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DISTRICT  OF  MASSACHUSETTS,  TO  WIT : 

District  Clerk  '#  Ofiee. 

BE  it  remembered,  Thai  on  the  twenty-third  day  of  October,  A.  D.  1823,  sua  in 

the  forty-eighth  year  of  the  Independence  of  the  United  Swtes  of  America,  Nathan 

Dene)  of  the  said  •  district,  has  deposited  in  this  office  the  title  of  a  Book,  the  right 

whereof  he  claims  as  author,  in  the  words  following,  Jo  wit  ; 

"  A  General  Abridgment  and  Digest  of  Ameriorn  Law,  with  occasional  Notes 
and  Comments.  By  Nathan  Dane,  LL.  D.  Counsellor  at  Law.  In  eight  volume*. 
In  Conformity  to  the  aet  of  the  Congress  of  the  United  States,  entitled, "  An 
act  for  the  enoonragement  of  learning,  by  securing  the  copies  of  maps,  charts,  and 
books  to  the  authors  and  proprietors  of  such  copies,  during  the  times  therein  men- 
tioned ;  and  also  to  an  act,  entitled, "  An  act,  supplementary  to  an  act,  entitled,  An 
act  for  the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts,  and 
books,  to  the  authors  and  proprietors  of  such  copies,  during  the  times  therein  men- 
tioned, and  extending  the  benefits  thereof  to  the  acts  of  designing,  engraving,  and 
etching,  historical  and  other  prints.** 

^  JOHN  W.  DAVIS, 

Clerk  of  the  District  of  Massachusetts. 
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AMERICAN  LAW. 


CHAPTER  XXXV. 

GUARDIANS,  IDIOTS,  MINORS,  NEXT  FRIENDS. 

Article  1. 

Sect.  1.  General  Principles.  Our  guardians  in  the  United 
States  are,  1.  by  common  law,  £,  by  statutes  passed  by  our 
legislatures*  Tqe  guardian  is  one  who  has  the  care  and  man- 
agement  of  the  person,  or  estate,  or  both,  of  bis  ward,  whether 
idiot,  minor,  non  compos,  spendthrift,  or  other :  and  every 
guardianship  is  a  mere  personal  trust,  and  so  not  assignable, 
or  transmissible.  Our  guardianship  seems  to  include  the 
tutelage  and  curation  of  the  Roman  law ;  by  it  minutely  and 
carefully  regulated,  viewed  as  public  trusts,  persons  not 
legally  excused  were  obliged  to  perform,  and  so  important, 
that  if  a  tutor  or  curator  was  removed  from  his  office  for 
fraud,  he  become  infamous*  Jus.  Inst.  lib.  1*  tit.  13  to  26. 
Dig.  26,  Ac. 

Guardianships,  on  our  statutes,  depend  on  the  terms  of 
them,  as  stated  in  future  pages ;  but  our  guardianships  at 
common  law,  depend,  partly,  on  that  law,  but  in  almost  every 
case,  are  effected,  more  or  less,  by  our  statutes  respecting 

Suardianships  or  respecting  estates.  We  can  have  no  guar- 
ianship  in  chivalry ;  because  our  laws  as  to  estates,  &c. 
fully  exclude  it.  So,  generally,  in  the  United  States,  we 
have  no  guardianship  in  socage^  on  the  strict  principles  of  the 
common  law.  This,  by  that  law  exists,  when  socage  lands 
descend  to  a  minor  under  fourteen  years  of  age,  and  at  that 
age  ceases;  the  guardian  in  socage  is  next  of  kin  in  blood  to 
the  minor  heir,  but  one  who,  by  no  possibility,  ever  can  in- 
herit him.    In  the  barbarous  ages  the  law  would  not  trust 


'• 
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Ch.  35.  the  minor  heir  to  any  one  who  could  inherit  his  estate,  at  bis 
Art,  1.    death  or  afterwards,  for  fear  he  would  destroy  his  ward, 

v^w  this  heir,  to  inherit  bis  estate ;  and  as  he  coqld  never  inhe- 
Domer's  rit  the  heir,  this  law  made  no  difference  as  to  the  whole  or 
2PC w  263  *13'^  blood ;  and  it  ptefefred  males  to  females,  other  things 
Co.  L.  87  *  being  equal ;  and  the  brother  who  first  got  possession  of  the 
88.  person  of  the  heir  and  ward;  and  this  guardianship  in  so- 

Jus.  Code.    cage  wa8  ag  we|j  0f  the  ward's  person  as  of  his  estate:  hut 

Lib.  I* Tit.  the  cwl  'aw  appointed  the  next  heir  to  be  guardian;  this 
13  Tit.  14.'  the  common  4rw  sajd  was  cemsnitkre  vqemlupo,  so  was  So- 
Coop.  Just,   lorfs  iaw#    This  guardian  in  socage  jyaa  allowed  his  rea- 
sonable expenses  as  to  his  ward's  person  and  estate,  who  at 
fourteen  had  his  account  settUd,  and  -then  might  enter  and 

A  guardian  oust  lhis  guardian. 

to  am  inor  This  next  of  blood*  who  by  no  possibility  tyn  inherit  his  ward, 
under  14  can  be  found  in  the  United  States  but  in  two  cases:  1.  Of 
Si^uniew10  e8tatcs  tott  80  limited  in  special  cases,  as  .not  to  decend  to  the 
removed,  or"6#?  of  kin  in  blood  to  the  word.  2.  Where  some  State  sta- 
anotheris  tute  limits  the  fee  simple  to  descend  in  like  manner:  as  by 
KPirtmt|ft6  8UC^  statute  *n  New  York,  which  enacts  the  estate  shall  go  to 
Ma/v.  '  tt>e  brothers  and  sisters  of  the  deceased  of  the  blood  of  the 
Webb.         person  from  whom  it  came. 

And  if  the  No  guardian  is  bound  to  support,  at  his  own  expense,  his 
"contract6  "wd?  except  where  a  father  of  sufficient  ability  is  guardian 
with  the  to  his  minor  children ;  but  the  liability  of  a  father  guardian 
guardian's  to  support,  at  his  own  expense,  bis  minor  children,  expen- 
UndTtiw*    8've'yi  orto  educate  them   at  college,  &c.  must  depend,  in 

{uardian.     every  case,  on  particular  circumstances, 
d  Generally  all  the  children  in  the  United  States  are  heirs, 

c^ab"6  e£  therefore,  what  the  eldest  son  is  in  England ;  hence  the  prin- 
bods*  notPmi-  fciples  which  apply  to  him  there,apply  to  all  the  children  here, 
nors,  put  un-  Guardiariship  by  nature  is  only  as  to  the  person  of  the  ward, 
der  guar-  ari(]  jn  England  the  subject  of  it  is  only  the  heir  apparent  and 
safd  to1?©*™  uot  l^e  other  children,  because  not  heirs  apparent,  but  at 
under  inter-  best  can  be  but  heirs  presumptive  ;  the  father  is  guardian  by 
dictionin  the .nature,  and  after  his  death,  the  mother,  and  on  her  death,  the 

Louisa,  *****  of  fcin'  and  ll  *  said  *mong  nflxt  of  kin  the  first  that  gets 
p.  78,  and*  possession  of  the  minor  has  the  right.  The  mother,  guardian 
fo  minon  by  nature,  is  not  bound  to  support  and  educate,  at  her  ex- 
above^  the  .pensei  her  ward,  if  her  ward  has  sufficient  estate  to  maintain 
tarty.  PU"  him  or  berself ;  as  guardianship  by  mature  includes  all  the 
Co.  L.  87,  children  in  the  United  States,  that  for  nurture  is  not  really 

435.°  8*  '  Guardianship  for  nurture,  on  the  true  principles  of  the  com- 
A  gu  rdian  tnon  taw,  can  rarely  exist  in  the  United  States,  but  may  in 

can  do  noact 

to  the  injury  of  his  ward.    An  attainment  of  the  husband  of  *  guardian  in  socage  is 

void  as  against  her  children. 
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all  of  them,  and  often,  when  viewed  merely  as  a  guardian-   Cn»  35. 
ship  for  nourishment  and  support.    On  the  true  principles  of    Art.  1. 
the  common  law  only  younger'  children,  and  not  the  fcetr,  are  ^w 
the  so'vjecte  of  this  kind  of  guardianship ;  'therefore,  usually,  Co.  L.  87, 
our  children  cannot  be,  because  tbey  are  aUJuirs,  and  so90* 
subjects  of  guardianship  by  nature  ;  and  only  father  or  mo-  £jj,tameijf 
ther  is  guardian  for  nurture  ;  but  some  authorities  are  other*  dS/in^N. 
wise,  and  make  grand-parents,  guardians  for  nurture,  but  York,  is 
never  strangers*    In  England,  and  in  our  practice,  this  guar-  ^S™" *" 
dianabip  for  nurture  is  often  confounded  with  guardianship 
by  nature:  Hence  our  court,  Hamilton's  case  postea,  said,  the 
•mother,  by  marrying  a  second  husband,  bad  lost  ber  rights, 
as  guardian  fornurtu re,  over  her  daughter  by  her  first  im** 
band  :  dhe  was  not  one  who  could  not  bt  the  mothers  beir. 

Guardian  ad  litem.    That  is  for  the  defendant  in  a  parti-  Watm  on 
cular  civil  action,  appointed  by  the  court,  who  has  no  guar-  Partnenhip, 
dian,  and  for  the  action  only :  never  appointed  thus  to  a  |38. 
minor  plaintiff;  none  ad  litem  in  criminal  cases,  the  court  is  312**° 
guardian.     Three  partners,  one  a  minor,  be  sties  by  proehein 
amy  ;  but  if  three  be  executors,  and  one  a  miner,  the  two  of 
age  may  appoint  an  attorney  for  themselves  and  hhn,  as  they 
all  are  out  one  reprenentative ;  but  not  so  with  bis  co-plain* 
tiffs,  when  he  sues  in  his  own  right* 

In  this  State  guardians  are  appointed  by  the  probate  courts  s«e  much 
on  statute  law,  and  give  bond  to  perform  their  trust ;  but  to  more  as  to 
ascertain  their  rights  and  duties,  tbeir  powers  and  obliga-  minori^con- 
tions,  and  when  they  may  sue  and  be  sued,  and  in  whatjJJ^^i 
manner,  recourse  mu.st  be  had  in  most  cases  to  common  law  child. 
principles,  and  so  in  regard  to  next  friends.    u  A  guardian-  IP- w-  706. 
ship  is  clearly  a  trust"  and  a  confidence  in  the  person,  that  gStyf0^  *' 
never  can  be  assigned. 

§  9.  Who  is  a  guardian  by  statute.  It  will  be  proper 
first  to  see  how  far  our  statutes  extend  in  appointing  guar- 
dians, and  then  to  see  how  far  there  are,  necessarily, 
guardians  in  some  cases  at  common  law* 

By  this  colony  law  the  age  for  choosing  guardians  was  Man.  Colo- 
fixed  at  fourteen,  and  has  so  continued  to  this  time,  whereas  *y  Law, 
the   age  for  conveying  lands,  by  deed  or  will,  for  voting, 5©t*l«68 *' 
and  for  being  plaintiff  or  defendant  in  civil  actions,  was 
twenty-one ;  and  when  under  that  age,  they  were  to  appear 
and  defend  and  prosecute  by  their  parents,  masters,  and  guar* 
dians.    "  And  in  all  criminal  cases,  every  person,  younger 
as  well  as  elder,  shall  be  liable  to  answer  in  their  own  per- 
sons, for  such  misdemeanours  as  tbey  shall  be  accused  of, 
and  may  also  inform  and  present  any  misdemeanour  to  any 
magistrate,  grand-jury-man,  or  court*" 

§  3*  By  this  act,  passed  1  §78,  it  was  enacted,  that  guar- 
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Ch.  35*  dians  have  full  power  to  take  into  their  hands  the  estates  of 

Art.  1 .    their  wards,  in  such  manner  as  the  wards  would  have  if  of 
,r^x*"^  *£e9  tfld  to  improve  them  to  the  best  advantage  of  their 
Colony  Law  wards  till  they  be  of  age,  and  generally  to  act  as  far  as  ad- 
1672.  ministrators  may  do,  except  by  the  will  of  the  deceased  the 

estate  be  committed  to  an  executor  or  others  for  their  edu- 
cation, until  such  age,  the  guardian  giving  security  to  the 
court  for  the  faithful  performance  of  bis  trust. 

This  law  has  never  been  revised,  bat  is  now  in  use  as 
common  law,  and  contains  the  essential  principles  of  every 
guardianship. 

§  4.  The  statute  laws  have  generally  been  revised  and 
altered  from  time  to  time,  though  not  materially. 
Twocateiin     §  &•  At  common  law  the  father  could  not  appoint  a  guar- 
Eq.  Abr.  486.  dian,  and  one  in  socage  or  by  12  Ch.  II.  has  an  interest  that 

survives. 
Proy.  Laws,  6  6.  fiy  an  act  passed  in  1 69ft,  it  was  enacted,  that  the 
A.  D.  1692.  judge  of  probate  in  each  county  be  empowered  to  appoint 
guardians  chosen  by  minors  fourteen  years  of  ag;e,  and  to 
appoint  them  for  minora  under  that  age,  and  take  security 
for  the  faithful  discharge  of  their  trust,  according  to  law, 
to  account  with  the  judge  or  minor  when  of  age,  or  when 
the  judge,  on  complaint,  should  direct. 

§.  7.  This  act  provided  only  for  the  appointment  and  se- 
curity, but  left  the  powers  and  duties  of  the  guardian  to  be 
principally  regulated  by  the  colony  and  common  law. 
Proy.  Lswi,     §  8.  By  an  act  passed  in  1694,  the  selectmen  or  overseers 
a.  D.  1694.  0f  t|je  p^Qj.  were  directed  to  take  care  of  idiots  and  dis- 
tracted persons,  and  to  provide  for  them  (where  there  were 
no  relations  to  do  it)  at  the  expense  of  the  town  to  which 
they  belonged,  and  if  they  had  estates,  the  court  of  sessions 
was  empowered  to  direct  the  improvement  of  them  for  their 
benefit  and  support,  and  to  employ  such  persons  so  incapa- 
ble and  nan  compos,  in  suitable  labour  at  the  discretion  of 
the  overseers ;  and  the  superior  court  might  license  the  sale 
of  the  houses  and  lands  of  such  persons* 
ProY.  Laws,     §  9.  And  these  houses  and  lands  were  made  liable  for 

A.  D.  1708.  the*ip  debtSs 

Prov.  Laws,  §  10.  In  the  year  1719,  provision  was  made  for  appointing 
1719, 1727.  guardians  to  minors  and  persons  non  compos  to  aid  in  the 
NotnYued.  J}jvj8jon  o(  intestate  estates  with  power  to  appeal. 

§  11.  And  in  1729  the  guardians  of  minors  were  empow- 
ered to  join  in  the  division  of  real  estates. 
Ptoy.  Temp.     §  12.  In  the  year  1737  judges  of  probate  were  empowered 
L"">,  A«  D.  jo  appoint  guardians  to  idiots,  persons  non  compos*  lunatic, 
and  distracted,  on  the  request  of  their  relations  or  friends,  or 
of  the  overseers  of  the  poor ;  directing  and  empowering  such 
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guardians  to  take  care  of  their  persons  and  estates,  and  to  Ch.  35. 
make  and  return  into  the  probate  office,  a  true  inventory  Art.  1. 
thereof.  This  act  further  made  it  the  guardian's  duty,  fru- 
gally to  improve  and  preserve  the  estates  of  such  persons, 
and  to  apply  the  annual  profits  to  their  support  and  fur  that 
of  their  iamilies.  Said  guardians  were  alt>o  empowered  to 
settle,  to  receive,  sue  for,  and  recover,  all  debts  due  to  such 
persons,  and  to  manage*  improve,  divide,  or  take  care  of  their 
estates,  as  fully  as  they  could  do  if  of  sound*  mind.  Also, 
these  guardians  were  made  subject  to  pay  all  debts  due  from 
such  persons,  contracted  before  their  distraction,  out  of  the 
personal  estate,  and,  when  that  whs  not  sufficient,  out  of  their 
real  estate,  being  first  empowered  to  sell  by  the  superior 
coart ;  they  to  have  reasonable  allowances,  &c.  and  to  give 
bonds. 

%  1 3.  In  these,  as  in  all  other  probate  cases,  there  was 
an  appeal  to  the  Governor  and  Council. 

§  14.  Thus  stood  the  statute  law,  in  this  state,  prior  to 
the  year  1 784,  when  the  statutes  on  this  subject  were  mostly 
revised.  These  acts  formed  a  system  very  incomplete 
without  the  aid  of  the  common  law ;  and  the  revised  acts 
will  be  found  to  be  nearly  in  the  same  situation. 

§15.  By  this  act,  passed  in  1784,  sect  1.  the  judge  of  Mais.  Act, 
probate  is  empowered  to  appoint  guardians  to  rumon,  and  JiS?^10* 
take  security  as  in  said  act  of  1 692.    And  it  is  further  enact-  iid  ^w  J^. 
ed,  that  when  any  minor,  above  the  age  of.  14  years,  shall  rised  partly, 
be  cited  by  the  judge  of  probate  to  choose  a  guardian,  and  &••  act, 
refuse  or  neglect  to  appear,  or,  on  appearing,  refuse  to  ^y '^ 
choose,  or  the  guardian  chosen  refuse  or  be  unable  to  gtve^^ 
security,  or  the  minor  shall  be  without  the  government,  then 
the  jndge  may  appoint  a  guardian,  as  if  the  minor  were  un- 
der 14  years  of  age.— By  this  1st  section,  a  guardian  can  be 
forced  upon  a  minor  above  14  years  old,  if  be  neglect  to 
choose  one,  as  on  a  minor  under  that  age.    In  this  respect 
our  laws  have  varied,  as  the  Roman  law  often  did ;  but  at  all 
times  the  minor  was  obliged  to  receive  a  curator  ad  litem. 

§  16.  By  the  2d  section  the  judge  is  empowered  to  appoint 
guardians  to  idiots,  lunatics,  non  compos,  and  distracted 
persons,  as  in  the  said  act  of  1737.  The  selectmen  of  the 
town,  by  the  direction  of  the  judge,  have,  under  each  act 
irst  made  inquisition,  and  judged  the  person  "  to  be  inca- 

5ble  to  take  care  of  him  or  herself,"  and  certified  the  fact* 
lis  act  designates  the  guardian's  powers  and  duties,  as 
was  done  in  the  said  act  of  1 737 ;  after  the  appointment,  adds, 
that  the  guardian  be  directed  and  empowered  to.  take  care 
of  the  person  and  estate  of  such  person,  and  to  make  and 
return  into  the  probate  office  .a  true  inventory. 
§  1 7.  By  the  act,  the  judge  of  probate  can  inquire  ihto  all 
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Ca\  45,   embeszlemetits,  and  appoint  guarding;  to  the  children 'of 
Art.  1.    such  lunatics,  idiots*  non  compos,  or  distracted  persons,  aa 
\^v^s  night' be  done  iff  they,  were  dead. 

§  18.  So  by  the  8th  section)  "  when  an y  person  by  exces- 
sive drinking,  gaming  idleness,  or  debauchery  of  any  kind, 
shall  so  upend,  waste*  or  lessen  his  or  her  estate,  as  thereby 
la  expose  him  or  herself,  or  his  or  her  family,  or  any  of  them,' 
to  Want  or  suffering  circumstances ;  or  shall*  by.  thus  spend- 
ing, wasting,  or  lessening  his  or  her  estate,  endanger  or  ex- 
pose the  town  to  which  be  or  she  belongs,  in  the  judgment 
of  the  selectmen  thereof  to  charge  or  expense,  forthe  main- 
tenance or  support  of  him  or  her,  or  his  or  her  family,  or 
any  of  them,  sach  selectmen,  or  the  major  part  of  them, 
shall,  inane h  ease,  lodge  a  complaint  with  the  judge  of  pro-> 
bate  of  the  county  to  which"  such  person  belongs ;  and,  if 
ha  shall  judge  such  person  within  the  act,  and  has  bad  due 
notice,  he  may  appoint  a  guardian  or  guardians  for  bim  op 
her;  and  no  bargain  or  sale,  of  any  estate  by  such  person, 
af(tr  such  appointment,  shall  be  valid;  and- the  powers  and 
duties  of  these  guardians,  and  their  obligations,  are  the 
same  aa  those  of  idiots,  Ac.  And  by  act,  Feb.  28,  1 807, 
these  guardians  may  get  license  of  the  Supreme  Judicial 
Court,  or  Common  Pleas,  to  sell  their  ward's  estates,  as  ex- 
ecutors and  achninistrators  may  to  pay  debts ;  bat  the  over* 
seer&of  the  poor  of  the  town,  where  such  person  is  settled, 
must  certify  such  sale  is  reasonable. 
Ma*Vjct*  $ l9#  Guardians,  by  license  of  court,  may  sell  real  estate 
J^rj^d  to  pay  debts  owed  by  their  wards,  in  all  cases,  and  in  some 
March  4, .  oases  they  may  so  selbto  put  the  proceeds  at  interest.  See 
1784  acts*18t8,c«60. 

Mar  9, 1784      §  20.  And  in  the  divisions  of  real  eatates,  guardians  must 
1784*  X1>    ^°  aW°*n:*t' lo  represent  minors,'  persons  non  compos,  op 
otherwise  incapable*    But  by  whom  shall  they  be  appointed  f 
By  the  court  of  probate  judge.  See  probate  act  of  1810. 
Mass  Act,        §  21.  When  guardianst>f  minor*  and  persons  non  compos, 
M"  4»         sell  real  estate  by  order  of  court,  in  part  to  put  the  proceed* 
i784,Sect2  ai  interuti  ih«gr  must  give  bonds  to  the  judge  of  probate 
with  sufficient  sureties,  to  observe  the  rules  of  law,  and  that 
the  proceeds  (after  paying  debts,  taxes,  and  charges,)  "  shutt 
be-  put. at  interest  on  good  security." 
Mass  ict,     .  §£2.  And  when  they  sell  real  estate  in  any  case,  they 
Transects   mM^  parpetuate'the  evidence  of  chr  proceedings  in  the  sale, 
6  and  7        it*  a  certain  manner 'prescribed  in  the  said  act: 
Mam  Act,     .   §23.  And.  by  this  act,  the  judge*  of  probate  may  dismiss 
Marl,        guardians,,  and  appoint  others,  "  whenever  it  may  appear* 
to  theBaid  judge?  that  necessity  or  expediency  may  require 
the  same,"  first*  baring  given  fourteen  dhys  notice,  fee; 
§c24L  Bythefenn^4u:^.thegy»dian,,ifn*v^ycase^rat3st 
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give  bonds  to  render  a  true  inventory  of  the  estate,  to  render  a    Ch.  35. 
true  account,  and  faithfully  fulfil  his  trust;  this  security  ex-     Art.  1. 
tends  to  the  personal  estate,  and  to  the  income  of  the  real,   v^^v*^^ 
as  well  as  to  the  proper  management  of  the  whole,  and  Maw.  Acts, 
to  any  part  sold  to  pay  debts,  support,  or  charges ;  and  there  j^  ^d 
is  an  additional  bond,  when  the  surplus  of  the  sale  of  the  real  June' 20, 
estate  is  to  be  put  at  interest  as  above.    The  principles  of  these  H88. 
acts  apply  in  all  well  regulated  societies. 

§  25.  Guardians'  bonds  when  put  in  suit  (like  those  of  ad-  See  C.  149. 
ministrators  and  executors)  are  by  these  acts  of  1787  and  Debt  on 
1788,  to  be  proceeded  on  in  a  special  manner.  biSb^-* 

§  26.  In  these  clauses  cited,  it  will  appear  all  the  principles 
on  which  actions  on  statute  law  can  be  brought  by  or 
against  guardians :  and  in  this  case,  as  in  many  others,  it  is 
often  necessary  to  take  a  full  view  of  the  statute  law,  in  order 
to  see  where  the  common  law  is  still  in  use,  or  is  excluded  by 
Btatute.  The  judge  must  notify  the  non  compos  before  a  14  Maw.  R. 
guardian  is  appointed.  222- 

§  27.  By  our  statutes  it  will  be  observed,  that  the  idiot,  the 
lunatic,  non  compos,  or  distracted  person,  is  one  the  select- 
men and  judge  of  probate  deem  u  incapable  to  take  care  of 
him  or  herself  V  This  may  quite  supersede  the  descriptions 
in  the  books  of  these  kind  of  persons. 

§  28.  There  must  be,  in  the  nature  of  things,  in  several  cases, 
other  guardians  than  these  probate  ones.  In  some  cases  thfey 
must  exist  before  these  can  be  appointed  by  the  court,  and 
in  others,  in  which  there  is  no  reason  for  going  to  the  ex- 
pense of  a  formal  statute  or  probate  appointment;  and  in 
some  cases  they  must  be  appointed  by  the  court  for  a  spe- 
cial action  or  purpose,  as  provided  for  in  the  Civil  law. 

§  29*  Lord  Coke  mentions  six  kinds  of  guardians,  some  of  3  Co.  37, 43. 
which  are  such  here,  and  as  we  have  not  many  judicial  de-  Ratciiffe'i 
cisions  of  our  own,  to  determine  which  and  how  far,  we 
must  resort  to  the  principles  of  our  laws,  and  to  the  reason 
of  the  case  for  a  guide  in  most  cases.  This  is  material  in 
the  present  plan,  as  no  one  can  sue  or  be  sued  as  guardian,  in 
assumpsit,  or  any  other  action,  who  is  not  such  by  law. 
To  narrow  the  inquiry  as  much  as  may  be,  this  distinction 
may  be  made.  All  guardians  appointed  under  these  statutes, 
in  the  probate  courts,  may  be  called  probate  guardians ;  and 
all  others,  guardians  by  nature  or  common  law  guardians; 
and  it  may  be  viewed  as  a  settled  principle,  that  when  there 
is,  in  fact,  a  probate  guardian,  there  can  be  no  other  or  ought 
to  be  no  other,  but  when  necessary,  to  sue  the  probate  guar- 
dian. To  the  six  kinds  of  guardians  mentioned  by  Coke, 
Hargrave  added,  7th,  by  the  minor's  election — 8th,  by  the 
chancellor's  appointment — 9th,  by  the  ecclesiastical  courts— 

vol.  n.  2 
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Ch.  35.     10th,  ad  litem.    Guardians  in  England  were  also,  in  several 

Art.  2.     cases,  the  mere  offspring  of  the  feudal  system,  which  cannot 

.v^^v-^*/   exist  here,  as  guardians  in  chivalry,  &c. 

4*r  aS"  ^         §  ^*  'n  ^*s  case  li  was  decided  by  our  Supreme  Judicial 

v.  Boyden.en  ^ourt>  that  ^e  guardians  of  spendthrifts  have  no  controul 

over  the  persons  of  their  wards ;  if  so,  the  law  is  defective  in 

a  material  part  of  it. 

§  31.  No  part  of  the  law  is  more  obscure  than  that  which 
relates  to  guardianship,  because  the  feudal  reasons  which 
gave  rise  to  many  decisions  in  the  books  cannot  now  be  well 
understood.  Perhaps,  however,  a  few  general  principles  may 
be  extracted  that  will  make  this  subject  tolerably  clear,  and 
which,  with  our  statute  provisions,  will  make  our  code,  in 
this  respect,  tolerably  complete. 

Article  2.     Who  is  guardian  here,  by  common  law,  &c. — 

§  1 .  In  every  society  there  must  be  persons  incapable  of  taking 

care  of  themselves,  or  their  affairs ;  and  both  must  be  taken 

care  of  by  others,  called  guardians.    Who  then  shall  be  the 

guardian  in  any  given  case,  is  the  question,  where  one  is  not 

appointed  by  tne  probate  court  ? 

Go.  L.  88.         §  2.  The  guardian  must  be  capable ;  therefore,  an  infant,  an 

idiot,  lunatic,  non  compos,  or  distracted  person,  cannot  be  a 

guardian. 

Co.L.88,89.      §  3.  Guardianship  by  common  law  is  founded  in  blood  and 

Taj1,  178*     personal  confidence,  and  cannot  pass  from  a  guardian  to  his 

Hani.  96.      executors  or  administrators,  nor  from  a  wife  to  a  husband 

3Ch.  R.  58.  surviving,  nor  be  assigned  or  devised.    When  removeable, 

Stiles,  456. 
v*n?'j£&m       §  4.  To  every  married  woman  her  husband  is  guardian  by. 
Ratciiffe's      *aw>  anc*  s^e  can^ot  have  any  other,  unless  appointed  by  the 
case.  court  in  some  action :  and  it  is  doubtful  if  the  court  can  ap- 

3  Co.  37.       point  one  to  her. 

Co.  L.  88.         Coke  says  there  are  four  kinds  of  guardians  at  common 
law,  as  in  chivalry,  by  socage,  by  nature,  and  for  nurture,  and 
two  by  statute,  by  nature  and  by  assignation.     Guardian  in 
chivalry  is  not  known  here ;  so  guardian  in  socage  is  not  on 
the  principles  of  the  English  law,  nor  by  nurture  strictly. 
Co.  L.  123.       §  5.  By  the  12th.  Car.  II.  all  tenures  in  England,  and  by  all 
2Mod?i76    ^e  American  charters  all  in  America,  are  m  fret  and  com* 
177.  "      '   mon  socage*   By  the  English  law  if  a  man  die  seized  of  socage 
lands,  his  heir  under  fourteen  years  of  age,  the  next  friend 
of  the  heir,  to  whom  the  lands  cannot  descend,  shall  have  guar- 
dianship of  the  lands,  and  of  the  heir  till  he  is  fourteen  years 
old,  but  the  guardian  must  be  next  in  blood  and  not  merely 
next  in  affinity;  so  by  the  same  law  every  one  shall  be  ex- 
l  Bi.  Com.     eluded  to  whom  the  lands  may,  by  possibility,  descend  5  even 
461.        *     though  before  they  come  to  him,  they  must  pass,  by  descent, 


GUARDIANS,  IDIOTS,  MINORS,  NEXT  FRIENDS.  11 

through  third  persons.   It  is  clear  this  law  cannot  be  in  force    Ch.  35. 
in  Massachusetts,  where  by  reason  of  different  descent  laws,     Art.  2. 
ike  next  friend  in  blood,  mho  can  by  no  possibility  inherit  the  v^»v"^/ 
minor's  lands,  cannot  be  found,  except  in  regard  to  estates 
teiL    No  guardian  in  socage  in  Gavelkind.  Lamb.  61 1. 

§  6.  But  here,  if  the  father  improve  the  minor's  lands,  he 
will  be  accountable  to  him  for  the  profits,  more  as  a  bailiff, 
than  as  a  guardian  in  socage ;  so  in  England,  after  the  ward 
is  fourteen  years  old ;  accountable  as  trustee,  Cooper's  PI.  Co.  L.  88. 
1261. 

§  7.  Nor  can  the  English  guardians,  by  statutes,  as  by  the 
4th  and  5th  of  William  and  Mary,  and  12  Car.  II.  exist  here; 
those  acts  can  never  have  been  adopted  here.  Though  it  is  a 
rule,  where  we  have  adopted  the  English  common  law  on 
any  subject,  we  have  adopted  the  ancient  English  statutes, 
passed  in  amendment  and  amelioration  of  the  common  law 
m  that  respect ;  yet  the  rule  does  not  apply  to  this  case,  for 
these  two  statutes  respect,  almost  entirely,  guardianship  in 
matters  of  chivalry,  as  to  which  we  have  not  adopted  the 
common  law.  The  first  of  these  acts  merely  respected  a 
woman  child  under  sixteen  years  of  age;  and  the  second 
was  enacted  after  our  ancestors  emigrated  to  America. 

§8.  The  inapplication  of  the  12  Car.  II.  to  this  state  will 
appear  on  due  examination;  because  by  this  act,  1.  even  a 
minor  father  may,  by  his  will,  dispose  of  the  custody  of  his 
children,  and  in  effect  their  estates;  whereas  by  our  statute 
law,  a  minor  cannot  make  a  will. 

§  9.  2.  The  will  may-  be  attested  by  two  witnesses  only; 
but  by  our  statute  such  a  will  is  void,  even  as  to  personal, 
where  it  affects  arty  real  estate,  in  the  form  of  the  will. 

§  10.  3.  It  has  been  settled  in  England  that  this  testamen-  Vaug.  179, 
tary  guardian  is  the  same  as  the  guardian  in  socage,  only  for  £**• 
a  longer  time,  and  some  variation  as  to  the  person,  and  as  we  076^77. 
cannot  have  adopted  the  socage  guardianship,  no  principle 
appears  on  which  we  can  have  adopted  this  statute,  and 
especially  considering  the  colony  law  above  mentioned.    It  is 
doubted  if  any  guardian  in  socage  exists  in  Pennsylvania. 

§  11.  4.  This  act  is  not  consistent  with  our  state  statutes, 
which  empower  minors,  after  fourteen  years  old,  to  choose 
their  guardians,  and  security  for  the  faithful  administration  o  Mod.  40, 
of  their  estate;  and  in  the  House  of  Lords  it  was  held  that  **' 
when  a  dying  father  said,  he  expected  his  father  would  take  Tenham.8 " 
care  to  see  his  grand-child  educated  in  the  protestant  religion, 
made  the  grand-father  guardian,  but  he  could  not  assign  his 
guardianship.    Guardians  appointed, by  1 2  Car.  II. "  are  only  2  Cases  in 
trustees."  E*  Ab.  484. 

§12.  The  1 2  Car.  II.  only  enables  a  father  to  appoint  to  his 
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Ch.  35*    child  or  children,  guardians ;  whereas  the  socage  heir  might 

Art.  2»     be  issue,  cousin,  &c.  or  might  inherit  from  his  mother,  or  an v 

v^-v-^*/  relation  male  or  female ;  and  Coke  says,  that  after  this  heir  is 

Co.  L.  87,     fourteen  years  old,  he  "  may  oust  the  guardian  and  occupy 

Eq^ib.  ^5   the  land  himself;"  and  the  guardian's  mterest  is  not  assign- 

*      *  able. 

§  1 3.  Hence  our  guardians  by  common  law  are  only  by  na- 
ture,  and  ad  litem,  and  by  statute  only  according  to  our  state- 
acts  and  colony  law,  as  to  guardians  by  nature :  by  nurture  is 
only  of  younger  children  not  heirs,  so  not  applicable  in  our 
country,  as  here  all  are  heirs  and  under  guardianship  by 
nature, 
l  Bl.  Com.        §  14.  It  may  be  observed  that  a  guardian  is  a  temporary 
461,462,      parent  to  his  ward  while  under  age,  and  a  father,  and  in 
463*  some  cases  the  mother,  is  guardian  by  nature ;   and  if  an 

estate  be  left  to  a  child,  the  father,  by  the  common  law,  is  so 
far  guardian,  that  he  must  account  to  the  child  for  the  profits. 
4  Com.  D.         §  15.  The  father,  and  after  his  death  the  mother,  and  after 
S67.  her  death  the  grand-father  or  grand-mother,  is  also  guardian 

^cTsJ38    ^or  nariure  *n  England,  till  the  infant  be  fourteen  years  old. 

3  Saik.  176,  The  father  or  mother  is  guardian  dejure  naturali,  and  in  our 
177.  law  is  guardian  both  as  to  the  estate  and  person. 

Ifio1  C°m  $  ****  "The  Power  an(J  reciprocal  duty  of  guardian  and 

l  BL  Com.  wa*d,  are  the  same,  pro  tempore,  as  that  of  father  and  child." 
462,  463.  The  guardian  must  give  an  account  to  the  ward  when  he 
Co.  L.  88,     comes  of  age,  of  all  he  has  transacted  on  the  ward's  behalf, 

Saik  117.      "  anc*  must  answer  f°r  aH  losses  by  his  wilful  default,  or  negli- 

4  Com.  D.  gence ;"  or  more  strictly,  for  all  losses  occasioned  by  his 
267.  want  of  ordinary  care. 

3  Bac.  Abr.  §  1 7.  The  guardianship  of  the  father,  which  is  by  nature, 
if  1-  m  continues  till  his  son  and  heir  apparent  is  twenty-one  years 
Onrth.  385.    0^ .  kut  tjjat  jg  wjth  reSpect  t0  tfce  custody  of  his  body  only. 

f  a'k.  U6.  §  18.  Salkeld  mentions  a  testamentary  guardianship  at  com' 

mm  law,  to  continue  till  the  age  of  fourteen  as  to  the  body 
of  the  pupil,  and  as  to  the  goods,  as  long  as  the  testator 
appointed.  But  this  is  not  mentioned  by  Coke,  Blackstone, 
Comyns,  or  Bacon,  or  any  other  recollected ;  and  the  case 
Salkeld  cites  might  have  been  under  the  12  Car.  II. 

§19*  By  the  colony  law  of  1 672,  passed  about  twelve  years 
after  the  12  Car.  II.  the  power  of  the  guardian  was  described 
as  in  art.  1.  that  is  to  manage  the  estate  of  the  ward  as  he 
could  if  of  age;  and  generally,  to  act  as  far  as  administra- 
tors could,  "  except,  by  the  will  of  the  deceased,  the  estate 
be  committed  to  an  executor  or  others  for  their  education.'1 

Cro.Ei.678,  Thi8  act  of  1672  appi;^  to  probate  guardians;  and  by  it,  is 

implied,  that  one  by  will  might  give  property  to  an  executor 
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or  others,  for  the  education  of  wards,  but  is  silent  as  to  the    Gb.  35. 
custody  of  the  ward's  person.  JtrU  3. 

§  20.  And  if  general  guardians  have  but  an  authority,  it  v^-v-^* 
must  be  construed  joint,  and  several,  otherwise,  one  dying  *  C«ms  fe 
nut  pot  an  end  to  the  guardianship,  and  several  rendered  ^  AU  4S6' 
less  secure* 

Aancuc  3.    Furiktr  rights  and  duties  attached  to  guardian* 
skip.    §  1*  The  ward  is  as  a  child,  and  the  guardian  as  a 
parent,  as  above.    The  probate  guardian  is  bound  to  take  care 
of,  and  faithfully  to  manage,  and  account  for,  the  property  of 
the  person  under  his  or  her  guardianship;  so  is  tie  common 
law  guardian,  if  he  meddle  with  the  property  of  the  minor, 
but  he  is  not  bound  to  take  care  of  it,  if  he  decline  to  have 
any  thing  to  do  with  it;  for  no  one  is  guardian  against  his 
consent ;  but  any  interference  with  the  property  will  make  Co.  L.  90. 
the  person  intermeddling  accountably  and  for  due  cart  as 
hmliffj  or  recovery  as  the  case  may  be;  and  a  minor  may 
view  any  one  entering  on  his  estate  as  entering  to  his  use. 
And  as  an  infant  may  sue  by  his  guardian  or  next  friend,  he  7D.  &  ^ 
may  sue  this  person  in  assumpsit,  or  any  proper  action ;  and  38s! 
if  the  infant  have  no  next  friend,  who  will  join  in  the  action,  1  BL  Com, 
the  court  will  appoint  him  a  guardian  in  that  action,  from  the  J™%^" 
necessity  of  the  case :  so  if  trie  minor  under  the  age  of  twen-  3  saik.  190* 
ty-one  be  sued,  and  have  no  probate  guardian,  or  he  will  not 
come  in  and  defend,  the  court  will  appoint  one  in  the  action, 
from  the  same  necessity.  "  This  next  friend  may  be  any  one 
who  will  undertake  the  infant's  cause,"  even  to  sue  the  guar-  PS^9** 
dian.  454." 

§  2.  The  guardian  and  this  prochem  ami  are  distinct;  the 
party  may  sue  by  his  guardian  or  prochein  ami,  but  can  de- 
fend only  by  his  guardian,  and  the  guardian  ought  to  be  ad-  c      . 
mitted  by  tne  court;  but  it  is  conceived  that  it  would  be  g^J*    am* 
error  by  our  laws  to  admit  or  continue  another,  when  there  Simpson  v. 
is  a  probate  guardian,  willing  to  come  in  and  manage  the  ac-  J?f  k*?V 
tion,  and  who  has  not  misbehaved ;  because  in  the  appoint-  c^     ' 
ment  and  bond  of  this  guardian  the  ward  has  the  best  secu-  2  Bac.  Abr. 
rity.  600. 

§  3.  In  this  case  Crosby  sued  Knapp  on  a  note  of  hand,  and  ^om#  I>* 
had  judgment  by  default,  and  no  guardian  was  appointed  for 
Knapp,  who  was  a  minor,  and  on  error  brought,  judgment  t  Mafg  R 
was  reversed  for  this  error ;  but  no  costs  allowed  the  plain-  479. 
tiff  in  error,  though  one  in  fact,  because  it  did  not  appear  Knapp  in  er- 
that  Crosby  knew  he  was  a  minor.    Guardian  may  buy  in  V*  *• Cro-" 
for  his  minor  ward  owning  the  reversion  of  dower  set  off,  and    y* 
charge  by  judge's  consent.  g^  1818# 

§  4.  The  guardian  for  nurture  in  England  shall  have  an 
action  against  a  stranger9  who  takes  the  infant;  and  this 
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Ch.  35.  stranger  never  can  be  guardian  by  reason  of  nurture.    But 

Art.  3.  if  this  guardian  turn  the  infant  out  of  his  house,  and  he  bind 

v^^v^t**  himself  apprentice,  this  guardian  cannot  retake  him ;  and  if 

Mod.  738.  he  makes  a  lease  of  the  infant's  lands,  nothing  passes  but  only 

4^Com.  D.  at  wjjj^  for  ^e  j^  no  jnterest  m  the  ^^    jjut  y  he  deliver 

8  Ed.  4, 7.  him  to  one  for  instruction,  he  may  retake  him,  and  if  he 
Cro.  El.  678,  grant  him  to  another,  he  need  not  remain  with  the  grantee. 
cf4*!.  88      ^°  d**8  guardianship  eQds  at  fourteen. 

2  Bac.  675.       §  5*  The  father  brought  an  action  for  assaulting  his  daugh- 

3  Co.  38.  ter,  taking  and  imprisoning  her.  Verdict  for  the  father,  but 
4Coni.  D.      the  judgment  was  arrested,  as  to  the  form,  not  said,  abduxit ; 

Cro!  El.  770.  an<^  **  to  ^e  maiitrt  because  the  u  father  shall  not  have  an 
Barium  *.  *  action  for  taking  a  war  any  of  his  children  who  is  not  his 
Dennis.  heir" — "  and  that,  as  by  reason  the  marriage  of  his  heir  be- 
longs to  the  father,  but  not  of  any  other  child,  his  sons  or 
daughters,  and  by  reason  of  this  loss  only  is  the.  action  given 
Doubtful.  to  him."  Granville,  J.  contra,  for  he  held  the  father  has 
3  Bi.  Com.  an  interest  in  all  his  children,  to  educate  them  and  to  provide 
140,  and  for  them,  and  so  may  have  an  action  against  one  who  takes 
Poit'  them  away ;  and  this  seems  to  be  the  better  opinion. 

§  6.  By  our  law  all  the  children  are  heirs,  nor  does  the 
valor  maritagiiJUii  et  haeredis,  exist  here. 

3  Co*  '&*'  $  7#  **ott>  ^"  **•  "***»  t*le  true  rcason  w^y  *6  fetter  could 
Co.  L.  75.  not  ^  guardian  to  his  younger  children  was,  because,  by  the 
Vang.  189.  law  of  England,  they  could  not  inherit  any  thing  from  him; 
and  that  his  guardianship,  which  was  by  nature,  continued 
till  the  son  and  heir  apparent  was  twenty-one  years  of  age, 
but  with  respect  to  his  body  only.  Hence  the  guardian  in  cW- 
valry  could  not  have  the  custody  of  the  heir's  body,  while  his 
father  was  living,  but  only  the  custody  of  his  lands.  Hence 
the  father  had  an  action  for  taking  him  away. 

9  Co.  71, 75.  $  8.  The  writ  of  ravishment  of  ward  given  to  the  guardian 
Hutsy's  by  Westm.  2d.  to  recover  the  body  of  the  heir,  lies  in 
Hob.  94  England,  only  where  the  guardian  claims  a  son  and  heir  by 
101,  same  reason  of  the  right  of  marriage  ;  as  guardian  in  socage,  or  under 
case.  the  12  Car.  II.  the  principle  in  neither  of  which  cases  exists 
682? C*  Abr*  ^ere  >  ^ut  on  *€*e£W  corpus  in  the  king's  bench  a  child  was  de- 
8  Mod.  214,  livered  to  her  proper  guardian.  How  a  guardian  is  liable  on 
*23.             his  bond  for  negligence.    C.  149,  a.  23. 

$  9.  On  the  whole,  in  all  the  cases  in  England,  in  which  a 
guardian,  in  his  own  name,  can  make  a  lease  of  his  ward's  es- 
tate, avow  in  replevin,  recover  his  body,  or  damages  to  the 
guardian's  own  use,  it  is  on  some  of  the  principles  before  men* 
tioned,  as  in  chivalry,  in  socage,  by  reason  of  the  value  of  the  mar' 
riage,  or  under  some  English  statute,  which  do  not  exist  in  this 
commonwealth ;  and  ii  the  case  before  cited  of  Barham  v. 
Dennis  be  law  here,  the  father  has  no  remedy  to  sue  and  re- 
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cover  tit  his  own  name,  and  to  his  own  use,  for  taking  away  his    Ch.  35. 
children ;  but  for  the  loss  of  their  services.  Art.  3. 

§  10.  It  is  said  in  many  books  that  the  guardian,  at  common  v^»v*w 
law,  had  a  possessory  action  to  recover  damages  for  taking 
away  his  ward,  but  not  the  ward  himself;  but  as  to  the  body, 
the  remedy  was  by  2  Westm. ;  but  it  does  not  appear  what 
kind  of  guardian  was  meant,  or  to  whose  use  the  damages 
should  be.  Guardian  is  a  mere  agent,  and  has  not  power 
coupled  with  an  interest.  7  MaM«  R«  •• 

§  11.  Finally,  by  our  law  it  is  very  clear  the  guardian, 
whether  by  common  law  or  statute,  is  a  mere  trustee  to  the 
ward,  as  to  his  property,  the  right  of  which  is  in  the  ward  or 
person  under  guardianship:  that  the  guardian  has  no  claim 
to  his  own  use,  but  his  reasonable  allowance  for  his  services 
and  rightful  advances :  that  when  by  statute,  he  is  accountable 
for  the  ward's  estate,  and  the  faithful  management  of  it, 
by  reason  of  his  bond  and  engagements ;  and  when  he  is 
guardian  by  common  law,  he  is  accountable  as  bailiff,  &c.  by 
reason  of  nis  possession  and  acts,  so  that  the  ward,  at  his 
election,  may  view  him  as  bailiff,  or  receiver,  as  the  case  may 
be,  or  as  guardian.  That  the  guardian  by  reason  of  his 
actual  possession  of  the  property,  may,  as  any  actual  possessor 
may,  sue  in  his  own  name,  and  recover  agamst  a  mere  stran- 
ger or  wrong  doer :  and  that  in  every  case  of  an  injury  to  the 
property  or  person  of  the  ward,  the  guardian  may  bring  an 
action,  as  account,  assumpsit,  case,  &c.  in  which  the  ward 
sues  by  him,  as  his  guardian,  or  next  friend.  In  this  case  the 
form  of  the  action  agrees  with  the  right,  that  is  in  the  per- 
son under  guardianship;  such  person  sues,  but  sues  by  guar- 
dian or  next  friend,  as  one  legally  capable :  the  action  is  to 
the  use  of  this  person.  On  these  principles  our  actions  are 
brought,  and  defence  made ;  and  to  what  extent  by  probate 
guardians  in  the  acts  of  1672  and  1737 ;  and,  generally,  on 
this  point,  the  true  question  is,  whether  there  is  a  ground  of 
action  by  or  against  this  person  in  ward.  If  this  person  has 
a  right  of  action,  he  or  she  sues  by  a  legal  assistant.  If 
there  be  a  right  of  action  against  him  or  her,  the  defence  is 
in  the  same  manner. 

§  12.  If  by  the  guardian's  actual  possession,  or  a  promise 
made  to  himself,  or  by  his  tort  or  his  promise  he  makes,  he  is 
entitled  or  liable  to  an  action  in  his  own  name,  this  is  another 
matter. 

§  13.  There  remains  but  one  question  in  regard  to  the  form 
of  the  action  in  this  case ;  and  that  is,  when  a  stranger,  or  one 
not  entitled  to  the  custody  of  this  person  under  guardianship 
takes  away  such  person,  how  is  the  guardian  to  recover 
the  custody  itself  of  this  person  ? 
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Ch.  35. 
Art.  4. 

3  Bl.  Com. 

139, 140, 

141. 

F.  N.  B.  90, 

306. 


Cftes  F.  N. 
B.  139, 
325. 


2  Saund. 

117. 

Cokston  t?. 

Sythebye. 

F.  N.  B. 

639. 

2  Inst.  261. 

Watson  on 

Partnership 

336. 


3  Com.  D. 
576. 
Enfant  B.  1. 


§  14.  We  have  no  court  of  chancer y  to  interpose,  nor  do 
our  statutes  afford  any  remedy  to  this  purpose,  unless  by  the 
writ  of  habeas  corpus* 

§  1 5.  And  though  Blackstonc,  after  stating  the  different  opi- 
nions in  this  case,  inclines  himself  to  think  that  the  father  is 
entitled  to  the  writ  of  ravishment,  or  trespass  vi  tt  armis,  for 
taking  or  carrying  away  his  son  or  daughter,  as  the  hus- 
band may  have  it  for  the  abduction  of  his  wife,  yet  if  so,  it 
only  affords  damages,  as  in  that  case ;  and  see  Baron  and 
Feme,  Art.  18,  19. 

§  16.  "Of  a  similar  nature  to  the  last  is  the  .relation  of 
guardian  and  ward  ;  and  the  like  actions,  mutatis  mutandis,  as 
are  given  to  fathers,  the  guardian,  also,  has  for  the  recovery 
of  damages,  when  his  ward  is  stolen  or  ravished  away 
from  him,"  which  only  respects  chivalry  and  socage  tenures, 
and  son  and  heir,  and  the  guardian  in  socage  must  account  to 
his  ward  for  the  damages  recovered.    And  Blackstone  ap- 

1)rehends  he  is  still  entitled  to  the  antiquated  writ,  at  common 
aw,  of  right  of  ward,  de  custodia  terra  et  haredis,  in  order 
to  recover  the  possession  and  custody  of  the  infant.  The 
usual  remedy  in  England  now,  is  by  application  to  the 
court  of  chancery. 

§  17.  Thus  limited,  on  this  point,  is  the  remedy  at  law  in 
England,  confined  to  chivalry  and  socage  tenures,  to  the  single 
case  of  son  and  heir  on  a  feudal  principle,  and  to  damages 
only,  except  the  antiquated  writ  of  right  of  ward  may  be  in 
force  in  the  single  case  de  custodia  terra  et  haredis  in  socage 
tenures  to  recover  the  body. 

§  1 8.  It  is  clear  we  have  not  derived  any  writ  from  the 
English  law  or  practice,  to  recover  the  body  itself  of  the 
ward.  Our  writ,  per  quod  servitium  amisit,  can  only  respect 
damages  for  the  loss  of  service.  Our  remedies  then  for 
taking  away  the  ward,  must  be  an  action  by  him  or  her,  by 
guardian  or  next  friend,  for  damages,  by  habeas  corpus,  and  a 
criminal  prosecution. 

§  1 9.  Both  the  guardian  and  prochein  ami  of  an  infant  must 
be  admitted  by  the  court,  and  if  not  laid,  "  by  the  court  here 
specially  admitted,"  it  is  error.  Quaere,  as  to  our  probate 
guardians,  but  in  England,  it  is  enough  if  those  woras  only 
be  in  the  declaration.     3  Mod.  236  ;  Cro.  Car.  86. 

§  20.  If  one  of  age  and  a  minor  be  partners,  the  minor  is  not 
to  be  sued,  except  for  necessaries ;  and  if  sued  the  action 
fails,  and  the  plaintiff  must  commence  another  action  against 
the  partner  of  age  alone. 

Art.  4.  When  does  an  action  lie  by  or  against  these  incapable 
persons  ?  §  1.  It  is  a  settled  principle  in  our  laws,  that  any  of 
the  persons  named  in  this  chapter  have  the  same  legal  capa* 
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city  to  acquire  the  rights  of  person  and  property,  that  any    Ch.  35. 
other  persons  have:  that  is,  if  any  injury  be  done  to  the     Art.  5. 
person  or  property  of  an  idiot,  lunatic,  non  compos,  dis-  s^^-v^^ 
tracted,  or  dissolute  person,  or  to  a  minor ;  or  if  any  right  or  Co.  L.  2. 
property  be  promised  or  conveyed  to  one  of  these  persons,  l  Roi.730. 
there  is  in  such  person,  if  he  or  his  representatives  so  choose,  ICoV?# 
such  a  right  of  action  as  there  would  be  in  any  other  per-  5££    ar' 
son.    This  position  is  true  even  as  to  an  office,  where  it  is  Mass.  Colo- 
graniable,  and  can  be  executed  by  another,  as  a  ministerial  n7  law8» 
office  in  possession  or  reversion. 

§  2.  By  the  colony  law  passed  in  1641,  not  only  the  age 
of  persons  to  convey  lands,  or  such  kind  of  hereditaments,  or 
to  give  votes,  verdicts,  sentences  in  civil  causes,  was  fixed, 
also,  to  choose  guardians,  as  above ;  but  thereby  it  was  further 
provided,  that  "  all  of  the  age  of  21  years,  as  aforesaid,  and 
of  understanding  and  memory,  whether  excommunicato  con- 
demned, or  other,  shall  have  full  power  and  liberty  to  make 
their  wills  and  testaments,  and  other  lawful  alienations  of  their 
lands  and  estates."  This  short  and  plain  act  made  two  ages, 
14  and  21,  and  allowed  persons  excommunicate,  condemned, 
&c  to  convey  or  devise  their  property  ;  and  therefore  has, 
from  an  early  period,  excluded,  from  our  code,  a  large 
mass  of  Enghsh  law  relative  to  ages  and  such  persons. 
The  materialquestion  on  this  head  is,  when  have  these  incar 
pable  persons  a  right  by  law  to  avoid  their  contracts,  or  to  ex- 
cuse their  torts  chilUer ;  and,  therefore,  not  to  be  liable  where  SccTrcspaas. 
other  persons  might  be. 

§  3.  Our  statutes  have  declared  the  aforesaid  persons,  ex- 
cept minors,  incapable  of  contracting  after  they  are  put  under 
guardianship ;  and  the  guardian  is  to  pay  all  debts  owed  by 
such  persons,  "  contracted  before  their  distraction."     The 
common  law  has  made  all  the  contracts  of  minors  void  or 
voidable,  except  in  certain  cases ;  what  these  are  is  now  to  be  2  stra#  69o 
seen ;   as  also,  if  any  contract  made  by  a  person  of  age  Southerton' 
before  he  is  put  under  guardianship,  can  be  avoided,  and  r.  Whitiock. 
how.     An  infant  is  bound  by  promise  of  payment  at  full  \^0  Com" 
age,  but,  generally,  a  minor  is  not  liable  for  his  contracts,  See  Appren- 
expressed  or  implied.  tice. 

Art.  5.  As  tominor's  obligatory  contracts.    §  1.  That  an  in-  Mass.  S.  J. 
fant's  contract,  generally,  is  only  voidable  is  clear.    C.  9.  a  22.  Court,  Nor. 
&c.     Therefore,  if  he  make  a  deed  when  a  minor,  and  ao  TennytJ81 
knowledge  it  after  he  comes  of  age,  it  binds  him  and  his  Sawyer. 
heirs.    See  Parent  and  Child ;  also,  Ch.  1 22  a.  2,  s.  1 9. 

§  2.  The  deeds  and  contracts  of  minors,  generally,  are 
only  voidable,  because  the  object  of  the  privUege  is  to  pro-  *$£"'  17°4' 
tect  them,  and  it  is  for  their  benefit  to  have  it  in  their  power  i  Wood's 
to  avoid  or  confirm  their  contracts,  at  their  election,  when  Con.  400. 

VOL.  II.  3 
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Ch.  35.  they  come  of  age.    II*  a  feoffment  be  made  to  a  minor,  it  is 

Art.  5.  good  till  he  avoids  it ;  so  as  to  a  recovery,  &c,  and  he  can- 

v«#p»^w  not  avoid  till  he  comes  of  age,  as  it  is  said  in  some  books. 

3Com.  D.  His  lease  is  only  voidable,  Bull.  N.  P.  177,  and  his  disabi- 

JMnst.  483.  ^  ^oes  not  dkch*1*?6  others.  1.  Mod.  25.  Pow.  on  Con- 
3  Wood's  *  tracts,  33,  38,  39.  Where  only  voidable,  but  if  wholly  void, 
Con.  526.  others  are  not  bound,  nor  when  avoided.  C.  122  a.  2.  s.19. 
lCo^D48  §  3.  So  the  minor's  submission  is  only  voidable,  and  the 
189  523.       other  party  is  bound ;  so  the  master  is  bound  in  the  case  of 

2  Com.  242.  an  apprentice,  and  so  his  debts  are  only  voidable  at  his 
12 Mod. 243.  election,  and  he  cannot  be  a  bankrupt;  not  chargeable  for 
3bLc.  Abr!'  S00^5  <fehr*red  to  trade  with.  Stra.  10,  88.  It  being  set* 
132.  Burr,  tied  that  a  minor's  contract  is  only  voidable,  it  remains  to  be 
566.  seen  what  are  so.    See  Post,  Ch.  102. 

l  Esp.  169.  §  4.  "  The  general  rule  in  case  of  infants  is,  that  they  are 

Is?  C<>m  ^akle  ob  no  contracts,  except  for  necessaries,  as  meat,  drink, 

Co.  L.  172.  education,  and  clothing,  physic,  fire-wood,  washing,  and 

Roi.  72.  lodging ;  that  is,  in  all  cases,  except  for  necessaries,  he  may 

Jones  182.  avoid  his  contracts,  if  he  chooses :  the  true  explanation  of  this 

494!   am  rule  *&)  a^ tnat  *s  here  necessary  to  this  end ;  a  few  cases  may 

1  T.  R.  40.  be  cited.     10  Mod.  Q5,  139 ;  3  Com.  D.  577* 

Imp.  218,  §  5.  It  has  been  decided  that  a  minor  may  give  a  single  bill 

219.  or  note  for  necessaries,  or  covenant  to  pay  monies  for  curing 

Dole  v.  him  0f  the  falling  sickness ;  so  if  he  puts  himself  to  school ; 

Jone^i46.  so  an  mf*nt  may  bind  himself  in  a  bond  in  the  exact  sum  for 

Cro.  £1. 920.  necessaries ;  so  he  may  contract  for  nursing  his  child ;  so 

1  Esp.  170,  for  whatever  is  for  the  benefit  of  his  estate  ;  but  this  last 

171, 174.  position  is  not  supported  by  ail  the  authorities.    2  Stra.  1083. 
2  Roll.  R.  45. 

3  Burr.  1717  §  6.  So  he  is  bound  for  necessaries  for  his  family,  if  a 
Stra.  168,  house-keeper,  or  for  his  wife  after  marriage,  but  not  if  pro* 
Turner  v.  vided  in  order  to  be  married ;  and  the  court  shall  decide 
pjj^-  what  things  are  necessaries.    Seel  Sid.  112;  3Com.  D. 

5  Mod.  368.     57?  .      Cro    ^  683  ,      3  BujT  ng4^  s<mlh  ^  pafson8  .   Cf0m 

Jam.   320;     1    D.  &  E.   41;     8  D.  &  E.  578;     1  W. 

Bl.  466. 
3  Wood's  §  ?•  His  acts  which  do  not  touch  his  interest,  but  take  ef- 

Con.  526.  feet  from  an  authority  he  is  entrusted  to  exercise  are  bind- 
Imp.  218.  ing.  So  if  he  take  a  lease  of  a  house  or  land  at  a  reasonable 
12  Mod.  197.  rent^  g^j  occupy  to  tne  rent-day.    He  is  chargeable  for 

monies  lent  to  buy  necessaries,  if  he  so  apply  it ;  but  some 

cases  otherwise. 
1  Esp.  172.        §  8.  But,  generally,  a  minor  is  not  bound  except  by  con- 
Kyd.  18.        tracts  that  concern  his  person ;  therefore,  not  by  a  contract  to 
Cro-  am.      repair  his  house,  that  wants  repairs ;  or  for  goods  to  main- 
10  Mod.  67.    tarn   his  trade,  or  to  supply  his  shop.    1  Com*  D.   278; 

2  Salk.  386,  387. 
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$  9.  Nor  is  he  bound  by  his  covenant  of  apprenticeship,    Ch.  35* 
or  his  slave  indenture  with  his  master.    LcL  Raym.  344.  Art*  6. 

§  10.  So  he  cannot  settle  an  account,  so  that  insimul  com-  s^^v-^^ 
putasMt  will  lie  against  him,  though  the  particulars  were  ne-  3^om*  D* 
cessartis  ;  for  an  infant  cannot  agree  to  an  account,  and  the  |ja#Bi.5ii. 
assumpsit  is  on  the  account  stated,  and  Buller  J*  said  "  the  e  t.  r.  221* 
only  consideration  for  the  promise  is  the  stating  of  the  ac-  1T.R.40. 
counts ;  now  if  an  infant  cannot  state  an  account,  the  consi-  JjJJJJ"*11  *' 
deration  does  not  hold,  and  the  promise  is  void.'7 

§  11*  So  if  an  infant  live  with  his  parents,  is  maintained  bv  New.  on 
them,  he  is  not  liable  even  for  necessaries,  for  the  parent  is  Con.  *> &c- 
the  proper  judge  what  ape  necessaries ;  and  this  too  would  13as* 
encourage  extravagance,  and  there  is  no  occasion  to  trust  Bambrid^e 

him*     UO.  Jam.  494,  «•  Pickering. 

§12.  Nor  is  a  minor  liable  for  money  lent  even  for  neces-  s^P*386°* 
saries,  the  law  will  not  trust  him  with  the  money,  the  lender  Earie  *. 
must  lay  it  out  for  him ;  then  k  is  providing  necessaries  in  Peeie. 
fact.     3  Sattr.  196  ;  Salk.  3*9  ;  Marlow  v.  Pittsfield  ;  1  P.  !  ^P- m- 
659. 

§  13.  Nor  for  necessaries  for  his  horses,  &c.  unless  it  be  2stra.  1101. 
proved  these  horses,  &c.  are  necessary  for  the  minor;  nor  Clowes  v.  " 
can  he  be  bailiff  or  receiver;  and  he  has  not  skill  to  ren-  Brook. 
der  an  account,  Co.  L.  172  ;  but  may  give  a  note  for  ne-  1  ^' 171# 
cessaries.    1D.&E.  40. 

§  14.  Nor  does  an  infant's  bill  of  exchange  as  a  merchant,  3Com.  D. 
or  his  penal  bond  for  necessaries,  bind  him ;  but  if  a  minor  680. 
makes  equal  partition  he  is  bound  forever,  and  if  unequal,  Cro.  £1. 920. 
and  he  takes  the  profits  after  he  is  21  years  of  age,  he  is  for-  eEaTt^f. 
ever  bound ;  this  proves  his  partition  is  only  voidable.     x       Fisher  r. 

§  15.  Except  in  cases  of  actual  necessity,  the  law  presumes  Mowbray. 
every  one  under  the  age  of  21  years  wants  discretion,  and  is 
incapable  of  assenting  or  contracting.    In  fact,  there  is  al- 
ways a  want  of  legal,  though  not  always  of  natural,  discre- 
tion ;  there  mar  or  may  not  be  a  physical  or  moral  inability. 

Speaking  of  a  minor's  lease,  Buller  J.  &c.  said,   if  an  %  D  fc  E 
agreement  made  by  an  infant  be  for  his  benefit,  it  binds  him.  159* 
A  note  issued  in  New  York,  made  by  a  minor  in  Jamaica ;  Maddon  r. 
if  he  plead  infancy  he  must  show  such  plea  is  good  there.  Wute- 
8  John's.  R.  189. 

Art.  6.  Can  one  stultify  himself?    This  important  question 
seems  to  be  unsettled.    §  1.  It  is  difficult  to  ascertain  partial  tn- 
tanity,  which  Hale  said  was-  very  nice  and  hard  to  find ;  but  he 
thought  the  best  rule  was  few  the  jury  to  inquire  if  the  per-  x  Hjdc,s  p 
son  have  as  much  understanding  as  a  child  14  years  old.        c.  29.*  * 

§  2.  "By  the  law  of  England  no  man  shall  avoid  his  own  1  Hale's  P. 


act,"  by  reason  of  idiocy,  madness,  or  lunacy,  though  his  Jv?9'^ 

may.    One  reason  given  is,  that  a  man  can-  128°"      ' 


heir  or  executor 
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Ch.  35;    not  remember  what  acts  he  did  when  he  was  of  non  sane 

ArU  6.     memory;   another,  that  if  he  could  he  allowed  to  stultify 

v^»v-^^  himself,  and  thereby  avoid  his  contract,  he  may  be  tempted 

Beverly's       often  to  do  it,  to  counterfeit  insanity  for  the  purpose,  perhaps, 

Co?  L.  247.    ak°ut  ^e  t*me  °f  ^e  contract,  and  lay  his  plans  so  as  to 

l  Wood'i       prove  it  to  his  purpose.    In  the  case,  of  Beverly  the  court 

Con.  216.      unanimously  resolved  that  the  deed  of  a  mm  compos  mentis 

%£'££*'    k  voidable :  yet  he  shall  not  avoid  it,  because  it  was  a  max- 

New.  on"       hn  in  the  law  that  no  man,  of  full  age,  should  be  received  to 

Con.  is  to     stultify  himself.    In  this  case  four  kinds  of  privities  were 

24.  named;    1.  in  blood  as  heir;   2.  in  representation  of  the 

If'   il6,  parson,  as  executors  and  administrators ;  3.  in  estate,  as  a 

gift  in  tail,  reversion,  or  remainder  in  fee ;  4*  in  tenure,  as 

lord  by  escheat ;  and  herein  the  court  decided  that  only  the 

1st.  and  2d.  as  heirs,  and  executors  or  administrators  may 

disable  him  who  was  non  compos,  and  avoid  his  deed  :  that 

there  are  some  acts  of  a  non  compos  that  none  of  them  shall 

avoid,  as  if  he  acknowledge  a  fine,  or  suffer  a  recovery,  or 

acknowledge  a  statute  or  recognisance,  for  these  are  matters 

of  record. 

Co. L.  171.        §  3.  A  non-sane  person  is  bound  by  his  partition;  but  not 

his  issue,  unless  it  be  equal. 

§  4.  It  is  pretty  clear,  as  some  think,  that  the  guardian  of  a 
non  compos,  appointed  in  the  course  of  our  statutes,  may  do 
it,  if  according  to  the  fact,  that  is,  stultify  him ;  for  it  is  said 
that  this  guardian  cannot  be  affected  by  either  reason, 
above  stated,  any  more  than  the  heir,  executor,  or  adminis- 
trator is :  but  may  not  the  same  mischief  follow  as  would  on 
avoiding  the  contract  by  his  own  plea.  Guardian  can  give 
Register,       a  note  where  personally  liable. 

£28.  §5.  As  to  this  question,  whether  a  man  may  plead  his  own 

incapacity,  the  authorities  are  certainly  both  ways.— There 

Con  °437  *s  a  wrk  m  ^e  **&** ttr  or  *or  k™ to  recover  lands  aliened  by 
438 ;  3  Com.  him,  during  his  insanity ;  dura  fecit,  non  compos  mentis,  ut  dicit ; 
565.  and    Fitzherbert  held  it  reasonable  he  should  have  this 

F.N. 6. 466.  writ. 

§  6.  On  the  other  hand,  there  are  many  cases  in  the  year 

6  Ed.  3. 29.  books  and  in  Coke,  &c.,  in  which  it  is  held  he  cannot  stul- 

Lit.  Sect.  **ty  himself.    Littleton  adopted  fully  the  principles  of  Bever- 

406.  fy's  case,  and  so  did  Coke.    So  in  several  cases  in  Croke 

Cro.  £1.398.  Elisabeth,  and  these  principles  are  adopted  by  several  late 

^"hail  writers.    And  one  adds,  "  infancy  and  duress  are  facts  capa- 

tt&^CroM  ble  of  being  proved  without  having  recourse  to  the  actions  of 

r.  Andrewi,  the  parties  meant  to  be  disqualified.    They  cannot  be  as* 

r°*  t   9at  8umed  where  they  do  not  really  exist.      But  insanity,  being 

3.°Mod.  3oi  a  <lualfty  annexed  to  the  mind  of  the  party  who  is  subject  to 

311.  it,  is  a  conclusion,  upon  his  state  of  mind,  to  be  drawn  only 
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from  his  own  actions."    u  A  person,  therefore,  may  assume    Ch.  35* 
the  disability.''  Art.  6. 

After  all,  those  who  hold  one  really  insane  when  he  con-  v^w/ 
tracts,  may  shew  it,  when  he  is  able  afterwards  to  plead,  are  gee  Yateg 
supported  by  the  truth  of  the  facts,  and  so  in  reason :  on  the  r.  Boon  or 
other  hand,  the  two  objections  have  weight;  but  the  one,  BoenC. 91, 
lie  cannot  remember,  &c,  perhaps  is  answered  by  observ-  ^j^1^" 
me;  it  is  not  material  he  should,  as  he  may  learn  the  fact  21g.  ' 
of  his  insanity  from  information,  and  prove  it  by  witnesses ;  New.  on 
the  other,  the  fraud  to  be  feared,  from  putting  it  in  one's  power  Con'  17>  18, 
to  feign  or  counterfeit  insanity  or  inability  and  then  to  avail 
himself  of  it,  is  important :  but  ought  the /ear  of  fraud,  or  an 
apprehension  one  may  be  dishonest,  be  reasons,  on  general 
principles,  for  barring  a  disclosure  of  the  truth  ?    Why  not 
leave  the  fraud  in  this  case,  as  in  others,  to  evidence?    The 
policy  of  the  law  is  to  be  admitted  with  caution,  when  it  pre- 
cludes an  inquiry  into  the  truth  of  facts — and  equity  relieves 
even  in  matters  of  record.    New.  on  Con.  1 9. 

§  7.  In  this  case  the  special  verdict  found  that  when  Simon  3  Mod.  296, 
Leach  executed  a  certain  deed  of  surrender,  he  was  non  com-  311. 
pos  mentis,  and  the  question  if  his  son  in  remainder  should  Tl^™^?n 
avoid  this  deed,  and  the  court  held  that  a  surrender  by  an  \  pa  16go 
infant  is  void,  and  so  this  by  a  non  compos ; — that  if  an  infant  it  cited, 
pant  a  rent  charge  out  of  his  estate,  it  is  ipso  facto  void 5  and  New.  on 
he  may  have  trespass,  if  the  grantee  distrain  for  the  rent —  Con* 16, 
that  in  all  the  cases  cited,  in  which  it  was  held  that  infants' 
deeds*are  only  voidable,  the  meaning  was,  that  non  est  factum 
could  not  be  pleaded, "  because  they  have  the  form  though  not 
the  operation  of  deeds,  and,  therefore,  are  not  void  on  that  ac- 
count, without  shewing  some  special  matter  to  make  them 
of  no  efficacy."    And  this  surrender  being  void,  the  court 
held  that  all  persons  might  take  advantage  of  it.     And  this 
judgment  was  affirmed  in  the  House  of  Lords.    Generally, 
when  a  minor's  deed  is  ipso  facto  void,  it  is  where  there  is 
only  the  bare  deed ;  but  where  voidable  only,  it  is  because 
the  deed  or  contract  of  the  minor  is  accompanied  by  some 
other  act,  as  giving  or  taking  possession  of  the  lands,  or 
goods,  &c.  or  may  be  so  beneficial  to  him  as  that  he  may 
elect  to  confirm  it,  &c. 

§  8.  Judgment  binds  a  minor,  but  he  may  reverse  it  after  1  d*i.  i«d. 
he  comes  of  age,  and  try  the  fact  of  infancy  by  a  jury,  ex-  8  Mod.  185. 
cept  in  real  actions,  fines,  and  recoveries.    The  plaintiffs  in  *  fil.  Com' 
error  appeared  in  person  below,  imparled  and  then  pleaded  q^[  ei.669 
nU  dicit.    3  Bac.  Abr.  149,  all  for  the  minor,  and  the  follow-  818.  * 

cases  were  cited  against  him.    3  Bl.  Com.  331 ;  Bac. 
24,  134,  135,  136;   9  Ven.  377;  Co.  L.  280;   Moore 
460  ;  Hard wicke's  Cases  104;  Hetley  65. 


ing  ca 
Abr.  1 
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Ch.  35*  §  9.  In  this  case  the  court  held  that  a  minor's  contract  shall 

ArU  6.  not  be  converted  into  a  tori,  so  as  to  charge  him  on  the 

v^»v^/  ground  of  tort,  where  the  parties  meant  a  contract,  though 

8  T.  R.  335.  it  proves  to  be  void;  but  he  is  liable  in  detinue  and  trovtr*— 

iSS*"  Bos.  and  P;   1  New  R.  140,  Milfa^  Graham. 

N     120  §  10*  **ut  a  m*nor  *s  cle&rly  answerable  for  his  tort,  as  for 

l  Keb.  913  trover,  slander,  &c  but  on  his  contract  only  as  above.    Hence 

914.         '  it  was  held,  that  he  was  not  liable  on  a  count  which  stated 

Grove  v.  that  the  plaintiff  at  his  request,  delivered  him  a  mare  of  the 

i  Keb.  778  pkifltifPs  t0  be  moderately  ridden  by  the  defendant,  a  minor, 

005,913.   '  yet  that  he,  maliciously  intending  to    injure  the  plaintiff^ 

Johnson  v.  wrongfully  and  injuriously  rode  her,  &c»,  kept  her  badly,  &c 

l  8%  rfin  ^at  s^e  was  SredL^7  strained  and  damaged.  Held  this  is 
1291.  e  contract,  so  infancy  is  a  good  plea  in  bar,  though  no  const* 

Manby  v.      deration  or  promise  by  the  infant  was  alleged. 
^Ztu   n  §  1 1*  If  oYie  deliver  goods  to  an  infant  on  contract,  knowing 

gg  °m*    *     him  to  be  one,  he  shall  not  charge  him  in  trover, 
infant,  C.  6.      $  1 2.  If  an  infant  continue  in  possession  after  he  comes  of 
2Cro.  320.    age,  of.  land,  leased  to  him  in  his  minority,  he  affirms  the 
lease,  and  is  liable  for  the  rent  incurred  while  a  minor;  so 
during  his  infancy,  if  he  occupies  by  virtue  of  a  lease*    A 
minor's  warrant  of  attorney  is  absolutely  void :  for  it  is  his 
mere  deed  not  accompanied  by  any  act  of  possession,  deli- 
IH.BI.75.  very^&c. 

§  1 3.  Contracts  in  equity  of  the  disabled  persons*  The  residue 
of  the  sections  in  this  article  are  matters  in  equity;  and  in 

cSSi"1  •f?  "  »  *"  Ae  import  contract  is  binding,  voidable^ 
within  the  absolutely  void.  Binding  if  for  necessaries,  as  above  stated : 
jurisdiction    but  if  he  contract  with  a  penalty  to  pay  for  necessaries,  he  is 


of  c?™rt* of    not  bound ;  nor  for  monies  borrowed  to  buy  them,  even  if  he 
fcc.    '  ^      so  apply  them,  as  his  contract  is  on  the  lending,  and  the  ap- 
plication is  ex  post  facto*    See  51  a.  1.  3.    But  the  lender  in 
equity  will  be  allowed  to  be  in  the  place  of  the  creditor  for 
necessaries.    Marlow  ?•  Pittfield,  1  P.  W.  559* 

3  Atk.  sis,  §  1 4*  A/eme  infant  may  be  bound  in  a  money  portion  by  an 
and  607,  '  agreement  on  her  marriage,  made  with  the  consent  of  her 
*15*  parents  or  guardian ;  (Hervey  v.  Ashley,)  especially  if  the  bus- 
CoT's*  oamTs  settlement  be  adequate.  1  Bro.  C.  C.  103, 1 12,  May  v. 
4Bro.C.C.  Hook, and  152;  2P.  W.  242;  4B.C.C.343;  but  in  Clough 
606, 510.  t>.  Clough,  a  later  case,  the  contrary  seems  to  be  settled  This 
5  Vet'  189.     was  a  case>  however,  of  her  real  estate.  But  she  may  bar  her 

4  Bro*.  C.  C.  dower  by  a  jointure  in  lieu  of  it  before  marriage ;  this  mar  be 
506,  Glover  by  27  H.  V III.  1 0 ;  New.  on  Con.  9, 10,  Caruthers  v.  Caruthers 
£  B*****  c  and  a  settlement  on  her  by  him  before  marriage,  of  person- 
546™*    *    *  &1  e8tatei  &nd  no  consent  of  guardian  which  bars  her  of  dower, 

will  bar  her  of  her  distributive  share  in  his  estate,  if  express- 
ed to  be  so  intended.    1  Atk.  439.  Newland,  p.  10,  says,  he 
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has  met  with  no  case  deciding  the  interest  of  a  male  infant    Ch.  35. 
in  his  property  can  be  bound  by  his  marriage  contract ;  but    ArU  6. 
his  concurrence  in  settling  her  property  before  marriage  neg-  v^»v-^/ 
atives  all  fraud  in  the  case. 

§15.  Voidable,  or  void  contracts  in  equity,   A  minor's  deed  New.  on 
taking  effect  by  his  own  delivery  is  but  voidable ;  this  seems  Con.  nY  it. 
to  be  the  legal  frule,  see  Perkis  s.  12,  and  ch.  35,  a.  8,  12 ;  J^fgJ^ 
but  he  says,  all  his  deeds  that  do  not  so  take  effect  are  void ;  denon  v. 
but  see  South  v*  Parsons,  a  higher  authority.    His  power  Marr. 
of  attorney,  as  it  gives  but  a  mere  power,  is  void  absolutely;  ?Is?Ia•  9Zh 
see  1  H.  Bl.  75 ;   see  Darby  t>.  Bowker,  a.  1 1,  23.    In  some  "ncie^ 
cases  a  minor's  promise  is  nudum  pactum,  but  not  all  his  sim-  3  Atk.  609. 
pie  contract;  if  so,  no  consideration  for  the  other  party's  l*P*Zl1*** 
contracts.  Hence  held,  a  female  infant's  promise  to  marry  l^'scase. 
was  a  consideration  for  the  man's,  and  but  voidable  at  her  New.  on 
election ;  but  of  the  infant's  contract,  not  by  deed,  there  being  Coi*.  13,  14, 
no  delivery,  and  if  but  voidable,  it  is  for  the  appearance  of  2??8  Co#  L# 
benefit  to  nim ;  so  void,  if  on  its  face  it  is  prejudicial  to  him,  sinit.  673. 
and  cannot  then  be  confirmed.    If  voidable,  may  be  avoided 
or  confirmed,  if  not  matter  of  record*    Matter  of  record,  he 
most  avoid  within  age  on  the  court's  inspection ;  not  of  record, 
but  in  fact,  he  may  avoid  within  age  or  of  age;  if  he  bargain 
and  sell  lands  by  deed,  indented  and  enrolled  he  may  avoid 
when  he  pleases. 

A  minor's  contract,  when  and  how  void  or  voidable,  more 
fully  examined.  Ch.  51,  Parent  and  Child. 

$  16.  Non  compos ,  bound  in  equity  or  not*  Contracts  of  per-  g  b.  Com. 
sons  of  non-sane  mind  are  only  voidable,  including  idiot  and  291. 
lunatic ;   see  Beverly's  case,  ante.     Newland  holds  Coke's  ^ew,®n 
opinion  in  that  case  for  law.    See  s.  6  this  art. ;   C.  91,  a.  5,  ^  $1  c'a 
Yates  v.  Bowen  &  al. ;  and  Newland  on  a  view  of  the  cases,  Abr.  278, 
says,  however  in  an  action  of  debt  on  articles,  lunacy,  though  279,  Ridier 
not  pleadable,  may  be  given  evidence  on  non  est  factum,  Vm  RMtter' 
and  cites  Gates  t>.  Boen,  2  Stra.  1 104.   The  point  in  Bever- 
ly's case,  it  seems,  is  not  yet  judicially  decided  in  equity ;  but 
it  seems  clear,  the  heir,  executor,  committee,  attorney-gen- 
eral, or  guardian  of  the  non  compos,  may  prove  he  was  insane 
when  he  contracted.  The  lunatic  was  made  a  party  in  the 
bill  with  his  committee,  and  may  be  with  the  attorney-gen- 
eral.  Though  an  heir,  executor,  or  administrator,  may  prove 
the  insanity  of  the  deceased,  being  privies  in  blood  and  by 
representation,  yet  privies  in  estate,  as  donee  in  tail,  and  re-  Beverly's 
versioner  or  remainderman  in  fee,  or  privies  in  tenure,  as  JSnfieid's 
lord  by  escheat,  cannot ;  also  8  Co.  43,  44.   And  none  shall  case, 
avoid  his  acts,  which  are  matters  of  record ;  as  where  a  de-  12  Co.  124, 
formed  idiot  acknowledged  a  fine,  it  was  adjudged  valid  in  Addison  r. 
law;  but  equity  relieves  against  such  acts  on  record,  if  svem°678. 
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Ch.  35.     proved  the  party  was  non  compos  at  the  time.  Clerk  r.  Clerk, 
Art.  8.      2Vern.412. 
v^-v-^;       §  1 7.  Insanity  after  a  contract  is  made.   One  so  made,  equi- 

1  Ves.  82,  ty  will  enforce,  where  the  contractor  becomes  insane  after 
Owen  v.  Da-  he  ma(}e  i^  if  th€  execution  of  it  is  to  be  done  by  other  per- 
9Ves.  605  sons'  ^or  suc^  insanity  does  not  alter  the  rights  of  the  parties, 
Hall  r.  War-  where  they  can  have  a  remedy ;  and  there  is  one,  when  the 
ren.  legal  estate  is  in  trustees,  who  can  perform;  but  if  the  legal 

estate  be  in  the  non  compos  himself,  this  may  prevent  a  reme- 
dy in  equity  by  specific  performance. 
French  law  f    §  18.  By  the  French  Civil  Code,  adopted  in  Louisiana, 
in  Louisiana,  persons  capable  of  engaging  cannot  plead  the  incapacity  of 
264#  the  minor,  a  person  under  interdict,  or  a  married  woman, 

with  whom  they  have  contracted. 

2  Mass.  R.         Art.  7.  American  cases,  &c.    §  1.  In  this  case  the  court 

pkr^Dw!  ^e^'  l^at  ^  a  w^ow  nave  an  infant  daughter  possessed  in 
her  own  right  of  property  sufficient  for  her  support,  the  moth- 
er is  not  compellable  to  support  her,  but  may  have  assumpsit, 
or  other  proper  action  against  her  when  she  comes  of  age, 
for  her  board  and  maintenance. 

2  Mass.  R.        §  2.  In  this  case  it  was  held,  that  an  infant  alien  cannot  be 

Forrester!  °f  natura^zed  on  his  own  petition,  but  may  be,  as  a  part  of  his 
father's  family,  and  on  his  petition. 

*MjJJ8'  R-         §  3.  The  courts  decided  in  this  action,  that  the  lease  of  a 

Calder.7  *"  niinor's  land  by  his  father,  as  natural  guardian,  is  void,  and 
especially  considering  the  provisions  of  our  statutes,  that  re- 
quire guardians  to  rive  bonds  to  inventory,  faithfully  manage, 

Reeve's  D.  and  to  account  for  the  estate.  But  according  to  Judge  Reeve, 
guardianship  by  nature  in  Connecticut  is  over  the  estate  as 
well  as  the  person. 

2  Mass.  R.  §  4.  The  court  held,  that  the  guardians  of  spendthrifts  can- 
2f°thTUCker  not'  ky  our  statutes?  be  licensed  to  sell  their  real  estates, 
guardians,  Hence  the  petition  of  the  guardians  was  dismissed,  but  this 
andactA.D.  decision  was  before  the  act  of  March  38,  1807,  was  passed, 
1818.  empowering  them  to  sell  by  order  of  court  as  in  other  cases, 

adding  the  certificate  of  the  overseers  of  the  poor. 
58MFo  ?  $  5*  Guardian,  where  personally  liable,  see  Ch.  152,  ch.  20, 

Fallen1  *""  a*  *9#    So  in  this  case  held,  that  where  one  gave  a  promis- 
sory note  as  guardian,  he  is  liable,  personally,  for  the  pay- 
ment of  it,  for  he  cannot  bind  the  person  of  his  ward,  nor  can 
an  administrator  the  deceased's  estate. 
Co.  L.  2.  Art.  8.  Minor's  contracts  only  voidable,  and  when.   §  1.  Gen- 

3  Com.  D.  erally,  every  purchase  by  an  infant  is  voidable  only,  so  is  his 
581.  lease,  rendering  rent  to  him,  as  possession  attends  his  contract. 

?Mod.?37.  §  2*  If  he  ttPvc  or  sel1  g°°ds  an<*  deliver  them  with  his 
3  Com.  D.  *  ow"  hands,  he  shall  have  no  action  of  trespass  against  the 
681.  donee  or  vendee  by  reason  of  the  delivery,"  so  is  only 

3  Burr.  1790.  vaidabU. 
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§  3.  In  Drurv  v.  Drury,  Lord  Mansfield  laid  it  down  as  a    Ch.  35* 
general  rule,  that  "  if  an  agreement  be  for  the  benefit  of    Art.  8. 
an  infant  at  the  time,  it  shall  bind  him."    "  Lord  Hardwicke  v^-v-w 
afterwards  adopted  this  rule,"  and  Buller  J.,  who  cited  these  2T.R.  161, 
two  opinions,  said,  u  all  the  modern  cases  have  expressly  ^j?011  p* 
held,  that  an  infant  caanot  avoid  a  lease  which  is  for  his  own 
benefit,"  who  also  cited  Dunning's  argument  in  arguing 
against  an  infant's  deed  in  South  v.  Parson*. 

§  4.  In  this  case  a  negro  slave  in  St.  Vincents,  about  six*  2H.B1. 511, 
teen  years  old,  bound  himself  a  servant  for  five  years  by  in-  S^6^* 
denture,  and  had  maintenance  for  his  services.    In  this  case      yc° 
the  court  said,  that  some  contracts  of  infants  are  merely  void, 
"  such  as  the  court  can  pronounce  to  be  to  their  prejudice :" 
some  binding,  as  "  for  those  things  which  the  court  can  pro- 
nounce to  be  necessary  for  them :"  others,  and  the  more  nu- 
merous class,  of  a  more  uncertain  nature  as  to  benefit  or  pre- 
judice, are  voidable  only?  "  and  it  is  in  the  election  of  the  in- 
fant to  affirm  them  or  not*" 

§  5.  If  an  infant  alien  his  lands,  he  cannot  have  his  dura  F.N.  B.  192, 
Jwl  infra  atatesn,  till  he  comes  of  ace,  and  in  this  writ  he  new  ed.  441. 
states  he  is  of  full  age ;  but  the  heir  of  the  infant  may  have  it  ^fo^LC.'  4! 
within  age.  3  Mod.  301. 

§  6.  An  alienation  by  an  infant  may  be  avoided  by  him-  5  Co.  42," 43. 
self,  or  by  his  privy  in  blood,  as  his  heir,  though  special  as  gJ2om' D* 
per  formam  doni ;  but  not  by  privy  in  law  or  tenure,  as  by  2  St^  35^ 
lord  by  escheat,  or  in  estate,  as  one  in  remainder,  &c.  937, 939. 

§  7.  A  woman's  contract,  at  the  "  age  of  fifteen,  to  marry,  is  3  Bac- 136- 
only  voidable*   When  the  infant's  contract  may  be  for  his  bene- 
fit, or  to  hi&  prejudice,  the  law  allows  him  to  consider  it  when 
he  comes  of  age,"  and  "  it  is  good  or  voidable  at  his  election*" 

§  8.  Held,  that  assumpsit  Ues  against  a  spendthrift  under  4  Mass.  R. 
guardianship,  in  which  he  may  defend  by  his  guardian,  and  43??1^WI1 
not  against  the  guardian 5  and  the  verdict  is,  that  the  spend-  ** 
thrift  promised,  &c« 

§  9.  This  was  assumpsit  against  a  minor  and  another  for  Mass.  s.  J. 
beef  and  provisions  supplied  a  vessel,  of  which  Briggs,  the  Co^,2i?Q* 
minor,  was  master ;  he  pleaded  infancy ;  the  replication  stated  ^™'  r  Fol 
the  facts.   The  court  held  his  plea  was  good,  and  that  he  eityfc" 
was  not  liable.   The  plaintiff  had  leave  to  amend,  and  strike  Briggs. 
out  his  name,  and  proceed  against  Fogerty  alone. 

§  10.  In  the  great  case  of  South  v.  Parsons,  all  the  essen- 
tial principles  established  in  the  ancient  and  modern  books 
were  largely  considered  by  counsel,  and  by  Lord  Mansfield 
and  the  court,  and  the  soundest  of  them  were  adopted. 

§  11.  A  minor's  contract  when  void  or  only  voidable. — This 
is  a  very  difficult  question  to  decide  in  practice,  and  it  is  a 
very  important  question ;  for  when  void,  any  stranger,  can  take 
vol.  u.  4 
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Ch»  35.     advantage  of  its  being  void.    But  when  only  voidable,  onlj 
Art.  8.      the  minor  himself,  or  those  under  him  (as  below,)  can  avoid  it ; 
s^^v-w  not  even  his  guardian.     The  same  principle  nearly,  runs 
through  all  the  cases  of  these  disabled  persons.    The  rule  of 
the  civil  law  was,  that  pupils  might  better  their  condition,  but 
could  not  impair  it  without  the  authority  of  their  tutors. 
3 Burr,  1794.      §  12.  In  this  leading  case  the  question  was,  "whether  a 
Zouch  v.       minor's  conveyance  by  lease  and  release,  was  absolutely  void 
anonf#        or  only  voidable,"  by  which    he  had  assigned  an    estate 
mortgaged  to  his  father,  and  on  which  this  minor  heir  and 
the  executor,  John  Lamb  Cook,  entered  to  avoid  the  lease 
and  release.     Parsons  the  defendant,  who  set  up  the  invali- 
dity, was  a  third  person,  and  tenant  of  the  land  under  a  se- 
cond mortgagee.    Glynn  urged,  u  that  infancy  is  a  personal 
privilege,  ana  that  the  infant  only  can  avail  himself  of  his 
infancy."    That  his  agreement  is  not  null,  as  the  other  party 
of  full  age  is  bound.    Here  the  infant  cannot  be  prejudiced, 
hence  his  lease  and  release  are  but  voidable ;  the  law  only 
takes  care  to  prevent  his  being  injured.     8  Co.  43, 60 ;  Lit. 
51,  377  ;  2  Leon.  216,  218  ;  Moore,  105. 

Dunning,  for  the  defendant,  urged  that  the  minor's  dissent 
made  his  act  void  ab  initio,  "  ana  he  may  avoid  it  at  any 
time ;"  u  that  his  conveyance  by  lease  ana  release  was  abso- 
lutely void ;  and  that  his  deed  of  his  land  is  void  in  itself,  and 
but  voidable,  only  when  attended  with  actual  personal  livery 
of  the  land :  that  if  the  minor's  lease  reserving  rent,  and  for 
his  benefit  is  valid,  it  is  of  necessity.  8  Co.  45 ;  9  H.  VI.  fo. 
6;  Cro.  Car.  103,  502;  Carth.  435;  3  Mod.  301  ;  1  Inst. 
45,  247. 

Lord  Mansfield  delivered  the  opinion  of  the  court,  and 
made  two  questions ;  1.  Did  the  conveyance  bind  the  minor  ? 
2.  If  not,  can  the  defendant  take  advantage  of  the  infancy  ? 
As  to  the  first,  he  said,  the  law  protects  infants  from  injury 
by  their  imprudence,  but  "  enables  them  to  do  binding  acts 
for  their  own  benefit,"  "  and  without  prejudice  to  themselves 
for  the  benefit  of  others"  If  an  infant  do  an  act  he  is  com- 
pellable to  do,  it  binds  him ;  as  making  partition  or  paying 
rent.  "  A  right  and  lawful  act  is  not  within  the  reason  of  the 
privilege,  which  is  given  to  protect  infants  from  wrong." 
Another  rule  is,  "  that  the  acts  of  infants  which  do  not  touch 
his  interest,  but  take  effect  from  an  authority,  which  he  is 
trusted  to  exercise,  are  binding."  A  third  rule  is, "  this  pri- 
vilege given  as  a  shield  and  not  as  a  sword,"  shall  never 
be  turned  into  an  offensive  weapon  of  fraud  and  injustice. 
Here  Cook  was  joint  executor  and  residuary  legatee  with 
his  mother:  the  1091*  due  was  paid  them  by  the  lessors  of 
the  plaintiff;  to  them  the  mortgage  pledge  was  assigned;  this 


GUARDIANS,  IDIOTS,  MINORS,  NEXT  FRIENDS.  27 

was  a  just  and  lawful  act :  and  it  would  have  been  unjust  in  Ch.  35. 
the  minor,  to  have  kept  the  pledge  after  the  debt  was  paid,  Art.  8. 
and,  said  Lord  Mansfield,  he  "  was  compellable  to  do  what  he 
has  done."  On  the  whole,  the  court  held  the  conveyance 
bound  the  minor.  As  to  the  second  question,  can  the  "de- 
fendant take  advantage  of  the  infancy  f"  This,  said  the  court, 
depends  on  two  points — "  whether  this  conveyance  be  void  or 
voidable  only91 — if  voidable  only,  did  the  minor,  by  his  entry, 
absolutely  avoid  it  t  As  to  the  first  point, u  we  think  the  law  is 
as  laid  down  by  Perkins,"  (sect.  12.)  that  "all  such  gifts, 
grants,  or  deeds,  made  by  infants,  which  do  not  take  effect 
by  delivery  of  his  hand,  are  void ;  but  all  gifts,  grants,  or 
deeds,  made  by  infants,  by  matter  in  deed,  or  in  writing, 
which  do  take  effect  by  delivery  of  his  hand,  are  voidable  by 
himself,  by  his  heirs,  and  by  those  who  have  his  estate." 
"  The  words  which  do  take  effect,™  are  essential,  and  exclude 
letters  of  attorney,  or  deed's,  which  delegate  a  mere  power, 
and  convey  no  interest."  "  The  delivery  of  a  deed  cannot 
be  void,  but  only  voidable."  The  delivery  of  a  deed  must 
be  before  witnesses,  and  has  the  same  effect  as  the  livery  of 
seisin,  or  of  the  land  ;  where  the  deed  conveys  an  interest,  an 
infant  cannot  plead  non  est  factum.  He  must  avoid  his  deed, 
by  pleading  his  infancy,  specially,  because  his  deed  has  an 
operation  from  the  delivery ;"  and  "not  because  it  has  the 
form  of  a  deed ;"  "  the  deed  of  a  feme  covert  has  the  form, 
but  she  may  plead  non  est  factum  ;  because  it  has  no  opera- 
tion ;"  her  deed  is  void,  the  infant's  voidable.  (Perkins,  s.  154, 
cited.)  His  deed,  again  delivered,  after  of  age,  is  good ;  her's 
after  sole  is  not.  tf  It  has  been  long  settled  that  an  infant 
may  make  a  lease,  without  rent,  to  try  his  title ;"  u  the  lessee 
can,  in  no  case,  avoid  the  lease,  on  account  of  the  infancy 
of  the  lessor;"  which  shews  it  is  voidable  only.  "It  is 
best  for  infants  they  have  an  election;79  "there  is  no  in- 
stance when  the  other  party  to  a  deed  can  object  on  account 
of  infancy ;"  perhaps  to  avoid  a  penalty,  &c.  an  infant's  deed 
may  be  deemed  void.  "  The  end  of  the  privilege  is  to  pro- 
tect infants ;  to  that  object,  therefore,  all  tne  rules,  and  their 
exceptions,  must  be  directed.  2d.  point.  "  At  common  law 
if  an  infant  made  a  feoffment,  he  might  enter  during  his  mi- 
nority, to  revest  his  possessory  right  for  the  sake  of  the  pro- 
fits, hut  still  his  feoffment  was  voidable  only,  and  he  might 
elect  to  confirm  it,  when  he  attained  his  full  age ;"  "  the  rea- 
son why  an  infant  cannot  bring  a  writ  analogous  to  a  dum 
fuit  infra  atatem,  during  his  minority,  is,  that  his  election  may 
not  he  hound  by  the  judgment."  In  this  case  the  defendant, 
Parsons,  is  a  mere  stranger  to  the  infant's  deeds,  and  cannot 
object  to  them.     A  minor's  contract  for  his  benefit  is  only 
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Ch.  35.    avoidable  by  himself.    See  also  3  Com.  D.  682 ;  Co.  Lit. 

Art.  8.      380 ;  2  Ins.  573 ;  6  D.  &  E.  652 ;  1  Bos.  &  P.  480 ;  4  Esp. 

v^-v-w  R.  188;  2  H.  Bl.  513;  1  Com.  on  Contracts,  1,  2.   Effect  of 

New.  on       his  avoiding  his  purchases  on  credit,  see  C.  12.  a.  12.  §  2,  19, 

Con-  2-         and  parent  and  child. 

13  Mass.  R.       §  13.  A  note  to  a  minor  how  avoided,  #c. — Dec.  10,  1808, 
2ft*'  Twambly  gave  his  note,  not  negotiable,  to  Willis,  a  minor ; 

Twambiy  in  he  exchanged  it  with  one  Cook  for  a  watch  of  no  value.  The 
error.  next  day  Willis,  still  a  minor,  under  his  father's  direction, 

annulled  the  agreement  with  Cook,  tendered  the  watch  to 
him,  and  demanded  the  note,  and  forbade  him  to  dispose  of  it. 
Twambly  informed  of  the  circumstances,  gave  a  new  note 
to  the  minor's  father,  receiving  a  discharge  from  him  of  the 
old  note.  Afterwards,  for  a  valuable  consideration,  Cook 
passed  the  note  to  one  Raynes,  assuring  him  Twambly 
would  pay  it.  Raynes,  ignorant  of  the  rescinding,  sued  the 
note  in  the  minor's  name.  Held  it  was  void  from  the  re- 
scinding of  the  contract  by  the  minor,  on  the  ground  he  could, 
and  did  in  fact,  annul  it,  the  same  being,  said  the  court,  "  a 
contract  by  which  he  could  not  be  bound,"  meaning  the  as- 
signment to  Cook,  u  and  that  the  note  ceased  to  be  the  pro- 
perty of  Cook,'  from  the  time  when  he  was  notified  by 
,-  Willis,  that  he  considered  the  bargain  void,  and  was  tender- 
ed the  watch,  which  was  the  consideration  of  the  bargain/' 
"  The  settlement  made  by  Twambly  when  he  gave  the  new 
note,  in  lieu  of  this,  discharged  him  from  his  liability  on  this 
contract ;"  for  though  he  knew  it  was  passed  to  Cook,  yet 
"  he  had  a  right  to  consider  the  property  of  it  as  still  re- 
maining with  Willis."  "  It  not  being  negotiable,  in  its  na- 
ture, and  the  transfer  having  been  vacated,"  two  material 
points  were  decided  in  this  case,  1.  that  the  original  note 
was  for  the  minor's  benefit,  he  could  and  did  annul  it  while  a 
minor,  and  when  the  new  one  was  given.  2.  That  the  as- 
signment of  it  to  Cook,  evidently  to  the  minor's  prejudice, 
could  be,  and  was  in  fact,  avoided  by  him:  but  did  the 
court  understand  this  assignment  to  Cook  to  be  void,  or  only 
voidable ;  the  court  speaking  of  the  note  ceasing  to  be  his 
property,  on  notice  the  bargain  was  annulled,  &c. 
13  Mass.  R.        §14.  Minor's  contract  in  buying  cattle  but  voidable. — This 

IIQM         CIA  1  ** 

OHverfc  was  trover  ^or  certain  cattle  the  defendant  took  on  execution 
Clap  v.  as  the  property  of  one  J.  N.  Lithgow.  Defendant  sold  them 
Houdiet.  to  Thomas  Butler,  and  he,  fairly,  to  the  plaintiff;  Clap, 
one  of  them,  was  the  guardian  of  a  minor,  A.  J.  S.  G.  Lith- 
gow. This  minor  was  called  as  a  witness  by  the  plaintiff,  and 
testified  that  immediately  after  the  plaintiffs  purchased  said 
cattle,  they  were  put  into  his  possession,  ana  he  considered 
them  as  his  own ;   and  that   he  agreed  with  each  of  the 
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plaintiffs  as  to  paying  for  them,  &c.  but  was  not  to  dispose  of    Ch.  35. 
them  but  by  his  guardian's  consent,  "  and  that  he,  the  said     Art*  8. 
minor,  considered  himself  as  holding  the  cattle,  when  they  s^^v*^^ 
were  taken  by  the  defendant."    The  court  held,  1.  that  the 
sale  of  the  cattle  to  the  minor  was  only  voidable  ;  2.  and  that 
the  guardians  of  minors  cannot  avoid  their  contracts.    But  ac- 
cording to  Raker  v.  Lovett,  &  al.  a  minor,  aided  by  his  guar- 
dian, &c.  may  avoid  them  in  court.     A  minor  gave  his  bond  Wash.  Ver. 
for  a  gaming  debt,  and  when  of  age  promised  to  pay  it ;  R*  *"• 
held  he  was  bound,  and  2  Hen.  &  Mun.  289.    Minors  are  Tabb  r. 
bound  by  their  marriage  settlement;  3   Hen.  &  M.  399,  Archer,  &c. 
435 ;  Tabb  p.  Archer  and  others ;  as  was  the  case  of  Mrs. 
Randolph ;  for  they  may  marry,  and,  as  essential  thereto,  may  Harvey  r. 
contract  by  means  of  marriage  settlements.    In  Harvey  v.  Ashton,  3 
Ashton,  this  position  was  established,  and  a  settlement  by  an  Atha  575* 
infant  fifteen  years  old  was  adjudged  to  be  irrevocable  in 
favour  of  issue,  and  that  the  minor  had  not  her  election  to 
waive  the  agreement  when  at  the  age  of  twenty-one ;  so  in  - 
this  case  of  Scamer,  &c.  the  same  principle  was  fully  adopt-  Bingham'  3 
ed ;  and  fathers,  and  if  no  father,  the  mother  or  the  guardian,  Ath.  54. ' 
are  entrusted  with  the  marriage  of  infant  children    and 
wards.    Hence  settlements  made  by  minors  through  them  are  3  Ath.  6n- 
binding. 

§  15.  A  minor  has  power  to  enlist  in  an  independent  company,  13  Mass.  R. 
o>c — This  was  a  writ  of  certiorari,  sued  by  the  respondent  49i»  Com- 
to  reverse  a  justice's  judgment,  for  neglecting  to  appear  at  a  J^p^^1*11 
muster  for  inspection  of  a  company  of  militia,  to  which  he  ib  Johns.  R. 
had  belonged.    Defence  was,  he  had  enlisted  into  an  inde-  453. 
pendent  company ;  held  good,  though  he  was  a  minor,  and,  £  ™inor  un~ 
otherwise,  would  be  liable  to  do  duty  in  the  standing  militia  n*J  ^  ^" 
company;  but  he  might  himself  have  avoided  the  said  en-  rolled  in  the 
listment,  the  law,  having  made  eighteen  years  of  age  for  mili-  militia,  and 
tary  duty,  necessarily  gives  the  power,  at  that  age,  to  enlist  ^*h  cmT  "* 
in  any  militia  company,  and  the  father  in  such  case  has  no  has  no  power 
power  to  bind.  to  bind. 

§16.  Assumpsit  on  a  promissory  note  made  by  the  de- 
fendants, Dec.  18,  1811,  Green,  a  minor.    Dutch  was  de- 
faulted.   Green  pleaded  minority ;  replication,  he  came  of  14  Mass.  R. 
age,  and  agreed  to  and  confirmed  his  said  promise.    Defen-  457,  Whit- 
dants  had  agreed  to  be  partners  when  Green  was  an  in-  rw^^'J' 
font;  note  was  signed  by  Dutch,  using  the  firm.    When  Green.*11 
Green  came  of  age,  the  plaintiff  applied  to  him  for  payment ;  Watson  on 
he  admitted  the  note  was  due,  and  promised  on  his  return  to  Partnenhipt 
Eastport,  where  he  resided,  he  would  endeavour  to  get  the  t  H'  B1  75< 
money  and  send  it  to  the  plaintiffs,  saying  it  was  hard,  as  1  Salk.  279. 
Dutch  ought  to  pay  it ;    held  a  good  confirmation  of  the 
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Ch.  85.    promise;    authorities,    1  Comyn  on  Contracts,   163,  164; 

Art.  9.     Martin  v.  Mayo,  &  al.  C.  35  a.  11,  25;  South  v.  Parsons, 
v^p-v^*>   above;  2  Lev.  144. 

15  Mass.  R.       §  17.  If  a  minor  mortgage  land,  and  when  of  age  conveys 

**°a  the  same,  subject  to  the  mortgage,  he  makes  it  valid :  and 

if  he  buy  goods  on  credit  of  A,  and  in  an  action  for  the  price 

New.  on        by  A  the  minor  defeat  his  action  by  plea  of  infancy,  the 

Con.  1  to  14.      ■'j  i.         /^i-«-  .«f,p»"^r  * 

goods  are  his.    C.  171,  a.  13,  §  17. 
l  Stra.  690,        Several  contracts  of  minors  held  binding  in  equity,  as  set- 
^Sv^ir   t'*nS  mortgages,  as  their*  marriage  settlements,  &c.     So  a 
v.       t  oc  .  mjnor»s  contract  for  goods,  not  necessaries,  delivered  to  him, 
is  only  voidable ;  therefore,  if  after  he  comes  of  age  he  pro- 
mises to  pay  for  them,  he  is  liable ;  and  what  amounts  to 
such  confirmation  is  matter  to  be  left  to  a  jury.     In  this  case 
he  receives  the  goods  into  his  possession,  besides  making  his 
bargain  for  them,  and  in  the  view  of  the  law  also,  the  pur- 
chase may  be  for  his  benefit.    Acts  so  accompanied  with 
possession  are  not  void. 
li  Mass.  R.       §  18.  A  minor  receives  money,  and  of  age  acknowledges 
147,  Jackion  it,  the  law  raises  a  promise :  as  where  one  gave  the  following 

teuton***  not€'  viz-  "Balize>  l5th  March,  1808,  received  of  William 
Jackson  (2,195,  which  I  promise  to  account  with  his  daugh- 
ter Margaret  Jackson,  now  in  Portland,  for  James  Weeks," 
(the  testator.)  She  married  Harper,  he  deemed  a  witness 
for  the  plaintiff  and  promisee.  After  Weeks  comes  of  age,  he 
on  Harper's  application  said  it  was  not  convenient  to  pay  it, 
but  on  his  arrival  at  the  place  of  the  plaintiff's  residence,  he 
would  pay  him  the  money  due  him ;  held  no  action  lay  for  the 
plaintiff  on  the  express  promise,  but  indebitatus  assumpsit 
for  money  received  to  the  plaintiffs  use  might,  the  evidence 
being  sufficient  to  revive  the  debt,  and  to  establish  the  con- 
sideration on  which  the  law  implies  a  promise. 

3  Bac.  Abrw  Art.  9.  The  powers  of  minors  in  several  cases.  §  1 .  tt  An 
126.  infant  cannot  be  an  attorney,  bailiff,  factor,  or  receiver."  Not 
Co.  L.  172.    an  attorney,  for  he  cannot  be  sworn,  Marck,  92 ;  not  bailiff 

or  receiver,  for  he  cannot  be  charged  in  account,  nor  in  an 
indebitatus  assumpsit  upon  an  insimul  computassit ;  u  for  in  this 
action  no  evidence  shall  be  given  of  the  value  or  the  neces- 
Lktch.  169.  sky  of  the  things,  but  of  the  account  only  in  which  the  in* 
fant  may  be  mistaken." 

4  Mais.  R.  §  2.  In  this  action  the  court  held,  that  an  infant  may  be 
376,  Win-  sue(j  for  non-appearance  at  a  military  muster,  and  may  appear 
infant  hi  er-  personally,  ana  answer  as  in  the  case  of  an  indictment ; 
ror,  by  hit  though  the  court  held  that  error  lay  not  in  this  case,  but  certi* 
guardian  v.    orari,  yet  k  considered  the  case,  and  said,  tt  the  proceedings 

n  erson.      against  the  infant  were  not  civiliter  as  upon  a  contract,  or 
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quasi  ex  contractu,  but  criminaliter,  for  an  offence  against  Ch.  35. 
law ;"  and  "  in  these  cases  a  justice  is  not  authorized  by  law,  ArU  t0« 
to  assign  guardians  to  them*"  v^-vw/ 

§  3.  Assumpsit  on  a  promissory  note  made  by   James  9  Mais.  R. 
Weeks,  a  minor,  payable  to  the  plaintiff  for  a  valuable  consi-  ^^j?^r" 
deration,  but  not  for  necessaries*    On  it  he  paid  a  part  when  executors. " 
a  minor,  and  after  he  was  of  age  he  made  his  will,  and  in 
it  directed  his  just  debts  to  be  paid ;  held  his  executors  were 
not  liable ;  was  nineteen  years  old  when  he  made  the  note, 
his  estate  was   insolvent,  and   commissioners   allowed   the 
plaintiff's  claim.    Promise  when  of  age  must  be  direct ;  and 
knowing  he  is  not  liable  in  law.    A  minor  may  sue  on  a  parol 
contract  in  part  executed,  as  for  three  acres  of  potatoes,  part-  t  Maule  k 
ly  dug  by  him.  8  306* 

Art.  10.  Guardians  in  particular  actions.    §  1.  Guardians  2  Mass.  R. 
to  minors  in  particular  suits  have  ever  been  appointed  at  475, Cook  •• 
common   law,   by  the  court   in   which    the  suit  is  pend-  %J£fVu 
ing.     This  appointment  is  ad  hoc,  and  so  was  our  practice  Lorett  k  al. 
under  the  province  government ;  but  none  such  in  criminal 
cases. 

§  2.  In  this  case  the  court  decided,  that  a  non  compos  under  i  Mass.  R. 
guardianship  is  a  proper  person  to  apply  to  have  nis  guar-  &43,  M'Don- 
dian  removed ;  ana  that  such  non  compos  need  not  give  bonds  Norton, 
to  prosecute  his  appeal,  and  to  pay  costs.   The  Juage  of  Pro- 
bate decreed  that  the  appellant's  petition  be  dismissed,  and 
he  appealed,  and  the  S.  J.  Court  held,  he,  the  non  compos, 
was  the  proper  person  to  apply  to  have  his  guardian  dis- 
charged, and  that  for  him  to  give  bonds  while  under  guar- 
dianship was  useless. 

§  3.  An  uncle  and  next  friend  of  a  non  compos,  as  such,  *  Mass.  R. 
cannot  sustain  an  appeal  from  the  Probate  court,  against  the  140'  P«nni- 

Sardian,  without  skewing  himself  to  be  heir  or  creditor ;  FVcnch 
r  otherwise,  he  is  not  a  person  aggrieved  within  the  statute  Guardian. 
of  March,  12,  1 784 ;  nor  is  he  heir,  next  of  kin,  or  a  credit-  A  mino^8 
or  within  the  act.    Appeal  dismissed  •,  costs  for  the  guar-  rf^E^'S 
dian.  only  void- 

§  4.  As  above  stated,  a  minor  may  sue  by  his  guardian,  or  ab,ei 10 
next  friend ;  but  he  must  defend  by  his  guardian  in  all  civil  j^n\"^" 
actions.  ' 

§  5.  The  Judge  of  Probate  appointed  Thomas  Bennet  *  Mass.  R. 
guardian  of  the  person  and  estate  of  Darling,  the  appellant,  ^  ^^ 
as  a  person  non  compos  mentis,  on  an  inquisition  made  by  the  t^Bennet. 
selectmen  of  Middleborough,  on  the  judge's  warrant.    Dar- 
ling appealed;  decree  of  the  judge  reversed,  because  no 
evidence  of  his  being  non  compos,  but  said  inquisition,  and   . 
his  being  old,  and  had  become  less  careful  of  his  property 
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Ch.  36.  than  when  younger,  and  more  indulgent  to  his  profligate 
Art.M.  children, 
v^^v^^z  §  6.  If  a  mortgage  be  made  to  a  minor,  having  a  legal 
«  Hu.  R.  guardian,  and  the  mortgager,  or  his  assignee,  apply  to  re- 
Lincoiii'fc1'*  deem,  the  guardian  ought  to  be  joined  in  the  bill  with  the 
al.  minor,  but  the  court  may  appoint  some  other  suitable  person 

not  interested  in  the  case,  as  guardian  to  defend  the  minor's 
interest  in  the  suit.  In  this  case  the  guardian  to  whom  the 
tender  of  the  debt  was  properly  made,  was  deemed  interest- 
ed, as  this  suit  would  settle  the  account  between  him  and 

re?cf,,E"  l^e  m*nor'  an<^  **  is  conceived  that  whenever  the  probate 

2&3a  '  guardian  is  interested  in  the  suit,  the  court  may  appoint  a 

special  one,  ad  hoc.   A  minor's  guardian  may  arbitrate  for 

him. 

l  C&inet  R.       §  7.  A  minor,  fourteen  years  old,  put  on  trial  with  a  phy- 

26,  Hart  v.    sician,  cannot  become  a  student  at  his  own  election,  so  as 

to  bind  his  parent  with  the  student's  fee. 

Art.  1 1  •  Pleadings  and  evidence  in  casts  of  guardians,  <frc.  §  1  • 
Pleadings  and  evidence  in  these  cases,  where  one,  or  both  par- 
ties, is  or  are  incapable,  are  materially  the  same,  as  in  other 
cases  in  which  each  party  is  capable  of  contracting,  and  as 
such  of  being  sued.  The  classes  of  actions  considered  in 
this  chapter  do  not  respect  criminal  matters.  In  them  the 
want  of  capacity  is  matter  in  evidence,  on  the  plea  of  not 
guilty ;  and  in  them  the  idiot,  lunatic,  minor,  or  non  compos, 
if  a  party  at  all,  must  plead  by  himself.  It  is  only  in  civil 
actions  these  persons  plead  or  sue  by  guardians  or  next 
friends  ;  and  as  they  are  liable  in  matters  of  tort,  it  is  only  in 
matters  of  contracts  they  can  avail  themselves  of  their  inabi- 
lity. And  in  civil  actions  all  the  pleadings  are,  in  fact,  be- 
tween the  incapable  party  and  the  other ;  hence  if  a  minor,  &c. 
be  beaten,  and  bring  trespass  by  his  next  friend,  the  defen- 
dant is  called  upon  to  answer  to  the  minor,  non  compos,  &c. 
as  the  case  may  be ;  and  if  the  defendant  be  a  minor  or  non 
compos,  and  defends  by  guardian,  the  plea  is  that  the  minor, 
or  non  compos,  &c.  is  not  guilty,  or  never  promised,  &c. ;  as 
in  the  case  of  Baker,  a  minor,  v  Lovitt,  &  al.  a  minor,  party. 
By  the  Roman  law,  such  incapable  persons  had  actions 
not  only  against  their  tutors  and  curators  for  bad  administra- 
tion, but  also  a  subsidiary  action,  in  the  last  resort,  against 
a  magistrate  for  omitting  to  take,  or  for  taking  insufficient 
sureties,  and  also  even  against  his  heir.  Jus.  Inst.  L.  1. 
t.  24.  Nor  was  this  unreasonable,  as  this  law  empowered 
him  to  compel  tutors  and  curators  to  give  security,  who 
were  viewed  as  public  officers,  (L.  1. 1.  25.)  and  obliged  to 
serve  if  they  had  not  legal  excuses,  accurately  defined. 
A  minor  defendant  appeared  by  guardian  in  ejectment,  and 
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held  liable  to  process  for  costs  in  Maryland.  1  Harris  and    Ch.  35* 
McHenrv's  R.  459.  Art.  11. 

§  2.  Assumpsit  for  goods  sold  and  delivered — plea  infancy ;  s^^v*-^/ 
replication,  that  defendant  since  making  the  promises  attained  i  Maule  and 
21  years  of  age,  and  that  before  exhibiting  the  bill,  he  rati-  Sel.  R.  724, 
fied  and  confirmed  the  promises,  is  a  good  replication;  held  Cohen  r. 
after  verdict,  though  it  omitted  to  allege  he  ratified  and  con-        8tron5- 
firmed  after  he  come  of  age,  for  the  jury  found  he  had  rati- 
fied, and  that  must  be  after  age  ;  but  if  he  contract  by  deed  3  Maule  and 
he  must  confirm  by  deed,  especially  an  obligation  with  a  Sel*R-477. 
penalty,  clearly  to  his  prejudice :  quaere,  if  each  obligation 
be  not  void,  and  then  it  cannot  be  affirmed. 

In   this   case,   Charles   Baker,  a  minor  about   19  years  6  Mass.  R. 
old,  was  assaulted  and  beaten  by  the  defendant,  Israel  Lo-  j8*  Baker  r. 
vett,  a  minor,  and  by  one  James  Dennis,  in  Wenham.    Baker  LoTett# 
brought  his  action  of  trespass  against  them  to  answer  to  him, 
who  sued  by  Allen  Baker  his  next  friend,  in  a  plea  of  tres- 
pass, &c.     The  action  was  brought  up  to  the  Sup.  Jud.  Court 
by  demurrer,  and  the  kind  of  pleadings  peculiar  to  these  kind 
of  actions  appear  in  the  pleas  subjoined.* 

*  In  the  common  pleas,  Dec.  Term,  1807,  said  Israel  pleaded 
by  his  guardian,  admitted  by  the  court  to  defend,  as  to  the  force 
and  arms,  &c,  not  guilty,  in  common  form  and  issue,  and  as 
to  the  residue  of  the  said  trespasses,  wrongs,  and  assault,  &c, 
actio  non,  because  of  the  plaintiff's  own  assault,  &c.  and  issue  of- 
fered. Plaintiff  by  said  A.  B.  his  next  friend,  replied  as  to  said 
residue  precktdi  non,  &c,  because  the  defendant  assaulted,  &c. 
the  plaintiff  of  the  defendants  own  wrong,  and  issue.  But  the 
cause  was  decided  on  the  2d.  plea,  which  was  as  follows ;  "  and 
for  a  2d.  plea,  here  pleaded,  by  leave  of  the  court,  the  said 
Israel,  under  the  age  of  21  years,  by  his  guardian  admitted  by 
the  court  to  defend,  comes  and  defends  the  force  and  injury,  &c. 
when,  &c.,  and  as  to  the  force  and  arms,  &c.,  pleaded  said  Israel 
was  not  guilty,  &c.  issue.  And  as  to  the  residue  of  the  trespasses, 
wrongs,  and  assaults,'9  &c.,  said  I.  pleaded  actio  non,  &c,  be- 
cause he  said,  "  that  he  together  with  one  J.  D.  at  the  time 

of  the  trespasses,  wrong,  and  assaults,  aforesaid,"  &c,  at 

u  did  jointly  commit  said  trespasses,  wrongs,  and  assaults  on  the 

•aid  C,  and"  on at he  on  his  writ  sued  out  against 

said  D.  and  L.  caused  their  bodies  to  be  arrested ;  and  at 

on said  D.  paid  $50  to  said  C,"  in  full  satisfaction  and 

discharge  of  the  said  trespasses,  assaults,  and  wrongs,  complained 
of  in  said  declaration,  and  of  all  damages,  the  said  C.  thereby 
sustained,  and  in  full  of  all  demands  on  account  thereof  to  that 
time,  which  said  sum  the  said  C.  did  then  and  there  accept  and 
receive,  in  full  satisfaction  and  discharge  of  all  trespasses,"  fee, 
{repeating  said  words,)  and  thereon  caused  the  said  D.  to  be 
discharged  from  his  said  arrest;  said  L.  averred  the  trespasses, 
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Ch.  35.        In  this  case,  soon  after  the  action  was  entered,  the  name  of 
Art.  11.    Dennis  was  struck  out  of  the  writ,  by  leave  of  court;  the 
v^-v*^/  court  held  that  satisfaction  made  by  Dennis  would  have 
been  a  discharge  of  Lovett,  if  the  plaintiff  had  not  been  a  mi- 
nor ;  and  further,  if  the  jury  should  be  satisfied  Dennis  made 
full  compensation  for  the  injury,  they  would  assess  nominal 
damages ;  and  if  not,  then  such  further  sum  as,  with  this  $50, 
would  amount  to  a  reasonable  satisfaction ;  and  the  court 
added,  that  u  the  law,  very  properly,  will  not  trust  an  infant 
to  fix  a  value  on  his  own  rights." 
Ca.  Sa.  188U-      in  this  case  it  will  be  observed  the  pleadings  were,  in  fact, 
an  infant*1     between  the  minors,  as  they  should  be  in  all  such  cases ;  the 
2  Stra.  1217.  plaintiff  pleaded  by  his  next  friend,  and  the  defendant  by  his 
guardian,  appointed  by  the  court  ad  hoc.    And  though  the 
plaintiff  had  not  a  capacity  to  set  a  value  on  his  rights,  yet 
the  court  directed  that  the  jury  should  consider  the  monies 
he  had  received  on  account  of  the  injury  he  had  sustained. 
The  jury  found  for  Baker  damages,  on  the  ground  Dennis 
settled  only  for  his  part  or  half. 
2  Stra.  1076,      §  3.  If  an  infant  refuse  to  name  a  guardian  to  appear  by, 
Stone  *.  At-  tne  plaintiff  may  name  one  for  him,  to  be  appointed  by  the 

well.  , 

court. 

6  Mass.  R.         §  4.  This  was  a  writ  of  habeas  corpus  ad  subjiciendum  to 

milton's"       ^e  defendant  to  bring  into  court  the  body  of  a  female  infant, 

case.  issued  on  the  complaint  of  her  mother,  alleging  the  child  was 

unlawfully  restrained  of  her  liberty  by  the  defendant.     He 

returned  that  the  child  was  duly  bound  to  him  in  service  to 

the  age  of  1 8,  by  the  church-wardens  of  the  parish  of  Niagara 

See  8  Johns  *n  l^e  P1*0^06  °f  Upper  Canada,  in  conformity  to  the  laws  of 

R.  328, 332.  that  province,  and  is  under  18,  &c.    He  had  removed  into 

Minors  this  state  with  the  child ;  her  mother  had  married  a  second 

on°Aa?ea!rP  nusband*    The  court  permitted  the  child  to  remain  with  the 

corpus.  defendant,  as  the  child  wished  to  do*     The  court  said  the 

8  East.  25.  mother,  by  her  second  marriage,  had  ceased  to  have  any 

ifiJi0hn"  R"i  P°wer  °f  controlling  her  actions,  or  of  providing  for  the  sup- 

bW)*  Dougl.  p^  an(j  C(jucatjon  0f  the  child,  and  her  rights  as  guardian 

&c.  in  the  declaration,  and  the  trespasses,  &c.  for  which  said 
D.  so  gave,  and  said  C.  so  received  in  satisfaction,  were  the 
same  and  not  different — hoc  paratus,  &c. 

To  this  plea  the  said  C.  by,  &c,  replied,  h&  was  a  minor  on 
Nov.  10,  the  day  the  said  $50  was  so  paid  and  accepted  ;  after 
protesting  he  did  not  cause  D.  to  be  arrested,  and  did  not  ac- 
cept the  $50  in  full  satisfaction,  &c. 

To  the  replication  the  defendant  demurred  generally,  &c. 
and  judgment  that  the  replication  was  good,  on  the  ground  a 
minor,  in  law,  has  not  discretion  to  adjust  his  damages  in  such  a 
case,  as  he  cannot  refer  or  settle  an  account,  &c. 


GUARDIANS,  IDIOTS,  MINORS,  NEXT  FRIENDS.  35 

for  nurture  had  ceased  at  this  age  of  the  child  (about  14),  and  Ch.  35* 
her  second  husband  was  not  bound  to  support  the  child.  C.  Art.  11. 
102.  a.  5,  §5;  1  H.  Bl.  515;  5D.&E.  715.  v^v-*^ 

§  5.  In  this  case  the  court  held  that  a  libel  for  a  divorce  7  Man.  R. 
jcaanot  be  sued  by  the  guardian  of  a  spendthrift,  though  regu-  96,  Win- 
larly  appointed  by  the  judge  of  probate.  w  inaiow 

§  6.  The  court  decided,  that  at  common  law  the  father  may  7  M       * 
assign  the  services  of  his  minor  son  to  another,  for  a  conside-  145i  ^y  ^ 
ration  to  enure  wholly  to  the  father,  for  any  time  during  his  -Everett. 
minority,  and  the  father's  life  :  that  our  act  of  Feb.  1 794, 
does  not  take  away  this  power ;  that  since  this  act,  all  the 
contracts  for  service,  legal  by  the  common  law,  are  so  still. 
The  only  remedy  either  party  can  have  is  upon  the  contract, 
and  not  under  the  statute,  unless  the  binding  pursue  the  statute. 
That  when  minors  are  bound  apprentices,  according  to  the 
statute,  all  considerations  must  be  secured  to  the  apprentice, 
whether  such  binding  be  by  parents,  or  guardians,  or  by  the 
minor  with  the  approbation  of  the  selectmen.    In  this  case, 
the  master  engaged  to  pay  the  father  certain  sums  of  mo- 
ney on  account  of  the  apprentice's  services,  for  which  the 
father  sued  and  recovered. 

§  7.  The  plaintiff  here  sued  by  N.  Tilden,  his  next  friend,  7  Maw.  R. 
admitted  by  the  court.  This  was  held  to  be  well,  though  ^stone!* 
the  defendant  pleaded  in  abatement,  that  the  plaintiff's 
mother  was  alive,  and  his  guardian  by  nature  and  for  nurture, 
and  that  the  action  ought  to  have  been  sued  by  her  as  guar- 
dian. On  demurrer  to  this  plea,  it  was  held  to  be  bad,  and 
no  cause  for  abating  the  writ ;  if  any  cause  of  objection, 
there  should  have  been  a  motion  to  stay  the  proceedings. 
Respondeat  ouster  awarded. 

§  8.  This  was  assumpsit  for  the  support  of  a  pauper,  and  7  Mass.  H. 
on  a  case  stated,  it  was  decided  1st.  that  after  the  act  of  April  J' wj111? 
10,  1767,  and  before  that  of  June  23,  1789,  no  settlement  *'        en  ' 
could  be  gained,  but  by  the  town's  approbation,  at  a  general 
meeting ;  3d.  and  3d.  as  Ch.  53  a  2. ;  4th.  that  seisin  and  oc- 
cupation of  land  by  a  minor  gave  a  settlement  by  that  statute, 
though  it  were  in  the  care  of  his  guardian.    A  minor  is  not  2  Hen      . 
barred  by  an  adverse  20  year's  possession.     Chiseldine  v.  Mun.  289. 
Brewer.    Barred  by  act  of  limitations. 

§  9.  As  in  the  case  of  a  minor,  Baker  v.  Lovett,  above,  Sncn  evi- 
and  other  cases,  so  in  the  cases  of  persons  non  compos,  luna-  dence  as 
tic,  or  spendthrift,  the  promise  or  tort,  must  be  laid  as  their  proves  anew 
act.    Where  such  incapable  person  is  plaintiff,  the  defendant  is  ^J^^St 
sued  to  answer  to  such  person,  who  sues  by  A.  B.  his  guar-  to  be  had,  to 
dian,  and  the  contract  is  declared  on  as  made  to,  or  tort  as  prove  a  mi- 
done  to  such  person ;  and  if  such  person  be  defendant,  then  nor°°me  of^ 
the  contract  must  be  declared  on  as  made,  or  tort  as  done  by  frmedhi* 

voidable  contract.  4  Day^a  ca.  57. 
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such  person,  and  his  guardian  must  be  admitted  by  the  court 
to  defend  him ;  and  this  can  be  no  other  than  a  guardian  ap- 
pointed bj  the  probate  court,  in  virtue  of  some  statute  law, 
where  such  is  not  interested  in  the  action. 

§  10.  The  infancy  of  the  plaintiff  pleaded  in  abatement* 
In  this  plea  the  defendant  stated,  the  plaintiff  is  an  infant 
under  the  age  of  21  years,  to  wit,  of  the  age  of  19  years ; 
and  that  he  did  not  sue  by  his  guardian  or  next  friend ;  hoc 
paratus.  Replication  of  full  age,  with  a  traverse  of  his  being 
under  age  and  issue. 

§  11.  If  an  infant  sue  by  attorney,  it  is  error,  though  it  is 
now  aided  after  verdict  by  statute  21  Jam.  13,  and  it  may  be 
pleaded  in  abatement* 

§  12.  So,  if  after  full  age,  a  person  sue  by  guardian,  or 
next  friend,  it  is  error*  Hence,  if  pending  the  suit,  the  plain- 
tiff come  of  ace,  it  should  be  suggested  on  the  record,  and  the 
plaintiff  have  leave  to  prosecute  his  action  in  person  or  by  at- 
torney. 

§  13.  When  an  action  lies  against  an  infant  defendant,  his 
plea  of  infancy  is  in  abatement,  or  rather  that  the  parol  may 
demur,  or  that  the  plea  may  remain  till  his  full  age,  and  there 
is  a  form  of  plea  in  1  Went,  58  to  this  purpose  in  debt :  but  no 
such  plea  is  recollected  in  our  practice ;  but  here,  as  in  Eng- 
land, infancy  is  pleadable  in  bar  to  actions  on  his  own  con- 
tracts, where  he  is  not  liable. 

§  14.  A  minor  must  always  defend  by  his  guardian,  and  if 
he  defend  by  prochein  amy  or  attorney  it  is  error. 

§  15.  And  if  several  defendants  appear  by  attorney,  and 
one  is  a  minor,  it  is  error,  and  the  judgment  may  be  reversed 
as  to  all. 

§  16.  And  it  is  said  in  some  books,  that  if  husband  and  wife 
appear  by  attorney,  when  she  is  a  minor,  it  is  error.  This  may 
be  doubted,  for  what  other  guardian  can  a  wife  have  but  her 
husband,  when  joined  in  an  action  with  him. 

§  17.  And  if  a  minor  defendant  plead  by  prochein  amy,  or  at- 
torney, the  better  opinion  is,  that  the  plaintiff  may  demur,  or 
assign  it,  for  error ;  for  the  defendant's  infancy,  and  appearing 
by  attorney,  &c.  do  not  appear  to  be  aided  by  the  statutes 
of  jeofails  21  Jam.  13,  or  4  and  5  Anne  16. 

§  18.  If  the  defendant  was  a  minor  when  he  made  the  pro- 
mise sued,  but  is  of  age  when  the  action  is  brought,  he  must 
plead  accordingly ;  and  omit  to  say  he  is  under  age  when 
sued.  A  plea  in  bar ;  to  this  plea  of  infancy  in  bar,  the  plain- 
tiff may  reply  the  defendant  was  of  full  age,  or  that  the  goods 
sold  to  him,  or  materials  found  for  him,  or  the  work  done  for 
him,  were  necessary  goods,  materials,  or  labour,  and  provided 
for  him,  by  the  plaintiff,  at  his  special  request,  and  suitable 
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to  his  estate  and  degree,  and  the  said  money  mentioned  in  the    Ch.  35. 
plaintiff's  declaration  was  paid,  laid  out,  and  expended  for  pro-    Art.  1 1 . 
viding  for  the  defendant,  at  his  request,  things  necessary  for  ^^v-^> 
him  and  suitable  to  his  estate  and  dignity.  2  Saund. 

§  19.  To  this,  the  defendant  may  rejoin  and  say  that  *lla 
those  things,  following  the  description,  were  not  necessary 
goods,  &,c.  and  suitable  to  the  estate  and  degree  of  the  de- 
fendants, and  that  the  money,  &c.  was  not  money  paid,  laid 
out,  and  expended  by  the  plaintiff  for  providing  for  the  de- 
fendant things  necessary  for  him,  suitable  for  his  estate  and 
dignity,  as  the  plaintiff  alleges,  and  issue* 

§  20.  So  the  plaintiff  may  reply  to  this  plea  of  infancy  that  3  Went.  99. 
the  defendant  since  he  has  come  of  age,  and  being  of  age,  100. 

and  before  the  commencement  of  the  action,  to  wit  on at  Sto,7  w»  **• 

■eed  to,  and  confirmed  his  said  several  promises,  in  the 


plaintiff's  declaration  mentioned,  and  each  of  them  and  hoc 
parahis;  and  the  defendants  may  rejoin  that  he  did  not,  after 
attaining  the  age  of  21  years,  agree  to  and  confirm  the  said 
several  promises  in  the  said  declaration  mentioned,  or  any  or 
either  of  them,  in  the  manner  and  form  the  plaintiff  has,  in  his 
replication,  alleged,  and  issue. 

§  21.  Necessaries  are  not  intended,  hence  the  plaintiff  must  2Cro.  660. 
reply  necessaries  when  the  plea  of  infancy  is  pleaded,  and  if 
the  account  be  for  necessaries  for  horses,  the  plaintiff  should 
reply,  generally,  that  they  were  necessaries  for  the  infant 
and  not  for  his  horses ;  and  in  replying  to  the  plea  of  infan-  Stra.  1101, 
cy,  the  plaintiff  must  show  enough  to  maintain  every  part  of  ^°^%  *' 
his  declaration.    The  defendant  pleads  this  plea  to  the  whole  1  t°r[  40 
declaration,  and  one  count,  was  on  an  account  stated,  and  the  41,  Tru- 
plaintiff  replied  necessaries.    The  replication  was  bad ;  for  man  »• 
no  action  lies  against  a  minor  on  an  account  stated.     And  Httnt* 
as  a  replication  is  entire,  if  it  be  bad  in  part,  it  is  bad  in 
toto. 

§  22.  The  plaintiff  may  reply  to  part,  fall  age,  and  to  the  l  Salk-  223. 
rest,  necessaries,  though  all  be  stated  on  the  same  day.  Lut.24l. 

§  23.  And  infancy  may  be  given  in  evidence  under  the  Story  96. 
general  issue  without  being  pleaded  5  Darby  v.  Bowker.  This  ?alk  *J9, 
is  clear,  where  the  defendant's  contract  is  void ;  but  quaere  if  piead.  228. 
it  be  only  voidable ;  for  then  it  seems  he  must  avoid  it  by  l  Bos.  £  P. 
special  pleading,  and  do  away  those  acts  that  accompany  his  ^j8*' 
contract  and  make  it  voidable  only.  lOO^Huwey 

§  24.  Assumpsit  on  a  promissory  note  made  by  the  de-  &c.  v.  Jew- ' 
fendant's  testator.    Plea  in  bar,  his  minority  when  he  made  it ;  ett,  cxr. 
plaintiff  demurred,  held  the  plea  good,  for  he  is  not  able  to 
contract  but  for  necessaries,  "  and  in  that  case  he  is  not  conclud- 
ed by  a  stipulation  respecting  prices.     Hence  a  special  promise 
or  a  penal  bond,  even  for  necessaries,  are  void.  His  promise 
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Cm*S5.    void  as  to  himself,  fe  so  as  to  his  executor.  The  minor  may  hind 
Art.  11*    himself  by  recognising  his  promise  and  consideration  after 
of  age ;  tor  this  is  a  contract  and  promise  made  then,  the 
words  of  which  are  understood  by  the  reference  to  the  for- 
mal promise  made  in  his  infancy,  and  the  renewal  of  it." 
10  Man.  R.       $  25.  Assumpsit  against  the  executors  of  a  minor,  when  he 
13MftIafeili  Pfom*8e^  on  a  note  signed  bjr  him  for  value,  &c,  dated 
exn.  y°    *    "cc-  31*  1608,  for  $147.16  and  interest.    Defence,  infancy  of 
the  defendant's  testator  when  he  gave  the  note*    Plaintiff 
proved,  that  after  the  testator  came  of  age,  he  said  to  a  third 
person,  I  owe  you  and  Mr.  Martin,  and  when  I  return  from 
this  voyage  I  will  pay  you  both ;  and  at  another  time  he  said 
to  the  plaintiff  on  his  requesting  payment,  that  he  then  had  not 
the  money,  but  that  when  he  should  return  from  the  voyage, 
on  which  he  was  about  sailing,  he  would  settle  with  the  plain- 
tiff; there  was  evidence  of  no  other  dealings  between  them. 
This  was  held  to  be  a  renewal  of  his  promises  when  of  age;  and 
judgment  for  the  plaintiff.  1  Rol.  Abr.  730 ;  9  Yin.  Abr.  384. 
12  Man.  R.       Entry  sur  disseisin  by  Sarah  Dunbar,  declaring  on  her  own 

37M,tehIliiar  se*s*n  ^ilhin  thirty  years.  One  James,  a  pure  Indian,  was  for- 
1  c  "  merly  seized,  and  cued  seized,  leaving  a  son,  and  a  daughter 
Hannah*  She  married  one  Dunbar,  a  negro  or  mulatto;  she  was 
a  pure  Indian.  Of  this  marriage  the  demandant  was  born  in 
Stoughton,  and  soon  after  born  moved  to  Randolph,  thence  to 
Vermont,  when  very  young,  and  ever  remained  there,  her 

1>arents  being  dead.  Defendant  was  guardian,  by  resolve  of  the 
egislature,  of  the  Indians  residing  in  Bridgewater,  and  own- 
ing lands  there ;  his  plea  nul  disseisin.  Held,  this  put  the 
l  J  hna  c  e  *°  (lue8t'on'  and  he  could  not  defend  on  it.  Though  a  mi- 
127°  Canroe*  nor  at  tne  t"ne  °f  executing  a  bond,  aver  fraudulently,  he  is 
v.  Birdsall.  of  full  age,  yet  his  bond  is  void.  Quaere,  if  more  than  voidable. 
6  Johns.  R.        §  26.  D,  a  minor,  in  1784,  conveyed  land  to  M,  and  came 

Todd°2S7  °^  a£e  *n  1785#  'n  1791>  not  having  made  any  entry  on  the 
2P7#  *  *  lana,  or  done  any  act  to  avoid  his  conveyance  to  M,  he  execut- 
Many  cases  ed  another  deed  to  B  of  the  same  land.  Held,  though  his  deed 
cited.  was  voidable,  yet  F,  a  purchaser  under  B,  Could  not  avail  him- 

self of  the  second  deed  to  B,  to  avoid  the  first  deed  to  M.  Sec 
South  v.  Parsons. 
12  Mass.  R.       §  27.  Appeal  from  the  judge  of  probate  on  a  question,  if  a 
h!h  Blif  v.  guardian  snould  be  appointed  to  a  non  compos  found  so  by  the 
^^      rig-  sciectmen .  ur^ed,  the  only  trial  was  by  the  inspection  and 
examination  of  him,  but  the  court  examined  witnesses,  he  not 
being  present. 
12  Mass.  R.       §  28.  Held,  that  if  a  lunatic,  under  guardianship,  be  re- 
488,  Stone  v.  stored  to  his  reason,  he  may  make  a  will,  though  the  letters  of 
Damon.         guardianship  remain  not  repealed.   On  an  appeal,  the  decree, 
appointing  the  guardian,  was  allowed  to  go  to  the  jury,  but 
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not  as  conclusive,  and  the  jury  found  him  of  sound  mind.  This    Ch.  35. 
decree  may  be  conclusive  as  to  the  acts  and  accounts  of  the    Art.  12. 
guardian,  and  was  evidence  of  insanity  when  the  decree  was  v^p»v^*> 
made. 

§  29.  The  statute  of  the  United  States,  prohibiting  the  en-  nMa».R. 
listment  of  minors  into  the  army,  extends  to  foreigners,  minors,  J^nw^th 
as  well  as  to  citizens.   On  the  return  of  the  habeas  corpus,  it  v.  Harrison. 
appeared  the  minor  consented  to  his  restraint,  yet  the  court 
discharged  him,  leaving  one  who  claimed  to  be  his  master  to 
his  remedy  at  law.     A  Russian  master  claimed  him  as  his 
Russian  apprentice.     Enlistment  void,  as  the  4fct  of  Con- 
gress requires  the  consent  of  parents  or  guardians,  not  ob- 
tained. 

§  30.  Held,  this  same  act  of  Congress  prohibits  the  enlist-  HMa*».R. 
ments  of  minors  who  have  no  parents,  guardian,  or  master,  2«wwSth 
and  such  enlistment,  if  not  void,  is  voidable  at  the  request  of  r.  Cushing. 
the  minors  so  enlisted.     In  this  case  the  court  gave  a  fair 
construction  of  the  acts  of  Congress,  Commonwealth  v.  Chand-  n  Mass.  R. 
let ;    but  in  such  cases  of  enlistments,  if  the  return  on  the  M- 
habeas  corpus  be,  that  the  party  is  not  in  the  respondent's  cus- 
tody, the  court  will  not  hear  evidence  to  prove  the  party  is 
*  minor. 

§  31.  In  assumpsit  against  an  infant,  and  on  non  assumpsit  4  Dall.  130, 
pleaded,  he  may  give  infancy  in  evidence,  and  need  not  5J*2Jbu,y  *' 
plead  it ;  for  his  promise  is  absolutely  void.    But  see  South     w^# 
v.  Parsons. 

Art.  12.  Several  matters.  §  1.  As  the  adult  husband  has 
the  guardianship,  to  all  intents,  of  his  minor  wife,  and  her 
property,  the  probate  guardianship,  as  to  both,  totally  ceases 
when  she  is  married  ;  also,  as  to  the  person  of  a  minor  wife 
when  she  marries  a  minor,  if  not  as  to  her  estate ;  there  can 
be  no  guardian  of  her  person  but  her  husband. 

§  2.  If  the  guardian  compromise  a  debt  due  from  his  ward  Not  neces- 
and  save  a  part  of  it,  the  saving  is,  always,  for  his  benefit;  sary  there  be 
the  guardian  must,  if  he  can,  safely  put  his  ward's  money  at  !LfCC?d.of 
interest,  and  if  he  do  not  he  must  show  the  reasons.  sionVrtie 

§  3.  If  guardians  rightfully  possess   their  ward's   lands,  prochein 
and  continue  in  possession  after  they  come  of  age,  such  amn*    It » 
guardians,  on  the  principles  of  the  common  law,  are  not  tres-  J^f^1^ 
passers,  though  without  their  licenses.  the  files  and 

§  4.  Though  a  guardian  be  appointed  to  a  minor  only  till  pleadings, 
he  is  fourteen  years  of  age,  yet  if  he  do  not  elect  another,  the  mfant  *> 
this  guardian  continues :  yet  the  ward  may  enter  and  take  the  Kirby™^ 
land  to  himself.     5  Johns.  R.  66 — 68.  court  may' 

§  5.  If  a  guardian  commit  waste,  chancery  will  grant  an  rem°v«the 
injunction  on  the  prochein  amy's  application.  J™*  ^d  he 

may  appoint  an  attorney  to  conduct  the  suit,  id.  2  Wils.  129. 
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§  6.  If  a  guardian,  without  any  fault,  lose  his  ward's  pro- 
perty, or  when  robbed,  &c,  he  is  not  liable. 

§  7.  It  is  stated  in  the  English  books  that  a  guardian  in 
socage  has  power  to  lease  his  ward's  land ;  but  it  has  been 
decided  in  this  state,  May  v.  Calder,  above,  that  a  guardian 
by  nature,  cannot  lease  his  minor  ward's  lands. 

§  8.  When  one  is  sued  as  guardian,  he  may  plead  he 
was  one  to  such  a  time,  and  then  accounted,  and  deny  he 
has  been  guardian  before  or  after  such  certain  time,  or  he 
may  plead  in  abatement  or  bar,  that  he  never  was  guardian, 
and  he  is  Jpld  accountable  only  for  the  time  he  was  guar- 
dian. 

6  9.  In  this  case  A.  died  seized  of  lands,  leaving  a  widow 
and  children,  minors.  She  entered  and  held  the  possession, 
and  decided  she  could  have  trespass,  as  the  law  presumed 
she  entered  as  guardian  to  her  minor  children.  This  is  the 
presumption  in  England,  and  in  this  state  in  a  like  case  where 
she  can  be  guardian  in  socage,  and  the  mother  may  be  such 
in  New  York,  as  the  law  is  understood,  for  she  then  cannot 
inherit  her  children's  lands,  and  is  next  in  blood.  Same  case, 
the  guardian  in  socage  has  the  possession  of  the  lands,  and 
may  take  the  profits  to  account  to  the  wards  or  heirs ;  ceases 
at  fourteen. 

§  10.  A.  in  1771,  died  seized  of  lands  in  New  York,  and 
left  a  widow  and  only  son  and  daughter,  and  the  son  was 
his  heir  at  law.  The  widow  took  possession,  and  the  daugh- 
ter married  B. ;  the  widow  allowed  B.  and  wife  to  occupy  a 
part  of  the  land,  and  he  claimed  in  her  right.  He  was 
sued  in  ejectment  by  the  heir  at  law ;  same  decision  that  the 
widow  entered  as  guardian  h\  socage  to  her  son  ;  and  that  as 
B.  entered  by  her  permission,  and  under  the  heir's  title,  B. 
could  not  set  up,  in  his  defence,  the  title  of  a  third  person, 
in  opposition  to  the  title  he  entered  under. 

§  11.  Guardianship  may  survive,  fyc. — As  where  two  guar- 
dians wgre  appointed  by  the  Court  of  Chancery,  and  gave 
bond,  the  defendant,  their  surety,  conditioned  for  the  faith- 
ful performance  of  their  trusts ;  one  died,  and  in  debt  on 
this  bond ;  held,  the  trust  survived,  and  the  surety  was  liable 
for  the  acts  of  the  survivor,  the  bond  being  co-extensive  with 
the  trust. 

§12.  The  right  of  guardianship  will  not  be  decided  by 
the  court  on  habeas  corpus,  but  the  court  will  set  the  child  at 
liberty,  and  the  court  makes  no  further  order  as  to  the  party, 
but  to  see  he  is  under  no  legal  restraint. 

§  13.  If  there  be  a  guardian  appointed  by  provision  of 
law,  he  only  shall  be  admitted  to  sue  for  the  infant,  unless  he 
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has  misbehaved  himself.  If  an  infant  appear  by  attorney  Ch.  35. 
or  in  person  it  is  error.  2  Johns.  R.  192 ;  Morkey  v.  Grey ;  Art.  12. 
1  Dallas,  165  ;  Silver  v.  Shelback.  v^-v^> 

§  14.  An  infant  is  not  liable  for  costs,  but  only  his  prochein  *  Co.  30. 
<mw,  and  if  he  refuse  to  pay  them,  on  demand,  the  court      tra* 
will  grant  an  attachment  against  him  according  to  the  English 
practice ;  yet  if  an  infant  plaintiff  be  taken  in  execution  for  Cro.  El.  33. 
the  costs,  the  court  will  not  discharge  him  on  motion ;  and  **J£J*  *  p 
it  has  been  adjudged  that  costs  are  payable  by  an  infant  w.  2*7. 
defendant;   the  prochein  amy  liable  for  costs  cannot  be  a  Turner  v. 
witness  for  the  minor,  though  his  declarations  may  be  re-  JjKJjf r,708 
ceived  against  him.     2  Stra.  121 7 ;  Dyer,  104.  2  Stra!  10, ' 

§  15.  By  the  Roman  law  minority  continued  till  twenty-  26. 
five  years  of  age,  and  was  divided  thus :  infontia,  1  to  7 ;  }^lle8' JJ^f  * 
putritia,  7  to  14 ;  pubertas,  1 4  to  25  ;  subject  to  tutelage  till  14 ;  *   ***'  548, 
to  curation,   14  to  25 ;  parents  could  appoint  tutors  (guar-  i^'i. 
dians)  to  their  children  till  fourteen  under  their  power,  in-  tit.  13, 14, 
eluding  the  posthumous,  but  not  those  emancipated ;  and  un-  &c. 
der  children,  grandchildren  were  included ;  and  by  this  law  *£  ^'i?1' 
the  minor  could  better  his  condition,  but  not  impair  it  with-  D.^.'tit.  "l, 
out   his  tutor's   authority.     Masculi  puberes  et  fctmiruz  viri  2,4,5,8,10. 
potmtts,  received  curators  till  twenty-five  years  old,  after  D*  **•  *■*• 7* 
tutelage  had  ceased,  in  many  ways  well  described.    A  cura- 
tor, like  our  guardian,  could  be  appointed  but  by  a  magis- 
trate, and  for  a  special  purpose  as  well  as  generally,  and 
could,  also,  be  appointed  to  madmen  and  prodigals. 

§  16.  Minors  file  a  hill  against  their  guardian's  heirs,  <$rc. —  Bland,  adm. 
He  died,  and  no  administrator  being  qualified,  his  estate  was  *j  ^^th1* 
committed  to  the  sheriff;  the  bill  was  also  against  the  guar-  n^t  friend, 
dian's  security  surviving  in  his  bond,  given  to  perform  his  l  Hen.&M. 
duty  as  guardian,  and  also  against  the  administrator  of  the  543. 
co-security  as  co-defendants*    Wo  process  was  served  on  part 
of  the  heirs,  nor  on  the  surviving  surety.    A  decree  was  made 
against  said  administrator;  held  erroneous,  as  the  proper 
parties  were  not  before  the  court ;  cause  remanded.    2.  Held, 
a  court  of  chancery  ought  not  to  decide  on  accounts  mutu- 
ally existing  and  disputed,  without  referring  them  to  a  com- 
missioner or  commissioners,  to  report  on  them.    The  plaintiffs 
had  sued  in  chancery  the  administratrix  of  their  guardian, 
and  the  suit  abated  by  her  death,  and  stated  as  a  reason 
for  suing  his  heirs  that  no  administrator  was  qualified  on 
his  estate ;  bill  prayed  also  for  a  discovery,  and  an  amend- 
ed bill  added  the  sheriff.    The  bill  was  first  filed  in  a  county 
court,  carried  to  the  Superior  Court  of  Chancery  by  appeal, 
and  by  appeal  to  the  Supreme  Court  of  Appeals,  ana  the 
several  answers,  and  the  proceedings  were  on  general  chan- 
cery principles,  as  derived  from  England. 

VOL.   II.  6 
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CHAPTER  XXXVI. 


ACTION  OP  ASSUMPSIT.     INDEBITATUS  ASSUMPSIT. 


Ch.  36.         Art.  1.  Indebitatus  Assumpsit*     §  1.  This  action  is  best  d^ 
Art.  1.     fined  in  its  operative  words,  that  is,  the  said  defendant  being 

v^^v-^i*/  indebted  to  the  plaintiff  in   %  - ,  promised,  or  Assumed 

Saik.  22,23.  to  pay  that  sum."  This  action  will  not  He  on  a  collateral 
Andrew*?"  promise,  &s  where  money  is  lent  to  B  at  A'b  request,  this 
6  Mod.  129.  action  does  not  lie  against  A  ;  nor  against  the  acceptor  of  a 
Hard's  case,  bill  of  exchange,  for  his  acceptance  is  collateral  only;  not* 
iS8*tat8'  *°r  a  «<*g«r,  fot  though  one  may  be  liable  to  pay  the  "wager, 
Mod.  10;  yet  ne  is  no*  strictly  indebted*  It  lies  where  debt  lies ;  lies 
East.  104 ;  not  for  nioney  on  tnutual  promises.  It  lies  for  toll,  1  D.  It; 
6  Mod.  77,  E.  616,  and  where  the  collector  was  illegally  appointed. 
128,  Dong.  728. 

§  2.  It  lies  against  the  draper  of  a  bill  of  exchange,  for  he 
is  really  the  debtor ;  and  lies  for  diet  found  for  a  third 
V7l' m P     Person>  on  the  defendant's  actual  request ;  Mid  where  his  pro- 
5  Bac.  304.    mise  &  original  not  collateral. 

Saik.  659.         §  3.  It  is  in  its  nature  an  action  of  debt,  and  will  lie  in 
i?*'  ,43»    many  cases  where  debt  lies,  and  in  many  cases  where  debt 
l  Bun*.  973.  ^^  not  5  ^ts  against  a  corporation  on  implied  promises,  &c. 
But  a  note  *  7  C ranch,  299. 
not  nejrotia-      §  4.  jn  this  action  it  is  not  necessary  to  prove  the  precise 

which  there  sum  ^a^ '  ^ut  a  P8^1  declared  for  may  be  recovered, 

is  no  admis-  §  $•  So  one  may  bring  indebitatus  assumpsit  for  a  debt,  and 

sion  of  value  give  the  note  of  hand,  containing  it,  in  evidence;  but  this 

not^vM' "  ru^e  must  ^  con^ne^  to  the  case,  where  the  plaintiff  has  a 

on  a  money  r'ght  to  sue  for  the  consideration,  and  then  the  note  or  bill 

count,  10  may  be  evidence  it  was  received  by  the  defendant,  and  of 

Johns.  R.  the  debt  5  but  this  cannot  be  the  case  when  the  plaintiff  can 

8  Mod.  12.  have  no  right  of  action,  but  on  the  note  or  bill. 
Mod.  69, 70,      §  6.  Indebitatus  assumpsit  will  not  lie,  where  the  debt  is  due 

81, 268,  by  specialty,  or  for  money  won  at  play,  though  it  will  against 

Walker. *"  *"»  wh°  holds  the  Stakes. 

8  Mod.  373,  §  7.  Debt,  it  is  said,  will  not  lie  on  &  promissory  note,  but 

Welsh  v.  indebitatus  assumpsit  will,  as  the  plaintiff  may  declare  gene- 

Craigf.  rally,  and  give  the  note  in  evidence,  but  the  distinction 

1  Mod  146  ah°ve  statea  must  be  regarded. 

147  Asher '  §  **•  Indebitatus  assumpsit  lies  where  the  defendant  had  a 

v.  WaiUs.  former  wife  living,  and  married  the  plaintiff,  and  received 
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the  rents  of  her  lands  ia  Jamaica,  generally  by  her  con-  Ch.  36* 
sent,  till  she  went  to  England,  not  knowing  he  had  another  Art.  1. 
wife  alive,  v-^v'-^/ 

§  9«  So   indebitatus  assumpsit  lies  on  a  foreign  judgment)  ^?US-  h  7> 
recovered  in  Jamaica,  for  this  is  not  matter  of  record,  and  ^j£"  Vm 
is  primd  fade  evidence  of  a  debt,  but  not  conclusive.    See 
Crawford  t>.  Whittal ;    Sinclair  v.  Frascr.     Form   of  the 
declaration  on  a  foreign  Judgment  in  Jamaica — but  in  indebi- 
tatus assumpsit,  the  plea  nul  tiel  record  is  improper. 

§  10.  In  $  declaration  on  a  foreign  judgment,  as  one  in  Doug.  l, 7, 

Jamaica,  the  plaintiff  states  that  ne  on at  -i —  to  wit,  at  ^jJJ^  J 

Westminster,  &c»  in  a  certain  court  of by  the  conside-  j>,  m\0 

ration  of  the  justices  thereof,  recovered  against  the  defen- 
dant L.  debt  or  damages,  and  costs  taxed  at  L. — adjudged 
to  the  plaintiff  by  the  assent  of  said  court,  whereof  the  de- 
fendant is  convicted,  as  by  the  record  and  proceedings 
thereof  in  the  same  court  remaining,  appears,  which  judg- 
ment remains  in  full  force  unreversed  and  unsatisfied,  that 
is  to  say  at  said  Westminster,  and  the  plaintiff  has  never  had 
execution  of  said  judgment ;  avers  the  value,  and  says  an 
action  has  accrued,  &c. 

§  11.  In  this  case  several  pleas  were  pleaded,  and  issues, 
as  nil  debet,  and  nul  tiel  record ;  issue  on  nil  debet,  and  verdict  for 
the  plaintiffs.  To  the  plea  nul  tiel  record,  plaintiff  replied, 
is  such  a  record,  and  this  he  is  ready  to  verify  by  said  re- 
cord, day  given,  &c.  Defendant  urged  that  an  action  of 
debt,  as  this  was,  did  not  lie,  and  that  the  consideration  of  the 
judgment  ought  to  be  stated  in  the  plaintiff's  declaration. 

§  1 2.  But  the  court  held  debt  lay,  and  the  plaintiff  need 
not  6hew  the  grounds  of  the  judgment,  and  surplusage  to 
conclude  prout  patet  per  recoraum ;  and  that  the  defendant 
could  not  plead  nul  tiel  record;   that  indebitatus  assumpsit 
would  have  lain ;  that  the  judgment  was  only  primd  facie 
evidence  of  the  debt,  30  not  a  specialty,  "  but  the  debt  only 
a  simple  contract  debt,  for  assumpsit  will  not  lie  on  a  spe- 
cialty."   "  Foreign  judgments  are  grounds  of  action  every  Cited  Sin- 
where,  but  they  are  examinable."    "  Debt  may  be  brought  jjjj"' 
for  a  sum  capable  of  being  ascertained,  though  not  ascer-         r' p* 
tained  at  the  tune  of  the  action  brought."    "  It  is  not  neces- 
sary that  the  plaintiff  in  debt,  should  recover  the  exact  sum  Ct  d  c 
demanded;"  and  in  indebitatus  assumpsit  on  a  foreign  judg-  f0rdv#  Whiu 
ment,  the  judgment  is  shewn  as  a  consideration.      And  tall,  in  a 
Ashhurst  and  Buller,  Justices,  held  that  where  indebitatus  Judgment  at 
assumpsit  lies,  debt  lies,  and  indebitatus,  &c.  lies  on  a  foreign  ropee"andr 
judgment;   such  a  judgment  is  tried  by  the  jury.    The  inteieat. 
judgment  is  a  sufficient  consideration  to  support  the  implied 
promise,  and  this  primd  facie  need  not  be  proved,  though 
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1  Esp.  215, 
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4  T.  R.  493. 
12  Mod.  324, 
Hussey  v. 
Fiddall. 


6  Mod.  129, 
Smith  v. 
Airy  ;  same, 
3Salk.  14. 


Herbert  r. 
Barttow. 


Brooke  v. 
White,  1 
New  Re- 
ports, 329. 


not  being  conclusive  may  be  controverted.  And  in  Sinclair  v. 
Fraser,  an  action  on  a  judgment  in  Jamaica,  the  House  of 
Lords  held  and  ordered  that,  "  it  is  declared  that  the  judg- 
ment of  the  Supreme  Court  of  Jamaica  ought  to  be  received 
as  evidence,  primd  facie  of  the  debt,  and  tnat  it  lies  on  the 
defendant  to  impeach  the  justice  thereof,  or  to  show  the 
same  to  have  been  irregularly  or  unduly  obtained ;"  same 
as  to  a  judgment  in  a  foreign  nation. 

§  13.  If  the  assignee  of  a  bankrupt  sell  goods  after  a  bank- 
ruptcy committed,  he  may  have  indebitatus  assumpsit,  or 
trover,  but  not  both.  The  property  is  in  the  creditor  by 
the  bankruptcy,  and  the  assignee  has  the  same  remedy  the 
bankrupt  would  have  had :  and  Buller,  J.  said,  though  debt 
will  lie  on  a  foreign  judgment,  the  defendant  may  go  into 
the  consideration  of  it. 

§  14.  Per  Holt,  C.  J.  if  either  party  win  at  play,  there  is 
no  debt  arising  therefrom,  "  for  nothing  but  a  meritorious  va- 
luable consideration  can  raise  a  debt."  This  action  was  indebi- 
tatus assumpsit,  and  held  not  to  lie  for  the  winner  against  the 
loser.  This  action  does  not  lie  for  the  price  of  lands,  but  a 
special  action  must  be  brought,  stating  the  circumstances  of 
the  contract ; — was  an  action  against  an  administrator,  who 
pleaded  (among  other  pleas)  the  intestate  did  not  promise 
within  Jive  years,  &c.  The  law  in  such  case  in  Virginia. 
1  Hen.  &  Mun.  377,  381,  Haskins  v.  Wright,  administrator. 

§  15.  The  ancient  notion  was,  that  only  the  Very  sum  de- 
clared for  in  the  action  of  indebitatus  assumpsit,  could  be 
recovered ;  while  this  opinion  continued  it  was  usual,  and 
deemed  necessary,  to  add  a  count  in  quantum  meruit  or 
quantum  valebant  in  the  same  declaration,  whereon  the  plain- 
tiff might  recover,  if  he  failed  to  prove  the  precise  sum  laid 
in  his  count  of  indebitatus  assumpsit ;  but  since  this  opinion 
is  no  longer  law,  and  the  plaintiff  may  declare  for  one  sum 
in  this  action  of  indebitatus  assumpsit,  and  prove  and  recover 
a  less  sum,  this  count,  in  quantum  valebant,  <frc.  is  become 
much  less  necessary  than  it  was  formerly,  and  may  now  in 
most  cases  be  dispensed  with,  where  the  indebitatus  assump- 
sit is  a  proper  count  in  the  same  declaration.'  When  discharg- 
ed by  a  note.    C.  20.  a.  19,  20. 

§  16.  Indebitatus  assumpsit  as  an  implied  promise  raised  by 
law  is  excluded  by  an  express  one.  See  many  cases,  ch.  9. 
a.  22,  also  ch.  51  Felton  v.  Dickinson,  Mussen  v.  Price,  and 
Poulter  v.  Killingworth.  Contract  to  pay  and  deliver  is  to 
transfer  the  property.    2  Lord  Raym.  895,  Salk.  25. 

§  17.  Indebitatus  assumpsit  for  goods  sold  and  delivered  on 
the  implied  promise.  The  plaintiff  sold  the  goods  to  the  de- 
fendant on  two  months'  credit,  to  be  paid  for  by  a  bill  at 
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twelve  months;  after  fourteen  elapsed  the  plaintiff  sued,  and  Ch.  36. 
recovered  in  this  action.  Defendant  objected  that  the  plain-  Art.  1. 
tiff  ought  to  have  sued  on  the  special  contract,  and  "  that  the  v^-n/-^^ 
mere  circumstance  of  the  period  of  credit  having  expired, 
could  not  convert  a  special  contract  into  a  general  sale  of 
goods ;"  and  so  the  action  should  have  been  for  not  giving 
the  bill.  The  court  said  during  the  period  of  credit  intro- 
duced for  the  vendee's  benefit,  the  vendor  must  sue  on  the 
special  contract.  "  If  the  bill  be  not  given,'  he  may  bring  an 
action  on  the  special  contract."  When  the  whole  time  of 
credit  is  expired  the  money  is  due,  and  the  vendor  may 
have  a  general  action.  It  will  be  observed  no  reasons  were 
given  for  this  decision,  and  that  there  was  nothing  special  in 
this  contract,  but  in  the  mode  of  payment  in  the  bill,  and 
when  the  defendant  failed  so  to  pay,  he  lost  his  advantage, 
and  the  price  became  due  in  money  ;  as  to  both  parties  the 
special  contract  was  at  an  end  as  to  any  special  matter  in  it. 

§  1 8.  In  this  case  there  was  a  just  distinction ;  the  plaintiff  de-  Bui.  N.  P. 
clared  on  a  special  agreement,  also,  on  a  quantum  meruit,  and  13®'  ^^er 
proved  a  special   agreement,  but  different  from  that  laid.  *'    umm,# 
Held,  he  could  not  recover  on  either  count ;  not  on  the  first, 
because  of  the  variance ;  nor  on  the  second,  because  there 
was  a  special  agreement.     Here  a  special  agreement  being 
proved  to  have  been  made  excluded  the  implied  one. 

§  1 9.  But  it  was  said  in  this  case,  if  the  plaintiff  prove  a  sper  Kirk's  case. 
cial  agreement,  and  the  work  done,  but  not  pursuant  to  such  agree-  JjJ-  N" P" 
ment,  he  shall  recover  on  the  quantum  meruit,  in  its  nature  an 
mpltcd  promise ;  for  if  not  on  this,  he  cannot  recover  at  all. 
This  authority  need  not  be  questioned,  for  when  a  man  makes 
a  special  contract  to  do  certain  work,  as  to  build  me  a  house, 
ana  does  other  work  as  build  a  barn,  there  is,  as  to  the  work 
he  does  do,  no  special  contract  ever  made,  so  strictly  none  in 
the  case  ;  and  the  law  may  allow  him  to  recover  or  not,  on 
the  implied  contract  for  building  the  barn,  and  ought  to  do  so, 
if  I  see  him  do  it  and  do  not  forbid  him ;  for  in  such  case  no 
express  or  special  contract  is  excluded,  as  none  ever  existed 
quoad  the  work  on  the  barn.  /  accept  the  barn,  for  if  I  do  not, 
but  reject  it,  clearly  he  cannot  recover  at  all  for  the  barn. 

§  20.  And  Buller  says,  perhaps  the  plaintiff  ought  to  have  Bui.  N.  P. 
been  suffered  to  recover  in  Weaver  v.  Burrows,  if  there  had  13Sl5jrdo* 
been  a  count  on  an  indebitatus  assumpsit.    For  though  it  lies  not  *" Martm* 
on  a  special  contract  till  the  terms  of  it  are  performed ;  yet  when 
that  is  done,  it  raises  a  duty,  for  which  a  general  indebitatus  as* 
sumpsit  will  lie.    He  adds,  "  and  this  point  now  seems  to  be  so 
settled,  for  in  an  action,  when  the  plaintiff  declared  on  a  special 
agreement,  and  also  on  a  general  indebitatus  assumpsit,  the 
plaintiff  failed  to  prove  the  special  count,  and  he  was  allowed 
to  prove  his  general  count.  Tnere  is  a  degree  of  obscurity  in  all 
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Ch.  37.  this.  What  is  meant  by  the  terms  of  a  special  contract  being 
Art.  1  •  performed,  as  necessary  to  authorize  an  action  on  an  indebitatus 
assumpsit  ?  What  is  meant  by  raising  a  duty,  or  the  laws  rais- 
ing a  duty  to  pay  the  plaintiff,  when  he  is  entitled  to  a  special 
reward  by  a  special  contract,  and  when  Buller  adds,  the  point 
seems  now.  to  be  settled  &c.  ?  It  does  not  appear  in  the  case 
he  puts,  that  any  special  contract  was  proved  ever  to  have  ex- 
isted, and  if  not,  his  recovery  on  his  indebitatus  assumpsit^  a 
reasonable  sum,  (as  may  be  on  that  count)  was  correct. 


CHAPTER  XXXVII. 


ASSUMPSIT.    INN-KEEPERS. 


11  Mod.  554,  Art.  1.  What  is  an  inn-keener,  #c.  §  1.  The  4th  and 
256,  Parker  5^  0f  \y#  amj  j|#?  provided,  tnat  constables  should  quarter 
v*  mt*  soldiers  on  inn-keepers,  and  such  as  kept  alehouses,  victualling 
houses,  livery-stables,  or  sold  brandy,  metheglin,  or  cider  bv 
retail.  In  an  action  against  a  constable  for  quartering  a  sol- 
dier and  his  horse  on  the  plaintiff,  the  jury  found  there  were 
wholesome  wells  at  Epsom,  and  the  plaintiff,  during  the  season 
for  drinking  these  waters,  indefinitely  let  lodgings  to  such  as 
went  there  to  drink  the  waters,  for  the  air  or  for  their  plea- 
sure, and  did  dress  victuals  for  them,  and  sell  them  ale  and 
beer,  and  entertained  their  horses  at  eight  pence  a  day,  but 
sold  no  victuals  or  drink,  &c.  to  any  but  the  lodgers ;  and  that 
the  plaintiff  had  no  license  from  any  of  the  justices  of  the 
peace  to  sell  ale. 

§  2.  The  court  resolved,  that  the  plaintiff's  house  was  not  a 
house  within  the  description  of  the  act ;  for  1.  it  was  no  inn, 
far  the  verdict  finds  he  let  lodgings  only,  which  shew  he  is  not 
compellable  to  let  lodgings  to  any  body,  and  that  none  could 
come  there  without  His  previous  contract ;  that  he  was  not 
bound  to  sell  at  reasonable  rates,  or  to  protect  his  guests. 
Otherwise  as  it  with  an  inn-keever  in  all  these  respects ;  tnat  he 
was  not  an  alehouse-keeper,  «x.  And  Holt  C.  J.  said,  that  if 
one  come  to  an  inn  and  make  a  previous  contract  for  lodging 
for  a  set  time,  and  does  not  eat  or  drink  there,  he  is  no  guest 
but  a  lodger,  and  as  such  is  not  under  the  inn-keeper's  protec- 
tion, but  if  be  eats  and  drinks  there,  it  is  otherwise ;  or  if 
he  pays  for  his  diet  there,  though  he  does  not  take  it  there ; 
and  that  a  sign  is  not  essential  to  an  inn,  but  is  an  evidence 
of  it. 
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§  3.  Ctmeral  principles.  The  case  of  an  inn-keeper  is  not.  Cb.  37. 
governed  by  the  principles  of  bailmmt,  but  by  the  principles    Art*  1. 
of  policy,  which  govern  in  the  case  of  a  carrier ;  if  he  really  v^*v^/ 
have  no  room,  he  may  refuse  to  receive  a  traveller;  then  if  he  Dyer  168. 
will  enter,  and  place  his  baggage  in  a  chamber  without  the  **£?**  ***» 
consent  of  the  inn-keeper,  he  is  not  liable,  if  stolen  without  his 
feult. 

§  4.  The  inn-keeper,  like  the  bailee,  is  liable  in  all  cases  w**  **. 
far  his  gross  or  ordinary  neglect.    If  he,  at  the  request  of  his  Moore  158. 
guest,  put  his  horse  to  pasture,  and  he  is  lost  by  the  neglect  of 
Ac  mnJueper,  he  is  liable ;  but  not,  if  lost  without  his  neglect. 

§  5.  But  the  inn-keeper  is  farther  liable ;  he  is  bound  to 
restitution,  if  the  baggage  of  his  guest,  committed  to  the  care 
of  himself  or  servants,  is  stolen  by  any  person.   And  if  the 
km-keeper  have  room,  he  cannot  excuse  himself  by  refusing 
to  take  care  of  his  guest's  goods,  "  because  there  are  suspect-  Mod.  78. 
ed  persons  in  the  bouse,  for  whose  conduct  he  cannot  be  an-  10  H.  7,  f6. 
swerable."    He  Aust  bv  law  have  honeBty  and  security  in  *  Sf^J^' 
his  inn ;  he  must  have  honest  servants  and  inmates,  for  the  439/  ^m' 

S folic  tni6t  to  him,  and  he  must  answer  if  they  rob  his  guests, 
e  has  many  opportunities  to  associate  witn  bad  men,  and 
in  a  manner  not  easily  discovered.  The  Roman  law  allow- 
ed no  excuse  for  the  loss  of  the  traveller's  goods,  except 
imnmmfitiaU)  or  inevitable  accident ;  but  the  inn-keeper  may 
excuse  himself  by  proving  they  were  lost  by  irresistible 
face. 

§8.  Since  the  year  1645,  inns  or  taverns  have  not  been  Man.  Co.  X. 
allowed  to  be  kept  here  without  a  legal  license  and  proper  1645»  **• 
regulations. 

§  7.  October,  1646,  a  law  was  passed  in  order  to  prevent 
drunkenness  by  taking  away  the  cause ;  by  which  it  was 
enacted,  that  no  merchant  or  other  person  should  sell  any 
nine  under  a  quarter  cask,  but  only  such  taverns  as  were 
licensed  by  the  court  to  retail  wines,  or  any  one  the  court 
might  license  to  sell  by  the  gallon,  on  penalty  of  JGlO;  nor 
could  any  taverner  be  licensed  but  on  his  paying  a  yearly 
sum,  &c. ;  and  by  this  act  any  constable  might  enter  and 
search  taverns  for  any  disorders  therein,  and  cause  the  inn- 
keepers, as  well  as  those  who  were  disorderly  in  the  inns, 
to  conduct  according  to  law ;  "  also,  to  search  any  house  sus- 
pected to  sell  wines  contrary  to  this  law."  And  this  act  also 
Erovided,  that  no  person  having  a  license  to  keep  a  common 
ouse  of  entertainment,  should  suffer  any  person,  at'  unrea- 
sonable times,  to  drink  or  tipple  in  their  houses,  on  a  certain 
penalty ;  and  unreasonable  time  was  declared  to  be  after  9 
o'clock,  &c,  with  an  exception  as  to  land  travellers  and  sea- 
faring men  coming  on  shore  or  from  a  journey,  they  might 
be  entertained  at  any  hour ;   so  when  going  to  sea,  or  on  a 
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Ch.  37.    journey,  &c.    By  subsequent  colony  laws,  many  other  regu- 

Art.  2.      lations  were  made  concerning  taverns  and  licensed  houses, 

\^rw^^  and  even  as  to  drinking,  &c.  in  private  houses ;  but  a  few  of 

which  have  been  continued. 
6  T.  R.  273,      Art.  2.  Who  is  guest.   §  1 .  This  was  an  action  for  the  value 
Bennett  v.     of  goods  stolen  out  from  an  inn.     The  plaintiff's  servant  car- 
Vjl°6  99      r       ^e  6°°^s  t0  mar^et  at  Manchester,  and  not  being  able 
Bird  v.  Bird.  to  depose  of  them,  went  with  them  to  the  defendant's  inn, 
and  asked  his  wife  if  he  could  leave  his  goods  there  till  the 
week  following,  (meaning  the  next  market-day ;)  she  said  she 
could  not  tell,  tor  they  were  very  full  of  parcels.    The  plain- 
tiff's servant  then  set  down  in  the  inn,  had  some  liquor,  and  put 
the  goods  on  the  floor  immediately  behind  him ;  when  he 
got  up,  after  setting  there  a  little  while,  the  goods  were  mis- 
sine.  Judgment  for  the  plaintiff;  for  the  servant  was  a  guest, 
ana  therefore  his  goods  were  to  be  protected,  and  he  was  not 
guilty  of  any  neglect  himself.   And  Buller,  J.  said,  if  the  inn- 
Keeper's  house  befall,  it  is  a  good  excuse;  if  not,  his  refusal 
to  receive  the  guest  makes  the  inn-keeper  liable  to  an  action 
for  the  refusal.    That  "  the  goods  need  not  be  in  the  special 
keeping  of  the  inn-keeper,  in  order  to  make  him  liable ;  if 
they  be  in  the  inn  it  is  sufficient  to  charge  him,"  even  if  not 
acquainted  with  them.   But  Justice  Buller  added,  that  if  the 
defendant's  wife  had  accepted  the  charge  of  the  goods  on  the 
8e©  l  Com.    special  reauest  made  to  her,  she  would  have  been  a  special 
D.  286,  sev-  bailee,  ana  not  liable,  not  having  been  guilty  of  any  actual 

eral  cases.  r7  ,     .  .»         '  °  tL  r 

SeeilH.  negligence;  but  the  case,  as  it  was,  was  the  common  case  of 

IV.46.  goods  stolen  from  an  inn.     See  Dyer  158 ;  White's  case 

Cpo.  J.  224.  42,  E.  Hi.  11,  22,  H.  vi.  38. 

Salk.  388,  §  2.  It  has  been  decided,  that  if  a  person  carry  a  horse  to 

York  v.  an  jnn?  ancj  there  leave  him,  the  inn-keeper  is  liable  to  make 

5  Bac.  269.  &°°&  any  loss ;  and  the  traveller  is  a  guest  who  so  leaves  his 

Cpo.  J.  188,  norse  in  the  inn,  though  he  lodge  not  there  himself.    But 

189.  otherwise,  if  one  leave  a  trunk  or  other  dead  thing  two  or 

»Esp*345  ^ree  days,  by  which  the  inn-keeper  has  no  profit;  but  for 

Cro  EL  622.  keeping  the  horse  there  is  a  profit,  and  therefore  it  is  reasona- 
ble the  inn-keeper  should  be  liable ;  no  excuse,  the  inn-keeper 
is  sick.   Not  liable  for  a  personal  injury  done  to  the  guest. 

1  Com.  D.  §  3.  If  one  continue  a  week  or  more  in  term  time,  he  is  a 

I^Cro  lftd  fP1^!  or  ^  ^e  Soes  out  t0  return  at  nieht,  or  if  he  be  absent 
GeUy  v.  *  some  days,  leaving  his  horse  then  in  feeding,  in  which  there 
Clark.  is  gain ;  but  not,  if  he  hire  a  chamber  for  a  term,  for  then 

Latch 88,      he  jg  lessee;   nor  is  he  a  guest,  if   he  be  absent  two  or 

three  days,  and  leave  only  goods  there,  on  which  there  is  no 

profit. 

2  Dyer  158,  §  4.  This  was  an  action  against  an  inn-keeper  for  the  loss  of 
Whiter  the  plaintiff's  goods.  Plea  not  lost  by  his  neglect.  Held,  the 
CMe*  evidence  maintains  the  plea,  if  proved  the  defendant  said  his 


INN-KEEPERS.  48 

house  was  full,  and  the  plaintiff  said  he  would  shift  for  himself    Ch.  37. 
among  the  other  guests.  Not  liable,  if  he  enables  the  travel-    Art.  4. 
ler  to  keep  his  own  goods  under  lock  and  key  and  he  omits  it.  v^fvv 
Moore  158,  877. 

Art.  3.  When  the  inn-keeper  is  bound  to  receive,  fyc.  Bui.  N.  P. 

§  1.  If  the  inn-keeper's  house  be  full,  he  is  not  bound  tore-  JJ^  y^% 
ceive  travellers ;  then  if  the  person  sav  he  will  shift  for  him-  2  Dyer  1&8. 
self,  and  then  is  robbed,  the  host  shall  not  be  charged ;  but  White's  ca. 
if  his  house,  in  fact,  be  not  full,  then  he  is  liable  for  the 
goods ;  and  if  he  refuse  admittance,  an  action  lies  for  this 
refusa}. 

$  2.  So  the  inn-keeper  is  bound  to  receive  a  traveller's  5  Baa  269. 
horse  if  his  stable?  be  got  gill ;  but  some  have  doubted,  if  he 
do  not  lodge  there  himself. 

§3.  If  an  inn-keeper  or  other  victualler  hang  out  a  sign,  3  Bi.Com. 
and  open  his  house  for  travellers,  there  is  an  implied  engage-  l64< 
meat  to  entertain  all  persons  travelling  that  way ;  and  if  ne 
refuse  to  admit  one  without  good  reasons,  this  action  lies,  and 
he  cannot  excuse  himself  by  saying  he  is  acting  against  law 
or  without  license. 

Art.  4.  Where  he  is  liable  for  goods  lost,  &c.  Is,  though  an 
infant  and  insane.  1  Com.  t/«  886 ;  Cro.  El.  629,  Cross  v. 
Andrews. 

In  this  case  it  was  resolved  by  the  whole  court  this  term,  8  Co.  03, 
26th  of  Elizabeth.  67>  Bale7> 

1.  If  a  man  come  to  a  common  inn,  and  deliver  his  horse  cited  1 

to  the  hostler,  and  require  him  to  put  him  to  pasture,  and  this  Com.©,  tar 
is  done  accordingly,  and  the  horse  is  stolen,  the  inn-holder  is  3  Bac*  *?** 
not  liable ;  meaning,  no  doubt,  if  he  uses  due  care,  keeps  up 
his  fences,  &c.  * 

2.  The  £uest  must  be  a  traveller;  "  therefore,  if  a  neigh- 
bour, who  is  no  traveller,  as  a  friend,  at  the  request  of  the 
inn-holder  lodges  there,  and  his  goods  be  stolen,  &c,  he 
shall  not  have  an  action. 

3.  The  innholder  shall  answer  only  for  such  things  as  are 
infra  hospitium ;  so  not  for  said  horse,  for  at  the  owners'  neg- 
lect he  was  without  the  inn. 

4.  If  the  inn-holder,  of  his  own  head,  put  the  horse  to  pas* 
lure,  he  is  liable  if  stolen. 

5.  The  inn-holder  is  accountable  for  his  servant,  and  is 
bound  to  keep  the  guest's  goods  in  his  inn  safely,  and  with- 
out any  stealing  or  purloining ;  and  it  is  no  excuse  for  him  to 
say,  tn$t  he  delivered  the  guest  the  key  of  the  chamber  in 
which  he  is  lodged,  and  that  he  left  the  chamber  door  open ; 
and  the  inn  includes  the  chambers  and  stables.  [But  Moore 
158,]  and  see  n.  9. 

6.  The  inn-holder  is  liable,  though  the  guest  do  not  de- 
vol.  11.  7 
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Ch.  37*     liver  his  goods  to  him  to  keep,  nor  acquaint  him  with  them, 

Art.  5.      if  they  be  stolen  by  persons  known  or  unknown.   See  Post. 

v^ss-^s       But  7.  u  If  the  guest's  Servant,  or  he  who  comes  with  him, 

or  he  who  desires  to  be  lodged  with  him,"  steal  the  goods, 

the  inn-keeper  is  not  liable ;  for  the  guest  is  in  fault  in  having 

such  a  servant  or  companion. 

8.  But  if  the  inn-keeper  appoint  one  to  lodge  with  him,  he 
shall  answer  for  him. 

9.  If  the  inn-keeper  require  his  guest  to  allow  him  to  put., 
the  goods  in  such  a  place  under  lock  and  key,  and  say,  then 
he  will  be  answerable  for  them,  otherwise  not,  and  the 
guest  let  them  lie  in  an  outer  court,  where  they  are  stolen 
away,  the  inn-keeper  is  not  liable ;  for  the  fault  is  in  the  guest ; 
nor  ior  guest's  goods  lost  by  his  negligence  out  of  a  private  room 
in  the  inn  he  chooses  for  the  purpose  of  exhibiting  to  his  cus- 
tomers his  goods  for  sale,  having  the  use  of  the  room  and  in- 
formed by  the  inn-keeper  there  was  a  key,  and  he  might  lock 
the  door,  which  he  neglected  to  do.   4  Maule  &  S.  306. 

10.  Goods  of  the  guest  include  charters,  deeds,  and 
evidences  of  property  ;  and  if  brought  in  a  box  or  bag,  &c. 
and  are  taken  away  by  the  default  of  the  inn-keeper,  he  is 
liable ;  and  the  writ  is  for  goods  and  chattels  generally,  and 
the  declaration  is  special. 
3  BI.  Com.  §  2*  The  security  extends  only  to  the  goods  of  the  guest, 
164.  therefore  if  he  be  beaten  in  the  inn,  the  inn-keeper  is  not 

liable. 

5  Bac.  Abr.       §  3,  if  the  horse  eat  more  than  he  is  worth,  an  action 

3  Dyer  266    '*es  a^a^nst  ^e  owner  5  and  the  inn-keeper  is  not  liable  for 

Saunders  0.'   detaining  the  horse  of  his  guest  till  the  keeping  is  tendered  or 

Spencer.        paid;    so  if  my  horse  be  put  there  by  one  who  stole  him. 

And  if  the  host  require  his  guest  to  lock  up  his  goods  in  such 

a  chamber,  or  he  will  not  warrant  their  safety,  and  the  guest 

suffer  them  to  be  open  in  an  outer  court,  the  host  is  not  lia- 

3  Bac.  183.    ble  if  they  be  stolen  ;  but  the  host  is  not  liable  if  the  guest 

refuse  to  inform  him  truly  as  to  his  goods,  nor  if  he  makes  no 

profit.   Dig.  4,  9,  32,  and  Cro.  Jam.  188. 

1  Com.  D.  Art.  5.  The  inn-keeper's  lien*  §  1.  An  inn-keeper  may  detain 

**^"  556       a  horse  till  paid  his  keeping,  but  he  cannot  sell  him ;  but  if  the 

Jones  v. '       horse  be  once  out  of  the  inn-keeper's  possession,  he  cannot 

Peake.  See   detain  him  for  what  was  due  before,  on  his  coming  in  again. 

I*f  ^*a!u     ^n(*  ^  l^e  horse  has  been  brought  to  the  inn  by  a  stranger, 

Robinson  v.    wfoh°ut  the  owner's  knowledge,  and  afterwards  claimed  by 

Walter.         him;  yet  the  inn-keeper  may  detain  him  till  paid.   So  he  may 

Stra.  cites      detain  the  person  of  his  guest  till  he  pays.    See  Post.    May 

*  Rol.  Abr.    seji  by  the  custom  0f  London.    1  Com.  D.  288  ;  Cites  Stra. 

1  Vin.  71.       556. 
Mod.  876. 
YelT.  67. 
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§  3.  This  author  cites  the  following  from  Yelv.  27,  and    Ch.  37. 
Selwyn's  N.  P.  1303  :   "  If  a  man  brings  his  horse  to  an  inn    Art.  6. 
and  leaves  him  there,  without  any  special  agreement  as  to  v^*v~^»/ 
what  he  is  to  pay,  the  inn-keeper  is  not  bound  to  deliver  the  Chip.  Em. 
horse  until  the  owner  has  defrayed  the  charge  for  the  horse;  °* /Jm*^* 
but  he  may  justify  the  detaining  of  the  horse  for  his  food  and  g^  33.* 
keeping ;  and  after  the  horse  has  eat  as  much  as  he  is  worth,  Is  such  a 
the  inn-keeper,  upon  a  reasonable  appraisement,  may  sell  him,  cnjtom  to 
and  it  is  a  good  sale  in  law.    But  if  there  be  a  special  agree-  don  andgx. 
ment,  that  the  owner  of  the  horse  shall  pay  a  certain  sum  eter. 
for  the  keeping,  in  that  case,  although  the  horse  eat  out  *  ^^  ^^ 
double  his  price,  the  inn-keeper  cannot  sell  him."  Townsend. 

Art.  6.  Pleadings  by  inn-keepers,  &c.     §  1.  When  actions  Quotes  3 
are  brought  against  inn-keepers,  there  are  several  ways  of  Bal.tr.  271. 
declaring.     This  action  is  founded  on  the  law  and  custom  Declare- 
of  the  land,  by  which  inn-keepers  are  bound  to  keep  the  U0ll8>  *m' 
goods  and  chattels  of  travellers  lodging  in  their  inns,  with-  j^*  en  * 
out  loss  for  want  of  due  care,  whenever  the  goods  are  within 
their  inns.  The  ground  of  the  action,  an  undertaking,  implied 
in  law  so  to  do ;  while  an  inn-keeper  keeps  a  public  inn,  his 
guests  may  fairly  understand  he  tacitly  engages  to  keep  and 
restore  to  them  their  goods  they  bring  withm  his  inn,  with 
all  due  diligence,  and  if  he  do  not,  the  law  considers  him 
guilty  of  negligence.    Like  a  master  of  a  vessel  he  undertakes 
to  do  his  duty,  and  if  he  do  not  do  it,  he  is  charged  with 
negligence  in  the  action  against  him,  and,  usually,  his  plea  is 
not  guilty.     Yet  the  real  ground  of  the  action  is  an  implied 
contract;  for  there  can  be  no  ground  of  action  if  there  be 
no  contract  or  undertaking  in  the  case.    This  law  and  cus- 
tom then  may  be  properly  considered  here,  or  it  may,  also, 
be  considered  under  the   head  of  case  for  negligence,  and 
whenever  the  inn-keeper,  by  any  degree  of  negligence,  suf- 
fers the  horse  or  goods  of  his  guest  to  be  lost,  stolen,  or  da- 
maged, he  may  have  his  action  against  him  on  the  several 
grounds  before  stated,  and  the  inn-keeper  has  assumpsit 
against  his  guest  for  his  meats,  &c.     Besides  the  general  is- 
sue there  are  many  special  pleas  to  be  pleaded  by  the  inn- 
keeper, according  to  the  nature  of  his  case.    One  very  3  Int.  Cl. 
common  plea  is,  tnat  the  guest  requested  his  horse  to  be  put  41* 
to  pasture,  whence  he  is  lost.    To  this  plea  it  is  not  safe  for 
the  plaintiff  to  demur,  but  his  replication  generally  is,  that  he 
was  lost,  or  taken  out  of  the  defendant's  inn,  and  in  the  re- 
joinder the  issue  is  offered  on  the  point  of  the  plea,  the  put- 
ting to  pasture  at  the  request  of  tne  plaintiff.     So  the  inn- 
keeper may  plead  that  the  plaintiff  came  not  as  a  guest,  but 
was  received  as  a  friend ;  and  that  the  defendant  did  not  3  Im.  Cl. 
keep  a  common  inn ;  to  which  the  plaintiff's  reply  is  that  4l'- 
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Ch.  S7.    the  defendant  was  an  inn-keeper,  keeping  a  common  inn,  Ate. 

Art.  6.  and  issue.  Also,  the  inn-keeper  may  plead  that  the  goods 
v^*v-^^  were  not  taken  away,  or  that  they  were  delivered  to  the 
3  In*.  Cl.  plaintiff's  servant,  and  not  carried  away  by  the  default  of 
4*2'  the  inn-keeper  and  his  servants;  and  the  inn-keeper  may 

r\  plead  a  detention  of  his  guest's  horse,  for  his  keeping,  &c. 
37™  So  the  inn-keeper  may  plead  and  justify,  if  sued,  the  deten- 

39  H.  6,  18.  tion  of  his  guest's  person,  till  he  pays  for  his  meat,  &c,  for 
— 5H.7, 15.  without  this  remedy  he  might  never  find  him,  and  the  law 
m^JaSk  W*N  not  tolerate  so  disobliging  conduct  in  the  host  as  re- 
388!  '  Quiring  payment  beforehand,  nor  will  the  law  consider  that 
tne  inn-keeper  is  to  sue  for  the  price  of  every  meal  of  vic- 
1  Rol.  R.  tuals,  &c.  and  in  declaring  against  an  inn-keeper  in  an  ac- 
346.— Palm,  tion,  it  is  not  necessary  to  state  by  what  authority  he  is  li- 

lee  ~ "DyCri  censed>  ^or  ky  presumption  of  law  the  guest  does  not  know ; 

but  it  must  be  stated  that  he  keeps  a  common  inn. 

Cro.  Jam.         §  2.  The  plaintiff  declared  on  the  common  custom  of  the 

**4«--*ee:    realm,  "  that  in  common  inns,  the  inn-keepers  ought  to  keep 

Yclv.  162L—  l^e  g°0(fe  of  their  guest  safely,  and  all  other  goods  brought 

N07.79.        into  their  inns,  under  their  custody  without  substraction  5" 

that  the  plaintiff's  servant  A  was  lodged  at  the  defendant's 

house,  in  that  he  having  there  a  bag  with  60/.  the  plaintiff's 

money  therein,  certain  malefactors,  to  the  plaintiff  unknown, 

the  said  bag  of  money  in  the  said  inn  being,  in  default  of 

the  defendant  and  his  servants,  took  and  carried  it  away; 

plea  not  guilty,  arid  verdict  for  the  plaintiff.     Held,  1.  the 

action  was  well  brought  by  the  master ;  2.  that  this  custom 

was  well  laid,  though  "oft  other  goods  brought  into  their  inns" 

&c.  was  expressed. 

1  Stnu  f.  57.      §  3.  If  the  inn-keeper  once  part  with  a  horse,  he  cannot, 

Jones  t>.        on  his  coming  again,  detain  him  for  what  was  due  before. 

3  Johns.  R.        §  4#  ^he  plaintiff  sued  a  tavern-keeper  for  refusing  to  en- 

4*7, 438.  *    tertain  him ;  plea  not- guilty  by  the  defendant,  and  he  set  off 

Goodenow     the  plaintiff's  trespass  in  breaking  a  door  in  the  defendant's 

v.  Travis.      house;  verdict  for  the  defendant,  Biz  cents  damages  and  six 

cents  costs ;  judgment  of  the  justice  was  confirmed,  and  the 

court  said,  that  the  matter  alleged  by  way  of  set  off,  the 

trespass,  and  the  plaintiff's  bad  character,  were  meant  only 

as  a  reason,  or  justification,  for  not  entertaining  him,  and 

was  meant  to  support  the  plea  of  not  guilty,  and  the  verdict 

was  intended,  and  to  be  viewed  as  one,  generally,  for  the 

defendant. 
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CHAPTER  XXXVIH. 


A98UMPS1T.    INSIMUL  COMPUTASSET. 


Art.  1.  §  1.  This  action  of  insimul  computasset  lies  on  an     Ch.  38. 
account  stated.     In  this   the  plaintiff  claims  a  sura  due  to     J{ru  l, 
him  on  accounting  with  the  defendant.    Only  a  few  matters   v^*v-^^ 
peculiar  to  this  action  need  be  noticed  here.  See  fraud, 

§  2.  On  this  count  the  exact  sum  need  not  be  proved ;  ^€CU^j5' 
where  the  account  is  stated  with  the  executor,  the  debt  still  j^LiJJ? " 
remains  the  debt  of  the  testator  ;  for  it  does  not  raise  a  new  197!— Bui. 
cause  of  action,  but  only  ascertains  the  old  one ;  but  then  N.  P.  129*— 
the  declaration  ought  to  state  that  the  items  or  monies  were  ^kl^. 
due  from  the  testator,  so  as  to  show  the  debt  uas  his ;  Dougl.  kin*  Vm 
263;  1  H.  Bl.  102, 108:  and  the  time  and  place  of  account-  Plume,  6 
ing  must  be  stated.  Mod.  92,  W. 

O  Uawia   CAM* 

§  3.  An  account  stated  is  no  bat*  to  an  indebitatus  assumpsit,  j  j^  Raym# 
or  an  action  on  the  old  account,  or  ground,  but  if  the  ac-  533. 
count  be  stated,  and  then  paid,  or  a  bond  given  for  the  sum  l  W.  Bl.  65. 


found  due,  then  the  former  cause  of  action,  as  well  as  the  Av,  «  '  1 
'  »  aw.  9. — 1 

action  on  the  account  stated,  is  gone.  Burr.  9.— 

§  4.  Insimul  computasset  does  not  lie  against  an  infant ;  for  Imp- 197.— 
he  cannot  account  \  1  D.  &  E.  40,  42 ;  though  the  items  be  ^  ^^* 
for  necessaries.  l  J?"  r.  40. 

§  5.  This  was   an  action  of  indebitatus  assumpsit  for  50/.  9  Mod.  43, 
and   quantum  meruit.     The  defendant  confessed  both,  and  ^1  MHwwd 
pleaded  insimul  computasset,  and  a  balance  due  to  the  plain-  impl^tee!— 
tiff  of  30s.,  which  he  promised  to  pay,  and  in  consideration  2  T.  R.  483, 
thereof  the  plaintiff  promised  to  release  the  defendant  of  all  477,  but  see 
demands.    On  a  demurrer  to  this  plea,  judgment  was  given  J^JJjJ^  J' 
for  the  defendant ;  and  the  court  said,  u  there  are  two  de-  Barnes.-^ 
mands  in  the  declaration  to  which  the  defendant  pleads  an  Com.  D.218. 
account  stated ;  so  that  the  plaintiff  can  never  after  have  re-  T*  **?*• 
course  to  the  first  contract,  which  is  thereby  merged  in  the       • 
account."    The  defendant  accounted  with  one  of  several 
promisees,  and  a  balance  due  to  them.    Held,  all  must  sue. 

§  6.  This  was  insimul  computasset,  and  the  court  decided  4  Man.  R. 
that  a  note  not  negotiable,  given  for  the  sum  found  due  is  no  ^8,  Green- 
payment  or  bar,  to  the  action  of  insimul  computasset.  Curtis? 

§  7.  In  this  case  the  court  held  that  a  mistake  in  insimul 
computasset  may  be  rectified ;  the  action  was  for  money  had  Jf Mf-  s-  J- 
and  received.     The  plaintiff  owned  a  vessel,  and  delivered  Term   1790 
to  his  master,  the  defendant,  an  outward  cargo  to  a  certain  Enex'  Need- 
ham  v.  Holmei. 
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Ch.  38.  amount,  as  appeared  by  the  defendant's  account  of  sales,  &c. 
Art.  1.  this  he  credited,  and  charged  6,500  bushels  of  salt  return  car- 
s^-v^^^  go,  acknowledged  a  balance  due  to  the  plaintiff,  which  he  re- 
ceived and  receipted  for,  afterwards  suspecting  the  vessel 
would  not  hold  5,500  bushels  of  salt,  sued  the  defendant  to 
recover  the  rest  of  the  money  the  outward  cargo  sold  for, 
and  not  laid  out  in  salt,  and  recovered ;  and  the  court  held 
that  where  an  account  is  stated  and  settled,  and  a  receipt 
given,  or  one  in  full,  and  a  mistake  is  discovered,  this  action 
lies  to  recover  the  money,  or  for  the  article  not  fairly  settled. 

7  T.  R.  368.  §  8.  This  was  insimul  compulasset  with  the  plaintiff  as  ex- 
— l  Saik.  ecutor,  for  money  due  to  the  testator ;  and  held  that  it  may 
207,  Bollard  j^  j0ine(j  j0  a  count  on  a  promise  to  him ;  for  the  accounting 
— 2^aund.  w^h  ^e  executor  does  not  give  a  new  debt,  nor  is  the  duty 
117— Tol-  to  the  testator  thereby  altered.  6  Mod:  92,  93;  5  Com.  D. 
ler,  182.         $60;  1  H.  Bl.  102,  109;  Hoi.  66;  Cro.  El.  43. 

5  East,  150,  §  9.  But  in  this  case  it  is  stated  that  a  count  on  an  account 
Henshali  v.  stated  with  the  plaintiff's  executors,  and  not  saying  as  executors, 
Roberts,  &     cannot  be  joined  on  counts  with  promises  to  the  testator,  for 

it  is  no  allegation,  that  promises  were  made  to  the  plaintiffs 
in  their  representative  capacity,  and  under  such  a  count  proof 
might  be  given  of  an  account  stated  with  them  in  their  indi- 
vidual characters. 
Watson  on         §  10.  If  two  partners  efiter  into  articles  by  covenant,  and 
Partnership,   then  settle  their  accounts  after  the  partnership  is  dissolved, 
2J  293'       an^  ^e  one  f°und  in  debt  expressly  promises  to  pay  the  ba- 
lance, assumpsit  lies ;  so  if  they  mix  other  articles  with  part- 
nership matters,  because  there  is  a  sufficient  consideration 
for  the  promise. 

6  Mass.  R.  §  11.  A  purchased  a  cargo  in  Africa,  to  be  paid  for  in 
358,  Green-  slaves,  and  having  paid  part  of  them,  settled  the  account,  and 
Curtis!  acknowledged  a  balance  due  in  cash,  and  the  same  day  gave 

a  note  for  the  same  balance  payable  in  slaves ;  held  the  cre- 
ditor here  might  maintain  insimul  computasseU 
4Cranch,  §  12.  If  an  account  stated  be  pleaded  in  bar  to  a  bill  in 

*°&  hu^T  cclu^y'  suc^  P*ea  w*^  ^e  supported,  except  so  far  as  the 
Dickenson, '  complaint  shall  show  it  to  be  erroneous.  Court  notices  only 
l  W. Bl.  61.  ^e  exception  stated.  Rolls  v.  Barnes;  insimul  computasset 
— l  Burr.  9.  is  no  bar  to  assumpsit,  for  though  true,  it  does  not  extinguish 

8  Co.  157.     the  original  promise,  on  which  the  action  is  founded. 

«  Johns.  R.  §  13.  The  defendant  pleaded  that  on  stating  a  balance  of 
342,  Birdie  accounts  between  him  and  the  plaintiffs,  he  delivered  certain 
v.  antat.  negotiable  notes  to  C  on  account  of,  and  in  behalf  of,  the 
plaintiffs,  but  did  not  aver  that  C  was  the  agent  of  the  plain- 
tiffs, nor  that  the  notes  were  accepted  in  full 'satisfaction  of, 
and  discharge  of,  the  debt  due  to  the  plaintiffs.  On  demur- 
rer to  this  plea  it  was  adjudged  bad. 
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'  §  14.  Though  it  is  not  a  good  plea  in  bar  of  an  action  on  Ch.  38. 
the  original  promise  to  say  the  parties  accounted,  yet  it  is  Art.  1. 
good,  if  the  balance  be  paid.  v^vv^ 

§15.  If  after  a  partnership  is  dissolved  one  of  the  part-  4Bac.  Abr. 
ners  states  an  account,    ana  acknowledges  a  balance  due  ^•~"1  Bttrr* 
from  the  partnership,  it  does  not  bind  it,  as  after  the  dissolu-  15  j0hni.  R. 
tkm  no  partner  has  power  to  bind  the  firm.     2.  If  a  party  409,Walde« 
in  a  cause  to  substantiate  or  prove  his  own  demand,  produce  ?•  8her~ 
an  account  of  the  other  party,  he  prima  facie  makes  that  ac- 
count evidence  against  nimself,  for  in  the  first  instance  the 
whole  of  it  must  be  taken  together,  but  the  party  producing 
it,  may,  notwithstanding  he  nas  produced  it,  disprove   the 
charges  in  it  against  himself;  this  is  the  true  construction  of 
the  rule  that  prescribes  that  the  confession  or  admission,  or 
statement  of  a  party,  must  be  taken  altogether,  though  there 
seems  to  be  some  differences  in  the  cases  on  this  subject. 

§  16.  So  after  a  partnership  is  dissolved,  one  partner  can-  3  Johni.  R. 
not  bind  the  others  by  stating  an  account,  though  authorized  636. 
to  adjust  the  debts  of  the  partnership,  nor  can  he  bind  them 
by  endorsing  notes  given  to  it,  for  after  a  partnership  is  dis- 
solved no  partner  has  power  to  create  a  new  ground  of  ac- 
tion against  it. 

§  17.  The  plaintiff  is  not  obliged,  in  support  of  the  count  2  Phil.Erid. 
for  an  account  stated,  to  give  evidence  of  the  -several  items,  87>  88> Bwt- 

that  constitute  the   account ;  the  defendant's    acknowledg-  ^^1 | 

ment  of  a  debt  due,  on  any  account,  or  an  admission  of  a  d.  &  E.  42, 
debt  on  a  single  article,  will  enable  the  plaintiff  to  recover.  Knowlet  v. 
Highmore  v.  Primrose,  5  Maule  &  Selw.  65.     On  the  other  ^c1^13 
hand  the  account  will  be  open  to  the  defendant  to  dispute 
the  several  items ;  though  an  account  stated  is   strictly  an 
agreement  of  both  parties,  that  all  the  items  are  true,  and 
formerly  held  conclusively  so,  yet  to  afford  an  opportunity 
to  correct  errors  that  may  be  in  the  account,  a  more  liberal 
practice  has  prevailed  in  modern  times. 

§  18.  If  the  defendant  account  with  the  plaintiff  as  invest-  Peacock, 
ed  with  a  certain  character,  and  receives  credit  from  him  in  adminwtra- 
that  character,  he  thereby  recognises  him  in  that  character,  ^ »  ^ 
and  his  authority  and  title  to  account ;  hence  cannot  object  Ea§t,  t04. 
to  the  plaintiff's  recovering  on  the  general  count,  though  the 
plaintiff  may  not   have  evidence  to  recover  on  his  special 
count,  as  where  a  collector,  or  renter  of  turnpike  tolls,  not 
legally  appointed,  may  recover  on  a  count  for  an  account 
stated,  the  amount  of  the  tolls  for  which  he  had  credited  the 
defendant  passing  through  the  gate,  no  objection  being  made 
to  the  plaintiff's  title  by  the  trustees  of  the  turnpike,  or  cre- 
ditors of  it,  and  the  plaintiff  having  sent  to  the  defendant  an 
account  of  the  tolls  due,  who  soon  after  sent  5h  enclosed  in 
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Ch.  38*  a  letter  to  the  plaintiff,  and  in  it  stated  he  should  have  the 
Art.  1,  remainder  next  week;  held  this  was  evidence  of  such  an 
account  stated,  and  a  recognition  of  the  intestate's  title  to  be 
accounted  with  for  the  toils,  and  by  this  recognition  the  de- 
fendant was  estopped  to  deny  such  title,  thc^h  the  plaintiff's 
counsel  admitted  th$t  her  intestate  had  no  legal  right  to  col- 
lect the  tolls  to  his  own  use,  so  could  make  no  special  con- 
tract for  them,  that  could  be  proved  and  be  enforced*  In 
this  action  there  were  counts  in  three  promise*  to  the  intes- 
tate, and  in  three  similar  promises  to  the  plaintiff  as  administra- 
trix ;  one  of  them  was  on  an  account  stated  by  the  defendant 
with  the  intestate,  and  one  of  them  on  an  account  stated  by 
the  defendant  with  the  administratrix;  the  evidence  that 
proved  the  account  stated  deserves  notice.  It  was  only  an 
account  of  tolls  made  by  the  intestate  amounting  to  23/.,  and 
about  two  month's  before  his  death,  delivered  to  the  defen- 
dant, and  the  defendant's  letter,  dated  six  months  after  the 
intestate's  death,  to  his  administratrix  the  plaintiff,  enclosing 
61.  as  part  payment,  and  saying  she  should  have  the  remain- 
der next  week ;  the  court  said  this  was  accounting  with  the 
plaintiffs  and  a  recognition  of  her  tide  to  receive  the  tolls  on 
account  of  the  intestate  ;  the  plaintiff  recovered,  but  it  is  not 
stated  on  which  account  stated,  that  with  herself  as  administra- 
trix, or  that  with  the  intestate.  It  will  be  seen  that  one  part 
of  the  evidence  of  accounting  together  applied  to  one  count, 
and  another  part  of  it  to  the  other  count  insimul  computasseU 
According  to  this  case,  if  an  intestate  in  his  life  make  out  an 
account  of  charges,  and  deliver  it  to  his  debtor,  and  he  does 
not  agree  to  it  in  the  intestate's  life  time,  but  months  after 
his  death,  agrees  to  the  account,  in  a  letter  to  his  executor 
or  administrator,  (or  verbally,  as  the  law  requires  no  writing,) 
this  is  evidence  of  an  account  stated,  though  the  charges  are 
all  one  side,  the  acts  of  accounting  are  done  at  different  times, 
and  in  part  between  the  deceased  and  his  debtor,  and  in  part 
between  him  and  the  representative  of  the  deceased.  How 
such  a  matter  would  be  on  demurrer,  is  no  where  decided. 
It  does  not  appear  that  when  the  defendant  admitted  the  ac- 
count, that  he  knew  the  intestate  had  no  legal  right  to  the 
tolls ;  the  court,  therefore,  must  have  presumed  he  knew  it, 
as  if  he  did  not,  he  admitted  the  account  when  ignorant  of 
the  most  material  part  of  the  case. 
Imp.  M.  P.  §19.  If  A  sell  a  horse  to  B  for  10/.  and  there  being 
196,  cites  2  many  other  dealings  between  them,  if  they  account  on  the 
Mod.  43, 44.  1^11^  and  b  is  found  in  arrear,  it  is  said  A  must  bring  his 
insimul  computasset,  and  pot  indebitatus  assumpsit,  on  the  first 
contract. 
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CHAPTER  XXXIX. 

ASSUMPSIT.     INSOLVENCY. 

Art.  1.  §  1.  Insolvency,  where  no  commission  of  bank-    Ch#  39. 
ruptcy  issues,  is  as  well  by  common  as  statute  law,   and  as     Art.  1. 
well  in  the  insolvent's  lifetime,  as  after  his  death ;  as  his  v^^v^*/ 
property  is  not  sufficient  to  pay  his  debts,  his  creditors  ne-  See  Bank- 
cessarily  lose  part  of  them,  and  the  object  of  the  law  is  to  ruPtcy* 
make  the  evil  fall  as  equally  and  as  lightly  as  possible. 

§  2.  In  several  of  the  United  States  there  nave  been  in-  important 
solvent  acts  in  the  lifetime  of  the  insolvent  person.     Ever  plea  of  in- 
since  1695,  Massachusetts  has  had  an  insolvent  act  for  the  ^encJ^' 
distribution  of  the  insobtnt  estates  of  deceased  persons ;  but       ' a*  ^ 
her  policy  has  been  not  to  have  such  acts  in  the  lifetime  of 
the  insolvents.    In  1765  such  an  act  was  passed  for  prevent-  Temp.  Acta, 
ing  fraud  in  the  insolvent  debtor,  and  for  securing  his  effects,  £^7?}'  ?5?" 
for  the  benefit  of  his  creditors.  This  act  provided  for  seizing  1765^  p1#    * 
his  estate,  for  appointing  trustees,  and  an  equal  distribution  of  266, 207. 
his  estate  among  his  creditors. 

§  3.  Though  this  act  was  limited  to  three  years,  yet  sucn 
were  the  effects  of  it  found  in  experience,  that  it  was  repeal- 
ed in  one  year  after  it  was  passed.    In  all  insolvent  cases  the  2  Cranch, 
United  States  are  entitled  to  priority  in  payment  out  of  the  *68»  405, 
insolvent  debtor's  effects ;  that  in  this  case  the  several  acts  J  "jJj^J^J 
giving  the  United  States  a  preference  are  stated,  and  espe-  March  3,' 
cially,  3  Cran.  73,  as  to  all  casts  whatsoever ;  and  the  United  1797. 
States  have  this  priority,  as  holders  of  a  protested  bill  of  ex- 
change negotiated  in  the  ordinary  course  of  trade  to  the  gene- 
ral creditors,  where  the  debtor  becomes  bankrupt ;  300, 309. 

§  4.  At  common  law.    In  this  action  a  case  was  cited  in  5  t.  R.  2I8, 
which  it  was  held  in  1786,  in  assumpsit,  that  the  plaintiff  Reader  v. 
could  not  recover  on  an  agreement  made  by  the  defendant  Kaatchbuil. 
to  deliver  him  a  quantity  of  Manchester  cotton,  because,  af- 
ter it  was  made  the  plaintiff  compoupded  with  his  creditors ; 
and  Buller,  J.  said  to  the  jury  that  if  they  believed  that  the 
plaintiff  was  in  such  a  situation  as  to  be  unable  to  pay  for 
the  goods,  if  delivered,  that  was  a  good  defence  to  the  action 
in  point  of  law,  and  the  jury,  accordingly,  found  a  verdict  for 
the  defendant.    But  if  the  contract  be  made  before,  and  the 
goods  delivered  after  the  insolvency,  without  payment  or  de- 
mand of  payment,  they  cannot  be  recovered  back,  and  so  if 
the  contract  and  delivery  both  be  after  the  insolvency. 

8 
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Ch.  39.        §  5.  It  was  held  in  this  case,  if  the  holder  of  a  bill  of  ex- 

ArU  2.     change  sue  the  acceptor,  and  take  him  in  execution,  and  he 

v^^v-^^   be  discharged  on  the  lord's  act,  and  then  the  drawer  pay  the 

4  T.  R.  825,  bill,  he  may  sue  the  acceptor,  and  his  discharge  is  no  bar  to 

Macdonald    tjje  drawer's  action,  for  his  right  of  action  accrues  after  the 

«.  Boring-       j.     ,  7  o  ^ 

ton.  discharge. 

12  Mod.  137,  §  6.  The  English  insolvent  act  only  discharges  the  person 
Moseiey's  0f  the  debtor,  not  his  estate ;  so  were  the  old  bankrupt  acts* 
BlTsn  *  §  ?•  A  composition  by  one  insolvent  without  satisfaction  is 
JLjnn,  &  al.  no  bar  to  an  action  for  the  original  debt;  decided  in  an  ac- 
«.  Bruce.  tion  in  which  the  creditor  sued  for  the  compromised  sum. 
1  Cranch,  §  8.  Under  the  insolvent  acts  of  Virginia  the  proceedings 

116, 135.  0f  magistrates  are  in  pais,  proveable  by  parol  evidence. 
Acts  of  the  Art.  2.  Acts  of  Congress  as  to  Insolvent  Persons*  §  1.  In 
st"t  **  J  l  *ke  last  act  (which  is  nearly  a  revision  of  the  former  ones,) 
31*  1789° y  ^e  insolvency  intended  is  stated  to  be,  "  as  well  cases  in 
Sect.  21—  which  a  debtor,  not  having  sufficient  property  to  pay  his  or 
Aug.  4.  her  debts,  shall  have  made  a  voluntary  assignment  thereof  for 
^4°4^1Ct'  tke  benefit  of  his  or  her  creditors,  or  in  which  the  estate  and 
May  2, 1792,  effects  of  an  absconding,  concealed,  or  absent  debtor,  shall 
Beet.  18—  have  been  attached,  by  process  of  law,  as  cases  in  which  an 
i7«7*Se  t  act  °f  %a'  bankruptcy  shall  have  been  committed." 
6— March  2,  §2.  This  act  also  provides,  that  where  a  bond  for  the 
1799,  Sect,  payment  of  duties  shall  not  be  paid,  the  collector  shall 
•*•  cause  it  to  be  sued,  u  and  in  all  cases  of  insolvency,  or  any 

m  toh  af"6'  estate  *n  ^e  hands  of  executors,  administrators,  or  assignees, 
1791L---NO  shall  be  insufficient  to  pay  all  the  debts  due  from  the  aeceas- 
preference  ed,  the  debt  or  debts  due  to  the  United  States  on  any  such 
as  to  muff  &  bond  or  bonds  shall  first  be  paid;"  and  if  before  these  are 

6^1794.— "  Pa^'  any  executor*  &c#  Pay  other  debts,  he  becomes  liable 
No  prefer-  m  his  own  person  and  estate,  for  these  debts  to  the  United 
ence,  bat  is  States,  and  may  be  sued  accordingly ;  but  "  in  all  cases  in 
S^ftct^f11  wk*ch  su*te  an(*  prosecutions  shall  be  commenced  for  the  re- 
March  7  covery  of  duties  or  pecuniary  penalties,  prescribed  by  the 
1797.— See  laws  of  the  United  States,  the  person  or  persons  against  whom 
C.  52.  a.  6,  process  may  be  issued,  shall  and  may,  be  held  to  special  bail, 
such  inso£1S  subject  to  the  rules  and  regulations,  which  prevail  in  civil 
rency.— C.  suits  in  which  special  bail  is  required."  This  act  further  pro- 
44.  a.  3,  s.  vides, tt  that  if  the  principal  in  any  bond,  which  shall  be  given 
***  to  the  United  States  for  duties  on  goods,  wares,  and  mer- 

chandise imported,  or  other  penalties,  either  by  himself,  his 
factor,  agent,  or  other  person  for  him,  shall  be  insolvent ;  or 
if  such  principal,  being  deceased,  his  or  her  estate  and  ef- 
fects, which  snail  come  to  the  hands  of  his  or  her  executors, 
administrators,  6v  assignees,  shall  be  insufficient  for  the  pay- 
ment of  his  or  her  debts,  and  if  in  either  of  the  said  cases, 
any  surety  on  the  said  bond  or  bonds,  or  the  executors,  ad- 
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miiustrators,  or  assignees  of  such  surety  shall  pay  to  the    Ch.  39. 
United  States  the  money  due  upon  such  bond  or  bonds,  such     Art.  3. 
surety,  his  or  her  executors,  administrators,  or  assignees,  shall  t^^v^^ 
have  and  enjoy  the  like  advantages,  priority  or  preference, 
for  the  recovery  and  receipt  of  the  said  monies  out  of  the 
estate  or  effects  of  such  insolvent  or  deceased  principal  as 
are  reserved  and  secured  to  the  United   States;  and  shall 
and  may  bring  and  maintain  a  suit  or  suits  upon  the  said 
bond  or  bonds  in  law  or  equity,  in  his  or  her  own  name,  or 
names,  for  the  recovery  of  all  monies  paid  thereon." 

§  3*  This  act  provides  the  surety  may  brine  a  suit  on  the 
bond,  &c«,  the  practice  is  to  bring  assumpsit  for  monies  paid 
at  the  principal's  request ;  stating  the  facts,  and  saying  an 
action  accrued,  &c.  or  debt  stating  the  facts,  and  saying  an  See  Amcri- 
action  accrued.  can  Pre- 

§  4.  This  act  makes  it  necessary  for  every  plaintiff  when  cedt.;Debt. 
he  has  reason  to  suspect  an  insolvency,  to  inquire  what  cus- 
tom house  debts,  or  debts  due  to  the  United  States,  there 
are,  or  to  sureties  who  have  paid  as  above.     If  an  adminis-  15  Mais.  R. 
trator  after  service  and  before  the  entry  of  the  action,  repre-  312# 
sent  the  estate  insolvent,  this  does  not  abate  the  writ. 

Art.  3.  What  property  is  liable  under  this  provision.  §  1.  It 
has  been  undertsooa  that  the  dower  of  the  principal's  widow 
is  not  liable. 

2.  A  composition  of  a  debt  is  no  }>ar  to  it  till  the  sum  2  T.  R.  24, 
compounded  for  is  paid.    See  consideration,  art.  44.    But  if  28» Hcath* 
a  debtor  assign  his  effects  to  a  trustee,  in  order  to  make  an  Crook- 
equal  distribution  among  all  his  creditors,  this  may  be  a  gofcd  ahanki. 
consideration  for  a  promise  to  take  so  much  in  the  pound. 
PerBuller,J. 

§  3.  In  this  case  it  was  made  a  question  if  the  administra-  i  Mass.  R. 
tor  on  the  general  issue  could  give  in  evidence  the  insolvency  234,  Foster 
of  the  intestate's  estate.  ^bt£tor?- 

§  4.  In  this  case  it  was  decided  that  the  probate  court  can-    Ma>g  R  # 
not  decide  on  a  disputed  claim  against  an  insolvent  estate.  431  p^m 
In  this  case  the  commissioners  allowed  the  claims  of  the  ap-  v.  Mills, 
pellant  and  appellees  from  a  probate  decree,  all  creditors,  and 
the  judge  accepted  their  report,  and  the  appellant,  thinking 
the  appellees  had  too  much  allowed,  as  the  intestate  was  a 
minor  when  he  gave  their  notes,  appealed ;  and  his  1st.  rea- 
son of  appeal  was,  u  that  the  claims  of  the  appellees  against 
the  estate  aforesaid,  were  unjust  and  not  reasonable  by  law, 
they  all  being  on  promises  or  contracts  of  the  deceased, 
made  during  his  minority,  and,  therefore,  void.     2d.  That 
the  administrator  neglected  to  oppose  them  before  the  com- 
missioners, and  before  the  judge.    The  court  thought  the  re- 
medy was  by  an  application  to  the  legislature,  to  open  the 
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Ch.  39.     case  so  that  the  administrator  might  object  to  these  claims,  &c# 
.   Art.  4.         Art*  4.    If  a  demand  in  favour  of  an  insolvent  estate 
against  one  claiming  as  a  creditor  to  it,  exceed  his  claim,  it  is 


report  the  balance  in  favour  of  the  estate.  "  It  was  the 
opinion  of  the  court,  that  by  force  of  the  statute  for  the  dis- 
tribution of  insolvent  estates,  all  mutual  demands,  subsisting 
between  the  insolvent  and  his  creditors,  at  the  time  of  his 
death,  were  to  be  liquidated  and  balanced.  If  the  balance 
be  against  the  estate  it  must  be  laid  before  the  commissioners, 
and  be  by  them  reported  to  the  judge,  that  the  creditor  may 
receive  his  dividend.  If  the  balance  be  against  the  credit- 
or, it  is  not  a  subject  of  the  report,  which  is  to  include  only 
claims  against  the  estate."  "  In  this  last  case,  if  the  execu- 
or  or  administrator  of  the  insolvent  sue  the  creditor  at  law, 
he  must  have  a  right  resulting  from  the  principles  of  the 
statute,  to  plead  his  own  demand  by  way  of  set  off,  and  the 
executor  or  administrator  can  recover  only  the  balance."  "  If 
a  creditor  claiming  a  balance  against  the  estate,  should,  by  his 
own  laches,  fail  to  have  his  balance  reported,  yet  on  an  ac- 
tion brought  against  him,  he  might  plead  his  own  demand  by 
way  of  set  off;  to  prevent  the  executor  or  administrator  re- 
covering any  thing  against  him,  but  he  would  not  recover  his 
balance  against  the  estate."  If  the  claim  of  the  creditor  be 
rejected,  and  he -file  notice  and  sue  according  to  the  statute, 
aw  the  executor  or  administrator  of  the  insolvent  prove  a 
balance  due  to  the  estate,  this  may  be  recovered  in  the  ac- 
tion ;  but  must  it  not  be  on  a  plea  of  Set  off? 

This,  under  all  the  various  views  of  this  subject,  may  be 
a  fair  construction  of  the  statute ;  the  only  objection  to  it 
is  in  the  act  itself;  this  authorizes  the  commissioners  to  ex- 
amine only  claims  against  the  estate,  and  not  its  claims  against 
a  creditor  ,*  when,  therefore,  the  commissioners  examine  and 
allow  these  by  way  of  set  off,  they  do  it  not  by  reason  of 
any  words  in  the  act,  but  by  construction  only. 

§  2.  The  judge's  commission  to  the  commissioners  of  in- 
solvency in  Massachusetts  is  "  to  receive  and  examine  all 
claims  of  the  several  creditors"  to  "  the  insolvent  estate," 
and  "  how  they  are  made  out,"  and  directs  the  commissioners 
fo  give  notice  according  to  law,  &c. 

§  3.  A  temporary  insolvent  act  passed  in  Jamaica,  allowing 
creditors  thirty  days  to  make  their  claims,  was  adjudged  not 
to  extend  to  creditors  abroad,  or  not  inhabitants  of  the  island ; 
13  Mass.  R.  20,  26,  Prentiss,  &  al.  v.  Savage.  Probate 
commissioners  to  examine  claims  against  an  estate  of  one 
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deceased,  represented  insolvent,  must  allow  interest  on  all    Cr.  39. 
dams  by  them  admitted  from  the  deceased's  death  to  the     Art.  5. 
time  they  make  their  report.    13  Mass.  R.  537,  539,  Dodge,  v^»v^»/ 
&  al.  v.  Breed,  administrator ;  and  costs  for  the  defendant  if 
the  plaintiff  recover  no  more  than  commissioners  allow. 

Am.  5.  The  effect  of  an  insolvent  discharge  in  another  state, 
§  1.  Amory  contracted  a  debt  in  Boston  to  Greenough,  and 
moved  to  Pennsylvania  and  there  he  submitted  to  the  bank- 
rupt laws  of  that  state ;  and  got  a  certificate  of  his  compli-  Circuit 
ance.    He  returned  to  Boston,  and  the  plaintiff,  Greenough,  Co«it  at 
there  sued  him  for  his  debt,  and  he  pleaded  the  special  matter,  1795*  Gree£ 
his  bankruptcy,  certificate,  &c. ;  but  the  court  held  the  certi-  oughY 
ficate  was  no  bar  to  the  action ;  this  action  was  commenced  Amory. 
Nov.  1793,  in  the  Court  of  Common  Pleas,  in  Massachusetts, 
and  carried  to  the  Circuit  Court,  on  the  act  of  Congress. 
The  action  was  on  a  promise  to  deliver  on  demand.  New  York 
and  Massachusetts  State  and  Loan  office  notes.    The  plea 
was  adjudged  bad  by  Iredell  and  Lowell,  June  1795,  on  de- 
murrer; and  October  term,  1795,  the  plaintiff  moved  for  a 
jury  on  Massachusetts*  act  to  assess  damages,  and  in  assessing 
them  the  service  of  the  writ  was  considered,  as  the  demand, 
and  the  time  and  point  when  the  damages  attached  in  the 
plaintiff;  hence  the  value  of  the  notes,  on  that  day,  were 
ascertained  to  be  about  17s.  in  the  potitid,  principal  and  in- 
terest, and  then  the  debt  was  about  $1,900  specie  value,  and 
legal  interest  thereon  was  computed  from  that  time  to  the 
time  of  the  verdict,  but,  otherwise,  the  contract  had  been  *  Johns.  R. 
made  in  Pennsylvania.    1 4  Mass.  R.  264,  one  insolvent  re-  ^^T^R. 
ceived  monies  to  the  use  of  another,  after  his  petition  and  135.—2  c. 
before  the  date  of  his  certificate  held  liable,  that  discharged  *>.  a.  ti.  •• 
under  the  insolvent  laws  of  New  York.  6*' 

§  2.  This  was  assumpsit  on  a  note  by  an  endorsee  against  ~M!J£'  ~ 
the  maker.   He  had  been  discharged  on  the  insolvent  law  of  ke*r v  ' 
Rhode  Island,  where  the  note  was  made,  and  where  the  parties  Wheaton. 
to  it  were  inhabitants  and  citizens.   The  court  held  the  action 
was  barred  in  Massachusetts,  though  brought  by  a  citizen 
of  this  state  to  whom  the  note  was  endorsed,  after  the  dis- 
charge in  Rhode  Island,  and  that  this  discharge  is  not  void 
though  the  insolvent  debtor  aid  in  getting  friendly  commis- 
sioners appointed,  if  there  be  no  fraud  in  the  case,  but  other- 
wise had  the  promise  been  of  another  state ;  these  cases 
proceed  on  the  principle  that  the  insolvent  acts  of  a  state 
extend  to  the  contracts  made  in  it,  and  not  to  those  made  in 
other  states. 

§  3.  But  a  discharge  of  a  citizen  of  Rhode  Island  under  10  Mass.  R. 
that  law  was  held  to  be  no  bar  to  debt  brought  in  Massa-  % WaUon 
chusetts  against  him  on  a  judgment  rendered  in  Rhode  Island,  *'  Bournc* 
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Ch.  39.  the  plaintiff  and  creditor  being  a  citizen  of  Massachusetts* 

Art*  5.  This  was  debt  on  the  judgment,  and  a  special  plea  in  bar. 

v^^v-^^  How  the  note  of  an  insolvent  debtor  must  be  discharged,  and 

11  Mau.  R.  the  discharge  how  pleaded,  &c. 

der 4&  J!lv~  § 4#  ^^s  was  ^^  on  a P^ate  ^°n(^  against  an  adminis- 

Sampson,  &  trator  of  an  obligor  (surety);  the  declaration  stated  that  the 

al.  intestate,  July  23,  1 791,  by  her  bond  of  that  date,  &c.  bound 

Mass.  S.  J.  herself,  her  heirs,  executors,  and  administrators,  to  B.  G. 

AprifVenm  ^scl*      en  Ju^8e  °f  probate,  &c.  in  the  sum  of  1,000/.  &c. 

1805,  Essex,  to  be  paid  to  him,  nis  successors,  &c.  on  demand,  whose 

Hoiten,  successor,  in  the  said  office,  the  said  Holten  is ;  served  April 

VW&ft        *»  1803- 

Peter  Ot-  Special  endorsement  on  the  writ  on  the  act  of  February, 

good,  admi-  15,  1787,  was  thus,  March  12,  1803,  "  I,  Josiah  Batchelder, 
mstrator  on  0f  &c#  bring  this  action  to  recover,  to  my  own  use  and  be- 
Abi«df  Os-  ne^  **  a  creditor  to  the  estate  of  Isaac  Osgood,  Esq.  de- 
good,  de-  ceased,  for  the  due  settlement  whereof  the  said  Abigail  gave 
ceased,  in-  her  said  bond."  Signed,  J.  Batchelder. 
lesme.  jjjg  c]ami  was  on  a  judgment  of  April  term,  1802,  he  re- 

covered against  Timothy  Osgood,  administrator  of  said 
Isaac's  estate,  on  default  after  appearance  for  $201.23  da- 
mages, and  $22.30  costs.  On  this  judgment,  August  9,  1803, 
Batchelder  took  out  execution,  and  November  9,  1802,  the 
sheriff  made  his  return  that  he  made  search  "  within  my 
district  for  the  goods  and  estate  of  said  Isaac  Osgood,  Esq. 
deceased,  and  could  not  find  any  estate  whereon  to  levy 
this  execution,  nor  hath  the  within  named  Timothy  Osgood, 
the  administrator,  shewn  any  or  paid  any  part  of  the  ex- 
ecution," so  he  returned  it  in  no  part  satisfied,  October,  1802. 
Batchelder  demanded  the  debt  of  the  said  Timothy,  and 
brought  this  action  against  him,  as  administrator,  on  the  act 
of  June  20,  1794,  which  provides  as  in  the  6th  article  post. 
As  to  this  act  the  facts  were,  the  said  Isaac  died  before  July 
23,  1791,  intestate,  indebted  to  Batchelder  on  a  note  of 
hand,  July  23,  1791;  administration  was  granted  to  said 
Timothy ;  he,  the  said  Abigail  and  Daniel  Parker,  all  signed 
the  probate  bond,  as  principals,  October  4,  1791,  an  inven- 
tory was  returned,  June  4,  1792;  the  said  Isaac's  estate  was 
represented  insolvent,  and  commissioners  were  appointed,  and 
June  17,  1795,  reported,  and  allowed  Batchelder  39/.  9*.  9d* 
(they  were  not  sworn);  March  13,  1807,  the  said  Timothy, 
had  not  rendered  his  account  of  his  administration,  so  that 
he  was  liable  to  be  sued  on  this  act  of  June,  20,  1 794,  as  he 
would  have  been  if  the  estate  had  not  been  represented  in- 
solvent; the  said  Abigail  died,  and  May  6,  1801,  adminis- 
tration on  her  estate  was  granted  to  Peter  Osgood.  After  ap- 
pearing he  was  defaulted,  and  Batchelder  moved  for  judg- 
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ment  on  Massachusetts9  act  of  February  15,  1787,  which    Ch.  39. 
provides,  that  when  an  inventory  is  returned  and  no  ac-     Art*  5. 
count  settled  by  the  administrator,  then  judgment  shall  be  v^vw 
for  the  amount  of  the  inventory,  which  here  was  2640/.  3*. 
3cL  but  if  no  inventory  be  returned  or  rendered,  the  judg- 
ment for  the  penalty  of  the  probate  bond,  which  here  was 
1,000/.  and  less  than  the  inventory,  and  that  execution  issue 
in  the  name  of  the  judge  to  the  use  of  the  creditor  for  his  debt 
and  costs.  The  court  gave  judgment  for  the  penalty,  on  Bat- 
chelder's  motion,  and  execution  issued,  as  above,  for  his  real 
debt  and  costs. 

December,  1803,  the  said  Timothy,  as  administrator,  set- 
tled an  account  with  the  judge,  not  on  the  said  report,  but 
charged  the  said  Isaac's  estate  so  as  to  take  it  all  to  pay 
charges,  except  about  £40.  On  this  the  said  Peter's  council 
objected,  that  as  Isaac  Osgood  left  only  about  £40  where- 
with to  pay  all  his  debts,  which  were  several  thousands,  the 
said  bond  and  penalty  ought  to  be  so  chancered,  as  that 
Batchelder  should  recover  only  his  part  of  the  said  £40 ; 
but  judgment  was  as  above,  on  the  ground,  that  if  Isaac 
Osgood's  estate  was  insolvent,  his  administrator  should  regu- 
larly have  gone  through  with  the  insolvency,  so  as  to  have 
pleaded  it  in  a  regular  manner;  but  as  he  did  not,  he  could 
not  plead  any  insolvency.  One  who  files  his  claim  with  the 
commissioners  has  no  exclusive  claim  to  after  discovered 
estate.   15  Mass.  R.  148,  491. 

§  5.  This  was  debt  on  a  probate  bond  for  the  benefit  of  l  MaM.  R. 
seven  heirs,  for  their  distributive  shares ;  two  of  them  had  70,  Paine, 
barred  themselves  by  their  releases  of  all  their  interest  in  JE^e* 
the  intestate's  estates.    Judgment  for  the  other  five,  on  the  * 

act  of  February  15,  1787;  judgment  was  for  the  penalty, 
u  and  that  execution  should  issue  for  $379.60,  that  is  to  say, 
(75.92,  part  thereof  for  the  use  of  A,  $75.92,  other  part 
thereof  for  the  use  of  B,  and  so  for  the  other  three  heirs,  they 

the  said  A,  B,  &c.  being  the  children  and  heirs  of" , 

w  and  it  doth  appear  and  is  proved  to  the  court  here,  that  G 
and  H,  the  other  two  children  and  heirs  of ,  have  respec- 
tively released  their  shares  to  the  defendant  aforesaid.  It  is 
therefore  further  considered  by  the  court  here,  that  execu- 
tion do  not  issue  for  their  use,"  and  full  costs  for  the  plaintiff, 
undivided  as  they  would  have  been  if  the  two  had  not  re- 
leased. 

§  6.  In  this  action  it  was  decided,  that  neither  the  judge  of  1  Mass.  R. 
probate,  nor  the  supreme  court  of  probate,  can  examine  the  Sm*o1k  *" 
merits  of  a  claim  against  an  insolvent's  estate,  reported  by  M>MechM1* 
commissioners.   The  only  way  is  to  file  objections  according 
to  the  statute.  And  see  1  Mass.  R.  431,  432,  Parsons  v.  Mills, 
and  as  cited  above. 
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Ch.  39.  §  7.  In  this  case  the  court  held,  1 •  that  the  administration 
ArU  5*  bond  does  not  oblige  the  administrator  to  inventory  the  real 
<^*v^**s  estate  $  2.  that  the  court  cannot  compel  the  execution  of  a 
lMais.  R.  trust;  8.  that  any  real  estate  of  a  deceased  person,  not  in- 
c2tt  ^tJt.  vent0™d  by  his  executor  or  administrator,  may  be  attached 
belL  *  or  taken  in  execution  by  his  creditor,  though  insolvent ;  4.  that 

the  court  will  not  inquire  as  to  errors  in  fact,  which  are  not 
assigned  in  the  reasons  of  appeal  from  the  decree  of  the 
judge  of  probate*    Here  the  real  estate  was  conveyed  1*  to 
Aaron  Dexter,  and  then  to  Aaron  Brown,  in  trust  for  Tar- 
bell  the  deceased,  he  being  an  alien*    Quaere  as  to  the  third 
point. 
6  T.  R.  80,        §  8.  If  A  sell  goods  to  B,  and  actually  deliver  them  to  him, 
Frf?"  d  —  a      ^  afterwards  become  insolvent  before  they  are  paid  for, 
2  East.  118.  ^e  cannot  rescind  the  contract  and  return  them  even  with 
Neale*.        A's  consent,  so  as  to  rive  him  a  preference  over  B's  other 
Ball.—         creditors ;  for  by  the  delivery  of  the  goods  they  became  B's 
—6  EartJ6"  ProPerty»    But  a  conveyance  m  trust,  bona  fide,  may  be  good 
371,  Siffkin    in  some  cases,  as  for  a  part  of  the  creditors,  and  with  no  in- 
«.  Wray —    tent  to  delay  the  others.    7  D.  &  E.  67,  Manton  t>.  Moore ; 
•j**-  *»»  do.  228,  Gordon  v.  East  India  Company. 

§  9.  In  this  action  the  court  resolved,  that  an  administra- 
SM&m.  R.  tor^  on  M  injohent  estate,  has  no  power  to  claim  partition  of 
v.  WiliaxdU  ^d  ^e  intestate  held  in  common  with  others,  for  the  ad- 
ministrator has  no  such  interest  in,  or  seisin  of  the  land,  as 
entitles  him  to  partition. 
4  **•*•  R*  §  10.  When  the  executor  or  administrator  has  represented 
1  Whltnfy  *^e  deceased's  estate  insolvent,  and  a  commission  is  issued, 
adm.  there  is  an  apparent  insolvency.   When  a  distribution  is  de- 

creed, the  insolvency  becomes  absolute,  and  pending  the  ap- 
parent insolvency,  if  the  executor  or  administrator  be  sued,  He 
may  admit  the  demand  and  abate  the  writ ;  but  if  he  disc 

Eutes  it,  the  plaintiff  may  have  judgment  but  not  execution; 
ut  if  the  executor  or  administrator  be  sued  before  the  absolute 
insolvency,  the  action  shall  be  continued.   If  there  be  an  in- 
solvency, then,  as  above,  the  plaintiff  may  have  judgment  but 
not  execution ;  if  there  be  no  estate,  the  plaintiff  cannot  have 
judgment,  and  the  executor  or  administrator  shall  not  have 
costs ;  where  the  action  was  commenced  before  the  representa- 
tion of  insolvency,  a  continuance  was  denied  by  two  judges 
against  one. 
l  Mais.  R.         §  ii.  In  this  action  it  was  decided,  that  where  an  action  is 
5QO^T'^m  brought  against  an  executor  or  administrator,  before  he  repre- 
adm,    WB1'  sents  the  estate  insolvent,  he  is  not  entitled  to  a  continuance, 
of  course,  by  our  statute  of  June  15,  1784,  pending  the  com- 
mission of  insolvency,  for  it  may  be  necessary  and  proper 
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that  the  action  proceed  to  trial  in  order  to  settle  a  right,  and    Ch.  39. 
to  ascertain  the  damages ;  and  if  the  estate  may  be  insolvent,    Art.  5«_ 
the  amount  may  be  added  to  the  report  of  the  commissioners,  v^w^ 
and  execution  stayed. 

Insolvent  cases  in  Pennsylvania,  see  1  Dall.  188,  228;  2 
Dall.  1Q0,  256 ;  3  Dall.  294,  366,  369 ;  1  Binn.  462,  589 ; 
3  Binn.  201. 

§  12,  In  this  case  Jive  men  made  a  contract,  and  two  of  &  **•»•  R» 
them  became  bankrupts  and  obtained  their  certificates  of  dis-  "fro^^fc 
charge,  and  it  was  held,  that  the  other  three  of  them  must  ai. 
be  sued,  and  the  facts  must  be  specially  stated.    Banorgee 
was  an  alien,  and  were  not  the  defendants  of  Portsmouth 
New  Hampshire? 

§  13.  William  Smith  being  insolvent,  and  having  many  5  Mast.  R. 
parcels  of  real  estate  in  Boston,  Charlestown,  and  the  Dis-  gJjjSJ^J  ** 
triet  of  Maine ;  many  debts  not  liquidated,  due  to  him  from  trustee, 
several  insurance  offices,  &c. ;  several  vessels  and  cargoes 
at  sea,  and  abroad  in  situations  rather  uncertain ;  and  sums 
of  money  due  to  him,  and  becoming  due  for  freight  not  as- 
certained, and  having  Stephen  Gorham,  an  endorser  on  his 
notes,  by  indenture  of  three  parts,  dated  February  27, 1805, 
himself  of  the  first  part,  most  of  his  creditors  of  the  second 
part,  and  Gorham  of  the  third  part,  after  having  offered  it  to 
all  his  creditors  to  sign  except  one  abroad,  assigned  to  his 
said  creditors  of  the  second  part,  the  said  descriptions  of 
property  very  generally  and  loosely  described;  but  yet  so 
described  as  that  each  part  could  be  very  well  ascertained 
by  reference  to  papers  and  documents,  so  that  the  rule  id 
cerium  est  quod  certum  reddi  potest,  applied,  and  it  was  a  fair 
and  absolute  assignment ;  and  it  was  Known  that  no  creditor 
would  obtain  more  than  his  debt.  The  plaintiff  refused  to  sign; 
Gorham  assented  to  be  held,  and  each  of  the  creditors  dis- 
charged his  whole  debt.  Some  of  the  creditors  had  secured 
themselves  by  attachments  in  part ;  some  of  the  creditors 
signed  by  attornies,  whose  powers  did  not  appear ;  and  the 
registers  of  some  of  the  vessels  were  not  exchanged  till  after 
the  sales  by  the  assignees.  5  D.  &  E.  420,  630 ;  Cowp. 
402 ;  8  D.  &  E.  521 ;  4  East.  1. 

The  court  held,  that  this  assignment  was  valid,  and  that  it 
is  a  settled  principle  in  our  law,  that  an  insolvent  debtor  may 
honesdy  prefer  some  of  his  creditors  to  the  full  amount  of 
their  debts.  The  trustees  were  the  assignees  of  the  creditors. 
How  one  insolvent,  may  secure  his  endorser;  15  Mass.  R. 
69,  74. 

§  14.  Decided,  that  if  an  insolvent  debtor  assign  his  effects  5  Mws.  R. 
in  trust  for  certain  of  his  creditors,  made  by  a  conveyance  to  Ifjl^t?" 
which  they  are  not  parties,  nor  assenting)  this  assignment  is  keU. 

VOL.  II.  9 
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Ch.  39*     void  as  to  other  creditors ;  for  the  grantors  have  no  consid* 
Art.  5.      eration,  not  even  a  discharge  of  their  debts.   Also  it  was 
v^-v^s   evident  the  intent  was  to  compel  every  non-assenting  credit- 
Burr.  476.—  or  to  agree  to  a  discharge  of  his  debtors,  the  grantors,  by 
140—  E'      ta^6  UP  a^  t'ie"r  property.    Here  the  reasons  of  our prac- 

4  East.  332.    **ce  toiled,  for  the  creditors  preferred  were  no  parties'  to  the 

transaction,  but  were  entirely  at  liberty  to  claim  their  old 
debts,  and  so  the  debtors  acted  without  any  consideration 
whatever.  So  if  a  debtor  assign  his  property  to  trustees  for 
certain  creditors,  and  reserve  a  power  to  revoke,  this  is  frau- 
dulent and  void.  2  Johns.  Ch.  R.  576 ;  but  an  insolvent 
debtor  may  prefer  one  creditor  to  another.  Ibid. 

5  Mais.  R.         §  15.  In  this  case  A  consigned  goods  to  B  on  his  account 
jfdk**116  v*  and  risk.    B,  before  the  arrival,  become  insolvent,  and  as- 
signed them  to  C ;  he  covenanted  to  receive  and  sell  them 
for  its  use,  but  without  his  consent  or  knowledge.   Held,  that 
B's  creditors  may  still  attach  these  goods. 

^  Ma«.  R.        §  16.  In  this  action  it  was  decided,  that  a  debtor  or  one 

r.  Bell!— CM  bound  t0  indemnify  his  sureties,  may  secure  his  creditors  or 

See  Ante,  a.  sureties  by  honestly  pledging  his  property,  or  conveying  it 

4,  •.  4, 5,       in  trust  for  their  benefit  with  their  consent ,-  but  that  a  debtor 

&c'  may  not  generally  convey  his  estate  in  trust  for  creditors 

without  their  consent.   When  schedules  of  property  conveyed, 

of  debts  or  of  demands  to  be  indemnified  against,  are  not 

made  out  at  the  time,  it,  prima  facie,  furnishes  a  presumption 

of  fraud,  but  this  may  be  removed  by  the  facts  attending  the 

transaction. 

And  generally,  it  may  be  observed,  that  though  the  want 

of  certain  forms  and  of  particulars  may  afford  a  presumption 

of  fraud,  yet  this  presumption  ought  not  to  avail  against  facts 

truly  proved,  shewing  there  was  no  fraud. 

9  Maw.  R.         §  17.  This  was  trover  for  sundry  goods,  June  4,  1810,  the 

r.3pr£^e&  property  of  Wilman  and  Ropes.    On  that  day  the  plaintiff's 

al.        '      deputy,  Dutch,  attached  them  on  the  laws  of  the  state. 

Judgments,  &c.  in  the  state  court,  for  more  than  the  value 

of  the  goods ;  executions  issued  within  thirty  days  and  not 

satisfied.    The  defendants  proved  that,  September  13,  1810, 

two  executions  issued  in  favour  of  the  United  States,  one  against 

s  Cranch       Wilman  and  one  against  Ropes,  each  for  about  $5,260,  is- 

3C?raDch73.  sue^  ^rom  ^e  district  court,  and  directed  to  the  marshal  or 

—3  Johns.  *  his  deputy  on   judgments  on  custom-house  bonds,  dated 

R.369 —      March  15,  1810,  to  pay,  June  15,  1810,  and  thereon  the 

2Day'B R.     deputy  marshall  took  the  goods  from  the  deputy  sjieriff,  &c. 

5  Mass.  R.     ky  breaking  the  store  in  and  sold  them,  &c.    Hopes  &  Wil- 

215,271,       man  continued  business  till  June  4,  1810,  "and  then  failed 

275.  in  business,  and  then  were  and  ever  since  have  continued 

to  be  debtors,  unable  topqy  their  debts."    Said  Ropes  always 
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continued  abroad,  in  Salem,  and  Wilman  generally  so.    The    Ch.  39. 
question  was,  what  is  an  insolvency   within  this  section.    Art.  5. 
Judgment  for  the  plaintiff  on  the  ground  that  the  u  insolvency  v^^v-^s 
tn  the  acts  of  Congress,  was  to  be  understood,  some  overt  and  Statute  of 
potorious  act  which  the  laws  of  the  state  recognise  as  an  in-  g^te9mted 
solvency."    And  3  Johns.  R.  369 ;  but  2  Cranch  358 ;   5  March  2, 
do.  289.  1799,  s.  65. 

§18.  Assumpsit  by  surviving  partner  of  Goodwin  fy  Whit-  c#  39» a*  8» 
tng  to  recover  the  proceeds  of  certain  property  consigned  by  ""2  mbss.  R. 
them  to  the  defendant  in  Russia,  to  be  sold  by  him  and  account-  193,  Good- 

ed  for.   By  his  account,  July  14,  1812,  he  owed  them  $ ,  ™n  v-  c™m 

if  he  had  no  right  to  set  off  a  note  this  house  gave  Robert  mnShamJr' 
Roberts,  or  order,  for  $1,600  indorsed  to  the  defendant.  Good- 
win, August  15, 1811,  being  two/vent,  by  deed  assigned  all  the 
property  and  credits  of  the  house,  including  the  defendant's 
debt,  sued  in  this  action,  to  certain  of  his  creditors  in  trust  for  all 
who  by  deed  should  release  their  demands.  Roberts  was  a 
creditor  who  did  not  release ;  he  sued  G.  &  W.  on  his  note,  but 
obtained  nothing ;  he  then  sent  it  to  .the  defendant  at  Archan- 
gel to  stop  the  amount  in  his  hands ;  defendant  received  it, 
at  the  same  time  he  received  notice  of  the  failure  of  the  house 
and  said  general  assignment.  Held,  the  defendant  could  not 
so  stop  the  amount;  judgment  for  the  plaintiff. 

§19.  Insolvency  has  no  effect  on  property  the  insolvent  holds  10  Johns.  R. 
tn  trust  where  known.   Held,  under  the  assignment  of  the  es-  6\65^£ 
tate  of  one  insolvent,  or  a  bankrupt,  property  he  holds  in  trust  of  N?  York, 
does  not  pass,  and  if  it  remain  in  specie,  or  in  choses  in  ac-  —10  Johns, 
tion,  it  is  the  cestui  que  trusts  ;   and  if  converted  into  money,  R- 289- 
yet  if  kept  separate,  so  that  it  can  be  traced,  and  distinguish- 
ed from  the  general  mass  of  property  of  the  insolvent,  it  goes 
to  the  cestui  que  trust.    Two  joint  trustees  sold  the  property 
held  tn  trust,  and  one  of  them  deposited  the  money  in  the 
bank,  in  his  own  name,  where  it  remained;  and  being  insol- 
vent afterwards  assigned  all  his  estate  under  the  New  York 
insolvent  act.    Held,  his  general  creditors  were  not  entitled, 
under  the  assignment,  to  the  money  so  deposited ;  the  plain- 
tiffs were  the  trustees,  one  of  whom  so  deposited  the  money, 
and  they  recovered ;  and  the  court  said  correctly,  according 
to  all  the  authorities,  that  it  is  only  "  the  difficulty  of  tracing 
the  trust  money,  which  has  no  ear-mark,  that  presents  the 
application  of  the  rule"  above  stated.     10  Johns.  R.  469, 
470;    construction  of  the  insolvent  acts  as  to  charges  of 
proceedings  under  them. 

§  20.  One  discharged  in  New  York,  under  her  insolvent  act,  io  Johns.  R. 
loses  his  right  to  come  in  and  defend  as  landlord  in  ejectment.  67, 68,  Jack- 
As  where  A  leased  a  lot  to  B,  with  a  clause  of  reentry  for  8on  *•  S^1, 
non  payment  of  rent ;  B,  by  parol,  leased  it  to  C ;  A  brought 


68  ASSUMPSIT, 

Ch.  39.     ejectment  to  recover  it  under  the  act  (sess.  11,  c.  36)  for 

Art.  6.     nonpayment  of  rent,  &c.   Judgment  by  default,  September 

27,   1811,  against  the  casual  ejector,  and  final  judgment 

December  28,  1811,  and  execution  extended  before  January 

term,  1812.  B  had  no  notice  till  May  27,  1812;  in  August, 

1812,  applied  to  be  let  in  as  landlord,  and  decreed,  for  the 

reason  above* 

Mast.Insol-       Art.  6.  Massachusetts'  acts  as  to  Insolvency.     §1.  It  is 

vent  Act,      enacted,  u  that  when  the  estate  of  any  person  deceased  shall 

1TO4  -^bld    ^  *n*°ken*i  or  insufficient  to  pay  afi  just  debts,  which  the 

law  revised    deceased  owed,  the  same  shall  be  distributed  to  and  among 

nearly.  all  the  creditors  in  proportion  to  the  sums  to  them  respec- 

The1?ar  J"     tively  due  and  owing,  saving  that  debts  due  for  all  rates 

Insolvent  *    an^  taxts^  and  debts  due  to  the  Commonwealth,  and  for  the 

Act  in  Mass.  last  sickness,  and  necessary  funeral  charges  of  the  deceased, 

till  1677.       are  t0  be  first  paid." 

§  2.  This  act  then  provides  that  the  executor  or  adminis- 
trator shall  represent  the  estate  insolvent,  and  for  the  judge 
of  probate  to  appoint  two  or  more  fit  persons  to  be  commis- 
sioners to  examine  "  all  claims  of  the  several  creditors ;" 
they  to  appoint  meetings  and  rive  notice,  &c. ;  the  judge  can- 
not allow  them  more  than  eighteen  months,  before  they  must 
report  on  oath,  on  the  claims  laid  before  them,  and  those  al- 
lowed ;  the  real  estate,  being  sold  by  license  of  court,  and 
the  preferred  debts  paid,  the  judcre  must  order  the  residue  of 
the  estate  to  be  distributed,  on  the  claims  allowed,  saving  to 
the  widow  her  right  of  dower,  if  there  be  one. 

§  3.  But  if  any  creditor  has  his  claim  rejected,  in  whole 
or  part,  bv  the  commissioners,  he  may  have  it  determined  at 
common  law,  in  case  he  give  notice  thereof  in  writing,  at 
the  probate  office, u  within  twenty  days  after  such  report  shall 
be  made,"  and  bring  his  action  as  soon  as  may  be ;  and  if 
the  executor  or  administrator  be  dissatisfied  with  the  re- 
port, or  thinks  the  commissioners  have,  in  any  case,  allowed 
too  much,  he  has  the  same  remedy ;  also  giving  notice  to  the 
creditor,  and  the  claim  is  struck  out  of  the  report,  by  the 
judge,  unless  the  creditor  shall  commence  and  prosecute  an 
action  to  substantiate  it  as  soon  as  may  be ;  or  unless  he 
and  the  executor,  or  administrator,  agree  before  the  judge 
to  refer  the  claims,  and  if  the  reference  take  place,  tie  re- 
port of  the  referees  is  final,  and  when  so  disputed,  at  law,  the 
tent  of  the  court  is  the  amount  of  tne  claim,  and  is 
to  or  deducted  from  the  commissioners9  report  as  the 
case  may  require.  As  soon  as  may  be  does  not  mean  the 
next  term. 

15  Man.  R,       §  4#  ^°  act*on  ca*i  ^  sustained,  except  for  said  preferred 

455,  debts,  against  any  executor  or  administrator,  after  the  estate  is 

represented  insolvent,  unless  he  object  to  the  claim  sued,  and 
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consent  to  have  it  tried,  when  the  judgment  shall  settle  the     Ch.  39. 
claim,  and   the  commissioners1  report ;  the  insolvency  sus-     ArU  7. 

Sends  all  actions  before  commenced,  and  any  creditor  who  v^^v^*/ 
oes  not  make  out  his  claim  in  some  of  the  ways  aforesaid,  he  Bat  see  Bio*. 
is  barred,  u  unless  such  creditor  shall  find  some  other  estate  of  to^kV'  Good- 
the  deceased,  not  inventoried,  or  accounted  for  by  the  execu-       ' 
tor  or  administrator  before  distribution,"  and  this  estate  must 
be  such  as  the  deceased  died  seized  of,  or  of  which  he  had 
been  colourably,  or  fraudulently  disseized,  and  such  credit- 
or sue  within  four  years;  15  Mass.  R.  140,  144;  the  de- 
ceased's right  of  entry  was  gone  though  his  heirs  recovered. 

§  5.  By  this  act  commissioners  are  empowered  to  adminis-  Mais.  Act, 
ter  oaths  to  creditors,  to  answer  truly  sucn  questions  respect-  ^^  3» 
ing  their  claims  as  the  commissioners  shall  ask  them,  on  the 
penalties  of  perjury,  &c. 

§  6.  By  this  act,  if  the  executor  or  administrator  do  not  settle  Man.  Act. 
his  account  in  six  months,  or  such  further  time  as  the  judge  ^une  20* 
may  allow,  after  the  commoner*'  report  is  made,  any  crl  ™' 
ditor  may  sue  or  prosecute  his  action  in  the  same  manner, 
as  if  such  estate  had  not  been  represented  insolvent ;  and 
when  the  creditor  gets  judgment  and  execution,  and  has  it 
returned,  not  satisfied,  the  law  goes  on  and  adds,  "  and  upon 
the  return  of  such  execution,  duly  made,  that  the  executor 
or  administrator  refused  or  neglected,  upon  due  request,  to 
satisfy  the  same,  such  refusal  or  neglect  shall  be  deemed 
waste,  and  wpon  fieri  facias  brought,  judgment  shall  and  mar 
be  given  in  favour  of  such  creditor,  to  recover  his  debt,  with 
costs,  against  the  proper  goods  or  estate  of  such  executor  or 
administrator,  and  for  want  thereof  against  his  body ;  and  if 
in  consequence  of  such  refusal,  or  neglect,  the  real  estate  of 
the  deceased  shall  be  exposed  to  be  and  shall,  in  fact,  be 
levied  upon  and  taken  to  satisfy  such  execution,  it  shall,  in 
like  manner,  be  deemed  waste  in  the  executor  or  administra- 
tor upon  such  estate." 

§7.  What  are  void  and  what  discharges  by  fraud,  &c.  SCranch, 
Simms  v.  Slocum,  and  Shewn  v.  Simms,  and  C.  39.  a%&*  5.     300 — 5 

Art.  7.  Further  cases  decided  on  these  acts.    §  1.  Asswmp-  S^0^^ 
sit,  account  annexed;  pleas,  the  testator  never  promised,  executon 
and  never  promised  within  six  years ;  replication,  that  in  art.  8. 
1790,  the  said  executrix  represented  the  estate  insthent;  that 
commissioners  were  appointed,  and  October,  1792,  reported,  ??**!#  SjP*J# 
and  reported  a  balance  to  the  plaintiff;  that  the  executrix  ^99  c^£' 
did  not  settle  the  accounts  at  the  probate  office,  within  six  v.  Prince, 
months,  nor  since ;  the  defendant  demurred  to  this  replication  execute?, 
and  joinder,  &c.  and  this  replication  was  adjudged  good ; 
the  plaintiff  commenced  his  action  September,  1797,  and  the 
defendant  represented  the  estate  insolvent;   the  plaintiff's 
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Ch.  39.     action  was  by  law  suspended  till  the  commissioners  reported. 
Art.  7.      and,  in  fact,  till  the  said  act  was  passed  in  June,  1794,  and 
s^*v-^/   the  plaintiff  sued  within  six  years  after  his  action  was  re- 
vived.    Before  this  act  was  passed  the  insolvency  suspended 
the  creditor's  action  indefinitely,  according  to  the  opinion 
adopted  prior  to  the  case  of  Blossom  v*  Goodwin,  adminis- 
trator, and  there  being  a  difference  of  opinion  in  the  court 
in  that  case,  the  law  does  not  seem  to  be  well  settled  on  this 
point. 
Mass.  Sup.  J.      §  2*  This  action  was  assumpsit  for  money  had  and  rcceiv- 
Court,Nov.    ed;  February,  1788,  Nicholas  Thorndike  died,  leaving  the 
a v1'  'V793'    pkfotiff  kis  executor,  and  in  debt  to  the  defendant  1 7/.  1 5*.  Ad. 
Thoradiker.  ^or  kbour.    April  23,  1788,  the  plaintiff  gave  him  her  note 
Israel  Hunt,  for  this  sum,  payable  on  demand,  and  with  interest;  the 
estate  then  was  supposed  to  be  solvent  by  all  parties.    Janu- 
ary, 1 790,  she  paid  6Z.  part  of  the  note ;  soon  after  the  es- 
tate proved  to  be  insolvent ;  she  laid  Hunt's  debt  before  the 
commissioners,  which  they  allowed,  and  the  judge  ordered 
him  a  distributive  sum  of  4/.  1  4s.  2d.  June  5, 1792 ;  January, 
1793,  she  paid  the  balance  of  her  note,  16/.  in  all  22/.  to 
Hunt,  the  defendant ;  the  action  was  brought  for  money  paid 
by  mistake ;  judgment  for  the  defendant.    The  court  seemed 
to  think  that  if  the  plaintiff  had  paid  the  money  instead  of 
giving  her  note,  she  might  have  recovered  what  she  paid  over 
and  above  Hunt's   distributive  share,   but  gave  no  direct 
opinion  on  this  point.    But  the  court  held  the  note  material- 
ly altered  the  case,  because  when  Hunt,  the  defendant,  dis- 
charged her  account  or  debt  against  the  estate,  and  took  her 
note,  he  ski/led  his  security^  and  run  the  risk  of  her  insol- 
vency, and  could  no  longer  attend  to  his  debt  against  the  es- 
tate ;  she  became  entitled  to  the  4/.  14s.  2d.  allowed  to  him. 
15  Mass.   R.  427,  428  ;   the  plaintiff,  a  commission  mer- 
chant, residing  and  doing  business  in  Boston,  with  the  defen- 
dants of  Baltimore,  sued  them  for  a  balance  of  accounts ;  they 
pleaded  the  Maryland  insolvent  laws ;  held  the  cause  of  ac- 
tion arose  in  Massachusetts. 
Mass.  Sup.  J.      §3.  It  was  held  in  this  case,  1.  that  if  a  creditor  to  an 
vtS^  Se?t"  insolvent  estate  lay  his  claim  before  commissioners  and  have 
Worcester     **  allowed,  and  afterwards,  this  creditor  can  find  further  estate 
Taft  v.  Taft.  of  the  deceased,  not  inventoried,  or  accounted  for,  before 
distribution,  he  cannot  recover  it  to  his  own  use ;  but  this 
further  estate  shall  be  recovered  by  the  judge  to  the  benefit 
of  all  the  creditors.    2.  But  if  a  creditor  do  not  lay  his  claim 
before  the  commissioners,  but  take  his  chance  of  further 
estate,  it  seemed  to  be  the  opinion  of  the  court  that  the  cre- 
ditor in  that  case,  should  recover  of  this  further  estate  to 
satisfy  his  debt  and  to  his  own  use.     3.  If  he  lay  his  claim 
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before  them  and  they  disallow  it,  in  whole  or  in  part,  it  Ch.  39. 
seems  he  is  barred  unless  he  takes  the  steps  of  the  act  of  Art.  7. 
June  15,  1784.  v*^v-w 

§  4.  It  was  long  a  question  how  far  a  creditor  to  an  w- 
solvent  estate  could  pay  himself  by  a  set  off;  as  if  A  die 
owing  me  $1,000,  and  I  have  a  debt  against  his  estate  of 
(1,090,  can  the  $1,000  be  offset  and  I  claim  only  the  $20  the 
balance ;  now  settled  it  can  be  done, 

§  5.  In  this  act  of  Congress  there  was  a  provision  that  Bankrupt 
where  ifcappeared  to  the  commissioners  there  has  been  mu-  Act»  of  Con- 
tual  credit  given  by  the  bankrupt  and  other  person,  or  mu~  I^Jqo^J^ 
tual  debts  between  them,  before  the  bankruptcy,  the  assignee  ii.      ' 
shall  state  the  account,  and  one  debt  may  be  set  off  against  the 
other,  and  the  balance  only  be  claimed,  or  paid  on  either  side ; 
there  is  a  similar  provision  in  the  British  statutes,  but  there 
is  no  such  express  provision  in  the  insolvent  statutes  of  Mas- 
sachusetts, and  by  them  the  commissioners  have  power  "  to  1  stra.  645, 
receive  and  examine  all  claims  of  the  several  creditors,"  and  Gibson  r. 
it  has  been  said  these  only;  still  the  general  practice  has  £Ud^n\ 
been  to  set  off  mutual  debts  and  credits,  or  to  allow  the  ere-  paiy.-lg" 
ditor  to  do  it,  that  is,  to  make  his  charges  against  the  in-  Com.  D.  34, 

solvent  estate,  and  to  credit  what  he  owes  it,  and  to  claim  the  f?"***60* 
11'  II.  c.  30. 

balance. 

§6.  And  before  the  British  acts  were  passed,  it  is  stated  2  Com.  D. 
that  "  where  there  were  mutual  dealings,  the  balance  only  Q  ci***  * 
should  be  paid  in  cases  of  bankruptcy.  254."—  1 ' 

§  7.  The  principle  to  be  extracted  from  all  the  cases  seems  Mod.  ^15. 
to  be  this :  the  insolvency  does  not  vary  the  rights  of  the  parties, 
as  if  I  owe  A  $100,  and  he  owes  me  $100,  and  on  his  suing 
me  I  have  a  right  to  set  off  my  debt  against  him  ;  whenever 
it  is  of  a  nature  to  be  set  off,  in  that  manner,  and  his  es- 
tate after  his  death  is  insolvent,  I  still  may  set  off,  for  his  in- 
solvency shall  not  make  my  case  better  or  worse,  as  to  a  set 
off,  but  my  former  rights  remain  in. this  respect. 

§8.  This  is  in  substance,  the  principle  stated  by  Lord  6T.  n.57, 
Kenyon  in  this  case,  in  which  he  said  a  set  off  is  the  prac-  SlwSneei 
tice  of  the  case,  and  the  5  Geo.  ch.  30.  (worded  like  the  act  r.  Evans,    ' 
of  Congress  above,)  proceeded  on  the  law  of  the  case,  a  and  setoff  post, 
applied  the  same  rule  to  the  commissioners  of  a  bankrupt," 
as  in  set  offs  in  court. 

§  9*  The  adjudged  cases  of  set  off  depends,  principally,  3  Bl.  Com. 
on  English  decisions:  and  these,  on  their  statutes,  (which  305# 
differ  from  ours,)  the  acts  of  2  Geo.  II.  ch.  22,  and  8  Geo.  II. 
24.  provide  that  where  there  are  mutual  debts  between  the 
plaintiff  and  defendant,  one  debt  may  be  set  against  the  Si?*"  R*  £^?f 
other,  and  be  pleaded  in  bar,  or  given  in   evidence,  on  the  ^l^§  of" 
general  issue,  which  shall  operate  as  payment,  and  extin-  Lane,  v. 

StedBtone.— 5  T.  R.  133. 
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Ch.  39.    guish  so  much  of  the  plaintiff's  demand ;  under  this  broad 
Art.  7.     expression,  mutual  debts,  the  defendant  may  set  off  almost 
v^*v*^»s  any  debt,  as  for  goods  sold,  on  note,  bond,  judgment,  &c. 
he  has  against  plaintiff  at  the  time  he  sues ;  as  where  the 
plaintiffs  sued  for  work  and  labour  done,  goods  sold,  and  mo- 
ney lent,  and  the  defendant  pleaded  the  general  issue,  and 
Sve,  in  evidence,  a  debt  due  to  him  as  surviving  partner,  for 
Dour  done  by  him  and  his  deceased  partner, 
s  T.  R.  607,      §  10.  Mutual  credit  may  exist  though  the  parties  do  not 
Hankey,  &    mean  to  trust  each  other,  as  if  a  bill  of  exchange,  accepted 
c.  Smi^fe '  by  A,  comes  into  my  hands,  and  I  buy  goods  of  him  on 
al. — 6  T.  R.  credit,  henoThnovoing  I  have  the  bill,  there  is  mutual  credit. 


T*tL*7a^—   an(^  *  may  se*  °^  ^e  k*^  against  the  goods;  also,  in  a  suit 
Stra.  12,  34   ^y  his  assignees,  if  I  got  the  bill  befo 


fore  the  bankruptcy,  but 
Manh  v.  '  not  if  afterwards. 
Chambers.  §  n.  One  judgment  set  off  against  another.  The  plaintiff, 
—8  T.  R.  an  aggjgne^  sued  in  Chancery  the  Hudson's  Bay  Company, 
to  oblige  them  to  allow  him  to  transfer  stock;  they  were 
Gibson's'  allowed  to  set  off  the  stock  on  shewing  the  bankrupt  was 
case.  their  factor  and  debtor,  and  a  by-law  to  that  purpose  on  a 

clause  in  the  bankrupt  act. 
2  Cranch,  Insolvency,  how  pleadable   by  an   administrator   to  scire 

368#  facias*    In  every  insolvent  case  the  United  States  are  entitled 

to  priority  out  of  their  insolvent  debtors9  effects. 
7  Mass.  R.         §  1 2.  The  officer  attached  the  defendant's  goods,  and  pend- 
2^»  Ro^]T    ing  the  action  he  died,  and  his  administrator  came  in,  and 
Ien,execu-~   judgment  against  him,  and  execution  was  delivered  to  the 
tor.1  officer ;  he  delivered  up  the  goods  to  the  administrator,  and 

he  inventoried  them  as  part  of  the  intestate's  estate ;  and,  on 
settling  his  account  of  administration,  the  judge  of  probate 
assigned  to  the  intestate's  widow  all  the  effects  that  remained 
after  paying  funeral  charges,  &c. ;  there  was  no  representa- 
tion of  insolvency  made.    The  court  held  that  the  officer 
was  liable  to  the  plaintiff  in  the  original  action,  for  the  value 
of  the  goods  attached  by  him. 
7  Mass.  R.        §  13.  A  gave  a  promissory  note  to  B  on  demand,  and  B 
265,  Upturn,  afterwards  executed  a  letter  of  license  to  A  covenanting  to 
Smith!  receive  payment  in  five  equal  instalments,  and  that  if  he 

sued  A  contrary  to  such  license,  he  should  be  discharged 
of  all  demands ;  the  three  first  instalments  were  duly  paid ; 
B  sued  the  note,  the  fourth  not  being  paid,  &c.  before  the 
fifth  was  due ;  plaintiff  had  judgment  for  the  whole  balance 
due  on  the  note ;  for  the  defendant  can  claim  the  benefit  of 
the  covenant  only  by  complying  punctually  with  the  terms 
10 Mass.  R.  jof  it-  as  he  did  not,  the  covenant  is  no  bar. 
BABudtiiv.       §14^  A  died  intestate,  and  B,  his    creditor,   recovered 
Crcasey.    *  judgment,  and  levied  on  his  lands;  afterwards  A's  estate 
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was  represented  and  proved  to  be  insolvent ;  B  filed  his    Ch.  39* 
claim  with  the  commissioners,  had  it  allowed,  and  received     ArL  7. 
of  A's  administrator  nearly  all  the  dividend  awarded  to  B ;  v^^v^m* 
the  court  held  B's  title  to  the  land  good,  and  that  he  was 
accountable  to  A's  estate  for  the  said  monies  received*   B 
first  came  in  and  claimed  in  partition  after  the  commissioners 
made  it,  alleging  no  notice   oefore,  (was  newspaper  notice,) 
and  proved  tnis  tide ;  by  the  levy  the  title  vested  in  B,  and 
by  his  after  conduct  it  cannot  be  affected. 

§  15.  Assumpsit  on  two  notes  given  by  the  defendant's  in-  8  Mass.  R. 
testate  to  the  plaintiff;  the  defendant  duly  returned  an  inven-  J^JjjJf 
tory,  &c.  and  represented  the  estate  insolvent,  and  commis-  ^ore,  admi- 
sioners  were  appointed,  and  the  plaintiff  proved  his  debt ;  nutrator. 
November  1 3,  1 807,  they  reported,  all  the  claims  allowed 
were  $1,472.33;  January  15,  1808,  the  defendant  settled 
his  first  account,  balance  then  due  to  him  J  127.28;  he  ob- 
tained a  license  to  sell  real  estate,  and  did  sell,  &c  but  set- 
tled no  final  account  in  legal  time,  and  refused  to  pay  the 
plaintiff  any  proportion.  He  sued  March  3, 1 8 10 ;  Apnl  1 2, 
1810,  the  judge  allowed  the  defendant  five  months  further  to 
settle  his  administration  account.  In  that  time  he  did  settle 
his  final  account;  a  dividend  was  decreed  of  twenty-five 
cents  in  the  dollar,  and  the  defendant  offered  to  pay  the 
plaintiff  his  proportion,  but  he  refused  to  receive  it;  but  this 
offer  was  not  until  after  the  action  was  entered  in  the  S.  J. 
Court.  Judgment  for  the  dividend  $58.12  only,  and  interest 
from  the  date  of  the  plaintiff's  writ;  this  judgment  was 
founded  on  the  eauitabU  circumstances  of  the  case  as  was 
stated ;  but  this  decision  is  according  to  the  letter,  though 
perhaps  not  according  to  the  spirit  of  the  aforesaid  act  of 
June  20,  1794.  After  the  commissioners  of  insolvency  are 
appointed,  there  can  be  no  action  against  the  administrator, 
unless  the  claim  has  been  filed  before  them.  15  Mass.  R. 
264,  268. 

§  16.  Replevin  for  sundry  goods ;  plea  property  in  Samuel  9  Man.  R. 
Etheridge,  and  not  in  the  plaintiff's ;  replication  property  in  J?»  **+  ai 
the  plaintiff's  and  issue ;  judgment  for  them,  for  when  an  in-  r.  Etheridge, 
solvent  debtor  (as  in  this  case)  has  conveyed  his  goods,  &c,  &  al. 
and  among  them  the  tools  of  his  trade,  to  certain  of  his  cre- 
ditors, (the  plaintiffs)  ^  an  arrangement,  afterwards  made  by 
a  part  of  them,  to  deliver  him  a  third  of  his  said  tools,  so 
selected  as  to  enable  him  to  pursue  his  business;  held  those 
who  executed  the  agreement  were  not  bound,  since  all  had 
not  executed  it ;  and  the  creditors  taking  into  their  possession 
the  two-thirds,  was  no  evidence  of  the  selection  contemplated 
in  the  agreement;  hence  the  property  of  the  one  third  re- 
mained in  the  creditors  to  whom  it  had  been  conveyed; 

vol.  n.  10 
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Ch.  39.    these  tools  of  his  trade,  his  types  and  instruments  for  print- 
er*. 8.     ing,  so  not  attachable.  The  court  presumed  that  all  the  plain- 
v^^v^y  tins  were  expected  to  execute  the  covenant  produced  by  the 
defendants,  and  that  none  of  them  contemplated  being  bound 
unless  all  were  bound  by  it. 
9  Mass.  R.         §17.  This  was  assumpsit  for  money  had  and  received,  &c. 
538,  Brig-      and  the  court  decided  that  if  A  and  other  creditors  of  B, 
ham  v.  Eve-  ^  ^ofo^  debtor,  execute  a  letter  of  license  to  B,  covenant- 
ing not  to  sue  him  within  two  years,  and  on  the  same  day  B 
conveying  to  A  the  moiety  of  a  machine,  the  profits  of  which 
were  to  be  distributed  among  B's  creditors,  pro  rata,  B  con- 
tinuing in  the  use  of  it,  and  if  before  the  two  years  expired 
A  brings  assumpsit  against  B  for  the  moiety  of  the  profits 
received  by  him,  this  action  well  lies ;  for  the  letter  of  li- 
l  Johns.  R.    cense  was  not  intended  to  apply  to  these  earnings  a  new 
300,  how  far  cause  0f  action ;  and  assumpsit  will  lie  by  one  tenant  in  corn- 
is  conch*?6    mon  against  another,  where  the  latter  has  received  all  the 
sive.  profits,  or  more  than  his  share.    It  must  be  understood  the 

profits  were  realized  in  money  by  B. 

1  Johns  R.  §  18*.  If  under  an  insolvent  act  the  defendant  pleads  a  dis- 
91,  Service  charge,  he  need  not  specially  state  all  the  proceedings  prior 
Cru^rr?1'  to  ^  certificate  of  discharge.  It  is  enough  to  state  that  ver- 
Cropsey.1-7  batim  ;  where  new  matter  is  alleged  in  a  plea,  it  must  con- 
Johns.  R.  elude  hocparatus,&LC*  3  Johns.  R.  242,  and  plea  since  the  last 
DakhTs? V  continuance,  and  lease  to  amend.  If  one  insolvent  get  his 
WUt™i39.     discharge  under  the  insolvent  act,  and  thai  undertakes  to 

plead  specially,  and  state  all  the  proceedings  as  to  his  dis- 
charge, he  must  state  a  conformity,  in  all  respects,  to  the 
provisions  of  the  act.     2  Stra.  869 ;  Sal.  521 ;   1   Bos.  &  P. 

2  Johns.  R.    448;  Ch.  178.  a.  22.  s.  16. 

HeVmalce.r'  §  * 9*  Plea  discharge  under  the  insohent  act.  To  this  plea 
the  plaintiff  replied,  and  stated  all  the  causes  for  which  the 
discharge  is  made  void  by  the  act ;  on  demurrer,  replication 
held  bad ;  for  in  such  case  the  plaintiff  must  point  out  the 
particular  cause,  or  fraud,  on  which  he  relies  to  avoid  the 

4  East.  372,  discharge.    Plea  insolvency,  &c.     15  Mass.  Rep.  148. 

ait^Rawj         ^°  ^  ^e  cred*tore  of  an  insolvent  agreed  to  be  paid  in 

and  i  P.  W.  six  instalments ;  four  first  to  be  secured  by  collateral  security, 

768 — lAtk.  and  a  creditor  privately  agrees  with  the  insolvent  to  have 

105.  such  security  also  for  the  two  last ;  this  is  a  fraud  on  the 

other  creditors,  and  void,  though  he  was  to  be  paid  no  more 

than  the  rest,  but  only  to  have  better  security  in  part ;  the 

principle  is  the  same,  there  is  fraud  in  law,  as  well  where  he 

8  Cranch,      privately  gets  better  security,  as  where  he  gets  underhand- 

36,  Alexan-    ^Jy  more  money. 

of "*.  Her-  Art.  8.  Federal  decisions :  see  a.  1,3;  a.  2;  a.5.s.l*17; 
bert.  a*  65  a*  7.  s.  5,  11.     §  1.  A  deed  valid  as  to  B,n  insolvent, 
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void  as  to  his  trustees.    An  appeal  from  the  Circuit  Court,    Ch.  39. 
Coktmbia,  sitting  in  chancery.    John  Potts,  the  insolvent,  had    ArU  8. 
mortgaged  lands  to  L,  &c.  in  trust,  to  secure  a  debt  Potts  v^-v-^^/ 
owed  to  said  bankrupt,  but  the  deed  had  not  been  recorded  C.  223.  a. 
within  eight  months,  as  the  law  of  Virginia,  governing .  the  n>31- 
case,  required,  which  declared  mortgages,  though  good  be- 
tween the  parties,  void  as  to  creditors  and  subsequent  purchas- 
ers without  notice,  if  not  so  recorded ;  Potts  became  insolvent, 
and  Herbert  became  his  trustee  under  the  act  of  Congress 
for  the  relief  of  insolvent  debtors  within  said  district  of  Co- 
lumbia; held  Herbert,  the  trustee,  as  he  stood  in  the  place  of 
the  creditors  of  Potts,  might  shew  this  deed  was  void  under 
said  Virginia  statute,  though  Potts  himself,  being  a  party, 
could  not*    The  land  had  been  sold  by  consent,  and  the 
proceeds  of  the  sale  deposited  in  bank.    In  this  case,  said 
the  court,  the  deed  is  declared  void  for  the  benefit  of  the 
creditors,,  but  in  the  cases  cited  to  prove  the  deed  valid  against 
the  trustee,  as  Cooper,  307 ;  2  Vera.  564, 609 ;  2  Vesey,  633 ; 
1  Atk.  94, 162 ;  the  court  had  no  reference  to  creditors. 

§  2,  The  insolvency  must  be  a  legal  known  insolvency  mani-  8  Cranch, 
fested  by  some  notorious  act  of  the  debtor,  pursuant  to  law,  431,  Prince 
to  entitle  the  United  States  to  priority  of  payment,  as  in  this  *' Bartlett- 
case  removed  by  writ  of  error  from  the  S.  J.  Court  of  Mas- 
sachusetts, stated  as  decided  in  that  court;  ante  a.  5,  s.  17. 
Note,  the  judgment  in  the  state  court  on  which  the  writ  of 
error  was  brought,  was  given  by  a  single  judge,  at  a  nisi 
prius  trial.  Duvall,  J.  in  giving  the  opinion  of  the  Supreme 
Court  of  the  United  States,  observed,  that  it  did  not  appear 
that  the  property  of  Welman  v.  Ropes,  "  was  attached  as  the 
effects  of  absconding,  concealed,  or  absent  debtors ;"  nor  did  it 
appear  u  they,  or  either  of  them,  have  made  a  voluntary  as- 
signment of  their  property  for  the  benefit  of  their  creditors," 
nor  was  u  it  alleged  that  either  of  than  have  committed  an 
act  of  legal  bankruptcy ;"  the  cases  of  insolvency  specified 
by  the  act  of  Congress.  15  Mass.  R.  419,  423,  assumpsit, 
plaintiff  of  Boston,  defendants  of  Maryland.  Defendants 
pleaded  her  laws  of  insolvency;  held  comity  among  the 
states  does  not  apply  when  the  laws  of  another,  insisted  on 
in  defence,  is  injurious  to  the  citizens  of  the  state  where  the 
action  is. 

§  3.  Act,  March  3,  1 797,  s.  5.  does  not  apply  to  an  old  9  Crunch, 
debt  due  before  it  was  passed,  though  after,  the  balance  was  374,  United 
ascertained  at  the  treasury;  as  where  error  was  to  the  Cir-  States t>^  ^ 
cuit  Court  of  Delaware.    George  Bush  was  collector  of  the  g^nUhees 
customs  at  Wilmington,  and  Henderson  his  surety  in  his  offi-  of  Hendrick- 
cialbond;  Bush  died  February  %  1797;  by  an  adjustment  ■on* 
of  his  accounts  at  the  treasury  in  1801,  it  appeared  ne  owed 
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Ch.  39.     a  balance  of  $3,453.6,  and  Henderson  became  a  bankrupt, 
Art.  8.      and  the  United  States  attached  his  effects  in  the  hands  of 
v.^rv-^^/  Bryan  and  ah  his  assignees.    Judgment  against  the  United 
States,  on  the  ground  their  priority  under  said  act  of  March 
3,  1 797,  did  not  extend  to  this  case,  a  debt  in  fact  due  to 
them  before  the  act  was  passed ;  the  prior  acts,  giving  such 
priority,  were  confined  to  custom-house  bonds  for  duties. 
SCranch,         §4.  Where  A  and  B,  joint  owners  of  cotton,  consign 
i<\  Wall  v.     jt  to  (^  ^jth  various  instructions ;  A,  as  to  his  moiety,  instructs 
lfir  '  C  to  sell  in  one  way,  and  B,  as  to   his  moiety,  instructs  C  to 

sell  in  another  way.  A  is  not  affected  by  B's  insolvency ; 
for  A  may  have  a  separate  action  for  his  moiety  against  C, 
and  recover,  and  leave  B  or  his  creditors,  separately,  to  sue 
for  and  recover  his  moiety ;  the  variant  instructions  operated 
as  a  separation. 
1  Wheaton's  §  5.  A  discharge  of  an  insolvent  debtor  valid  though  it  be 
R.  447,  Am-  fraudulently  obtained.  Under  the  act  of  Rhode  Island  for  the 
Smith  r&  al.  re^fofpoor  prisoners  for  debt,  and  in  such  case  there  is  no  es- 
— a.  6.  s.  7.  cape,  and  no  action  lies  on  a  bond  for  the  liberty  of  the  prison 
yard ;  the  plaintiff  brought  debt  on  such  a  bond  in  the  Circuit 
Court  of  Rhode  Island,  dated  August  31,  1810,  conditioned 
if  S.  Smith,  a  prisoner  in  jail,  at  Ammidon's  suit,  shall  "  con- 
tinue and  be  a  true  prisoner  in  the  custody  and  safe  keeping 
of  Roger  Allenton,  keeper  of  the  said  prison,  &c.  within  the 
limits  of  the  said  prison,  until  he  shall  be  lawfully  discharged, 
without  committing  any  manner  of  escape,  or  escapes,  during 
the  term  of  his  restraint,  then  this  obligation  to  be  void.  1. 
Plea,  Smith  remained  a  true  prisoner,  &c  2.  The  proceed- 
ings in  which  he  took,  the  poor  prisoner's  oath,  &c.  stating  the 
oath.  To  the  first,  replication  he  did  not  remain  a  true  pri- 
soner, &c. ;  to  the  second,  replication  shewing  how  he  was 
seized  of  a  large  estate  and  conveyed  to  his  two  sons  in  trust 
pending  the  action,  so  showing  how  he  committed  perjury, 
and  fraudulently  obtained  his  discharge.  To  this  replication 
the  defendant  demurred  and  joinder ;  the  law  provided  that 
if  such  prisoner  should  be  convicted  of  having  sola,  leased,  &c, 
his  estate  contrary  to  his  oath,  he  should  not  only  be  liable 
to  the  pains  and  penalties  of  wilful  perjury,  "  but  shall  re- 
ceive no  benefit  from  said  oath  or  affirmation ;"  held  as  this 
discharge  was  in  the  course  of  the  law,  it  could  not  be  deem- 
ed an  escape ;  also,  "  conviction  is  a  technical  term  applicable 
to  a  judgment  on  a  criminal  prosecution,  not  to  a  proceeding 
on  this  bond,  "  and  implies  such  conviction  to  avoid  the  dis- 
charge." 13  Mass.  R.  424,  427.  Assumpsit  on  the  defen- 
dant's note  to  the  plaintiff;  defendant  being  in  failing  circum- 
stances, his  creditors  met  and  appointed  an  agent  to  receive 
his  property,  (he  no  party  then)  and  distribute  the  proceeds 
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among  them,  pro  rata,  and  agreed  to  discharge  him.    He  de-    Ch.  39* 
livered  his  property  to  the  agent,  and  he  tendered  to  a  ere-     ArU  8. 
dhor  his  part  who  refused ;  held  as  to  him  the  debtor  was  dis-  v^-v-^y 
charged* 

§  6.  Insolvency  in  the  acts  of  Congress  before  cited,  a.  2.  2  Wheaton1* 
as  August  4,  1790;  March  3,  1797;  and  March  2,  1799,  ^^Jf6' 
means  a  legal  insolvency,  which  occurring,  the  United  States9  &  ^^^ 
preference  accrues  as  in  the  other  specified  cases ;  but  if  be-  Smith.    See 
fore  this  preference  accrues  to  them,  the  debtor  has  bona  fide  c«  **5-  *•  9> 
conveyed  his  estate  to  a  third  person,  or  has  mortgaged  it,  or 
his  property  has  been  seized  under  an  execution,  it  is  divest- 
ed out  of  him,  and  this  preference  does  not  accrue.    A  judg- 
ment gives  to  a  judgment  creditor  a  lien  on  all  the  judgment 
debtor's  lands  in  Pennsylvania,  and  a  preference  over  after 
judgment  creditors ;  but  the  law  defeats  this  preference  in  fa-  The  heirs 
vour  of  the  United  States  in  the  cases  specified  in  the  act  of  have  **£ 
March  2, 1 799,  s.  65 ;  this  was  error  to  the  Circuit  court  of  ^j/e*. 
Pennsylvania;   the  plaintiffs  sued  W.  Crammond,  in  that  tateissoid, 
court,  referred,  and  award  for  the  plaintiffs ;  judgment  nut  though  in- 
May,  1805,  exceptions  filed  and  overruled ;  final  judgment  plv*nk— * 
May  15,  1806.    May  22,  1805,  Crammond  conveyed  all  his  21s  Good- 
estate  to  trustees  for  the  payment  of  his  debts ;  then  he  was  rich  v. 
indebted  to  the  United  States  on  several  bonds,  payable  of-  P^TS!?1 
Ur  May  22,  1 805 ;  were  sued  and  judgments  thereon  and  MaaTii. 
executions  issued,  and  levied  on  Crammond's  landed  estate,  280.— A* 
called  Sedgely,  and  it  was  sold.    The  plaintiffs  Thelusson  mortgagee 
and  al.  sued  Smith,  the  marshal  who  had  so  levied,  to  recover  ^J^}^ 
enough  of  the  proceeds  of  the  levy  in  his  hands  to  satisfy  mortgage  is 
their  judgment ;   a  special  verdict  found    Crammond  was  less  than  hit 
insolvent  May   20,  1805,  but  that  it  was  not  notoriously  £?ht,  H* 
known,  and  the  fact  he  was  unable  to  pay  all  his  debts,  May  3^*' 
22,  1805,  was,  by  agreement,  made  part  of  the  verdict. 
Judgment  against  the  plaintiffs ;  the  question  was  between 
them  and  the  United  States.      It  seemed  to  be  taken  for 
granted  that  the  plaintiffs9  judgment  nisi    May  20,  1805, 
bound  the  debtor's  real  estate  from  the  time  it  was  rendered ; 
but  his  assignment  of  May  22,  1805,  above,  when  unable  to 
pay  all  his  debts,  was  one  of  the  very  cases  mentioned  in  said 
s.  65,  that  gives  the  preference  to  the  United  States — and 
then  it  accrued ;  which  provides  that  in  all  cases  of  insol- 
vency, &c.  the  debts  due  to  the  United  States  shall  be  first 
satisfied,"  &c. ;  these  expressions  "  exclude  all  debts  due  to 
individuals,"  "  the  law  makes  no  exception  in  favour  of  prior 
judgment  creditors ;"  hence  this  judgment  was  viewed  as  a 
debt  only,  for  said  the  court,  the  United  States  must  be  sa- 
tisfied out  of  the  debtor's  estate  he  has  when  this  preference 
accrues*    If  then,  before  it  accrues,  he  bona  fide  conveys,  or 
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Ch.  39*  mortgages,  his  estate,  or  it  is  seized  on  fi  fa,  the  property  is 
Art.  8.  devested  out  of  him,  and  cannot  be  liable  to  the  United 
k^-v^^  States,  but  only  his  remaining  right  is  liable,  &c.  but  a  judg- 
ment is  but  a  lien,  and  does  not  devest  his  estate  out  of  him, 
making  a  clear  distinction  between  a  judgment  and  a  mort- 
gage ;  so  far  as  this  operates  on  the  debtor's  estate,  it  conveys 
it  from  him ;  but  a  judgment,  not  executed,  leaves  his  whole  es- 
tate in  him.  See  United  States  v.  Fisher,  &  al.  2  Cran.  358 ; 
Ch.  39.  a.  1,  s.  3 ;  Same  v.  How,  Ch.  188.  a.  2,  s.  4 ;'  Ch. 
195.  a.  5,  s.  1 ;  Ch.  225.  a.  6,s.  21 ;  the  same  principles  as  to 
mortgages  and  preference  were  settled,  3  Cranch,  73  to  92. 

3  Cranch,  This  preference  or  priority  "  does  not  partake  of  the  character 
73.  of  a  fen  on  the  property  of  public  debtors,"  p.  90;  the  word 

insolvency  extends  to  cases, "  where  a  debtor,  not  having  suffi- 
cient property  to  pay  all  his  debts,  shall  have  made  a  voluntary 
assignment  thereof,  for  the  benefit  of  his  or  her  creditors ;" 
this  clearly  means  all  the  property  the  debtor  possesses,  to 
make  a  legal  insolvency  he  must  assign  all  his  property.  If, 
however,  a  trivial  part  be  left  out,  to  evade  the  act,  this  must 
be  a  fraud  in  law,  and  of  no  avail ;  "  but  where  a  bona  fide 
conveyance  of  part  is  made  not  to  avoid  the  law,  but  to  se- 
cure a  fair  creditor,  the  case  is  not  within  the  letter  or  inten- 
tion of  the  act." 

4  Wheaton's  §  ?*  State  insolvent  acts  unconstitutional  and  void*  This 
122  to  908,  was  an  action  of  assumpsit,  Sturgis  plaintiff.  March  22, 1 8 1 1 , 
Supreme  Crowninshield  gave  Sturgis  two  notes  each  % 771. 86,  one 
U.° stated fhe  payable  August  1,  and,  the  other  August  15,  1811  ;  the  de- 
Feb.  1819,  fendant  pleaded  his  discharge  under  u  an  act  for  the  benefit  of 
Bturgis  t.       insolvent  debtors,  and  their  creditors,"  passed  by  the  legisla- 

Steld1111"       ture  of  New  York'  APril  3'  181 1  ;  after  statinS  the  provisions 
of  the  act  the  defendant's  plea  averred  his  compliance  with 

them,  and  that  he  was  discharged,  and  a  certificate  given 

to  him  the day  of 1812;  to  this  plea  there  was 

a  general  demurrer  and  joinder.    Judgment  for  the  plaintiff, 

and  that  the  plea  was  bad.    Held  1.  the  several  states  may 

enact  bankrupt  laws  until  Congress  enact  them,  &c.  provided 

such  state  bankrupt  laws  contain  no  principle  violating  the 

tenth  section  of  tne  first  article  of  the  Constitution  of  the 

United  States,  declaring  that "  no  state  shall  pass  any  law  im- 

£  airing  the  obligation  of  contracts ;"  2.  That  said  act  of 
Tew  York,  liberating  the  debtor's  person,  also  discharging 
him  from  all  liability  for  any  debt,  previously  contracted,  on 
his  surrendering  his  property  in  the  manner  prescribed,  is  an 
act  impairing  the  obligation  of  contracts  within  the  meaning 
of  said  section,  and  so  void,  in  so  discharging  the  defendant 
as  to  his  property,  not  so  as  to  his  person ;  3.  There  is  a  dis- 
tinction between  the  obligation  of  a  contract  and  the  remedy 
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to  enforce  it.     The  remedy  may  be  modified  as  the  state  legis-    Ch.  39. 
laturcs  judge  best*    So  acts  of  limitation,  and  against  usury.     Art.  9. 
ma/  be  passed  by  them;  13  Mass.  R.  1,  18.  Blanchard  v.  v^^-^^ 
Russell,  agrees  as  to  a  note,  &c.  made  before  the  insolvent  act 
is  passed — and  p.  18,  19,  cases  of  insolvency  decided  on 
principles  before  stated.    See  9  Johns.  325,  bar  to  all  suits 
brought  in  New  York;  same  principle,  6  Wheaton,  131, 
Farmer's  and  M.  Bank  *.  Smith. 

§  8.  In  this  case  the  debt  was  contracted  in  the  year  1813,  Sap.  Court 
in  South  Carolina,  where  both  parties  lived ;  the  debtor  re-  g^?s*£eb# 
moved  to  Louisiana,  and  obtained  his  discharge  in  1815,  i8i9,M'Mii- 
under  an  insolvent  act  of  that  State,  passed  in  1808;  held  lan  v. 
the  discharge  insufficient ;  judgment  for  the  creditor ;  4  Whea-  M'NeU. 
Urn's  R.  200,  213. 

Art.  9.  How  far  one  insolvent  can  secure  his  sureties  and  g*e  Surety 
endorsers ^  &c    §  1,  This  kind  of  security  as  open  to  fraud,  index,  and 
and  often  wanting  a  sufficient  consideration,  deserves  much  Dyfr?j?5y 
attention,  and  the  cases  seem  to  make  distinctions  between 
mercantile  and  other  contracts,  and  between  bankrupt  and 
other  transactions* 

§  2.  Formerly  it  was  held  that  a  gtfant  by  one  to  a  surety  g^  Save 
before  he  had  paid  any  money  was  not  good,  because  there  harmless,  in- 
was  no  valuable  consideration  ;  because  1.  nothing  was  paid ;  dex,  fcc. 
2.  the  security  could  not  compel  the  principal  to  do  it ;  but, 
otherwise,  if  he  had  been  bound  to  make  him  such  security. 
This  was  in  a  bankrupt  case,  nor  does  the  form  of  the  security 
appear.      If  bound,  &c.  hence  then,  if  A  said  to  B,  be 
my  surety  in  this  case  and  I  will  give  you  indemnity,  A 
would  have  been  held  to  give  the  indemnity  specified,  and 
there  had  been  a  good  continuing  consideration. 

§  3.    So  a  conveyance  of  goods  to  a  surety,  who  after-  uy^  295, 
wards  paid  the  debt,  held  fraudulent,  (because  there  was  no  note  n.-i 

notice.)  Son8'17' 

§  4.  No  debt  from  principal  to  surety  till  he  pays.     As  whiffin  & 
where  in  consideration,  the  plaintiff  would  accept  a  bill  of  ai. 
exchange  drawn  on  him  by  the  defendants,  they  promised  See  Ch.9.a. 
to  indemnify  him ;  the  defendants  became  bankrupts,  and  the  17v  *' 9* 
plaintiff  was  sued  on  the  bill  he  accepted,  and  his  body  ren- 
dered in  execution,  deemed  equal  to  payment.    Held  the 
plaintiff  could  not  come  in  under  the  commission,  because 
till  his  body  was  in  execution  there  was  no  debt  due  to  him 
from  the  defendants ;  so  none  till  after  their  act  of  bank- 
ruptcy;  hence  no  debt  proveable  under  the  commission* 
This  case  proves  that  on  an  indemnifying  promise,  or  con- 
tract, the  promisee  has  no  debt  due  to  him  from  the  pro- 
miser,  till  nis  debt  is  actually  paid  by  the  promisee,  to  pay 
which  he  became  bound,  as  surety,  endorser,  acceptor 


>pay 
,  &c. 
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Ch.  39.  §  $•  One  bound  to  indemnify  his  sureties  becoming  insolvent, 
Art.  9.  may  secure  them,  &c.  As  where  partners  Hastings,  Ethe- 
v^v-w^  ridge,  and  Bliss,  became  insolvent,  and  by  indentures  be- 
6  Mass.  R.  tween  them  and  the  plaintiffs,  Robert  Stevens,  jun.  and  1 1 
^39'  &^aen**  otkers>  wnWng»  the  plaintiffs  were  sureties  for  H.  E.  and  B. 
Bell,  a  d€-*  "*  certain  sums  not  all  ascertained,  the  principals  were  un- 
puty  sheriff,  able  punctually  to  pay  when  they  should  become  due,  and 
See  Ch.  39.  that  H.  E.  and  B.  were,  also,  indebted  to  certain  of  the 
a.  6.  s.  16.  piajutiff^  fo^  3^^  t0  indemnify  the  plaintiffs,  the  said  H.  E. 
and  B.  assigned  (among  other  property,)  the  goods  sued  for 
in  this  action  of  trover,  attached  by  Bell  in  the  suits  of  other 
creditors  of  H.  E.  and  B.,  and  this  assignment  was  to  the 
plaintiffs  in  trust  to  sell  the  goods,  and  to  make  specified  dis- 
positions of  the  proceeds,  and  among  others  to  pay  the  sure- 
ties two-thirds  of  the  monies  they  should  pay,  &c.  and  all, 
if  property  enough,  and  certain  creditors  pro  rata,  and  if  a 
surplus  after  paying  sureties  and  certain  creditors  named,  to 
account  for  it  to  H.  E.  and  B.  a  schedule  to  be  made  of  the 
goods,  &c.  as  soon  as  practicable ;  none  made  till  after  Bell 
attached  for  the  other  creditors,  for  whom  H.  E.  and  B. 
made  no  provision,  nor  for  creditors  generally ;  possession 
of  the  goods  was  immediately  given  to  the  plaintiffs  on  ex- 
ecuting the  deeds*  Defendant  objected,  1*  fraud  as  to  the 
said  attaching  creditors,  especially  as  to  said  surplus ;  2. 
want  of  a  legal  consideration.  Judgment  for  the  plaintiffs 
on  the  general  principles,  a  debtor  by  our  law,  as  also  one 
bound  to  indemnify  another,  may  secure  his  creditors  and 
sureties  with  their  consent,  by  pleasing  his  property,  or  con- 
veying it  in  trust  to  their  use,  fairly  and  honestly,  though 
but  for  a  part  of  his  creditors,  as  the  existing  debt  or  sure- 
ty's engagement  is  a  valuable  consideration ;  this  means  one 
continuing  on  the  request  to  become  surety.  The  law  of 
this  case  seems  clear ;  for  the  indemnifying  deeds  stated  the 
truth  of  the  case,  and  no  fraud  proved  or  presumed  in  fact ; 
especially  it  was  stated  in  the  deeds  they  were  to  indemnify 
sureties  as  to  their  future  payments,  so  were  strictly  right  in 
form  ;  so  held  the  sureties  strictly  to  prove  such  payments 
in  any  contest  between  them  and  creditors  not  provided  for; 
whereas  had  absolute  contracts  to  pay  certain  sums,  or  abso- 
lute deeds  of  property  been  given  to  the  sureties,  and  the 
parties  to  them  disclosing  nothing,  such  creditors,  to  avail 
themselves  of  any  thing,  must  have  had  all  the  burden  of 
proof;  and  little  can  it  avail  them  to  attach  as  trustees  the 
sureties,  or  other  trustees,  when  parties  to  a  fraud,  and  on 
the  eve  of  failure,  made  a  general  assignment  of  his  effects, 
and  gave  immediate  possession  to  B,  one  of  his  creditors,  in 
trust  to  satisfy  the  debts  due  to  B,  and  certain  other  merito- 
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rious  creditors  specified,  and  to  pass  over  the  surplus  if  any  Ch.  39. 
there  should  be,  to  the  creditors  generally ;  held,  this  con-  Art.  9. 
veyance  was  valid  against  the  other  creditors  not  specified, 
not  stated  the  creditors  specified  (except  B)  assented  to  the 
conveyance.    3  Day's  R.  340,  Hempstead  v.  Starr. 

§  6.  The  makers  of  a  note  gave  their  endorser  of  it  an  ab-  15  Maw.  R. 
solute  note   to  secure  him,  and  to  enable  him  to  attach,  #c.  *\£jJ5?|fc* 
This  note  was  for  $3000 ;  his  endorsements  but  for  *1 747.1 8,  Grafton, 
not  at  the  time  ascertained,  and  held  good.    The  plaintiff  en-  partner*  in 
dorsed,  for  the  maker's  accommodation,  certain  notes  Graf-  trade* 
ton  under  their  firm  drew,  and  before  they  were  payable,  the 
plaintiff  fearing  their  failure,  took  their  said  note  payable, 
immediately,  which  endorsed  notes  the  jury  inferred  the 
plaintiff  then  promised  to  pay  at  maturity,  in  consideration 
of  the  new  absolute  note  so  given  to  him,  and  he  sued  it 
forthwith,  and  attached  the  maker's  property,  which  their 
bona  fide  creditors  afterwards  attached  for  their  debts,  pay- 
able before  said  endorsed  notes  were  payable.    Verdict  for 
the  plaintiff  for  $1747.18.   Defendant  Gore,  (Grafton' had 
absconded)  thinking  it  his  duty  to  defend  for  their  creditors, 
moved  for  a  new  trial,  and  objected  1.  that  there  was  no  le- 
gal consideration  for  this  absolute  note  sued;  2.  that  said 
creditors'  attachments  on  their  notes,  payable  before  said  en- 
dorsed notes  were,  ought  to  hold,  and  that  as  to  them  the 
note  sued  was  fraudulent,  as  giving  the  plaintiff  an  undue 
preference*    Judgment  for  the  plaintiff,  and  the  court  held, 
1.  that  the  plaintiff's  liability,  as  endorser,  was  a  legal  con- 
sideration for  an  express  promise,  and  had  reference  to  the 
opinions  of  the  mercantile  world,  and  observed  that  the  cases 
cited  to  the  contrary,  were  principally  of  grants,  the  con- 
siderations of  which,  being  some  liability  of  the  grantee, 
they  had  been  held  void ;  and  said  the  court,  u  we  do  not 
think  this  principle  applies  to  mercantile  contracts,"  but  if 
there  be  any,  w  we  think  that  when  an  endorser  has  either 
expressly  or  impliedly  undertaken  to  pay  the  note  he  has 
endorsed,  there  can  be  no  question  that  such  an  undertaking 
is  a  good  and  valuable  consideration  for  a  promissory  note." 
It  does  not  appear,  in  this  case,  in  the  report  of  it,  that  any 
objection  was  made  to  the  absolute  form  of  the  note ;  this  in- 
demnifying note  or  contract  did  not  state  the  truth  of  the 
case  as  the  indentures  did  in  Stevens  v.  Bull,  but  it  expressed 
an  absolute  debt  of  $3000 ;  such  a  debt  was  no  part  of  the 
case,  in  which  the  endorser  placed  himself  by  his  endorse- 
ments ;  on  the  contrary,  when  the  plaintiff  attached,  he  had 
not  paid  a  cent,  nor  could  he  be  called  cm  to  pay,  nor  had 
he  any  right  of  action  whatever  founded  in  the  true  state 
of  his  case.    It  is  ever  a  sound  principle  always  to  hold 
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Ch.  39*  parties  to  state  in  their  contracts  the  truth  of  their  case, 
Art.  9.  and  not  so  to  form  them  as  to  deeeive  all  who  read  them,  as 
v^v^/  every  person  must  have  been  who  read  this  note,  as  he  must 
have  inferred  an  absolute  debt  of  $3000  payable  on  demand 
due  to  the  plaintiff;  whereas  in  truth  there  was  no  such 
debt,  but  at  most,  he  was  subject  to  a  contingent  liability, 
and  a  contract  with  security  in  form  and  words  founded  on 
this,  was  all  he  was  entitled  to  in  law  or  equity,  that  is,  a 
real  indemnifying  contract  fully  to  save  him  harmless.  Some 
ask  what  cunerence  does  the  form  make ;  answer  is,  very; 
great,  1.  as  to  the  parties,  when  a  promise  or  security  is 
given  to  the  surety  in  the  indemnifying  and  conditional  form, 
stating  his  liability  and  case  truly,  to  recover  on  it  he  must  tru- 
ly prove  his  case  exactly  what  he  pays  or  suffers ;  the  onus 
probandi  is  on  fcwi,  but  when  in  this  absolute  forrn^  he  re- 
covers of  course  immediately  the  whole  sum,  though  he  has 
not  paid  a  cent  as  surety,  and  may  never  pay  one  at  any 
rate,  not  what  his  absolute  contract  on  the  face  of  it  enables 
him  to  recover,  and  the  onus  probandi  is  thrown  upon  the 
promissors  to  prove  his  absolute  promise  signed  by  him  for  a 
great  sum  was  merely  in  a  case  of  indemnity  as  to  a  less 
sum.  How  is  he  legally  or  equitably  one  time  in  ten  to  do 
this  ?  2.  This  too  is  precisely  the  case  between  the  surety 
and  the  creditors  of  the  principal,  to  prevent  an  immediate 
recovery,  of  course,  of  the  whole  sum  in  the  absolute  con- 
tract, they  are  subjected  to  the  burden  of  proof  to  shew  the 
surety's  case  is  totally  different  from  what  appears  on  the 
face  of  such  contract.  How  is  it  possible  for  tnem  to  do  this 
one  time  in  twenty  ?  In  this  case  of  Cushing  v.  Gore,  it  is 
not  stated  in  what  manner  the  truth  of  the  case  came  to  the 
jury's  knowledge,  whether  by  Cushing  and  the  endorser's 
confession,  by  witnesses  called,  or  in  what  manner.  If  the 
least  fraud  in  the  case,  the  surety  is  not  to  be  expected  to 
confess  it,  or  to  admit  it  if  sued  as  trustee,  and  he  is  not  to 
be  compelled  to  admit  his  participation  in  fraud ;  this  case 
clearly  merits  much  consideration ;  especially  as  such  abso- 
lute notes  may  be  the  source  of  a  vast  deal  of  fraud  that 
never  can  be  detected.  See  as  to  the  fraud,  Ch.  169,  a.  2, 
s.  5,  Toussaint  i>.  Martinant. 
Co.  Lit.  36.       §  7.  It  is  a  rule  that  a  wrongful  manner  of  doing  a  thing 

Alf  ^d     S^a^  avo^  a  matter  l^at  might  have  been  executed  lawfully ; 
A.-L        '    as  where  one  destroyed  a  good  note  by  adding  a  seal  to  it, 


2  Vera.  162.  Cushing  did  not  take  this  absolute  note  as  a  part  of  the  ori- 
ginal terms  on  which  he  endorsed,  but  he  endorsed,  rely- 
ing on  the  law,  his  action  of  assumpsit  to  recover  what  he 
should  pay  by  reason  of  his  endorsements,  and  he  had  no 
right  to  vary  the  condition  in  which  he  had  placed  himself 
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to  the  injury  of  the  creditors  of  Gore  &  Grafton.  Had  we  a  Ch.  40. 
court  of  eauity  to  sift  the  truth  out  of  principal  and  surety,  Art*  1. 
and  to  order  refunding,  &c.  as  mentioned  m  Toussaint  v. 
Martinant,  the  case  would  be  different. 


*  CHAPTER  XL. 


INSURANCE. 

Art.  1  •  §  1  •  As  numerous  as  actions  of  assumpsit  now  are  on 
policies  of  insurance,  for  return  premiums,  &c.  it  is  imprac- 
ticable to.  consider  the  subject  in  detail  on  the  plan  of  this 
work.  The  object  here  is  to  state  principles,  and  to  select 
a  few  cases  English  and  American  to  illustrate  and  confirm 
the  principles  laid  down :  the  cases  on  this  head  rest  partly 
on  tne  general  principles  of  contracts ;  partly  on  the  marine 
law,  ana,  in  part,  on  the  principles  peculiar  to  the  contracts  of 
indemnity. 

§  2.  We  have  no  state  or  federal  statutes  on  the  subject, 
but  are  governed  almost  entirely  by  British  authorities; 
discussions  in  our  own  courts  will  be  preferred  where  they 
can  be  had. 

Lord  Mansfield  said,  there  are  two  sorts  of  policies,  mer-  Dougl.  469. 
cantile  and  gamine,  the  first  is  a  contract  of  indemnity,  and 
indemnity  only ;  the  second  mere  games  of  hazard. 

§  3.  The  nature  of  the  contract.     It  is  a  contract  by  which  JJP^Sj?"1^ 
the  underwriter,  for  a  premium  supposed  to  be  equal  to  the  _Manhsdi" 
risk,  engages  to  insure  or  indemnify  the  assured  against  a  ape-  —Burr.  R. 
cified  event*    The  underwriter  runs  the  risk,  but  does  not  —Term  R. 
experience  the  inconvenience,  as  in  a  loan,  of  laying  out  of  his  &c* 
money.     Pure  good  faith  is  the  essence  of  this  contract*    The 
least  fraud  or  undue  concealment  avoids  it.    It  is  very  bene- 
ficial, as  it  divides  the  loss  among  many,  and  enables  active 
enterprising  men  to  pursue  commerce  in  some  measure,  at 
the  hazard  of  monied  men,  who  rather  avoid  active  busi- 
ness. 

§  4.  Insurance  at  common  law  is  varied  in  England  by  19  Geo.  II. 
statute  19  Geo.  II.    Before  this  act  was  passed,  men  often  c.  37. 
insured  large  sums,  interest  or  no  interest,  without  having  any 
interest  on  board.    And,  also,  often  insured  the  same  inter- 
est several  times.    Both  were  called  wagering  policies*    The 
assured  having  no  interest  in  the  vessel,  or  cargo,  to  lose, 
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Ch.  40.    often  procured  a  loss  in  order  to  recover  his  insurance* 
Art.  2.     This  is  still  the  case  in  England  in  regard  to  foreign  vessels, 
v^^v^^  as  the  act  does  not  extend  to  them ;  as  a  French  ship  from 
DouS!* 314:  Hispaniola  to  France,  may  be  insured,  and  the  policy  alone 
""*    • R*      be  aeemed  sufficient  evidence  of  ,the  interest ;  so  an  Ameri- 
can ship  since  Independence. 

§  5.  But  this  statute  enacts,  "  that  from  and  after  the  first 
day  of  August  1746,  no  assurance,  or  assurances,  shall  be 
made  by  any  person  or  persons,  bodies  corporate  or  politic, 
on  any  ship  or  ships  belonging  to  his  majesty,  or  any  of  his 
subjects,  or  on  any  goods,  merchandise,  or  effects,  laden  or 
to  be  laden  on  board  of  any  such  ship  or  ships,  interest  or  no 
interest,  or  without  further  proof  of  interest  than  the  policy,  or 
by  way  of  wagering  or  gaming,  or  without  benefit  of  salvage 
to  the  assurer ;  and  that  every  such  assurance  shall  be  null 
and  void  to  all  intents  and  purposes."  Insurers  have  no 
concern  with  the  rate  of  exchange,  10  Johns.  R.  273 — 277, 
nor  with  the  rise  or  fall  of  markets,  2  Burr.  1167 — 1175. 
And  in  an  open  polity  the  premium  is  a  part  of  the  interest 
insured.     10  Johns.  R.  273. 

§  6.  Second  section,  provided  always  u  that  assurances  on 
private  ships  of  war,  fitted  out  by  any  of  his  majesty's  sub- 
jects, solely  to  cruise  against  his  majesty's  enemies,  may  be 
made  by  or  for  the  owners  thereof,  interest  or  no  interest-free 
of  average  and  without  benefit  of  salvage  to  the  assurer" 

6  7.  Re-assurance.  Fourth  section  in  the  act ;  this  enacts 
"  that  it  shall  not  be  lawful  to  make  re-assurance  unless  the 
assurer  shall  be  insolvent,  become  bankrupt,  or  die,  in  either 
of  which  cases  such  assurer,  his  executors  or  assigns  may 
make  re-assurance  to  the  amount  of  the  sum  before  by  him 
assured :  provided  it  shall  be  expressed  in  the  policy  to  be 
*  a  re-assurance." 

§  8.  How  far  this  act  has  been  adopted  in  Massachusetts 
has  been  made  a  question,  which  will  be  considered   in 
another  article.    This  clause  in  England  has  been  extended 
to  foreign  ships  also,  the  clause  in  the  act  regulating  insur- 
3  Burr.  1394,  ances  on  bottomry  and  respondentia  interests-  extends  only  tQ 
Bil0Tk~n    ^as*  -^ia  ships.     But  this  interest  must  be  specified  in  the 
Johns*  R.      policy.    Not  necessary  for  the  assured  to  have  the  precise 
302.  interest  or  proportion  of  it  to  be  insured  inserted  in  the  po- 

licy; but  16  East.  141. 
See  also  Art.      Art.  2.  What  is  an  insurable  interest?    §  1.  When  a  po- 
20.  Codman  ]iCy  js  to  be  made,  the  first  question  naturally  is,  if  the 
*•    ***'        assured  has  ah  insurable  interest.    As  to  proof  of  property, 

see  Art.  26. 
l  Wila.  io,        §  2#  "  The  party  insured  ought  to  have  property  in  the 

Sadlers'  Co,  r.  Badcock. 
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thing  insured,  at  the  time  of  the  insurance  made,  and  at  die    Ch.  40. 
time  of  the  loss  by  fire,  or  he  cannot  recover."  ArU  9. 

§  3.  In  this  case  A  and  B  owned  a  vessel,  and  A  chart-  k^t-v^** 
cred  B's  half,  with  a  covenant  to  pay  the  value  of  the  half,  ?J£a5f;.R- 
if  lost.    A  may  insure  the  whole  vessel  as  his  property,  JfgreenT— 
the  whole  being  at  his  risk;  he  was  as  owner  quoad  the  4 Dan. 463. 
voyage. 

§  4.  One  must  have  a  legal  interest  in  the  ship  to  insure  5  t.  r.  7Q9, 
his  freight,  as  where  in  1786  two  of  the  plaintiffs  bought  the  Camden  & 
ship  and  had  her  registered  in  their  two  names  only :  they  **•  ^t^61"" 
then  took  in  the  other  two  plaintiffs  as  partners,  who  paid  JJJUii  91  ^ 
half  for  the  ship,  but  no  transfer  was  made  to  them :  all  four  see  1  Johns. 
insured  Iter  freight,  and  sued  for  it,  on  the  ground  that  if  the  J*-  385* 
four  had  not  a  legal  interest,  they  all  had  an  equitable  in-  qJJJJJJJ;  • 
terest,  and  that  might  be  insured.  Sansom  v! 

But  the  court,  held  that  the  four  had  no  legal  right  to  the  Ball, 
ship  ;  so  none  to  the  freight,  which  results  to  the  ownership 
of  the  vessel.  v 

§  5.  Freight  paid  in  advance  is  an  insurable  interest,  and  4  Dall.  459. 
is  liable  to  an  average  loss,  2  Johns.  R.  346. 

§  6.  A  trust  interest  may  be  insured ;  as  where,  in   1795  8T.R.13, 
commissioners  were  authorized,  by  statute,  to  take  into  their  ]^£™£~ 
possession  and  care  certain  Dutch  ships  captured,  to  manage,  ter.— 5  Com. 
sell,  and  dispose  of  them,  according  to  the  king's  instructions,  D.  73.  -  3 
and  when  such  ships  were  captured,  it  was  held  they  might  ^-^^J5* 

A        .     .  *    . r  r     .    ;  T  J    r*         — 5  Bos.  & 

insure  them  in  their  own  names,  xn  transitu,  Lmcena  v.  Craw-  p  269 

furd.     2  Bos.  &  P.  242. 

§  7.  So  a  creditor  may  insure  goods  he  expects,  though  \?°n^F' 
consigned  to  another  to  his  use :  as  where  A,  in  Norway,  secreton.— 
owed  monies  to  B,  in  London,  and  without  any  order  from  5  Com.  b. 
him  consigned  goods  to  C  to  hold  for  B,  and  indorsed  the 
bill  of  lading  to  C.     The  court  decided  that  B  had  an  insur- 
able interest  in  the  goods :  the  owner  of  a  ship  under  a  bot-  %  Cain.  13. 
tomry  bond    for  more  than  her  value  has  no  insurable 
interest,  2  Cain,  in  Er.  110,  Smith  v.  Williams. 

§  8.  So  it  has  been  held  that  captors  may  insure  their  prizes  8  T.  R.  154, 
before  condemned :  as  where  a  prize  was  taken  and  insured  Kjem_^' 
by  the  captors  and  though  adjudged  no  prize  afterward :  Marshall  84, 
mere  is  no  return  of  premium,  there  being  an  insurable  in- 
terest in  such  a  prize.     So  it  has  been  decided  that  con- 
signees, prize  agents,  &c.  may  insure,  for  they  have  the 
captured  property  in  trust  for  those  concerned. 

§  9.  So  in  this  case  it  was  decided  that  the  agent  of  prizes  8  T.  B.  13, 
taken  and  going  to  England,  might  insure,  though  he  had  g81^: 
not  the  possession.    The  master  may  insure  his  wages,  &c.    Marshall  88. 

§  10.  And  at  common  law  an  insurance  might  have  been  —3  Bos.  & 

made  without  any  interest,  and  so  now  in  certain  cases,  not  T^2?6* 

J  '  '         ID.&E.745. 
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Ch.  40.  within  the  act  of  19th  Geo.  2.  Where  the  endorser  of  a 
Art*  2.  bill  of  lading  may  insure,  as  where  the  endorsement  is  only 
v^^-n^"^/  to  bind  the  net  proceeds  of  the  goods  after  their  arrival. 
l.Burr.  489.  §11*  So  in  the  case  of  Godin  v.  London  Assurance  Com- 
— 1W.B1.  pany,  it  was  held  that  different  interests  in  the  same  thing 
101,  Godm's  njight  be  insured  in  different  policies.  See  this  case  more  at 
Johns.  R.  large  in  a  subsequent  article :  one  who  has  given  a  bottomry 
385.  bond  of  his  ship  had  an  insurable  interest  in  her. 

1  Marshall         §  1 2.  So  a  reasonable  expectation  of  profit  may  be  insured. 
83  &  ill,      As  where  the  plaintiff  had  a  contract  to  supply  the  British 
Paridnson.     army  in  Canada  with  spruce  beer ;  he  haa  a  cargo  of  rao- 
— Park.  305.  lasses  coming  from  the  West  Indies,  and  it  was  held  by  the 
court  that  he  had  an  insurable  interest  in  the  profits  expected 
See  Tappen   to  arise  from  the  molasses,  but  the  insurance  was  not  on 
v.  Atkinson,    profit,  to  nomine,  but  on  the  ship  and  goods  on  board,  and  the 
— li  Johns°'  S°°^s9  "ky  agreement  are  valued  at  £1000,  being  the  pro- 
R.  293.  302.  «*s  expected  to  arise  on  the  cargo  of  the  above  ship  in  the 
event  of  her  safe  arrival  at  Quebec,  and  in  case  of  loss 
the  insurers  agree  to  pay  the  same  without  any  other  vouch- 
.1  Johns.  R.    er  than  the  policy •"    Tiiis  was,  in  fact,  a  policy  on  ship  and 
692, 615.       cargo,  and  in  it  a  reasonable  expectation  of  profit  was  fairly 
valued  at  £1000,  necessarily  included  in  the  property  in- 
sured, if  valued  at  the  port  of  destination*     See  Dumas  v. 
Jones* 
1  Marshall         §  13.  So  if  the  consignee  of  goods  refuse  to  receive  them, 
w' Vhai^  a      thence  the  consignment  devolves  on  a  general  agent,  he 
v.  Horncas-    may  insure  them,  as  agent  of  the  consigner  or  in  nis  own 
tie.— 1  Bos-    right,  if  he  has  accepted  bills  on  account  of  them.    Profits 
^u?"  316,o     are  insurable,  and  follow  the  subject  whence  arising,  $  Johns. 

Abbot  *.  Be-  R#n9# 

3  T.  R.  406,  A  supercargo  may  insure  a  gross  sum  he  has  in  lieu  of 
Hibbertt.  commissions.  2  Cain.  R.  357;  1  Johns.  R.  616. 
4Daii?42i  §  *4*  '*  *s  'a*^  down  M  a  principle  in  this  case,  that  no 
Russell  v.  '  one  can  have  a  legal  or  equitable  title  to  a  ship,  if  his  name 
Union  Ins.  be  not  in  the  register,  ana  so  (says  Marshall)  he  cannot  in- 
Co*  sure:  but  this  is  oy  26  Geo.  III.  which  makes  a  bill  of  sale 

totally  void,  if  the  certificate  of  the  register  be  not  inserted. 
It  is  a  question  if  this  authority  can  apply  here,  as  it  has 
been  decided  by  our  S.  J.  Court  in  Brown  &  al.  v.  Juril, 
that  by  the  act  of  Congress,  the  bill  of  sale  is  not  void,  ex- 
cept as  to  the  duties  and  entry,  or  custom-house  privileges 
only,  if  the  certificate  be  not  inserted;  but  the  sale  as  to 
lJohns.  R.   property,  is  good,  as  at  common  law.   See  Barclay  v.  Cousins, 

l  Bos.  &  P.    ^rt*  3#  s*  *• 

345,  Bell  v.        §  15.  A  British  agent  residing  in  Holland,  during  hostilities 

Gibson,  A.D.  between  that  country  and  Great  Britain,  bought  in  Holland 
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goods  the  produce  of  Holland,  and  shipped  them  for  British    Ch.  40. 
subjects.    These  goods  were  insured  by  them  in  England,     Art.  2. 
and  the  insurance  was  holden  to  be  legal.    But  afterward,  v^vw 
in  an  action  on  this  policy,  it  was,  after  two  arguments,  3  B<»- &  p- 


unanimously  decided  this  policy  was  void,  on  this  ground,  j^jjg  ^ 
that  it  is  illegal  for  any  British  subject  to  trade  with  an  enemy,  gjs,  potu  r. 
without  the  king's  license ;  though  it  did  not  appear  that  the  Bell, 
goods  were  purchased  of  an  enemy ;  it  only  appeared  they 
were  bought  in  an  enemy's  country ;  and  Chitty's  law  of 
nations  1  to  27.    Insurances  on  profits  by  a  policy  separate 
from  that  on  roods,  and  valid,  and  if  only  three-eighths  of 
the  goods  be  Tost,  the  assured  can  recover  only  three-eighths 
of  the  profits. 
But  if  the  king  license  trade  with  (he  enemy,  then  it  is  lawful  ft  Johns.  Ca. 


to  insure  it.  As  where  a  certain  trading  with  an  alien  enemy  mt 
for  spruce  and  goods  to  be  brought  from  the  enemy's  coun-  i'rq^r'T" 
try  in  his  ships  into  British  ports,  was  licensed  by  the  Bri-  196, 207.— 
tish  king's  authority.  Held  an  insurance  on  the  enemy's  *  East  273, 
ship,  as  well  as  on  the  goods  and  spruce,  put  on  board  for  *  ^JS-j^ 
the  benefit  of  British  subjects,  was  incidentally  legalized,  i  St  487. 
and  that  it  was  competent  for  a  British  agent  of  both  par-  — ft  Bos.  fc 
ties,  in  whose  name  the  insurance  was  effected,  to  sue  on  the  £°  3;7r* 

i-        •     x*  r  East  396. 

policy  in  time  of  war.  __$  £^  36 

§  16.  A  borrowed  money  of  B  to  purchase  a  cargo  to  be  13  Maw  R" 
sent  from  Boston  to  Albany,  and  pledged  it  to  him  as  colla-  61,  Locke  i>. 
teral  security,  but  all  the  papers  were  in  B's  name,  and  A  JJ-  *»•  his. 
had  none  but  parol  evidence  to  prove  his  right  to  redeem. 
B  got  insurance  in  A's  name  without  disclosing  the  nature  of 
his  interest  to  the  insurers.    B  in  case  of  a  loss*  was  to  have 
the  benefit  of  the  policy :  held  this  A's  right  to  redeem  was 
an  insurable  interest :  2.  That  B  was  a  competent  witness 
to  prove  A's  interest,  in  an  action  in  A's  name  against  the 
insurers. 

§  17.  A  hired  a  vessel  of  B,  and  engaged  to  have  her  in-  13  Mass.  R. 
sured.     A  has  in  her  an  insurable  interest,  (see  Oliver  v.  867,  Bartlett 
Green)  and  he  need  not  state  his  particular  interest  to  the  5L*}*J *" 
insurers,  if  not  inquired  of  by  them  what  is  the  nature  of  his  r' 

interest.    And  one  who  has  mortgaged  his  ship  for  the  full  13  Mass.  R. 
value  has  an  insurable  interest.  w" 

§  18.  The  assured,  how  he  must  assent  to  an  offset,  &c.  ft  Caines'  R. 
If  one  insured  be  indebted  to  his  broker  and  give  him  a  po-  139» 
licy  to  adjust,  and  he  adjusts  it,  and  debits  the  underwriter 
the  amount,  and  credits  the  assured,  this  is  no  payment  to 
him  till  he  assents. 

§  19.  Interest  in  a  vessel  bottomed,  is  insurable  :  As  where  2  Caines9  R. 
one  was  so,  and  A  purchased  her,  not  knowing  she  was  bot-  13»  Williams 
tomed  and  insured,  and  in  her  voyage  she  was  sold  under  v'*Snutha 
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Ch.  40. 
Art,  3. 

Total  t>. 
Smith. 


3  Day's  Ca. 
108. 

See  5  last  ar- 
ticles. 

6  X.  R.  35} 
50,  Preston 
v.  Towers. — 
1  Marshall 
30,  39— 
Dougl.  648, 
Anthony  v. 
Fisher. 


9  East  35.— 

1  T.  R.  84, 
Oest  v.  Ma- 
son.— 

2  Manleft 
Sel.  R.  100. 
—3  Maule& 
Sel.  R.  337. 


6  T.  R.  83, 
Brandon  v. 
Nesbitt. — 
1  Marshall 
36,37. 


6  T.  R.  413, 
Rotch  Vs 
Edie. 


the  bottdmry,  after  abandonment  for  want  of  funds  to  carry 
on  the  voyage.  Held  the  insurer  liable,  deducting  the  value 
of  the  vessel,  when  abandoned,  from  the  amount  of  the  in- 
surance; profits  areHnsurable  eo  nomine*  3  Caines'  R.  245. 
In  such  case  a  timely  abandonment  is  proper,  for  whatever 
may  be  the  claim  of  the  insurer  on  profits,  as  against  the  in* 
surer  on  cargo,  he  has,  as  between  him  and  the  owner,  a 
right  to  pay  the  first  cost  of  the  goods,  with  all  the  charges 
and  profits  according  to  the  valuation,  and  on  those  terms  to 
insist  on  an  assignment. 

§  20.  An  interest  in  the  vessel  and  cargo  gives  an  interest 
in  the  profits  of  the  voyage  which  may  be  insured. 

Art.  3.  Enemy's  property  cannot  be  insured,  but  neutraPt 
may,  though  bound  to  an  enemy's  port,  <frc. 

§  1.  In  this  case  a  policy  was  made  on  an  American  ship 
and  French  property ;  the  goods  were  British  manufactures, 
shipped  March  19,  1793,  but  the  order  was  given  January 
1793  ;  the  war  begun  after  the  order  was  given,  but  before 
the  shipment  was  made,  or  the  policy  was  subscribed.  The 
court  held,  that  this  policy  was  void,  for  at  the  time  it  was 
made  the  property  insured  was  enemy's  property.  But 
quaere  if  this  was  not  by  the  statute. .  The  profits  of  a  car- 

fo  employed  in  trade  on  the  coasts  of  Africa  may  be  insured. 
larclay  v.  Cousins,  2  East  544,  549,  and  Magens'  Essay 
97,  Dalmady  v.  Motteaux ;  3  Johns.  Cases  39. 

§  2.  So  if  Great  Britain  be  at  war  with  France,  and  a 
British  subject  sends  goods  to  France,  he  forfeits  them  if 
taken  in  the. act.  And  if  another  English  subject  insures 
them  the  policy  is  void,  and  no  action  can  be  maintained  on 
it  by  the  assured,  as  no  trade  between  a  subject  and  an  ene- 
my can  be  legal  as  insured,  except  licensed  by  government. 

§  3.  But  Lord  Mansfield,  in  this  case  said  that  u  it  is  no 
where  laid  down  that  policies  on  neutral  property,  though 
bound  to  an  enemy's  port  are  void ;  and  on  what  ground  can 
it  be  void,  as  it  must  be  lawful  to  insure  neutral  property, 
and  it  is  lawful  to  carry  it  to  an  enemy's  port  not  blockaded ; 
the  goods  not  being  contraband.  Drawing  a  bill  during  war 
on  a  subject  of  an  enemy  in  his  country  is  valid.  Law 
Jour.  156,  173,  A.  D.  1822. 

§  4.  In  this  action  the  court  decided,  that  an  alien  enemy 
cannot  maintain  an  action  on  a  policy  of  insurance  on  goods, 
though  shipped  in  London  for  Bayonne  before  the  war,  nor 
can  his  agent  though  a  creditor  of  the  enemy  insured.  And  4 
East  407,  410,  Brandon  v.  Curling ;  3  Bos.  &  P.  191.  How 
a  license  protects  enemy's  property.    1  Marsh.  87. 

§  5.  Rotch,  a  neutral  American,  resided  in  France,  at  war 
with  England,  and  owned  in  France  half  a  ship,  and  insured 


INSURANCE.  8& 

it  id  England.     Ami  the  court  held  the  policy  was  good,   -Ch.  40. 
and  that  he  could  recover,  though  the  other  half  was  owned    Art*  4. 
by  a  Frenchman,  an  alien  enemy  to  England  ;  but  Rotch  re-  v^v-"«w 
ttded  in  England  when  he  brought  the  action. 

§  6.  Andin  Brandon  v.  NesbUt,  Lord  Kenyon  said,  "  there  3  Burr.  1784. 
was  no  case  in  which  an  alien  enemy  had  been  allowed  to  ^W*  R* 
maintain  an  action,  and  that  the  action  Ricord  v.  Bettinghartt, 
on  a  ransom  bill,  was  brought  after  the  peace. 

§  7.  If  a  debt  have  no  reference  to  the  article  insured,  *  Bo,^1?# 
and  which  cannot  make  a  lien  upon  it,  it  will  not  give  an  H^^Ue^' 
insurable  interest ;  but  a  debt  which  arises  in  consequence 
of  the  article  insured,  and  which  would  have  given  a  hen  upon 
it,  does  give  an  insurable  interest. 

§  8.  The  lender  on  bottomry  and  respondentia  has  an  insu-  Park.  n.— 
table  interest  for  the  sums  lent,  and  the  owner  of  the  ship  or  qJJJJJJi  J4* 
goods  has  only  suck  interest  in  the  surplus  value  above  the  sum  chriSe.— 
lent;  but  the  assured  cannot  recover  unless  there  has  been  aBi.  Con. 
an  actual  total  loess  of  the  ship.  1  Maule  &  SePs.  R.  30, 31.  461- 

§  9.  In  this  case  the  court  Mid,  that  if  a  master  of  a  ship  2  Mass.  R. 
get  insurance  on  property  on  board  her,  and  has  none  on  2£J*2* 
board  her  but  his  commission  of  seven  and  a  half  per  cent,  on  v  Brown.— 
the  cargo  homeward,  this  commission  is  insured  by  this  poli-  Cowp.  479. 
cy ;  the  court  considered  the  insurance  as  attached  to  any 
«al  interest  he  had  on  board.   2  Cain.  357,  Robinson  v. 
New  York  Insurance  Company ;  1  Johns.  R.  616 — Commis- 
sion Lost. 

§  10.  An  agent  who  gets  insurance  for  his  principal,  act-  8  Johns.  R. 
ing  bona  fide,  Is  not  liable  if  he  do  not  get  the  lowest  terms,  J?7*  S48* 

§  11.  There  can  be  no  spes  recuperandi  after  property  N.'york'ins. 
captured  is  finally  condemned  by  the  highest  tribunal  of  the  Co l  Bin- 
country  ;  nor  is  it  a  subject  of  abandonment.    A  jury  cannot  n«y  47. 
find  its  value.  The  assured  may  recover  the  amount  paid  on 
his  bond  given,  to  have  his  captured  cargo  restored — and 
finally  condemned. 

Awr.  4.  Seaman's  wages,  be* 

All  maritime  nations  hold  out  inducements  to  seamen  to  L7j*L157' 
stand  by  the  ship;  hence  no  seaman  or  mate  of  a  vessel  can  2exS*rt.L_ 
by  law  insure  his  wages  becoming  due  in  future,  to  be  secured  Marshall  73. 

Sf  preserving  her,  or  any  property  in  the  nature  of  such  wages, 
ut  when  he  has  receroed  his  wages,  and  laid  them  out  in 
goods,  he  may  insure  those  goods ;  so  the  master  may  in- 
sure his  goods  or  his  part  of  the  ship ;  the  principle  extends 
only  to  wages  that  will  be  lost  if  the  ship  be  lost,  and  to  in- 
duce the  seamen  to  save  the  ship  in  order  to  save  their  wa- 
ges, the  law,  by  forbidding  them  to  insure  them,  obliges 
them  to  risk  their  wages  with  the  ship,  and  holds  out  an  in- 
ducement to  save  the  ship  in  order  to  save  their  wages ;  nor 
VOL.  ii.  1 2 
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Ch.  40.    can  the  sailor  recover  the  value  of  such  thing  in  an  action 
Art*  6.      against  his  agent  for  negligence  in  not  procuring  such  in- 
vv^"v^fc»'  surance. 

Art.  5.  Different  persons  may  insure  the  same  property,  each 
having  a  qualified  interest  in  it. 
r!!!rrr"489'       As  where  A,  a  merchant  at  Su  Petersburgh,  wrote  to  B, 
La^ionAi.    I1*8  corre*P9ndent  in  London,  to  whom  he  owed  money,  and 
surance  Co*    informed  nim  that  he  had  shipped  goods  for  London,  con- 
signed to  him,  and  would  send  him  a  bill  of  lading,  and  de- 
sired him  to  insure  them,  which  B  did  accordingly,  and  A 
having  shipped  the  goods,  did  not  send  this  bill  to  B,  but  en- 
dorsed it  for  a  valuable  consideration  to  C,  at  Moscow,  who 
sent  it  to  D,  his  correspondent  in  London,  with  directions  to 
insure,  which  he  also  did,  and  apprised  the  underwriters  of 
the  former  insurances  made  on  the  same  goods  by  B.  The 
court  decided  that  each  had  an  insurable  interest* 
l  Johns.  R.        The  assured,  whose  vessel  was  valued  at  $2000  on  his 
385-  second  policy  on  her,  his  first  insurance  on  her  $3000,  was 

allowed  to  prove  her  worth  $5000. 
Ld.  Mans-         Art.  6.  A  policy  made  against  our  laws  is  void*  secus  as  to 

EST "  *«*>  J* *;  *  .       ,  ,. 

Marshall,  §  1.  As  the  contract  of  insurance  is  only  to  secure  a  fair 

Pothier,  Va-  indemnity,  and  must  be  enforced  by  the  laws  of  the  land;  it  is 
eon^ack-  x*n€''  whenever  made  to  insure  a  ship's  passage,  the  trans- 
stone,  &c."  portation  of  goods,  or  other  transaction  contrary  to  those 
laws.  If  either  be  prohibited  by  our  statutes  or  common  law, 
the  law  of  nations,  or  a  treaty,  to  which  our  country  is  a  par- 
ty, the  assured  cannot  recover  in  our  courts ;  they  never  will 
suffer  him  to  use  these  laws  to  enforce  a  contract  made  to 
indemnify  him  in  any  affair  undertaken  in  violation  of  those 
laws. 

§  2.  It  is  a  general  rule,  that  no  insurance  can  be  made  on 
any  goods  intended  to  be  imported  or  exported  contrary  to 
those  laws,  and  the  underwriter  may  avail  himself  of  this 
objection,  though  he  knew  the  trade  to  be  illegal  in  this 
respect.  Foreign  laws  will  be  considered  in  the  next  article* 
8  T.  R.  662  §  3.  The  American  ship  Confederacy  in  the  years  1796  and 
^A**!  km  1797>  sailed  with  a  cargo  from  London  to  Bombay,  there  she 
r"  **  c  "  took  a  cargo  of  cotton  tor  Canton ;  there  this  cargo  was  sold, 
and  with  the  proceeds,  &c.  a  cargo  was  bought  for  Ham- 
burgh* On  her  passage  she  was  captured,  carried  into  Nantz, 
and  condemned  for  having  violated  some  French  ordinance* 
There  was  one  policy  effected,  for  Leffingwell  and  another, 
on  her  cargo  at  and  from  Canton  to  Hamburgh,  and  another 
on  the  ship,  and  the  court  said,  that  the  policy  on  the  ship 
was  void,  because  the  voyage  from  Bombay  to  Canton  was  in 
violation  of  our  treaty  with  England,  and  as  the  policy  was  on 
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die  ship  at  and /rem  Canton,  it  embraced  pari  of  that  illegal    Ch.  40. 
voyage,  viz.  while  the  ship  was  uniadmg  her  cotton  at  Can"    Art.  6. 
tai)  and  when  a  policy  for  an  entire  risk  is  void  for  part  it  is 
void  for  the  whole ;   hut  this  rule  has  its  exceptions  in  some 


§4.  The  same  principle  was  established  in  the  case  of  8T.  R.  31, 
Wilson  v.  MarryaU  Wilson  v. 

§  5.  But  in  Bird  and  Applettm  the  court  held,  that  the  plain-  Marr3rat- 
tiff  might  recover  on  the  other  policy  on  the  cargo,  as  the  ver- 
dict found  the  voyage  from  Canton  to  Hamburgh  to  be  a  sepa- 
rate and  distinct  voyage,  and  that  the  court  could  not  inauire  with 
what  monies  or  funds  her  said  cargo  was  purchased  at  Can- 
ton, whether  with  the  proceeds  or  not  of  the  cotton,  illegally 
exported  from  Bombay,  which  would  lead  to  an  endless  in- 
quiry, &c. ;  that  to  make  the  insurance  illegal,  the  illegality 
must  exist  during  the  voyage  insured.  It  was  said  by  Law- 
rence J.,  u  we  cannot  inquire  into  the  means  by  which  the 
merchant  gains  the  money,  that  is  afterwards  laid  out  in 
the  purchase  of  goods."  Nor  is  it  an  objection  to  this  policy, 
that  the  ship  was  liable  to  be  seized  for  the  violation  of  the 
law  in  a  firmer  voyage.  If  she  had,  in  fact,  been  seized 
for  this  cause,  during  the  voyage  insured,  the  underwriters 
would  not  have  been  liable,  "  that  is,  not  a  risk  within  the 
policy .n  Nor  does  the  condemnation  in  France  prove  the 
ship  was  not  American ;  for  that  was  for  the  violation  of 
French  ordinances  only,  and  so  the  case  of  Potter  v.  Bell  is  in 

Cint ;  in  which  it  was  decided,  that  a  Danish  ship  did  not 
te  her  neutrality,  because  she  was  condemned  on  a  French 
ordinance,  as  having  been  navigated  contrary  to  it*  See 
post* 

And  Lord  Kenyon  said,  he  adhered  to  the  opinion  in  that  8  T.  R.  434, 
case,  ttin  which  it  was  established  as  a  proposition,  that  the  "J^**"' 
courts  of  admiralty  are  to  proceed  on  the  known  jus  gentium, 
or  on  the  treaties  between  the  particular  states,  that  such 
treaties  do  not  alter  the  jus  gentium  with  respect  to  the  rest 
.  of  the  world ;  but  as  between  the  particular  states,  they  are 
considered  as  ingrafted  on  the  jus  gentium ;  and  that  one 
state  has  no  authority,  by  any  ordinance  of  its  own,  to  vary 
the  general  law  of  nations  as  to  other  states.  But  the  ground 
of  the  sentence  of  the  French  court  of  admiralty  in  this  case, 
is  the  not  conforming  to  a  French  ordinance  in  a  matter 
which  is  neither  required  by  the  law  of  nations,  or  by  the 
treaty  between  France  and  America  ;  and  it  is  found  by  the 
verdict,  that  all  the  requisites  of  that  treaty  were  complied 
with." 

In  this  case  it  will  be  observed,  that  a  British  court  de- 
cided that  an  American  vessel  had  not  violated  a  treaty  to 
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Ch.  40.  which  America  was  a  party ;  also*  on  what  ground  a  French 
ArU  6.      sentence  went — the  validity  of  a  French  ordinance,  as  to  for- 

v^v-^^  eigners — and  a  British  jury  found  a  compliance  with  a  treaty 
between  France  and  America* 

Dough  263,       §  6.  So  in  this  action  it  was  decided,  that  an  insurance  on 

s°  tk^n  Vm     a  voyaSe  expressly  prohibited  by  the  law  of  England  is 

u      "         void  in  England ;  as  a  voyage  from  London  to  -A/ew  York- 

in  the  year  1779,  prohibited  by  a  British  statute;   New 

York  then  being  in  possession  of  the  British  troops* 

Marshall  67,      §  7.  So  if  an  embargo  be  laid,  and  a  vessel  insured  and 

69,  Daimada  saj}  jji  violation  of  it,  the  assured  cannot  recover*    So  insu- 

Girt*"  M«?  ranee  on  provisions  sent  in  a  vessel  of  a  neutral  to  a  British 

■on,  and  l      colony,  while  in  an  enemy* $  hands,  is  void ;   for  while  he 

Rob.  R.  207,  holds  the  {dace  it  is  his  to  all  the  purposes  of  commerce*  and 

?•£»"  N  P  t^en  **  **  tra(^n8  Wi&  an  enemy;  or  insuring  a  subject,  not  a 
211  neutraPs  property,  to  an  enemy's  port*   When  a  risk  com- 

mences :  See  2  Cain.  Er.  158,  1 72  ;  1  Bin*  594 ;  1  Cain.  75 : 
When  ended,  Skin*  243;  2  Stra.  1243,  1244;  2  Atk*  359. 
Unlawful  to  trade  with  an  enemy  in  any  form,  therefore, 
those  in  a  cartel  ship  must  not  trade  in  a  single  article  with 
the  enemy*  Case  of  the  Venus,  4  Rob*  R*  357 ;  Chitty's  Law 
of  Nations  10,  11;  being  solely  for  the  purpose  of  exchang- 
ing prisoners  of  war*  So  it  is  illegal  for  an  ally  to  carry  on 
commerce  with  an  enemy*  4  RoL  R.  251,  Nayade's  ease; 
and  6  Rob*  R*  405,  case  of  the  Neptunue.  There  cannot  be 
"  a  war  for  arms  and  a  peace  for  commerce."  Chitty's  Law 
of  Nations  2*  And  the  law  of  war  makes  it  the  duty  of  every 
subject  to  attack  the  enemy,  and  seize  his  property,  though 
by  custom  this  is  restrained  to  those  mdiviauals  only,  com* 
missioned  by  their  government  for  the  purpose*  Id*  And  if 
several  nations  are  engaged  in  a  war  on  one  side,  one  of  them 
alone  cannot  license  a  trade  with  the  enemy*  Id*  12*  Nor 
can  a  trade  with  an  enemy  be  carried  on  directly  or  indi- 
rectly, as  through  a  neutral  port  without  a  license*  13,  4 
Rob*  R*  79,  84,  case  of  the  Jonge  Pieter,  and  Potts  ?.  Bell ; 
by  water  or  by  land*  Rpl*  Abr*  173 ;  2  Rob.  R«  133;.  Skin- 
ner 638.  But  there  are  exceptions,  to  the  general  rule ;  as 
where  goods  are  shipped,  ana  vessel  sails  before  the  war  is 
declared*  5  Rob*  R.  251,  Abby's  case,  September,  1795 ;  t 
Rob*  R*  198,  Hoop's  'case.  And  so  an  honest  bona  fide 
withdrawing  funds  from,  an  enemy's  country*  4  Rob*  R*  234 ; 
&  Rob*  R.  91, 141*  But  in  such  cases  it  is  best,  if  it  can  be, 
to  get  a  license;  141;  Chitty's  Law  of  Nations,  23,  &c* 
Lace  excepted,  though  only  ordered  before  the  war,,  under 
special  circumstances,  and  probably  no  opportunity  to  coun- 
termand the  order ;  24, 25*  (II  East  268.)  So  bills  drawn 
by  prisoners  of  war  in  an  enemy's  country,  may  be  good*  26* 
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*  Rob.  R.  1*5;  Ceonpb.  86,    So  the  case  may  be  excepted    Ob.  40. 
where  there  are  real  difficulties  in  the  way  in  getting  a    Art.  €. 
license,  v^v^^ 

Contraband,  as  affecting  other  goods.    A  policy  on  com*  i  Caines*  R. 
missions  on  lawful  goods,  and  a  warranty  against  contraband  49*' 
is  not  broken  by  other  goods  being  shipped  on  board  which 
are  contraband,  though  the  assured  be  master  and  consignee  of 
the  illicit  articles,  and  put  on  board  without  the  insurer's 
knowledge. 

§  8.  Contraband  of  war.    When  two  nations  are  at  war,  l  Marshall 
an  exact  impartiality  between  them  ought  to  be  observed  by  ** ■"J^*** 
a  third  and  neutral  nation*    It  is  her  duty  to  afford  no  assis-  i  Acton'a  R. 
tance  to  the  one  to  the  prejudice  of  the  other.    Some  arti-  25, 128.— 
cles  are  of  use  only  m  war,  these  are  At  instruments  of  roar,  9!*itt^lsN  m 
as  anna,  ammunition,  and  other  warlike  stores*    Such  as  Uo^  n9.— 
serve  only  the  uses  of  pleasure,  and  in  common  toft,  are  of  no  Vattel  B.  s. 
use  in  war,  and  some  articles  are  usefal  both  m  peace  and  c.7,s.  112. 
war  •  such  as  provisions,  money,  horses,  ships,  naval  stores, 
kc.    The  first,  when  sent  to  a  party  at  war  have  ever  been 
deemed  contraband  by  all  nations,  and  by  the  law  of  nations 
are  subject  to  capture  and  confiscation  in  whatever  vessel 
found ;  by  this  law  provisions  cannot  be  carried  to  a  place 
besieged  or  blockaded ;   the  catalogue  of  contraband  has 
often  varied.    1  Rob.  R.  189. 

§  9.  By  an  ordinance  passed  December  4,  1781,  Con-  ActaofCon- 
gress  declared  the  following  articles  contraband  of  war,  viz.  f^"'_  "4* 
cannons,  mortars,  fire-arms,  pistols,  bombs,  granadoes,  bul-  park.  277. 
lets,  balls,  fusees,  flints,  matches,  powder,  saltpetre,  sulphur, 
carcasses,  pikes,  swords,  belts,  pouches,  cartouch  boxes,  sad- 
dles and  bridles,  in  any  quantity  beyond  what  may  be  ne-  Vattel  a. 
cessary  for  the  ship's  provisions,"  &c.    By  the  law  of  nations  J»  ^*J  ^»  -  ^ 
according  to  Vattel,  fee.  horses  and  their  furniture,  and  ma- 
teriafe  for  buiUm*  and  equipping  ships,  are  generally  viewed 
as  contraband.    It  is  not  intended  here  to  inquire  what  arti- 
cles are  contraband  by  the  law  of  nations,  or  by  particular 
treaties,  or  what  are  properly  besieged  or  blockaded  places, 
but  only  to  inquire  what  effect  a  policy  has  on  these  articles. 

§  10.  If  France  and  England  be  at  war,  and  a  Swede  being 
neutral,  send  these  articles  to  France,  and  another  Stoede  m- 
sare  them,  can  an  action,  if  they  be  captured  or  lost,  be  sup- 
ported on  this  policy  in  Sweden,  the  underwriter  knowing 
Ctkeu  are  contraband  t  (for  if  he  be  not  informed  of  this,  the 
licy  must  be  void.)  This  question  does  not  appear  to 
ve  been  formally  decided.  But  general  principles  are 
against  the  action,  for  this  law  of  nations,  as  to  contraband, 
is  port  of  the  law  of  Sweden,  and  is  binding  on  every  Swede. 
It  is  against  this  law  for  him  to  transport  these  articles  to 
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one  of  the  parties  at  war,  and  his  policy  is  to  indemnify  him 
in  an  unlawful  voyage,  and  a  Swedish  court  cannot  allow 
him  to  recover,  without  allowing  him  to  secure  himself  in 
the  violation  of  that  national  law  which  is  binding  on  him, 
and  to  which  his  country  is  a  party.  It  is  very  different 
when  trade  is  illegal  by  municipal  law. 

§  11.  In  this  case  it  was  held,  that  a  custom-house  officer 
has  no  right  to  seize  goods  as  contraband,  unless  they  be 
landed  or  offered  for  sale ;  the  mere  bringing  the  ship  into 
port  gives  no  right  to  seize  the  goods,  for  till  landed  or  offered 
for  sale  there  is  no  evidence  they  are  not  immediately  to  be 
carried  to  some  other  place.  What  goods  are  contraband 
or  not,  see  Chitty's  Law  of  Nations,  119,  136.  Provisions 
strictly  contraband  by  ancient  law;  "a  more  mitigated 
practice  has  prevailed  m  later  times  of  holding  such  cargoes 
subject  only  to  a  right  of  preemption ;"  2  Rob.  R. 182;  that 
is,  provisions  in  their  rude  state,  as  wheat,  not  bread ;  see 
the  distinction  between  a  civil  and  military  use.  1  Rob.  R. 
189  ;  4  Rob.  R.  33  ;  5  Rob.  R.  97 ;  6  Rob.  R.  93, 126.  Fat 
oxen  deemed  contraband.  9  Cranch.  243.  So  provisions, 
1  Wh.  R.  382 ;  2  Wh.  R.  1 19. 

§  12.  Foreign  Laws.  It  has  long  been  a  question  in  France 
and  some  other  countries,  if  voyages  in  violation  of  the  laws 
of  foreign  countries  can  be  lawfully  insured.  But  the  Eng- 
lish law,  which  we  have  adopted,  is  clear  on  this  point.  It 
is  a  settled  principle  in  this,  that  such  voyages  may  be  in- 
sured, for  this  law  pays  no  regard  to  the  revenue  laws  of 
other  countries.  And  a  clause  in  the  19th  Geo.  11.  was  no 
doubt  intended  to  enable  British  subjects  to  export  and  in- 
sure bullion  from  Spanish  and  Portuguese  dominions  against 
the  laws  of  Spain  and  Portugal. 

§  13.  In  the  Manshae  case  Lord  Mansfield  said,  "  if  the 
defendant  had,  with  full  knowledge  that  it  was  a  smuggling 
trade  with  Spain,  made  the  insurance,  then  it  might  be  a  fair 
contract  between  the  parties.  The'real  question  in  this  case 
was,  if  there  had  been  a  deviation. 

§  14.  But  it  has  been  holden  that  when  a  ship  is  seized 
for  navigating  contrary  to  the  law  of  another  country,  or  for  not 
paying  customs,  the  underwriters  shall  not  be  liable;  because 
the  assured  is  Suiltv  of  a  gross  fraud,  &c. ;  but  if  without 
his  knowledge  this  be  done  by  the  master,  the  underwriter 
may  be  liable,  not  tor  a  loss  by  detention  but  by  barratry,  to 
which  such  conduct  amounts. 

Insurance  against  risk  from  illicit  trade  is  valid ;  but  void, 
if  intended  to  protect  a  trade  prohibited  by  our  laws. 

A  lawful  voyage  what,  <rc. — In  this  case  it  was  held  that 
under  the  British  treaty  of  1794,  trade  might  be  carried  on 
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from  the  United  States  to  the  British  settlements  in  the  East    Ch.  40. 
Indies,  circuitously  by  the  way  of  Europe ;  that  one  Collet,  a     Art.  6. 
British  subject,  naturalized  and  domiciled  in  Pennsylvania  in  v^>/v^ 
the  year  1 784,  was  still  in  1 798  a  British  subject,  owing  al- 
legiance to  the  king,  and  punishable  by  him  for  crimes. 
But  that,  also,  Collet  was  an  American  citizen  for  the  purposes 
of  commerce,  and  entitled  to  all  the  advantages  of  an  Ameri- 
can under  the  treaty ;  that  his  going  to  England  for  a  tempo- 
rary purpose  did  not  deprive  him  of  those  advantages ;  and 
that  suck  a  voyage  carried  on  by  him  from  America  was 
lawful. 

§  16.  And  in  Dickenson's  case,  about  1799,  it  was  held, 
he  a  British  subject,  naturalized  and  residing  in  the  United 
States,  might,  as  an  American,  lawfully  trade  with  the 
French,  or  other  enemies  of  England. 

§16.  But  if  a  voyage  be  unlawful  it  cannot  be  insured ; 
so  if  the  beginning  of  an  integral  voyage  be  unlawful,  and 
the  latter  part  lawful,  and  insurance  be  made  on  that  part, 
still  it  is  void*  See  art.  5. 8 ;  and  if  a  voyage  be  legal  when 
insured,  and  then  be  made  illegal  by  the  assured's  govern- 
ment, his  policy  is  dissolved.  10  East,  336, 534 ;  8  D.  &  E. 
259  ;  Abbott  on  Ship.  (3d  ed.)  406, 407,  408 ;  3  Bos.  &  P. 
391  :  So  dissolved  by  the  blockade  of  the  destined  port, 
4Dall.  455;  2  Johns.  R.  336;  1  Valin,  659;  1  East,  396; 
Roccus  note,  47. 

§  17.  This  was  assumpsit  on  a  note  to  deliver  nine  four  6  Mast.  R. 
foot  slaves,  ire  made  at  Bio  Pongos  in  Africa ;  this  note  was  *j®»  Gt^n^ 
there  valid,  and  was  given  January  29,  1 802 ;  held  it  might  ^    *'    Ur" 
be  enforced  in  this  state,  though  not  valid  by  our  laws ;  and 
generally,  contracts  valid  by  foreign  lams,  made  in  foreign 
countries,  though  not  so  here,  or  prohibited  to  our  citizens, 
may  be  enforced  here  except  the  state  or  citizens  may  be 
injured  by  giving  the  contract  a  legal  effect  here ;  or  the 
enforcing  it  in  our  courts  would  exhibit  to  our  citizens  an 
example  pernicious  and  detestable — Court  not  unanimous. 

§  18.  The  letters  of  a  deceased  agent  at  Rio  Pongos  were 
received  as  evidence  of  a  demand  made  there  on  the  debtor 
of  his  principal. 

§  19.  Insurance  on  specific  articles  in  the  outward  voy-  12  Mass.  R. 
age,  valued  in  the  policy,  may  legally,  by  a  memorandum,  be  Jf  >  Haven 
made  to  attach  on  the  proceeds  of  those  articles  vested  in  a    c*  *'    ray* 
return  cargo ;  but  it  must  clearly  appear  that  the  return  car- 
go was  intended  as  a  substitute  to  the  outward  cargo,  and 
such  as  to  be  fairly  considered  as  the  proceeds  thereof. 
Having  a  British  license  on  board,  a  vessel  bound  to  a  neu-  ?!LM£M' Ra 
tral  port,  is  no  cause  to  avoid  the  policy  on  the  voyage,  as  warJi  r*7" 

Blake. 
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to  an  enemy's  license  contra*    IS  Johns.  R.  &5S ;  Peter's.  R. 
210 ;  18  Johns.  It  87. 

§  30.  Foreign  law  how  proved.    Illicit  trade*— This  was  an 
action  on  two  policies ;  in  one  of  which  it  was  insisted, "  the 
insurers  are  not  liable  for  seizure  by  the  Portuguese  for  il- 
licit trade."    In  the  other,  "  N  B  the  insurers,  do  not  take 
the  risk  of  illicit  trade  with  the  Portuguese."    It  was  agreed 
the  words  in  both  meant  the  same ;  the  vessel,  the  Aurora, 
was  seized  and  condemned  in  Para,  in  Brazil,  for  illicit 
trade ;  rather  for  attempting  it,  hovering  on  the  coasts,  &c. 
in  conformity  to  two  edicts  of  Portugal,  on  which  the  judg- 
ment at  Para  was  grounded ;  these  were  produced  by  the 
defendants,  the  underwriters,  in  the  Circuit  Court,  in  Boston, 
and  admitted  in  evidence ;  and  therein  judgment  for  them ; 
an  exception  was  taken  by  the  plaintiff,  that  they  were  not 
legally  authenticated.    The  edicts  of  the  crown  were  certified 
by  the  American  consul  at  Lisbon,  to  be  copies  from  the  ori- 
ginal laws  of  the  realm,  under  his  official  seal,  and  true 
translations ;  held  in  the  Supreme  Court  insufficient ;  and  the 
court  said,  foreign  laws  are  facts  to  be  proved,  as  other  facts 
are,  to  exist,  before  they  cam  be  received  in  a  court  of  jus- 
tice ;  on  the  principle  of  the  best  evidence,  &c.  that, "  in 
this  case  the  edicts  produced  are  not  verified  by  oath.    The 
consul  has  not  sworn ;  he  has  only  certified  that  they  are 
truly  copied  from  the  originals.    It  is,  said  the  court,  no  part 
of  a  consul's  duty  to  authenticate  foreign  laws ;  he  is  not 
the  keeper  of  them ;  hence  his  certificate  is  not  the  best  evi- 
dence.   He  might  have  attested  the  copies  on  oath.    The 
judgment  at  Para  was  certified  under  the  private  seal  by 
Dejono  de  Almeida  de  Mello  de  Castro,  styling  himself  Secre- 
tary of  State  for  Foreign  Afiairs,  and  the  consul  certified  the 
English  copies  were  true  translations,  &c.    The  court  fur- 
ther said,  foreign  judgments  are  authenticated,  1.  by  an  ex- 
emplification under  trie  great  seal,  (that  of  the  nation  or 
sovereignty  :)  2.  By  a  copy  proved  to  be  a  true  one  :  3.  By 
the  certificate  of  an  officer  authorized  by  law,  which  certifi- 
cate itself  must  be  properly  authenticated.    These  are  the 
usual  and  proper,  if  not  the  only  mode.    If  all  beyond  the 
party's  reach,  inferior  testimony  will  be  received ;  the  certi- 
ficate obtained  is  not  .a  substitute  for  either  of  these.    But, 
if  u  the  decrees  of  the  colonies  are  transmitted  to  the  seat  of 
government,  and  registered  in  the  department  of  state,  a  cer- 
tificate of  that  fact  under  the  great  seal,  with  a  copy  of  the 
decree  authenticated  in  the  same  manner,  would  be  sufficient 
prima  facie  evidence  of  the  verity  of  what  was  so  certified." 
"  Interpreters  are  always  sworn,  and  the  translation  of  a 
consul,  not  on  oath,  can  have  no  greater  validity  than  that  of 
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toy  other  respectable  man*"    Judgment  reversed  with  costs,    Ch.  40. 
and  the  cause  remained  to  be  again  tried  in  the  Circuit     ArU  7. 
Court,  with  instructions  not  to  admit  the  copies  of  the  edicts  v^v^*' 
of  Portugal,  and  the  sentence  in  the  proceedings  mentioned, 
to  go  to  the  jury,  unless  authenticated  according  to  law.    It 
was  urged  oy  the  plaintiff  in  this  case,  that  there  should 
have  been  actually  illicit  trade  to  exempt  the  underwriters, 
but  the  court  thought  attempts  were  sufficient.    It  was  ad- 
mitted in  the  arguments  that  copies  of  admiralty  proceed- 
mgp  are  not  subject  to  the  above  strictness,  as  to  them  all 
the  world  is  party,  and  therefore  in  Talbot  v.  Seaman,  it  was  1  Cnnch  l. 
held  that  statutes,  &c.  affecting  the  law  of  nation*,  as  neutral  ^jr  Jo^how 
rights,  &c.  may  be  proved  by  less  evidence  than  mere  muni-  prored.' 
cipal  statutes,  operating  only  internally,  are  proved.    Insur- 
ance from  Boston  to  the  port  of  discharge  in  Europe ;  me- 
morandum annexed  that  "  no  exceptions  were  to  be  taken 
on  account  of  ports  interdicted  by  the  laws  of  the  United 
States  ;  in  assumpsit  on  the  premium  note  the  assured  was 
allowed  to  prove  the  voyage  was  intended  and  made  to  such 
a  port.    Held,  the  note  was  void,  being  the  consideration  of 
an  illegal  contract.     15  Mass.  R.  35,  39,  Russell  v.  Degrand. 

Aut.  7.  Abandonment,    The  object  of  abandoning  is  to  put 
the  underwriter  in  the  place  of  the  assured,  to  save  such  parts 
of  the  insured  property  as  he  can,  and  to  obtain  any  com- 
pensation for  a  wrongful  capture,  detention  or  other  cause,  as 
the  assured  may  have  been  entitled  to ;  and  also  to  entitle 
him  to  indemnity  for  a  total  loss ;  hence  it  is  clear,  when 
there  is  nothing  saved  or  to  be  obtained,  but  there  is,  in  fact,  LP'/^- 
a  total  loss  or  destruction  of  the  thing  insured,  there  is  no  q^8  ° 
need  of  an  abandonment*    So,  it  is  settled,  the  assured  never-  Wither*— % 
need  to  abandon  unless  he  chooses  to  do  it.    The  main  ques-  Burr  683 — 
tk>n  on  this  head,  is,  when  has  the  assured  a  right  to  abandon  jjj^jir 
something  to  be  saved,  so  as  to  sue  for  and  recover,  as  for  a  171]  193. 
total  loss.    To  do  this,  he  must  first  abandon,  and  by  the 
English  and  our  law,  in  a  reasonable  time ;  and  when  the  as-  10  Mod.  77, 
cured  abandons,  he  must  abandon  all,  he  cannot  do  so  with  jj°>A9«evee- 
a  part,  and  retain  a  part.    It  is  stated  he  has  power  to  aban-  bridre^i " 
don  in  five  cases ;  (no  abandonment  is  necessary  where  a  Johna.  R. 
total  loss  may  be  presumed.)    6  Cranch  268,  the  agent  who  406-— Park, 
makes  insurance  can  abandon  without  a  formal  power  of  at-  ™o'  \^ 
tarney.  182)190,' 

§  2.  First,  if  the  thine  insured  be  wholly  lost ;  second,  if  191* 
the  damage  exceed  half  the  value  of  the  thing  ;  third,  if  the  |<jjj^1[065' 
voyage  be  lost ;  fourth,  if  the  voyage  be  so  far  lost  or  inter-  Boyfield. 
rupted  as  not  to  be  worth  pursuing,  or  not  worth  the  freight ;  Somes  v. 
as  if  the  ship  be  arrested,  or  an  embargo  be  laid  by  a  prince  ^3?J*» de" 
not  an  enemy,  &c.  vuwwn  port. 

vou  11.  13 
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Ch.  40*  §  3.  And  fifth,  if  further  expenses  be  necessary,  and  the 
Art.  1.  underwriter  will  not  engage,  in  all  events,  to  pay  them*  Some 
such  loss  must  exist  at  the  time  of  the  oner  to  abandon, 
or  of  the  suit  brought,  and  the  right  to  abandon  then  exists* 
§  4.  There  must  be  a  right  of  action  to  recover  for  a  total 
loss,  when  the  action  is  brought;  for  if  the  thing  be  then 
safe  or  recovered,  there  is  no  cause  to  claim,  as  for  a  total 
loss ;  it  is  not  enough  there  was  once  such  a  loss ;  as  when 
a  ship  is  captured  and  immediately  escapes,  or  is  recovered  or 
ransomed,  or  escapes  in  a  day  or  two ;  for  on  the  evidence 
of  the  safety  of  the  thing,  or  of  the  recovery,  the  right  to 
abandon  ceases* 

Doagl.  231,       ^  5.  Several  cases*    A  ship  and  goods  were  insured  for  a 

Fletcher.  voyage »  &he  was  captured  and  recaptured,  and  after  the  re- 
capture, the  captain  acting  fairly,  for  the  benefit  of  his  em- 
ployers, sold  the  ship  and  goods,  and  thereby  put  an  end  to 
the  voyage*    In  this  case  it  was  held,  that  the  assured  might 

Park. 73, 74,  abandon  and  recover  as  for  a  total  loss;  reasonable  time, 

87-  &c,  how  decided,  6  Cranch  338. 

— Dcra'i683"      §  *>•  Generally  there  is  a  loss  and  a  right  to  abandon  on 

231.      *       a  capture,  but  not  always  ;  and  so  on  an  arrest  or  embargo* 

Park.  83,84,      §  7*  The  English  privateer  Salamander  was  insured  for 

Pond».         three  months,  and  in  that  time  was  taken  by  the  French  and 

waf.191.—  carried  into  Lisbon,  a  neutral  port,  and  her  cruise  defeated ; 

4  Dallas,       she  was  with  the  enemy  three  days,  and  then  retaken  and 

«72,4l7j       kept  by  the  recaptors  eight  days  before  she  was  carried  into 

Lisbon,  where  she  remained  when  the  action  was  brought  for 

the  benefit  of  the  concerned*    There  had  been  a  decree 

there,  that  the  ship  should  be  restored  to  the  owners,  paying 

•one-third  salvage* 

§  8*  Lee,  C*  J*  and  the  whole  court  held  it  was  a  total 

loss,  and  a  special  verdict  found  no  abandonment.    In  this 

case,  when  the  action  was  brought,  the  thing  insured  was  in 

a  neutral  port,  and  was  to  be  had  by  the  owner  or  under- 

Park.  86.       writer  paying  salvage  one-third  of  the  value. 

§  9*  So,  if  a  British  ship  be  taken  and  carried  into  an  ene- 
my's port,  and  there  detained  eight  days,  and  then  is  cut  out 
and  brought  away  by  British  seamen ;  still  there  is,  as  to  the 
Pingie  v.       assured  and  underwriter,  a  total  loss. 

Hartly,  §  10*  If  a  ship  insured  be  taken  and  retaken,  and  no  one 

—2  Marshall  ^P6*1"8  to  g*ve  security,  and  she.  is  condemned  and  sold  in  a 
485.  distant  country,  the  moiety  paid  the  recaptors,  and  the  moie- 

ty remains  with  the  officers  of  the  court,  the  insured  may  re- 
cover as  for  a  total  loss,  offering  to  relinquish  the  salvage  to 
the  underwriter*    The  manner  of  an  agent's  abandoning,  6 

HamUtonr.    Cranch  268. 

Mendel.—  §\\.  The  ship  Libby,  insured  from  Virginia  to  London, 
was  captured ;  seven  out  of  nine  hapds,  takey  out,  and  a  prize 
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master  was  put  on  board.    Seventeen  days  after,  she  was  re-    Ch.  40. 
taken  and  carried  into  Plymouth,  in  England.    She  sustained     Art.  7. 
no  damages  in  the  hands  of  the  enemy.    The  court  decided  v^r*v-^^ 
that  the  assured  could  not  abandon  ;  for  the  voyage  was  ac-  l  w.  B.  C. 
tually  performed  when  he  offered  to  abandon  after  her  ar-  §^e^£~* 
rival  at  Plymouth  ;  and  the  vessel,  &c.  pledged  in  effect  to  Burr,  1198 
the  recaptors  for  only  one-eighth  part.    You  may  abandon  1215.— 
if  the  voyage  be  not  worth  pursuing.    This  is  not  the  case  here  £!**•  a*d 
said  the  court.  Judgment  was  for  an  average  loss.  ^  othen 

§  12.  In  this  case  of  Goss  and  Withers,  the  ship  was  re-  likeca»e.— 
taken  and  carried  into  England,  and  was  unfit  to  pursue  her  *  Cajj- 49- 
voyage ;  and  hence  the  assured  might  well  abandon ;  and  ^^^393, 
the  court  in  Hamilton  v.  Mendes,  relied  on  the  material  diffe-  397. 
rence  in  the  two  cases.    No  abandonment  on  a  wagering  Go"  v. 
policy ;  none  necessary  when  there  is  a  total  loss  and  nothing  yitheI&f 
to  be  saved.  2a'&E. 

§  13.  Rotch  was  an  American  citizen,  and  his  vessel  was  304.— 2Dai- 
fitted  in  LX)rient,  in  France,  for  a  whaling  voyage,  and  in-  If1*?0" 
sured,  ship  and  stores,  at  and  from  her  port,  &cw    The  court  jyie  $t.R. 
held  that  this  policy  extended  to  an  embargo  laid  by  the  413. 1 
French  government  in  1 793,  in  the  loading  port ;  and  that  the 
embargo  being  continued,  the  assured  might  abandon  and  re- 
cover as  for  a  total  loss ;  though  it  was  very  much  urged  that 
the  policy  did  not  extend  to  an  embargo  in  the  loading  port ; 
but  the  plaintiff  was  not  a  French  subject. 

§  14.  The  case  was,  the  defendant  insured  against  cap-  Man.  S.  J. 
tores,  &c.  the  schooner  Four  Sisters,  from  Salem  to  the  2b?itw  " 
West  Indies.    May  33,  1798,  she  was  captured  by  a  French  welman  v! 
privateer,  and  carried  into  Guadaloupe,  and  there  bona  fide  Gray.— 1 
condemned,  as  it  respected  the  said  Welman,  then  owner  and  ***&*** 11# 
master.      Being  sold  at  public  auction,  he  bought  her  for 
%  160,  about  the  price  of  schooners  of  eighty  or  ninety  tons, 
at  that    time  and  place.     There  was  no  doubt  but  that 
the  property  was  changed  ;  but  it  was  urged  by  the  defen- 
dant that  the  master  abroad  is  agent  for  the  owners  or  under- 
writers, as  the  case  may  be ;  and  that  if  he  buy  the  vessel 
after  condemnation,  she  shall  be  considered  as  recovered  ;  and 
only  an  average  loss  paid,  to  wit,  the  amount  of  the  owner's 
expenses  to  recover  her.    The  court  held,  (on  this  case 
stated,)  that  Welman  purchased  for  himself;  ana  if  a  recovery, 
there  was  no  change  of  property ;  had  the  owner  confirmed 
the  master's  purchase,  it  had  been  only  a  partial  loss.     3 
Johns.  Cas.  39 ;  10  Johns.  R.  177,  180. 

§  15.  In  this  case  the  court  held,  that  a  sentence  of  con-  8  T.  R.  258, 
demnation  of  a  British  ship,  captured  by  a  French  privateer  p&j  Have- 
and  carried  into  Norway,  by  the  French  Consul  there,  is  an  R^^ood. 
illegal  sentence ;  and  if  after  such  a  sentence,  the  owner  re-  —5  Cpm.  D. 
purchase  his  ship  at  public  auction  there,  he  cannot  recover  62. 
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the  money  so  paid,  from  the  insurer ;  that  such  a  contract  it 
a  ransom  and  illegal  by  the  2  Geo.  HI.,  v.  25,  &x.  The 
right  to  abandon  may  be  kept  in  suspense  by  consent. 

§  16.  The  vessel  was  captured  and  recaptured,  and  con* 
demned  to  pay  salvage ;  the  master  bought  her  in  and  de- 
livered her  to  the  former  owner,  the  assured  ;  held  to  be  a 
total  loss  ;  that  the  assured  was  not  bound  to  abandon ;  and 
that  the  insurer  was  entitled  only  to  the  net  proceeds.  Other* 
wise,  if  the  master  procure  a  sale,  and  the  owner  accept  it, 
as  where  the  ship  Columbia  was  insured  from  Spain  to 
Teneriffe  and  Jamaica,  and  was  captured  by  a  French  pub* 
Kc  ship,  and  recaptured  by  a  British  privateer,  and  carried 
into  Antigua,  then  libelled  and  decreed  to  be  restored,  pay* 
ing  salvage,  half  the  value ;  the  master  was  part  owner  and 
stated  he  could  not  pay  it ;  thereupon  the  court  ordered  the 
ship  to  be  sold ;  the  master  bought  her,  and  on  his  return 
delivered  her  to  her  former  owners,  who  accepted  her;  they 
offered  to  abandon  the  proceeds  of  the  sale  at  Antigua,  but  re- 
fused to  abandon  the  ship.  The  insurers  refused  to  accept  the 
abandonment  as  offered  ;  held  this  was  but  a  partial  loss.  By 
the  decree  to  restore  the  ship  there  was  no  change  of  proper* 
ty ;  then  she  was  sold  at  the  instigation  of  the  master  and 
part  owner,  and  bought  in  by  him,  and  restored  to  the  owners, 
and  by  them  received  and  held,  and  used  by  them  as  be- 
fore the  capture;  the  master  purchased  at  a  very  small 
price ;  and  though  the  owners,  the  plaintiffs,  might  have  elect- 
ed to  refuse  the  ship  ;  they  did  not,  but  received  her  in  their 
former  rights,  and  so  waived  the  right  to  abandon  they  might 
otherwise  have  had. 

§  17.  In  this  case  it  was  decided,  that  the  assured  must 

Sive  seasonable  notice  of  his  intention  to  abandon  to  the  un- 
erwriters,  otherwise  he  waives  this  right  to  abandon.  In 
this  case  the  assured,  October  17,  was  informed  of  the  deten- 
tion of  his  ship  by  the  British,  for  attempting  to  enter  a  block- 
aded port  in  France;  and  did  not  give  notice  of  an  intention 
to  abandon,  till  November  20,  1801,  being  thirty  days  after 
receiving  information  of  the  detention*  (Twenty  days  delay 
too  long.     7  East.  38.) 

§  18.  This  was  an  insurance  on  freight  and  ship,  from  Bos- 
ton to  one  or  more  ports  beyond  the  Cape  of  Good  Hope  ; 
and  at  and  from  thence  to  her  port  of  discharge  in  the  Unit- 
ed States.  On  her  return  towards  Lisbon,  and  within  three 
days  sail  of  her  port,  she  was  captured  and  carried  to  Ber- 
muda, and  there  libelled  as  prize ;  the  assured,  on  hearing  of 
this,  and  while  she  was  detained,  abandoned  to  the  under* 
writer,  who  refused  to  accept  the  abandonment,  afterwards 
the  ship  and  cargo  were  safely  restored.  The  assured  sued 
and  recovered  for  a  total  loss  of  the  ship  and  freight ;  for  here 
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was  a  capture  and  a  total  loss  at  the  time  of  the  offer  to  aban-    C«.  40* 
don,  so  then  a  right  to  abandon,  and  so  subsequent  event  hap     ArU  7* 
nening  without  the  assent  of  the  assured  cannot  vary  the 
right ;  the  time  of  the  abandonment  is  the  period  when  the 
assured's  right  to  an  indemnity  is  fixed ;  and,  also,  the  right  of 
the  insurer  to  have  the  property  abandoned* 

§  19.  The  court  held,  that  when  the  assured  abandons  to  4  Maw.  R. 
the  underwriter,  he  need  not  produce  evidence  of  the  loss  JJJj^EJJJJ1 
under  oath ;  and  if  the  loss  be  to  be  paid  in  so  many  days  af-  \£"&  m^ 
ter  notice  of  the  loss,  and  at  the  time  of  the  abandonment,  Company. 
the  assured  had  a  right  to  recover  for  a  total  loss.    This  right 
cannot  be  effected  by  a  credit  given  to  pay  the  loss,  though 
in  the  meantime  the  loss  has  ceased  to  te  total.    A  capture  *  Johni.Cai. 
by  a  friend  or  carrying  into  a  neutral  port  by  a  belligerent  M^  -5157** 
for  adjudication,  as  distinguished  from  capture  by  an  enemy,  company. 
is  a  ground  of  abandonment ;  it  is  prima  facie  evidence  of  a 
totalloss. 

§  90.  In  this  action  it  was  made  a  question  if  the  obliga-  J£*5" R# 
tkms  and  rights  of  the  parties  to  a  policy  are  settled  by  the  New  jw  * 
actual  state  of  the  fact,  or  the  intelligence  received  at  the  time  land  M\i. 
of  the  offer  to  abandon.    When  the  plaintiff  offered  to  aban-  J?*"1*^*, 
don  he  had  intelligence  of  the  capture  and  detention  of  his  4^jL      ' 
property,  but  in  fact  it  had  been  released  and  restored  to  his  i  John*.  Ca, 
agent  abroad ;  but  of  this  the  plaintiff  had  no  information.  147.—- 
The  court  leaned  in  favour  of  the  intelligence^  as  governing  L? Cain67" 
the  case,  and  doubted  of  the  restoration,  &c.    This  question  Er.  21^287. 

.»  V  •  1  11       .1  1  i*  1        .1  .    .*»   * 


was  rather  new,  as  in  almost  all  the  cases  to  be  found,  the  — 4Cran. 
intelligence  has  governed.    But  4  Cranch,  202  aliter.  ^DdL""11*1 

§  SI.  In  this  case,  also,  it  was  decided  that  the  assured  \\  c#    ware 
must  abandon  in  a  seasonable  time  after  notice.    It  appear-  4  Man.  R. 
ed  the  plaintiff  knew  of  the  loss  February  24,  and  lived  in  5f8\?njithI*# 
the  same  town  with  the  defendants,  but  did  not  offer  to  aban-  ^£^y/# 
don  till  forty-five  days  had  expired,  and  no  reason  was  as- 
signed for  this  delay.    Judgment  for  the  defendants.    And  it 
was  observed,  that  the  assured  cannot  take  time  to  speculate. 

§  22.  This  was  an  action  of  assumpsit  on  a  policy  of  in-  5,5?*?:  ?j 
surance  on  the  barque  Active :  the  assured  discontinued  his  ard§on\>. 
voyage  and  returned  to  his  port  of  departure,  through  fear  of  Maine  F.  & 
capture.    The  court  held,  that  this  furnished  no  reason  for  ***  *•  Co"** 
an  abandonment  or  claim  for  a  total  loss,  whether  the  cap  ^Dalj  4^ 
ture  feared  was,  or  was  not  insured  against.    In  this  case,  1  Emerigon 
the  port,  Malaga,  to  which  the  Active  was  bound,  was  block-  452,  bat  l 
aded,  and  she  was  ordered  awajr ;  nor  was  there  any  cap-  J^n,#  R* 
ture,  arrest,  restraint,  or  detention,  by  the  privateer  that  Schmidt*. 

the  U.  I.  Com.  the  blockade  of  the  destined  port  it  a  peril  within  the  P°licy,*n<*  i« 
came  of  abandonment  for  a  total  Iom,  not  affected  by  an  after  delivery  at  ano™rPortS 

and  6  Johns.  *•**•• 
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Ch.  40.    boarded  the  Active  and  ordered  her  away,  so  as  to  entitle  the 
Art.  7.     owner  to  abandon.    The  detention  for  search  was  lawful,  so 
v,^rv^»/  no  restraint,  within  the  policy ;  detention  and  restraint  in  a 
policy  mean  the  same.    See  a.  28,  s.  5* 

As  between  the  assured  and  the  underwriter  the  u  effect  is 
the  same  whether  the  blockade  is  or  is  not  authorized  by  the 
laws  of  war."  Every  species  of  neutral  merchandise  bound 
to  a  port  known  to  be  blockaded,  are  goods  contraband  of 
war. 

Insurance  by  subjects,  on  a  voyage  prohibited  by  their 

sovereign,  is  void ;  but  not  on  a  voyage  prohibited  by  the 

trade  laws  of  &  foreign  state,  nor  on  goods  contraband  of  war 

against  capture  and  condemnation  on  that  account;   if,  in 

either  case,  the  facts  are  known  to  the  underwriter,  and  the 

risks  are  not  excepted  in  the  policy ;  and  in  either  of  the 

two  latter  cases,  if  the  policy  is  void  as  to  those  particular 

risks,  it  is  still  good  against  other  risks  within  it.     7  Johns* 

*  Jo***' R-     R.  363 ;  2  Johns.  R.  138.    The  assured  when  he  abandons, 

i  Johns.  R.    must  ass*§n  the  true  cause,  and  if  one  insufficient,  he  is  bound 

181, 249.  *    by  it,  and  cannot  avail  himself  of  an  after  event  without  a 

new  abandonment. 
6  Mm».  R.  §  23.  Assumpsit  on  a  policy  on  goods  valued  at  $15,000  in 
«?lUbcoc^  ^e  Sooner  Samuel,  from  boston  to  Rio  Janeiro ;  the  de- 
lis Man.  R?  fendant  underwrote  $200.  It  was  generally  known,  that 
175, 177,  trade  there  by  the  Americans  was  prohibited ;  on  the  voyage 
Parker  v.       8jje  pUt  j,jto  a  piace  on  the  Brazil  coast,  near  Pernambuco  for 

supplies,  where  she,  with  her  cargo,  was  arrested  and  de- 
tamed  by  the  Portuguese  government,  because  bound  to  a 
port  not  permitted  by  that  government.    The  assured  aban- 
doned to  the  underwriter,  and  recovered  for  a  total  loss.    This 
case  was  decided  on  the  ground  that  the  underwriter  knew 
of,  and  impliedly  insured  the  illicit  trade  at  Rio  Janeiro,  as  he 
might  do  so  expressly  or  impliedly ;  but  illicit  trade  is  not  to 
be  intended  unless  no  other  to  the  place. 
6  Mass.  R.         §  24*  Assumpsit  on  a  policy  on  the  plaintiff's  brig  Betsey, 
479,  Woods   valued  at  $4,000  for  one  year,  commencing  July  26,  1807, 
••  ^li"1'     at  noon,  against  the  usual  risks  ;  she  was  by  high  winds 
netec  Ins?"    driven  on  the  rocks  in  the  river  Sheepscut,  and  filled,  a  few 
Com.      *      miles  below  her  port  of  discharge.    The  plaintiff  offered  to 
abandon  her  to  the  defendant ;  they  refused  to  accept.    In 
about  fifteen  days  they  caused  her  to  be  weighed,  and  soon 
considerably  repaired,  offered  her  to  the  plaintiff,  who  lived 
in  the  place,  ana  he  refused  to  receive  her.    The  court  held ; 
1.  the  right  to  abandon  is  a  vested  right,  which,  when  once 
exercised,  cannot  be  taken  away  by  subsequent  events,  with- 
out the  assured's  consent,  expressed  or  implied ;  2.  a  ship 
becomes  a  risk,  when,  in  consequence  of  injuries  received, 
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she  is  rendered  absolutely  innavigable,  or  unable  to  pursue    Ch.  40l 
ber  voyage,  without  repairs,  exceeding  half  of  her  value ;     Art.  7.  • 
such  is  a  total  loss,  and  the  assured  may  abandon ;  3.  if  a  i^y^/ 
partial  loss  happen  to  a  ship  on  a  policy  on  time,  and  then  a 
total  loss,  the  underwriter  must  pay  the  partial,  in  addition 
to  the  total  loss ;   4.  when,  by  the  ship's  stranding,  the 
voyage  is  defeated,  the  owner  may  abandon ;  though  not  for 
a  mere  stranding,  as  she  may  be  again  floated,  &c. ;  that  in 
this  case  there  was  not  such  a  loss  as  entitled  the  assured  to 
abandon,  and  commissioners  were  appointed  to  adjust  a  par- 
tied  loss. 

§  25.  Twenty-four  hours  in  safety.    This  was  assumpsit  on  6  Mass.  R. 
a  policy  on  the  plaintiff's  vessel  insured  from  Norfolk  to  port  313»  Bill  fc 
or  ports  in  Jamaica,  u  and  until  moored  twerUu-four  hours  in  ^j^J?1* 
safety."    She  arrived  there  in  a  gale  of  wind,  and  came  to  Cai.  Hi. 
anchor ;  the  gale  increased  during  the  twenty-four  hours  ; 
after  which  she  lost  her  anchors  and  was  driven  on  shore. 
Held,  the  underwriters  were  not  liable ;  the  court  said  u  this 
clause  only  extended  the  policy  twenty-four  hours ;  the  poli- 
cy then,  in  such  case,  is  during  the  voyage  and  for  twenty- 


ly  lost.  150. 

§  26.  Capture,  abandonment  for  fear  of.  >   6  Mass.  R. 

This  was  assumpsit  on  a  policy  on  the  plaintiff's  fish  in  his  *18*  A™or7 
brig,  from  Boston  to  Leghorn,  against  the  usual  risks.    The 
point  decided,  was,  that  when  a  voyage  is  abandoned  for  fear 
of  capture,  it  is  not  so  defeated  as  to  charge  the  underwriters 
with  a  total  loss. 

§  27.  Assumpsit  on  a  policy  dated  June  9,  1807,  for  8  Mass.  R. 
$15,000,  on  the  ship  Jenny,  and  $6,000  on  her  cargo,  "  at  j£|;*olm 
and  from  every  port  or  place  to  which  she  might  proceed,  Union  Ins. 
backwards  and  forwards,  until  her  return  to  Boston,  the  time  Company 
not  to  exceed  twenty-four  calendar  months,  at  a  premium  of  562-— Sev«- 
8  per  cent  a  year."    Held,  1 .  that  the  British  orders  in  coun-  ^  S^Stadu. 
cilof  July,  1308,  raising  the  blockade  of  the  ports  of  Spain,  Sec4Cranch 
extended  to  her  colonies ;  2.  this  vessel  bound  to  China,  and  185, 434.— 
captured  by  a  British  cruiser  for  supposed  breach  of  block-  j^1^0*1 
ade,  and  carried  into  Canton,  and  there  detained ;  then  to  $  Cranch 
Calcutta,  and  there  condemned.    The  assured  heard  of  her  39, 202. 
detention  at  Canton,  but  did  not  then  abandon ;  but  six  months 
after,  hearing  of  her  condemnation,  he  immediately  abandon- 
ed, and  held  in  season.    The  vessel  sailed  and  traded  at  the 
Spanish  island  Guam,  in  the  India  sea,  contrary  to  the  Eng- 
lish orders  in  council  of  November,  1807,  and  the  defence 
was  on  the  ground  they  were  not  repealed  by  the  said  Eng- 
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Ch.  40*  Bah  orders  of  July,  1808 ;  and  so  was  the  condemnation  at 
•  ArU  7.  Calcutta  reversed  by  the  court  of  appeals ;  2.  the  abandon* 
t^v^^z  ment  was  not  in  season*  Judgment,  the  plaintiff  recover  for 
a  total  loss  on  his  first  count ;  2.  his  expenses  in  the  two  tri- 
als, as  a  general  average  to  be  ascertained  by  assessors. 
8  Man.  R.  §  28*  Assumpsit  on  a  policy,  &c,  containing  the  following 
50*,8ulliTan  memorandum,  viz. :  u  in  case  of  capture  and  restraint,  the 
Union  Inf.  assured  is  not  to  abandon  until  the  property  is  condemned, 
Com.  or  until  it  shall  have  been  proved  to  have  been  ninety  days 

under  detention."    The  property  had  been  seized  and  de- 
tained above  ninety  days,  when  the  plaintiff  first  heard  of  the 
seizure,  who  thereupon  abandoned  to  the  underwriters ;  but 
See  s  Cain.  at  the  time  of  the  abandonment  it  had  been  restored  to  the 
280.—  plaintiff's  agent.    Held,  he  had  no  right  to  abandon,  though 

1  Johni.  R.    Jje  offered  to  abandon  in  a  reasonable  time  after  he  heard  of 
the  restraint ;  for  the  court  held  the  memorandum  restrained 
the  plaintiff's  right  to  abandon ;  that  he  was  not  to  abandon 
for  detention  until  ninety  days  expired  after  the  capture, 
a  nor  at  the  expiration  of  that  period,  unless  the  facts  then  exist- 
ing £*v<  h*m  a  right  to  abandon"    This  decision  will  not  be 
questioned  if  the  plaintiff  offered  to  abandon  after  he  heard 
of  the  restoration,  but  ifrk/bre  he  heard  of  it,  perhaps  it 
may  be  fairly  questioned,  as  in  this  last  event  he  was  govern- 
ed oy  the  information  and  not  by  the  fact,  as  is  the  settled 
principle ;  but  if  he  had  not  heard  of  the  restoration,  a  thing 
pretty  certain,  this  decision  goes  on  the  fact,  not  on  the  wt- 
C J°*i4i       formation.    Was  there  any  tnine  in  the  memorandum  to  jus- 
GardnerV     tify  this  ?  When  the  goods  saved  do  not  amount  to  half  the 
Smith.  value  of  the  goods  insured,  the  assured  may  abandon  for  a 

total  loss  ;  one  may  abandon  or  not  in  case  of  stranding.     1 
Johns.  R.  335. 
10  Mass.  R.       §  29.  This  was  assumpsit  on  a  policy  of  $8,000  on  the 
^N  DeB«dU  S^*P  ^mulus, on  a  y°yage  from  New  Bedford  to  Charleston, 
ford  itf.  I.      S.  C,  with  liberty  to  go  from  thence  to  Savannah,  at  and 
Company,      from  thence  to  a  port  in  the  united  kingdom  of  Great  Britain, 
and  at  and  from  tnence  to  her  port  of  discharge  in  the  United 
States,  with  liberty  to  go  to  a  second  port  in  the  united  king- 
dom, and  also  the  Cape  de  Verds.    Annexed,  "  in  case  of 
capture  or  detention  the.  assured  shall  not  abandon  short  of 
six  months  after  notice  thereof  shall  be  given  to  the  underwri- 
ters, unless  sooner  condemned."    While  she  was  at  Savannah 
our  embargo  was  laid  for  ninety  days,  and  before  that  time 
was  expired,  war  was  declared  by  the  United  States  against 
Great  Britain.    After  the  embargo  took  place,  the  assured 

Sve  notice  thereof,  and  in  six  months  after  did  abandon  to 
e  underwriters,  having  in  the  mean  time  returned  to  New 
Bedford*    Held,  the  assured  was  not  entitled  to  recover  for 
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a  total  loss ;  the  loss  was  alleged  to  be  by  reason  of  the  cm-    Ch.  40. 
bargo.    The  war  had  no  connexion  with  the  embargo,  and    Art.  7. 
that  ended  before  the  assured  had  a  right  to  abandon.  v^*v~^y 

§  30.  Held,  where  an  insurance  was  for  a  given  time,  and  n  Maw.R. 
in  that  time  the  property  was  captured,  but  not  condemned  h  6-  Dorrr. 
till  after  it  expired,  the  underwriter  was  liable,  though  the  ^c^f  "a. 
assured  elected  not  to  abandon  on  receiving  intelligence  of  ny.* 
the  capture*     See  27  Ante,  Dorr  v.  Union  Insurance  Company, 
same  vessel  and  voyage.     The  plaintiff's  loss  after  the  con- 
detonation  and  sale,  had  become  actually  total ;  direct  con* 
sequences  of  the  capture ;  and  the  plaintiff  had  a  right  to  re- 
cover for  a  total  loss,  after  offering  to  abandon  on  account  of 
the  salvage,  on  intelligence  of  the  condemnation  and  sale* 

§31.  Policy  on  cargo  of  a  ship  at  and  from  Boston  to  any  n  Man.  R. 
port  or  place  to  which  she  might  proceed,  against  the  usual  104>  Higgin- 
risks ;  added,  at  the  bottom,  "  the  Diana  is  cleared  for  Rio  ™*m  Pom" 
Janeiro  and  the  North-West  coasts,  has  goods  on  board  con- 
traband of  war,  and  has  no  register.     This  insurance  is  not 
against  illicit  trade  with  the  Spaniards,  but  is  understood  to  cover 
the  property  under  whatever  papers  she  may  sail"    The  ship 
bound  to  Lima,  arrived  off  the  port  of  Callao,  and  before  any 
traffic  took  place  was  seized  by  the  Spanish  officers,  and  her 
cargo  unladen  and  sold ;  the  proceeds  to  await  the  crown's 
pleasure ;  assured  offered  to  abandon.     Held,  the  loss  was 
not  within  the  policy ;   her  purposes  of  illegal  trade  caused 
the  loss,  for  which  and  to  prevent  illicit  trade,  the  seizure 
was  made,  and  so  within  the  exception. 

§  32.  Assumpsit  on  a  policy,  dated  October  4,  1811,  on  12  Man.  R. 
effects  in  the  Egeria,  &c,  commencing  the  risk  at  the  date  of  ^  f^T*0 
her  acquittal  at  Copenhagen,  about  July  15,  1811,  at  and  Goddard# 
from  Fahrsand  to  St.  Petersburgh  or  Archangel,  and  at  and 
from  thence  to  New  York  or  her  port  of  discharge  in  the 
United  States.    By  1.  memorandum  annexed,  the  underwri- 
ters were  not  to  be  liable  for  any  loss  or  expense  arising 
from  ordinary  dangers  or  perils  of  the  seas.    By  the  2d.  the 
assured  not  to  abandon,  in  case  of  capture  and  detention,  un- 
til condemnation,  or  ninety  days  after  capture.    The  ship 
was  captured  and  sent  for  Halifax,  and  on  her  passage  to 
that  place  totally  lost  before  the  ninety  days  expired,  by  an 
ordinary  peril  of  the  seas.   The  assured  offered  to  abandon 
within  the  ninety  days.    Held,  the  underwriters  were  not  See  3  Johns. 
liable ;  loss  by  the  ordinary  peril  of  the  seas,  &c.  R#  88»  M* 

§  33.  Assumpsit  on  a  policy  on  freight  from  the  United  \%  Mass.  R. 
States  to  Tonmngen  or  Hamburgh.    Ship  was  captured  and  288,  Tucker 
carried  into  England  and  liberated;   in  the  mean  time,  the  £  Y'  *^,& 
French  decrees  had  made  it  too  hazardous  to  proceed  to  pany.— °m~ 

5  Esp.  Cases  50.— 10  East,  530.— Ch.  40,  a.  17. 
VOL.  II.  1 4 
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Ch.  40*    either  place.   The  cargo  was,  by  an  order  of  the  chancery, 
Art.  7.      delivered  to  the  owners9  agent,  and  the  master  sued  for  the 
v^-^v-^y  freight,  and  failed,  because  he  had  not  fulfilled  the  terms  of 
the  charter  party ;  no  abandonment  during  the  detention  by 
capture.    Held,  the  underwriters  were  not  liable,  the  loss 
not  having  arisen  from  any  perils  insured  against,  but  only 
on  apprehension  of  such  perils.    Like  principle,  6  Johns.  R. 
224,  256.    Where  no  abandonment,  aula  timet ;  danger  re- 
mote or  contingent.    Craig  v.  United  Insurance  Company ; 
12  Mass.  R.  170.    Five  weeks  delay  to  abandon  is  too  long. 
See  Barker  v.  Blokes,  a.  17 ;  also,  this  second  cause  of  aban- 
donment in  the  same  case. 
10  East,  329,      §  34.  Insurance  on  a  ship  from  Jamaica  to  Liverpool.  She 
Bambridge     was  captured  on  her  passage,  and  in  a  few  days  recaptured ; 
—rnuM "     ^e  as9ure^  hearing  of  the  capture,  but  not  of  the  recapture, 
Cas.i47.~    Saye   notice   of  abandonment  when  she  in  feet  was   safe. 
Contra,         Judgment  against  him ;  but  both  parties  had  been  bound  if 

rh^h^*  ^  °^er  k  ^een  acc^Pted  uP°n  such  temporary  total  loss, 
l  Caines'  R.  See  embargo,  art.  14,  Conway  fy  al.  v.  Grey ;  2  Johns.  Cas* 
47,  Livings-  263 ;  also,  is  on  the  intelligence  ;  and  3  Johns.  Cas.  293,  Lvo- 
t^m*"  ?**"  ingst0*  v-  Hastie  &  al.  This  abandonment,  too,  was  on  the 
l  Caines^  intelligence,  not  on  the  fact,  as  in  fact  there  was  a  recapture 
Ca.  in  E.  six  days  before  the  abandonment  was  made.  But  if  the  as- 
21,  seems  to  sured  sell  the  property,  though  for  the  underwriter's  benefit, 
be  on  the  ^e  wajves  his  abandonment,  he  refusing  to  accept  it ;  but 
5  Johns.  R.  310,  seems  contra.  Quaere  as  to  newspaper  in* 
formation.  1  Caines9  R.  49. 
l  Johns.  Ca.  §  35.  When  an  abandonment  of  the  ship  insured  is  made 
i?  tuM  R  ^  ^^  acccPted  by  the  underwriter,  he  becomes  the  owner, 
431°  433.—  &S  to  height  accruing,  and  wages  becoming  due  after  the 
l  Johns.  Ca.  abandonment,  and  chargeable  as  owner  but  not  as  under- 
&7'  writer.    And  after  abandonment,  the  consignee  of  the  goods 

insured  becomes  the  agent  of  the  underwriter,  and  his  acts, 
bona  fide,  are  at  his  risk, 
l  Johns.  R.        §  36,  Sundry  underwriters  after  abandonment  are  severally, 
Infc^r.     ***  j™^  eokswerdhU.    Insurance  on  cargo  and  freight  by  an 
Scott  fe  al!     insurance  company  and  by  twenty-three  separate  insurers  on 
the  ship ;  she  was  captured  and  abandonments  made  to  the 
several  underwriters  on  ship,  freight,  and  cargo,  respectivel  v, 
and  accepted,  and  total  losses  paid.  Ship  and  cargo  after  lib- 
erated and  arrived  at  her  port  of  destination ;  cargo  then 
sold  and  applied  to  repair  the  ship.     Insurers  severally  liable  to 
insurer  on  cargo  in  their  proportion, 
t  Bm.  47,  §  37.  Suit  on  a  policy  ana  declaration  for  a  total  loss,  and 

Pad^*'      ^e  plaintiff  proved  a  capture  and  condemnation,  but  was  no 
l  Bin,  s* .      abandonment.    Held,  the  jury  might  estimate  the  value  of 
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the  spts  rcctiperandi,  deduct  it  from  the  sum  insured,  and    Ch.  40. 
find  the  remainder  as  a  partial  loss.  Art.  7. 

§  38.  Which  abandonment  must  be  in  season ;  further  s^*v-^/ 
cases:   3  Cain.  245,  Tom  v.  Smith ;  1D.&E.608;  2DalL 
219 ;  4  Dall.  27.    It  is  said  it  is  settled  in  New  York,  that  *  Jo^- Ca- 
it  is  never  too  late  to  abandon,  if  the  loss  continues  total  at  ghaw"1  * 
the  time.    3  Cain.  250 ;   1  Cain.  449 ;  2  Cain.  203 ;  2  Cain. 
Er.  158;  2  Cain.  132. 

§  39.  What  acts  of  the  underwriters  amount  to  an  accept- 
ance of  an  abandonment.  2  Johns.  R.  98 ;  1  Johns.  R.  205 ; 
3  Johns.  R.  321.  When  a  ship  cannot  be  repaired  for  half 
her  value,  she  may  be  abandoned ;  1  Johns.  Cas.  305 ;  and 
so  as  to  carry  her  original  cargo.  1  Cain.  292 ;  2  Cain.  85 ; 
2  Cain,  in  Er.  153,  Smith  v.  Bell. 

§  40,  The  capture  of  a  neutral  by  a  belligerent,  as  prize,  is 
a  total  loss,  and  ground  of  abandonment ;  4  Cranch,  29 ;  4 
Dall*  446 ;  1  Dall.  10.  Where  the  assured  has  no  interest 
to  abandon.   13  Mass.  R.  96. 

§  41.  Breach  of  blockade.    To  constitute  this,  it  is  neces-  i  Bin.  293, 
sary  an  actual  attempt  be  made  to  enter  the  blockaded  port.  ^c^oV 
Jt  is  not  such  attempt  to  persist  in  an  intention  to  enter  after  Pennsyira- 
warning  given ;  nor  is  sailing  from  another  port  with  intention  nia. 
to  enter  of  itself  a  breach,  though  the  port  be  understood 
to  be  blockaded.    It  must  be  blockaded  in  fact,  a  mere  noti-  Fitzsimmoni 
fication  amounts  to  nothing.  4  Cranch,  185  ;  1  Rob.  Ad.  R.  f*  N^wPort 
(Am.  ed.)  130;   3  Cain.  235;    1  Cain.  Er.  7;    2  Cain.  1.  ' 

Hence  there  is  in  such  cases  no  forfeiture  of  neutrality,  and 
so  a  right  to  abandon,  &c  As  to  blockades,  see  Chitty 's  Law 
of  Nations,  128,  147. 

§  42.  If  a  belligerent  grant  a  passport  to  my  vessel  to  pro-  6  Crancb, 
tect  her  against  nis  cruisers,  it  is  not  considered  as  sailing  29~: 
under  the  protection  of  his  flag  so  as  to  forfeit  his  neutral  }^^%^x% 
character;   hence  if  a  loss  happen,  I  may  abandon.    No  r.Haiiet,& 
breach  of  neutrality  in  1794,  for  an  American  to  trade  with  Bowne.— 
French  colonies  he  could  not  trade  with  in  time  of  peace.  L0*"** Er; 
2  Dall.  270.    Nor  to  take  French  furniture  on  board,  of  per- 
sons moving,  when  compelled  to  do  it ;   id.  but  is  to  take 
other  enemy's  property.    1  Cain.  549,  565,  Blagge  v.  New  2  Bin.  308. 
York  Insurance  Company.  ,1(l 

§  43.  If  a  neutral  vessel  be  taken  at  sea  by  one  of  the  4  Cranch, 
belligerents  as  prize,  and  full  possession  thereof  is  taken  by  **,  Rhine- 
such  belligerent,  and  he  continues  that  possession  to  the  time  c^of  Penn- 
of  the  abandonment,  there  exists,  in  point  of  law,  a  total  loss,  syivania.— 
and  the  act  of  abandonment  vests  the  right  to  the  thing  aban-  12  John**  R- 
doned  in  the  underwriters ;  and  the  assured  may  recover,  25* 
though  the  vessel  be  acquitted  and  restored  before  the  trial ; 
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Ch.  40.  and  though  the  underwriters  refused  to  accept  the  abandon- 

Art.  7.  ment  offered ;  they  stand  in  the  place  of  the  assured. 
^^v-^/       §  44.  A  foreign  court  of  admiralty  condemns  a  vessel  for 

4Cranch,  breach  of  blockade,  this  is  conclusive  evidence  of  that  fact  in 

494,&1°ild"   an  act*on  on  tne  P°^cy  °f  insurance. 

Leonard. "  *  §  45#  Assumpsit  on  a  policy  of  insurance  of  goods,  war- 
2  Maule  &  ranted  free  of  particular  average  from  London  to  Quebec,  cop- 
Sel.  R.  240,  per  and  iron.  Ship,  by  bad  weather,  obliged  to  put  into 
Anderson  v.  p^  to  repair :  part  of  the  goods  damaged,  so  detained  as  to 
Wallis.  joge  ^  season^  an(j  no  other  to  be  had  at  that  or  a  neigh- 

bouring port,  and  voyage  abandoned ;  no  total  loss.     Hence 
the  assured  could  not  abandon.    It  seems,  for  these  reasons, 
1.  only  an  average  loss,  in  fact ;  2.  the  voyage  was  lost  but 
for  the  season ;  only  delayed  of  a  few  months ;  but  otherwise 
had  the  ship  been  irreparably  damaged,  as  was  the  case 
of  Manning  v.  Newnham.    Cited  ch.  40,  a.  21,  23. 
4  Maule  &         §  *&•  ^  **&*  °f  ^oundonment,  though  some  of  the  property 
Sei.  576,       be  restored  ;  as  in  case  of  capture  and  abandonment  for  a 
M'lver  r.       total  loss  is  well  offered,  though  not  accepted,  and  this  is  not 
Henderson.    <jefeate(j  so  as  to  become  an  average  loss  only  by  the  return 
and  mere  restitution  of  the  ship's  hulk  before  action  brought, 
if  uncertain  whether  the  assured  may  not  have  to  pay  more 
than  its  worth.     The  ship  had  been  restored,  but  conditionally, 
before  action  commenced ;    that  is,  on  an  actual  deposit  of 
£427,  to  abide  an  appeal  not  decided.     It  seems  the  courts 
thought  the  total  would  have  been  turned  into  an  average  loss 
had  the  restitution  been  absolute,  according  to  9  East,  72 ; 
cited  a.  25,  s.  3,  and  Bainbridge  v.  Neilson,  cited  s.  34,  this 
Godsal «.       article.    A  proper  abandonment  vests  the  property  immedi- 
Boidero.  *       ately  in  the  insurers.    6  Cranch,  268,  274. 
l  Caines'  R.       §  47.  Neither  an  acquittal  or  restitution  of  the  goods  can 
444.--  ^       affect  an  abandonment  once  duly  made ;  and  it  may  be  made 

1^*207'  any  t*me  a^ter  t'ie  *0BS»  ^  wnen  niade,  that  continues ;  not 
aos!—  '  necessary  if  an  actual,  total  loss,  and  so  continues  to  the 
3  Day's  Ca.   commencement  of  the  action ;  enough,  the  loss  be  half  the 

l°r  ""•"  *  r   va^ue  °f  tke  article  insured. 

12  *      §  48.  After  abandonment  and  the  insurers  refuse  to  ac- 

1  Caines' R.  cept?  the  assured  may  sell  at  auction  and  recover  for  a  total 
292,  Abbot  loss,  deducting  the  proceeds  of  such  sale ;  but  it  is  a  waiver 
r.  Bowne.  0f  tne  abandonment,  if  the  assured  buy  in  the  vessel  and  em- 
5*^"  ploy  her.  1  Caines'  R.  303.  If  the  ship's  damage  can  be 
repaired  at  less  than  half  her  value,  the  master  ought  to  re- 
pair and  proceed. 
10  Johns.  R.  §  49.  Three  articles,  as  sugar,  mace,  and  logwood  5  quan- 
236,  tity  of  specified,  and  separately  valued.     More  than  half 

of  the  sugar  was  lost  and  abandoned.     Held,  if  different 
sorts  of  goods  are  specified,  and  separately  valued  in  the 
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same  policy,  each  may  be  abandoned  by  itself  in  case  of    Ch.  40. 
loss,  and  others  retained,  &c.  in  the  same  manner  as  if  dif-    Art.  8. 
ferent  articles  were  insured  in  different  policies ;  a  point  en* 
tirely  new  in  England  and  America.  See  Le  Guidon,  Emeri- 
gon,  Valin,  and  Marshall. 

Abt.  8.  Adjustments  and  compromises  on  policies.    §  1.  The  Park,  48.— 
plaintiff  may  sue  on  his  policy  and  give  an  adjustment  in  evi-  ^ar>^  ^46' 
dence ;   he  need  not  declare  specially  upon  it.     It  is  prima  Maylord!-- 
facie  evidence  against  the  underwriter.    It  is  binding,  and  Hog  v. 
admits  every  material  fact,  if  there  be  no  fraud  or  miscon-  Gouldney. 
ception.     His  signing  it  is  not  conclusive,  but  he  may  shew 
it  was  made  by  tne  assured's  misrepresentation,  by  mistake 
or  design.    2  Johns.  Cas.  233,  Faugier  v.  Hallett.  i 

§  2.  Adjustment  of  partial  losses*     If  the  loss  be  o.  partial  Park,  115.— 
one,  there  is  no  difference  between  an  open  and  a  valued  2Burr.  1071. 
policy  as  to  the  rate  of  damages ;  is  conclusive,  if  all  the  facts 
be  known  and  no  fraud.  1  Cain.  32,  444. 

§  3.  If  a  hundred  hogsheads  of  sugar  be  insured,  and  ten  1  Marth.  53. 
only  be  lost,  the  underwriter  must  pay  the  value  of  these  ten.  ~^>ark'  *]|6, 
He  must  pay,  though  not  expressed  how  much  is  insured  on      tra* 
each  hogshead;    his  insurance  is  on  the  whole,  and  if  a 
tenth  part  be  lost,  he  must  pay  a  tenth  part  of  his  sub* 
scription. 

§  4.  When  part  of  the  goods  insured  is  saved,  and  this  2  Stra.  1065, 
part  exceeds  tne  freight,  the  practice  is,  to  deduct  this  from  Boyteidr- 
the  salvage,  and  to  make  up  tne  loss  on  the  difference  5  but  Marsh.  MT7 
when  the  freight  exceeds  the  salvage,  it  is  a  total  loss;  as  531. 
the  owner  of  the  goods,  the  assured,  saves  nothing,  when  not 
enough  to  pay  the  freight. 

§5.  When  the  goods  are  damaged  in  whole  or  in  part,  Park,  no, 
the  rule  is,  to  take  the  value  of  the  goods  in  their  damaged  nl- 
state,  and  deduct  this  from  the  prime  cost,  and  the  balance  or 
difference  is  the  loss ;  the  sum  valued  is  generally  this  cost 
in  a  valued  policy ;  but  in  finding  this  partial  loss  this  prime 
cost  must  not  be  taken  at  one  market,  and  this  damaged 
value  at  a  different  one. 

§  6.  The  ship  is  valued  at  $1,000,  and  the  cargo  at  $2,000 ;  Esp.  R.  207, 
$1,000  is  insured  on  both.     The  ship  only  is  lost ;   the  as-  £"\ory  r* 
sured  shall  recover  one-third  of  the  policy,  that  is,  as  the  'k*1*6™' 
ship  is  to  the  whole  stock.    The  policy  attached  according 
to  the  proportions  of  interest,  or  property  in  the  ship  and 
cargo. 

§  7.  Free  of  average  under  5  per  cent.    Forty-nine  slaves  Eip.  R.  444. 
were  on  board  ;  seven  were  killed.  To  find  the  rate  of  loss, 
the  number  on  board  at  the  time  of  the  loss  must  be  taken  ; 
here  a  seventh  part  was  lost. 
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Ch.  40.         §  8.  If  there  be  a  total  loss  of  the  goods,  the  English  rale 

Art.  8.       is  prime  costs  and  charges ;  that  is,  the  invoice  price,  all  du- 

v^»v^/  ties  and  expenses  till  put  on  board,  with  the  premium  of  in* 

Park,  no,     surance ;  these  make  up  owner's  purchase  ana  the  loss  to  be 

2  j}1""""  1170   P^*    This  is  the  only  rule  as  to  goods,  whether  there  be  a 

total  or  a  partial  loss.    It  is  immaterial  whether  the  goods 

would  have  come  to  a  good  or  a  bad  market,  the  underwriter 

has  nothing  to  do  with  that. 

§  9.  The  loss  as  to  the  ship  is  her  value  when  she  sailed, 
adding  her  repairs,  furniture,  provisions,  stores,  sailor's  wages 
advanced,  all  outfits  and  premium  of  insurance.  In  the  freignt, 
actually  earned  only  to  be  computed.  1  Caines'  R.  196, 
215. 

2  Bar?.  1167,  §  io«  This  was  an  insurance  on  goods  from  St.  Thomas  to 
itacker"~  Hamburgh ;  clayed  sugars,  valued  at  £30  a  hogshead,  they 
Park,  lis,  were  damaged  on  the  voyage ;  the  damaged  sold  at  Ham- 
126.—  burgh,  at  £20  8d.  a  hogshead.     If  the  sound  would  have  sold 

aB^&p1"   ^or  ^®  *5#  ®^"»  ^e  *oss  or  <^amaSe  was  &  7*.  a  hogshead ; 

308°  same  *     ^en  ^e  ru^e  wasi  ^  ^3  ?'•  **d.,  l°se  ^J3  7,#  °^*'  w"at  w^' 

principle.—  £30  lose,  say  £4  5s.  ll£d.  a  hogshead.  Here  the  value  in 
3Johns.Caa.  the  policy  was  taken  as  the  prime  cost  agreed  on :  this  was 
principle?—   ^e  exact  rule ;  the  real  loss  or  damage  was  found  by  taking 

3  Cain.  47.  the  price  of  the  sound  and  damaged  sugars,  and  in  propor- 
— i  Bin.  405.  tion  to  the  loss,  the  underwriter  paid  of  the  £30.  If  there 
B^ibi^iS)  ^e  any  objection  to  this  rule,  it  is  this,  the  freight  and 
3U.  '  '  charges  might  have  been  deducted  both  from  the  sound 
—l  Johns,  price  and  the  damaged  price,  and  then  say,  as  the  residue  of 
Cm.  120.       the  50un<j  price  is  to  the  residue  of  the  damaged  price,  so  is 

the  £30  to  a  fourth  sum,  the  difference  between  that  and  the 
£30  is  the  loss.  Johnson  v.  Sheddon,  2  East,  581 ;  same  prin- 
ciple, 2  East,  109. 
Man.  641,        §  1 1.  But  if  the  goods  on  board  be  considerably  less  than 
j3^"T  7      the  sum  valued  in  the  policjr,  the  court  will  take  the  real 

82 2  Cain,  prime  cost.    The  true  question  is,  in  all  these  cases,  what 

30.—  is  the  proportion  of  the  loss  ;  is  it  one  third,  one  fourth,  &c. 

riQ  hnp  \  °f  ^e  value  J  an^  when  no  value  is  stated  in  the  policy, 
n7'~"  **  '  then  the  first  cost,  charges,  and  premium  of  insurance,  is  the 
rule.  Rule,  the  gross  proceeds  of  the  sound  and  damaged,  as 
above. 
10  Mass.R.  §  12.  Masters,  #c,  power  to  compromise.  Case  on  a  policy 
42,  Wells  v.  on  cargo  of  the  brig  Caroline,  at  and  from  Boston  to  the 
Schema.-  **Zflnd  0/ &V%,  March  30,  1809;  policy  %  14,500.  Defen- 
termaycom-  dant  subscribed  $3,500.  On  her  outward  passage  she  was 
promise,  captured  by  a  French  privateer  and  carried  into  Naples,  a 
1  Dr^ci  Rfc   P^ace  within  the  control  of  the  French  government,  was  li- 

son's  caae.    And  if  he  be  part  owner,  his  interest  Is  included  in  it. — 10  Johns.  R.  61, 
Waddell's  case. 
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belled  in  the  imperial  council  of  prizes  in  Paris,  but  the  ves-    Ch.  40. 
sel  and  cargo  remained  at  Naples.    Ralph  J*  Reed,  supercar-     Art.  9. 
go,  and  owner  of  a  quarter,  went  to  Paris  to  take  care  of  the  n^»v^, 
property,  and  then  made  a  compromise  with  the  captors  for 
the  benefit  of  all  concerned,  by  which  he  >  was  to  receive 
back  the  vessel,  allowing  the  captors  two-thirds  the  estimated 
value  at  Naples,  and  to  receive  one-third  of  the  cargo  esti- 
mated at  32,000  ducats,  confirmed  by  certain  proceedings  of 
the  council  of  prizes.     Reed  received  the  vessel  and  33,000 
ducats  for  the  use  of  the  owners  of  the  cargo,  and  the  private 
adventures.      Held  to  be  a  reasonable  compromise,  and  the 
underwriters  bound  by  it. 

2.  No  regard  had  to  the  high  prices  at  Naples  compared 
with  Messina,  to  which  bound.   See  Berens  v.  Jtucher. 

Art.  9.  Average.  §  1.  There  are  four  kinds  of  average,  park,  113. 
1st,  Petty  or  accustomed  average,  such  as  pilotage,  light 
money,  beaconage,  anchorage,  bridge-toll,  towage,  quarantine,  river* 
charges,  signals,  instructions,  passage-money,  by-castles,  expense 
of  digging  a  ship  out  of  the  ice.  paid  by  a  master  at  a  port  of 
loading  or  unloading :  these  tne  underwriters  never  pay,  but 
the  ship  pays  one-third  and  the  cargo  two-thirds,  where 
usual  in  the  voyage,  if  not  so,  they  come  into  a  general  ave- 
rage, and  fall  on  tne  underwriter. 

§  2.  2d.  A  bill  of  lading  usually  is  paying  freight  "  with 
primage  and  average  accustomed :"  this  average  freighters 
pay  the  master,  for  his  care  of  their  goods,  above  the 
freight ;  and  is  too  small  to  be  charged  to  the  under- 
writers* 

§  3*  3d.  Partial  or  average  loss.  A  total  loss  of  the  thing  in- 
sured, is  not  only  a  total  destruction  of  it,  but,  also,  when 
it  is  so  injured  or  situated  as  to  be  of  little  use  or  value  to 
the  assured,  and  so  circumstanced  that  he  may  abandon 
it  and  sue  for  a  total  loss.  In  a  total  loss  the  prime  cost  or 
tahu  stated  in  the  policy,  at  least,  must  be  paid.  Partial  loss 
is,  when  the  thing  insured  is  so  partially  damaged,  by  some 
peril  insured  against,  that  the  insured  may  not  abandon,  but 
yet  call  on  the  underwriter  to  pay  part  of  his  policy,  by 
which  he  may  not  be  liable  to  pay ;  however,  if  the  loss  be 
a  small  proportion,  as  under  5  per  cent.  &c,  the  mode  of 
ascertaining  the  proportion  of  his  loss,  has  been  before  con- 
sidered in  the  preceding  article  :  where  assumpsit  lies  for  i  East,  230. 
general  average.    Birkley  v.  Presgrave. 

§  4.  4th.  General  or  gross  overage,  is  when  goods  are  hove  2  Marshall, 
overboard  in  a  storm  to  lighten  the  ship ;  and  tne  owner  of  the  460. 
ship,  freight,  and  goods  saved,  contribute  to  those  who  owned 
the  goods  so  thrown  overboard :  when  this  is  settled,  actions  Parv  13s, 
lie  against  the  underwriters  to  compel  them  to  make  good  139. 
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Ch.  40.    this  loss  in  proportion  to  their  several  subscriptions.    To 
Art.  9.      make  this  throwing  overboard  legal  it  must  be  done,  1st*  "  in 
v^^-v-^^  consequence  of  a  deliberate  and  voluntary  consultation  held 
between  the  master  and  men." 

2d.  The  ship  must  be  in  distress,  and  a  sacrificing  a  part 
be  necessary  in  order  to  preserve  the  rest. 
12  Co.  63,         3d.  The  saving  of  the  ship  and  cargo  must  be  actually 
S£se  of         owing  to  the  means  used  with  that  view :  and  when  goods 
are  thus  necessarily  thrown  overboard,  it  is  a  good  justifica- 
tion :  as  in  trespass  against  one  for  throwing  goods  over- 
board ;  a  plea  tnat  it  was  done  in  a  storm  in  a  case  of  ne- 
cessity, navis  lavanda  causa,  and  if  that  act  had  not  been 
done,    the  passengers  must  all  have  perished,  was  held 
good. 
Park,  139.         §  5.  If  the  ship  perish  in  the  storm  and  so  is  not  saved  by 
the  ejection,  there  shall  be  no  contribution,  for  the  end  is 
not  answered  or  attained ;  but  if  this  ejection  once  preserve 
her,  and  she  continues  her  voyage,  and  afterward  is  lost, 
there  shall  be  contribution. 

§  6.  This  average  loss  includes  not  only  goods  hove  over- 
board, but  expenses  incurred  in  ransoming  the  ship  from 
enemies  or  pirates,  damages  sustained  in  a  defence  against 
them,  the  expenses  of  curing  wounds  received  in  such  de- 
fence against  them,  in  reclaiming  or  defending  the  ship  in 
Beawei,l48.  a  foreign  court,  &c. ;  the  mast  or  cables  cut  away,  or  any 
—Park,  140.  other  part  of  the  ship  sacrificed  to  save  the  remaining  pro- 

461-— rw  Pert7#  ^ut  K  any  °^  these  are  l°st  ty  the  storm,  when  that 
Bl.  313.  '  onty  is  the  occasion  of  the  loss,  then  only  the  ship  and  freight 
contribute ;  for  here  is  no  deliberation,  no  act  done  with  a 
Maggrath  v.  view  to  save  the  ship  and  lading,  no  deliberate  intentional  sa- 
Church,        crifice  of  some  property  in  order  to  save  the  rest. 

211^1  §  "*•  ^°  g°°"s  wet  an^  damaged  by  the  ejection  must  be 

East,  228.     made  good,  and  the  smallness  of  the  loss  makes  ho  difference, 

and  the  owner  is  not  bound  to  look  to  the  vessel  and  freight; 

and  1  Johns.  R.  472. 
Park,  144.         §  8.  But  sailor's  wages  do  not  contribute  to  a  general 

average ;  nor  the  wearing  apparel,  or  jewels,  or  ornaments 

of  those  on  board. 
1W.B1.313,  So  the  insurer  is  liable  for  a  sum  of  money  paid  in  a  fair 
Barena  or  compromise  to  prevent  a  condemnation  of  the  ship  or  cargo 
Berou  v.  as  jawful  prize ;  as  where  the  Dutch  ship  Tyd  was  cap- 
and  Wohns.  tured  in  1758,  and  carried  into  England  and  libelled,  and 
R.  406.         claimed,  the  Dutch  owners,  bona  me  compromised  with  the 

captors  for  £800  and  costs.    Held  the  underwriters  were 

bound  to  pay  this  loss.    Mode  of  computing  average  loss,  2 

Johns.  R.  138,  144. 
Park,  145 §  &  This  loss  is  thus  fixed :  ascertain  the  value  of  the 

2Marsh.467. 
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ship,  freight  and  cargo  before  ejection,  say  $10,000;  then    Ch.  40. 
the  value  of  those  goods  hove  overboard,  say  $1,000;  this     Art.  9. 
(1,000  is  assessed  on  the  $10,000,  for  those  ejected  must  y^vv^ 
bear  their  part*    The  true  proportion  is  got  from  a  valua- 
tion of  all  at  the  time  of  the  loss :  the  practice  is  to  take,  how- 
ever, as  a  rule,  the  price  the  goods  saved  sell  for,  freight  and 
and  other  charges  being  first  deducted ;  the  ship  at  her  va- 
lue on  her  arrival  and  the  clear  freight,  wages,  &c,  being 
deducted. 

§  10.  These  laws  provided  that  they  whose  goods  were  Maii-  Co,°" 
hove  overboard,  to  save  the  rest,  should  receive  an  average  ny,aWi- 
from  ship,  goods,  and  wages  saved ;  the  same  as  to  masts, 
boats,  cables,  anchors,  rigging,  and  sails :  but  then  it  was 
enacted  that  goods,  &c.  should  not  be  thrown  overboard, 
&c.  without  the  consent  of  the  master  and  major  part  of  the 
company,  or  at  least  of  the  officers  with  the  master.  There 
was  a  similar  law  in  Connecticut. 

§  11.  Corn,  fish,  fruit,  &c.  contribute  to  this  general  ave-  l  East,  220. 
rage,  and  an  action  lies  against  their  owner  by  the  owner  of  *  Man.  465, 
the  ship  to  recover  it.    So  the  tackle  sacrificed  to  preserve  pJjSS^ 
the  whole  on  extraordinary  occasions.    Corn  includes  pease 
and  beans,  but  not  rice.     5  Bos.  &  P.  213, 214 ;  1  Johns.  Ca. 
226 ;  3  Cain.  108 ;  7  East,  38,  43. 

§  12.  Stranding  and  general  average*     In  stress  of  weather  4  T.  R.  783f 
a  vessel  put  into  a  certain  port,  and  certain  people,  unknown  l^^JJ" 
to  the  plaintiff,  there  seized  her  and  forced  tne  master  to  sell  ^on" 

her  corn  (part  of  her  cargo)  at  a  low  price,  and  then  the 
ship  was  stranded.  The  ship  afterward  arrived  at  her  port. 
Lord  Kenyon  held  1st.  the  word  "  people"  means  "  the  rul- 
ing power  of  the  country ;"  2d.  that  the  above  loss  was  by 
pirates  ;  but  3d.  not  a  general  average,  because  the  whole 
adventure  was  not  in  jeopardy;  those  people  meant  no  in- 
jury to  the  ship  or  coals.  4th.  that  this  was  not  a  loss  by 
stranding ;  5th.  that  corn,  fish,  fruit,  &c.  are  free  of  average, 
unless  general  or  the  ship  be  stranded,  because  of  a  perish- 
able nature,  and  it  is  difficult  to  find  whether  their  being  da- 
maged arises  from  this  quality  or  from  any  accident ;  6th. 
that  when  the  ship  is  stranded,  the  underwriters  agree  to 
ascribe  the  loss  to  the  stranding,  as,  probably,  occasioning 
the  damage ;  7th.  here  the  damage  done  to  the  ten  tons  of 
corn  may  be  ascribed  to  the  stranding,  because  thereby 
damaged  and  hove  overboard.  But  the  declaration  im- 
puted the  loss  to  another  cause.  Buller  and  Gross  agreed  3  Burr.  1550. 
where  there  was  a  loss  by  stranding ;  average  loss  on  goods. 
A  ship  conducted  by  a  pilot  up  Liverpool  river,  was,  against 
the  master's  advice,  fastened  by  a  rope  to  the  shore,  there 
left  and  she  grounded,  and  fell  over  and  bilged  when  the 
vol.  iz.  15 
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Ch.  40.    tide  left  her,  when  it  rose  she  filled  and  damaged  the  goods* 
Art.  9.     4  Maule  &  S.  77,  and  4  Maule  &  S.  503. 
v^*v-^^       §  13.  If  corn,  fish,  fruit,  and  the  other  perishable  articles 

1  W.  Bl.       be  damaged  in  a  storm,  the  assured  cannot  recover  for  a 
607,  Wilson  partial  loss.     Fret  of  average  unless  general,  means  they  are 
T*   mi    '       subject  only  to  a  general  average,  not  to  an  average,  or  par- 
tial loss,  by  sea  damage,  &c. 

7T.  R.  210,      §  14.  The  policy  was  on  fruit,  the  ship  was  stranded  but 
Burnet  r.       no  joss  arising  therefrom,  but  a  partial  loss  from  the  perils  of 
Kenings-       the  sea,  held  the  underwriter  is  liable :  for  the  contract  is 
that  no  average  or  partial  loss  is  to  be  paid  by  him,  unless 
or  except  the  ship  be  stranded,  but  if  stranded,  then  a  par- 
tial loss  is  to  be  paid  by  him,  if  one  happen. 

§  15.  If  goods  be  put  into  a  boat  to  lighten  the  ship,  and 
to  enable  her  to  enter  a  river,  or  shoal  harbour  and  they 
perish,  ship,  freight  and  goods  remaining  in  her,  shall  con- 
tribute, for  to  save  them,  those  in  the  boat  are  lost.    But  if 
those  in  the  ship  perish,  the  goods  in  the  boat  do  not  contri- 
bute, for  the  ship,  freight  and  goods  remaining  in  her,  never 
were  put  in  jeopardy  to  save  those  in  the  boat.     Cases  of  par- 
ticular average,  2  Maule  &  Sel.  R.  371 — 377. 
2T.  R.  407,      §  16.  If  a  ship  be  forced  by  a  storm  to  enter  a  port  to 
415,  Da  Cos-  repair,  and  cannot  continue  her  voyage  without  apparent 
h*  V%^sWUm   "sk  °*  being  lost,  the  wages  and  provisions  of  the  crew,  from 
Park  143    *  ^e  day  ^  k  resolved  to  seek  such  port  to  the  day  of  her 
and  Marsh,     departure,  and  all  expenses  of  unloading  and  loading  her  cargo, 
t\  do^  C<T*    anc^  ^e  taking  care  of  it,  and  the  wages  and  provisions  of  the 
Dall.  274.—  workmen  hired  for  the  repairs,  become  general  average,  and  the 

2  Bin.  547.  underwriter  on  the  ship  is  liable  for  his  part ;  and  freight 
—3  Cain,  contributes  to  a  general  average ;  so  if  she  spring  a  leak  and 
DaU~246  bear  away*  2  Cain.  263—274  ;  1  Cain.  573 ;  8  Johns.  R, 
Waldenr.      307—321. 

Le  Roy.  §  17.  What  is  average  to  the  ship,  the  freight  or  the  cargo  f 

l  T.  R.  127,  Lord  Mansfield  said,  that  "  on  a  policy  on  a  ship,  sailors9 
Robertson  v.  wages  or  provisions  are  never  allowed  in  settling  the  da- 
wer'  mages."     Such  a  policy  is  only  on  the  ship,  tackle,  and  fur- 

niture. Here  is  no  damage  to  them,  and  Buller,  J.  said,  the 
court  only  looks  to  the  thing  insured,  and  here  "  the  wages 
and  provisions  are  no  part  of  the  thing  insured."  This  ac- 
tion was  assumpsit  to  recover  the  amount  of  wages  and  pro- 
visions, occasioned  by  an  embargo,  and  as  the  average  loss 
on  the  ship  was  less  than  3  per  cent.,  the  court  held  the 
Covington  r.  plaintiff  could  not  recover.    A  loss  of  rigging  by  a  press  of 

Mass.r620      sa'' to  avo*d  a  privateer  is  not  a  general  average.    5  Bos. 
&  P.  374. 

Fletcher  r.  §  18*  The  policy  was  on  the  ship,  "  at  and  from  London 
Pool.  to  Newcastle  and  Marseilles,  and  from  thence  to  the  West 
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Indies ;"  by  stress  of  weather  it  was  necessary  to  repair  her    Ch.  40. 
at  Minorca,  was  there  detained  a  considerable  time,  during    Art.  9. 
which  the  wages  and  provisions  extraordinary,  were  to  a  v^-v-^s 
large  amount ;  but  held  they  were  no  charge  on  the  skip. 

§  19.  So  on  a  policy  on  ship  and  goods,  the  assured  can-  Eden  r. 
not  recover  for  Mages,  provisions,  or  demurrage,  during  the  Po°l>  Mara, 
ship's  stay  to  repair  and  detention  by  a  foreign  power ;  for  5?85  — D# 
the  freight  was  liable  for  wages  and  provisions,  and  demur-  st.  R.  414. 
rage  could  not  be  allowed  on  this  policy ;  but  1  T.  R.  132 ; 
the  note  is  contra. 

§  20.  The  court  held  that  in  a  policy  on  goods,  the  owners  Park,  60, 
.of  them  could  not  charge  the  freight  they  paid  pro  rata  itv-  Sr**11^,*. 
neris,  for  their  transportation  to  the  underwriters,  when  the  aid.— ^Sfare. 
ship  is  captured  and  detained  by  a  foreign  power  and  then  627,  Ross  r. 
restored.    A  policy  on  goods  does  not  include  the  captain's  PjfV**"^ 
clothes,  the  ship's  provisions,  or  goods  lashed  to  the  deck,  unless       am*     " 
specially  named,  and  the  underwriter  on  goods  is  in  no  case 
liable  for  the-  freight.    A  ransom  of  cargo  to  prevent  an  ap-  i  Johns.  R. 
peal  is  not  a  general  ctverage,  but  falls  on  the  cargo  alone,  if  406,  413. 
above  half  insured  is  a  total  loss. 

§  SI.  In  a  policy  on  ship  and  furniture,  it  was  held  that  4  T.  R.  206, 
furniture  includes  provisions  sent  out  in  the  ship  for  the  use  ^fiffi  v' 
of  her  crew,  and  when  lost  by  fire  in  a  bank  soul  must  be  — MarthaU* 
paid  for  by  the  underwriter  on  the  ship  and  furniture,  but  622. 
not  if  used  while  the  ship  is  detained.    Marshall  observes 
that  this  case  is  hardly  reconcileable  with  the  other  cases, 
and  Buller,  J.  p.  210,  said,  tt  it  is  perfectly  clear  that  in 
every  instance  when  losses  have  been  settled,  the  provisions 
on  board  the  vessel  when  she  sailed  have  been  considered  as 
part  of  the  ship ;  and  in  Robertson  v.  Ewer,  "  the  provisions 
were  consumed  by  the  slaves  on  board,  considered  as  part  of 
the  cargo,"  and  Marshall  624 ;  Buller,  J.  said,  "  the  value  of 
the  ship  alone  comprises  the  hull,  the  masts,  the  tackle,  and 
the  provsions ;"  but  625  he  added,  but  "  during  a  detention  a 
ship  is  not  proceeding"  in  her  voyage.    Rules  to  estimate 
average  losses,  1  Cain.  196,  573 ;  2  Johns.  R.  98,  100. 

§  22.  Where  the  owner  by  charter  party  engages  with  8  T-  R*  5W, 
the  defendant  to  keep  his  ship  in  repair  during  the  voyage ;  qJJJJJJJJ^ 
repairs  in  port  are  not  a  part  of  a  general  average,  as  to  the 
defendant,  though  she  is  repaired  for  the  safety  of  the 
voyage. 

§  23.  In  this  case  a  vessel  on  her  voyage  disabled  by  4  Maas.  R. 
bad  storms,  necessarily  and  deliberately  put  into  Norfolk  in  648,  Padei- 
Virginia,  and  there  repaired  wr  the  benefit  of  all  concerned.  fordt>J*oard. 
Held  to  be  a  case  of  general  average,  and  the  sailors'  wages  jonn8.  r. 
and  provisions  were  allowed ;  and  the  plaintiff  had  judgment  307.— 11 
for  $TyT  per  cent,  of  the  defendant's  subscription  on  the  ves-  S^^J1, 
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Ch.  40*    sel.    Average  was  produced  thus,  vessel  valued  at  (4,000; 
Art.  9.     cargo  $2,300 ;  freight  $750,  in  all  -        -        $7,050.00 

v^-v-^,,   Partial  loss  chargeable  to  the  vessel,  viz*  rigging 

$45;  sails  and  making  $100;  masts  $69.57; 
spunyarn  $19.87,  in  sal        -        -        -        -         $234.44 
The  role  one  Deduct  on  new  materials  for  old  i  -  78.14 

third  for  new  

holds  in  all 

cases.  $156-30 

General  average  to  be  adjusted  by  contribution,  viz. 

Pilotage  $40 ;  entry  $3.50 ;  harbour-master  $1.25, 

in  all $44.75 

Survey  $13.98;  wharfage  $19.50;  small  stores 

$6.11,  in  all  39.59 

Notary  $9.92 ;  provisions  $30 ;  wages  100  ;  com'ns. 

$20.93,  in  all 160.85 

$245.19 
As  $7,050  is  to  $245.19,  so  is  $4,000  to  $139.11.     As 
$4,000  is  to  $139.11,  so  is  $100  to  $5.48.     In  this  case  all 
the  English  and  many  other  authorities  to  about  1805  were 
4  East,  36.     considered ;  except  Thompson  v.  Rowcroft  in  1803,  one  of  the 
Russian  cases,  in  which  Lord  Ellenborough  said,  that  it  be- 
longed to  the  owner  of  the  ship  to  pay  wages  and  for  provi- 
sions during  the  detention,  &c.  before  his  abandonment  to  his 
underwriters  on  the  ship  ;  and  to  them  to  pay  them  afterwards, 
he  added,  "  expenses  of  this  sort  are  not,  properly  speaking, 
salvage  on  the  freight,  but  they  are  charges  paid  by  the 
owner  of  the  ship,  for  the  benefit  of  those  to  whom  he  aban- 
doned it ;"  this  was  in  answer  to  an  observation  toade  by 
the  defendant's  counsel,  when  he  said  if  the  plaintiff  was 
entitled  to  the  freight  the  defendant  had  received,  he  was 
entitled  only  to  the  balance  of  it,  after  deducting  "  the  ex- 
penses of  provisions,  seamen's  wages,  &c,  "  having  no  rela- 
See  14  Mass.  tion  to  the  ship,"  and  cited  Robertson  v.  Ewer*    Here  as  in 
R.  66,  &c.     Padelford  v.  Boardman,  wages  and   provisions    during  the 
detention  were  held  to  be  a  charge  on  the  ship  and  not  on 
the  freight. 
6  Mass.  R.        §  24.  To  make  an  average  proper,  the  distinct  properties 
ridr^t»*"tte"  of  several  persons,  must,  by  the  contract,  become  exposed 
Noms,  j«n.    to  a  common  danger ;  and  there  must  be  a  relief  from  it  at 
the  expense  of  one  or  more  of  the  concerned ;  and  such 
relief  must  be  meant  and  intended,  as  well  as  obtained,  at  the 
hazard  of  the  property  lost,  and  for  which  the  contribution 
is  claimed.      Hence    where  the    plaintifPs  dollars  were 
moved  from  the  ship,,  supposed  to  be  sinking,  to  the  long- 
boat, not  with  a  view  to  save  the  ship  and  goods,  left  on  board, 
they  are  not  liable  if  the  dollars  in  the  boat  be  lost.    And 
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if  part  of  the  goods  in  the  boat  be  thrown  overboard  to  save    Ch.  40. 
the  boat  from  sinking,  the  rest  are  not  liable  to  contribute.     Art.  9. 
In  regard  to  them  there  was  no  contract  or  mutual  de-  \^*v~^a 
sign,  &c. 

§  25.  Assumpsit  for  money  laid  out  and  expended  by  the  9  Mass.  R. 
hirer  of  the  brig  Amity,  and  owner  of  the  cargo,  against  the  (J^^K. 
owners,  for  their  part  of  the  ransom  money,  she  having  been  dy,  &  ai. 
captured  and  carried  into  Nevis  in  1806,  and  was  neutral. 
The  neutral  hirer  and  master  appointed  by  the  owners 
agreed  to  $838  ransom  and  costs.    And  the  hirer  (in  the 
vessel)  being  the  plaintiff,  drew  a  bill  on  one  Carter,  pay- 
able to  the  master,  and  he  endorsed  it,  and  the  captors  re- 
ceived it.     No  proceedings  in  the  admiralty  but  the  libelling. 
Vessel  and  cargo  were  released  and  arrived  in  safety.     Held 
the  owners  were  not  liable  on  account  of  such  bill  until  paid, 
but  if  paid  they  would  be  liable,  as  for  an  average  loss  on 
the  value  of  the  vessel  and  cargo,  at  the  time  and  place  of 
incurring  the  expense. 

A  covenant  in  a  charter  party  to  pay  for  demurrage  ap- 
plies only  to  a  detention  voluntary  on  the  part  of  the  hirer 
of  the  vessel,  and  not  a  detention  by  capture. 

§  26.  Assumpsit  to  recover  a  sum  of  money  as  contribu-  8  Man.  R. 
tkm  in  the  nature  of  general  average,  for  the  loss  of  the  masts,  407,  Njck- 
spars,  rigging,  and  sails  of  the  plaintiff's  vessel,  at  sea  in  a  ^v^.*1- 
violent  storm ;  after  hanging  by  the  vessel's  side  half  an    * 
hour,  were  cut  loose  to  save  the  vessel  and  cargo ;  after- 
wards being  met  by  another  vessel,  part  of  the  cargo  was 
Eut  on  board  her  and  brought  in  safe,  the  wreck  being  left 
ehind.      Salvage  of  one-third  was  allowed  of  the  cargo 
saved  to  the  salvors.     Held  the  owner  of  the  cargo  saved 
was  not  liable  to  the  owner  of  the  vessel  lost  for  contribu- 
tion.    So  the  loss  of  the  masts,  spars,  rigging,  &o,  only 
severed  after  torn  away,  and  the  cargo  was  saved  by  a  sal- 

Tj  to  the  salvors. 
27.  Assumpsit  for  a  contribution  to  a  general  average  3  Maule  & 


for  work  and  labour  Stnd  money  paid.    This  was  the  case  j*®1-  R-  48«, 

yage  by  another  and  damaged,  y^^' 
whereby  the  master  was  obliged  to  cut  away  part  of  the 


rigging  and  return  to  port  to  repair  the  damage  essentially 
to  the  voyage,  or  safely  to  keep  the  sea.  Held  only  the 
expenses  of  repairs  absolutely  necessary  to  enable  the  ship 
to  pursue  her  voyage :  and  unloading  the  goods  to  make  the 
repairs  were  a  general  average,  not  the  master's  expenses 
during  the  unloading,  repairing  and  reloading,  nor  crimpage 
to  replace  deserters  during  the  repairs.  4  Maule  & 

§  28.  Wages  and  provisions  of  the  crew  while  the  ship  ***• R-  14l* 
remains  in  port,  compelled  to  enter  for  safety  to  repair  a  wwttemore. 
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Ch.  40. 

Art.  10. 


1  Caines>  R. 
80,  Kemble 
v.  Bowne. 


9  Johns.  R. 
9, 16,  21  to 
29,  Brad- 
hurst's  case. 


Marshall. — 
Park,  35, 93, 
94,  95.— 
8  East,  126. 
— IStra. 
581 — 8 
Mod.  230.— 


damage  occasioned  by  tempest,  are  not  the  subject  of  gene* 
ral  average ;  nor  expenses  of  such  repairs  \  nor  wages  and 
provisions  of  the  crew  during  her  detention  in  port,  to  which 
she  returned  was  detained  in  it  by  reason  of  adverse 
winds  and  tempest :  nor  the  damage  done  to  the  ship  and 
tackle  by  standing  out  to  sea  with  a  press  of  sail  in  bad 
weather,  necessary  to  avoid  standing  on  a  lee  shore :  nor  is 
the  insurer  of  goods  from  London  to  Lisbon  or  a  foreign 
country,  held  to  indemnify  the  assured,  a  subject  thereof, 
obliged  by  a  court  there  to  contribute  to  a  general  average, 
not  by  law  demandable  in  England,  if  it  do  not  appear  the 
parties  contracted  on  the  footing  of  some  usage  among  mer- 
chants, in  the  foreign  country,  to  treat  the  same  as  general 
average.  Such  usage  is  to  be  collected  merely  from  the 
recitals  and  assumption  made  in  such  courts  and  cases.  "  A 
general  average  must  lay  its  foundation  in  the  sacrifice  of  a 
part  for  the  sake  of  the  rest ;"  here  was  none,  but  of  time 
and  patience,  not  like  Plummer  v.  Wildman. 

§  29.  In  fixing  the  vessel's  value,  the  usage  is  to  allow  a 
month's  pay  advanced  to  the  master  and  crew,  provisions 
for  the  voyage,  and  all  other  charges  and  articles  necessary 
to  prepare  her  for  it.  The  2  per  cent,  deducted  in  case  of 
loss  is  to  be  considered  as  so  much  additional  premium  in 
that  event. 

§  30.  A  ship  in  extremity  is  voluntarily  run  ashore  and 
afterwards  got  off  and  proceeds ;  the  damage  by  stranding 
is  general  average,  but  if  by  running  her  on  shore  she  is 
lost  totally,  but  tne  cargo  is  saved,  this  is  not  a  case  of  ge- 
neral average,  the  cargo  is  not  liable  to  contribute.  This 
last  point  was  not  decided  on  English  authorities,  for  none 
were  to  be  found  as  to  it,  but  on  foreign  authorities,  as  Eme- 
rigon  and  others*  And  said  Kent,  C.  J.  the  total  loss  of  the 
ship  was  more  the  effect  of  accident  than  of  design,  so  no 
contribution.  2.  The  insurer  of  freight  is  not  liable  where 
the  ship  is  disabled  and  the  master  neglects  the  proper 
means  to  earn  his  freight :  as  if  he  do  not  offer  to  deliver  the 
goods,  as  he  may  do,  to  the  owner  when  she  is  disabled,  and  if 
he  do  not  offer  to  carry  them  in  another  vessel  to  their  port 
of  destination  when  he  can :  the  master  must  do  all  he  rea- 
sonably can  to  earn  his  freight  to  make  the  insurer  of  it 
liable  for  the  loss  of  it. 

Art.  10.  Barratry  in  Master  or  Mariners. 

§  1.  M  Barratry  is  every  species  of  fraud  or  knavery  in  the 
master  of  the  ship,  by  which  the  freighters  or  owners  are 
injured ;  and  in  this  light  a  criminal  or  a  wilful  deviation  is 
barratry,  if  it  be  without  their  consent."  u  Any  act  of  the 
master  or  mariners  of  a  fraudulent  or  a  criminal  nature,  or 
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grossly  negligent^  tending  to  their  own  benefit,  and  to  the  pre-    Ch.  40* 
judice  of  the  owners  of  the  ship,  without  their  consent  or  privi*    Art.  10. 
ty,  is  barratry/'    It  may  be  by  running  away  with  the  ship,  (^^v^s 
sinking  her,  deserting  her,  or  embezzling  the  cargo  ;  "  or  when  2  S.  Raym. 
the  master  defrauds  the  owner  or  insurers,  by  carrying  the  /f^lsa 
ship  a  course  different  from  his  orders,"  with  an  evil  intent ;  — sstra. 
and  in  such  case  the  insurer  may  recover  for  barratry \  though  1173 — 8  D. 
the  loss  happens  after  the  ship  returns  to  her  right  course ;  J  E.  2^-j 
but  it  must  happen  during  the  voyage  insured.    As  if  the  —1 D*  &  jS 
master  smuggle  in  the  voyage,  and  after  it  is  up  the  ship  is  129.-4  D. 
seized  for  that  smuggling,  the  underwriter  is  not  liable*     See  ^J?'?7?:"^ 
art.  1 1,  s.  16.    Must  be  a  criminal  act,  or  a  fraudulent  pur-  ^£ 
pose  executed,  to  constitute  barratry. 

§  2.  But  if  the  captain,  and  so  forth,  act  with  a  view  to  the  2Stra.  1173, 
interest  of  the  owners,  and  not  with  a  view  to  his  private  inte-  St™1*8  r« 
rest,  it  is  not  barratry,  as  if  he  deviate  meaning  to  promote  game  p^ 
their  interest  and  not  his  own;  but  see  8  East,  126,  post  16.  97. 

§  3.  A  loss  laid  "  by  the  fraud  or  negligence"  of  the  master  Park,  96 — 
is  good ;  the  master  cruised  contrary  to  the  instructions  of  L*?^  2?°» 
his  owners,  for,  and  took  a  prize,  and  his  vessel  was  after-  R  379  3^ 
wards  lost  in  consequence  of  it.    The  court  held  it  was  bar-  Mom  tJ  By-* 
ratry,  and  the  underwriter  liable ;   though  the  master  li-  «>».— 
belled  the  prize  for   his  owner  as  well  as  himself,  and  l^^9* R" 
Lawrence,  J.  added,  "and  though  the  captain  might  con-  n  Johns.  R. 
ceive  that  what  he  did  was  for  the  benefit  of  his  owners,  40. 
yet  if  he  acted  contrary  to  his  duty  to  them,  it  was  bar- 
ratry." 

§  4.  This  was  assumpsit  by  the  assured  against  the  under-  39  J^  ^f* 
writer,  on  a  policy  on  goods  on  board  of  the  ship  Live-Oak,  Hunter, 
at  and  from  Jamaica  to  New   Orleans.     The  declaration  6  D.  &  E. 
stated,  that  the  ship  "  before  her  arrival  at  New  Orleans  was,  ?S"T  1-g 
together  with  the  goods,  &c,  by  the  barratry  of  the  said  Jo-  ^^Cain. 

seph  Rati,  he  then  and  there  being  master  of  the  ship,  &c,  72 

run  away  with,  and  wholly  lost  to  the  plaintiff,  &c.    The  *  Joha8,  R- 
facts  were,  Rati,  who  acted  as  master,  put  up  the  Live-Oak  as  Warranty 
a  general  ship  at  Kingston,  in  1783,  and  the  plaintiff,  (among  against  Mi- 
others)  shipped  his  flour  and  dry  goods  in  question.    She  cit  trade  ; 
sailed  in  May,  and  arrived  in  June,  1 783,  at  the  mouth  of  ^J^fo^ 
the  Mississippi  and  cast  anchor  there,  and  Rati  went  up  in  i0M  by  8Uch 
his  boat  to  New  Orleans,  and  on   his  return  to  his  ship,  di-  trade  barra- 
rectly  stood  away  for  the  Havana,  and  never  more  was  heard  trously  car- 
of.    His  private  adventure  was  negroes,  and  there  was  rea-  ™e  ^Jf. 
sonable  evidence  to  suppose  he  meant  to  sell  them  at  New  Or-  2  Caines'  R. 
leans  ;  but  finding  it  difficult  to  do  so,  on  account  of  an  inter-  222,Suckley 
diction  against  the  importation  of  them  by   the  Spanish  v' Thi}!lfield' 
government,  he  sailed  for  the  Havana  in  quest  of  a  market 
for  them.     It  did  not  appear  whether  Rati  or  what  person 
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Ch.  40.    was  owner  of  the  ship,  or  whether  he  was  general  freighter 

Art.  10.  or  not.  Case  of  Ch.  40,  a.  12,  s.  38. 
K^^r^-t  §  5.  Judgment  for  the  plaintiff ;  for  there  was  proof  that 
Rati  was  captain,  and  sufficient ;  there  was  none  he  was  owner. 
A  fraudulent  This  was  barratry,  not  deviation ;  and  it  was  the  underwriter's 
aCa«tCTanda  *n*cm'>  an(*  so  duty,  to  prove  Rati  owner,  the  plaintiff  having 
loss  deemed  proved  him  master,  which  prima  facie,  supposed  him  not  to 
barratry;  2    be  owner* 

Caines'  R.  a  $m  Buller,  J.  said  barratry  was  a  question  of  law  which 
rick  v.  Dala-  anses  out  of  fact.  In  one  sense  "  it  is  a  deviation  by  the 
field  ;  not  captain  for  fraudulent  purposes  of  his  own."  Hence  he  de- 
essential  it  viated  with  a  fraudulent  view.  Had  he  freighted  the  ship 
teVfo^the"  ^or  ^e  voya8e>  **e  C0UW  not  have  been  guilty  of  barratry, 
benefit  of  If  he  cast  his  anchor  with  a  fraudulent  view,  it  was  barratry, 
the  master  «  His  intent  in  so  doing  was  a  question  for  the  jury." 
or  mariners,  ^  7#  jf  a  gj^p  ^  jnsured  in  a  lawful  trade,  and  the  master 

3  T.  R.  277,  smuggle  goods,  whereby  the  ship  is  seized,  the  underwriter  is 
Haveloch  vl  liable ;  if  the  smuggling  was  without  the  owner's  privity,  and 
Hancil.-^    barratrously. 

f"i<kin      AAA  J 

4  Dail.  294.  §  8#  *n  ™s  case  l^e  court  held  that  barratry  can  only  be 
l  T.  R.  323,  in  relation  to  the  owners  of  the  ship ;  for  it  is  a  breach  of  duty 
Nutt,  &c,  to  them.  Therefore,  when  the  captain  in  a  voyage  from 
BoMd?eu.r"    London  to  Rochelle,  "  by  the  instigation  and  direction  of  the 

park,  104,  Messrs.  Grands,  the  owners  of  the  ship,  went  with  the  ship  and 

107,  same      cargo  to  Bordeaux  instead  of  Rochelle,"  it  was  adjudged  he 

I?**  674 C0l"d  not  be  guilty  of  barratry ;  and  that  it  cannot  be  com- 

l  Johns.  Ca.  mitted  against  any  but  the  owners  of  the  ship.  It  cannot  be 
337.—  committed  by  the  owner  of  the  ship  ;  nor  against  him  with  his 

2 Cain.  1.-    consent.    Negligence,  no  barratry;  13  Johns.  R.  451  :  nor 

i^Johnsf '  if  the  mast?r  **  owner can  there  be  barratry. 

R.  272.    "         §  9.  So  in  this  case  one  Willis  owned  the  ship,  Darwin 

Cowp.  143,  freighted  her,  and  insured  his  goods  on  board  her  from  Lon- 

rf  Wheeier°  don  to  Savillei thc  tnie  voyage.  The  master  deviated  and 
—Park,  99*  went  to  Guernsey  to  take  in  his  own  goods,  with  the  know- 
103.  '   ledge  of  Willis,  but  not  of  Darwin.     She  sprung  aleak,  and 

M*  *h8458    a  ^oss  haPPened  after  she  left  her  right  track.    Darwin  re- 
covered against  the  underwriters,  for  barratry  in  the  mas- 
ter ;  for  the  court  considered  Darwin  as  the  true  owner  for 
the  voyage,  and  Willis,  who  had  chartered  her  to  him,  had 
nothing  to  do  with  her ;  facts  stated  a  little  differently  in 
Lofft  631,  and  1  Johns.  R.  223. 
7  T.  R.  505,      §  10.  If  the  master  ignorantly,  and  not  fraudulently,  deviate, 
Phyn'"  case   though  it  avoids  the  policy,  it  does  not  constitute  barratry.  See 
aho'  Somes'   deviation.    What  degree  of  ignorance  in  the  master,  whence 
r.  Rogers,      he  deviates  from  his  voyage,  will  avoid  the  policy,  is  a  ques- 
tion quite  unsettled.     It  is  impossible  for  any  master  always 
to  know  his  latitude  and  longitude,  and  of  course  his  true 


INSURANCE.  121 

situation ;  on  the  other  hand,  a  master,  merely  by  his  igno-    Ch.  40. 
ranee,  may  get  out  of  his  way,  and  very  much,  when  a  skil-    Art.  11. 
fill  master  would  not  at  all.     2Dall.  137 ;  4  Dall.  294;  1  D.  s^-v^^ 
&E.  127. 

§11.  By  this  act  a  very  severe  punishment  is  provided  for  Mass.  Act, 
those    masters,  and    others,  who  wilfully  destroy  or  cast  J^h8, 
away  any  vessel  or  cargo,  or  fit  out  the  same  with  such  in-  14  ^^^  R# 
tent;  or  make  out  false  invoices,  to  defraud  underwriters,  or  1—12,  Wig- 
make  false  affidavits  or  protests  within  the  body  of  the  coun-  p»i  &  «!•  »• 
ty,  &c.    To  constitute  barratry  there  must  be  a  fraudulent  jgJJ^Jj 
intent  or  a  criminal  act.  cases,  5 

Art.  1 1.  Undue  concealment  avoids  the  policy,  &c;  Taon.  R. 

6  1.     If  the  assured  fraudulently  conceal  any  fact  or  cir-  J?^43?' 

J  .   1         1        .  1     •  ^  i^i*  t    •     JL/a  Costa  v* 

cuxnstance,  material  to  the  risk,  it  vacates  the  policy.     Jt  is  scandret. 

his  duty  to  be  open  and  fair ;  and  to  state  to  the  underwriter  2  P.  w.  169. 
all  material  facts  known  to  the  assured.     Even  an  innocent  r"Vihn8# 

TO        *t>j*l 

concealment,  if  material,  majr  avoid  the  policy  ;  but  this  rule  d^i/sio 
has  its  limits.    The  assured  is  not  bound  to  tell  every  thing  514,  Noble9 
he  knows ;  he  is  not  bound  to  disclose  first,  what  the  under-  «•  Kenno- 
writer  is  bound  to  know,  as  the  nature  and  circumstances  of  seYbou°-l. 
the  trade,  to  which  the  policy  relates;  as  if  he  insures  the  251,254,*  * 
goods  to  the  coasts  of  Labrador,  and  there  till  safely  landed  Planche  v. 
from  the  ship,  the  underwriter   is  presumed  to  know,  and  ^to*0*16!^ 
need  not  be  told  the  usage  there  is,  to  be  fifty  op  sixty  days  j  w.  Bl. 
in  unlading,  though  this  usage  be  but  of  three  years'  standing,  593, 596, 
and  the  trade  there  confined  to  the  plaintiffs.  Carter  v. 

2d;  Public  facts  ;  for  the  underwriter  is  bound  to  know  po-  3b™^9Q5 
litical  perils,  as  peace  and  war,  &c.  If  he  insure  a  privateer  1919.— 
he  need  not  be  told  her  destination.  2  Cain.  12. 

§  2.  The  underwriter  need  not  be  told  what  he  in  fact  knows,  IT*  *$££' 
however  he  comes  by  the  knowledge.  354!— Park 

§  3.  Nor  what  he  ought  to  know,  as  currents,  pirates,  &c,  14, 205, 217. 
or  what  makes  the  usual  voyage  in  the  insured  route  more  or  -71  Jon»». 
less  dangerous,  or  what  is  equally  open  to  both  parties,  p^'197 
How  far  the  jury  decides  it,  6  Cranch,  336,  340.  198,  Shool- 

§  4.  Nor  what  lessens  the  risk.  bredr.Nutt. 

§  5.  Nor  What  he  undertakes  to  know.  Zmm  K5. 

§  6.  Nor  of  conclusions  from  facts  that  other  men   make.  1  John*.  Ca! 
Nor  any  thing  impliedly  warranted,  as   that   the   ship  is  sea-  1,  Seton  *• 
worthy,  &c. ;  for  if  not  so,  the  warranty  holds,  and  the  as-  }?F'~  155 
sured  has  a  remedy  on  that  ;  not  bound  to  state  the  goods  _i  \y*  g1# * 
arc  contraband ;  they  are  lawful  goods,  not  being  positively  463. 
prohibited  by  the  vessel's  country.  .  Marshall 

§  7.  But  the  concealment  of  any  fact  (except  as  above)  ^^  ^£_ 
which  varies  the  risk,  is  fatal,  for  the  underwriter  ought  to  ardson.— 
know  every  fact,  so  as  to  enable  him  to  form  a  true  estimate  of  Dough  293. 
the  risk  to  be  run;  therefore,  if  the  assured  conceal  the  true 

VOL.  II.  16 
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Ch.  40.  port  of  lading,  he  avoids  the  policy.     So  any  material  fact 

Art*  11.  he  privately  knows,  and  which  the  underwriter  has  no  rea- 

v^-v-^*/  son  to  suspect.     2  Cain.  329. 

5  T.  R.  580,  §  8.  In  1 793,  insurance  was  made  from  Liverpool  to  Oporto* 

SSudTr1'"  •  ^ie  S*"P  8a**e<*  an<*  was  drive*1  hack,  and  before  she  could 
s  iam*  sail  again,  she  was  embargoed.  The  assured  asked  the  un- 
derwriter to  agree  to  have  her  made  a  letter  of  marque ;  this 
they  refused,  but  agreed  that  guns  might  be  put  on  board  for 
the  defence  of  the  ship ;  the  assured,  however,  ipade  her  a 
letter  of  marque  and  concealed  the  fact ;  this  vacated  the 
policy,  though  he  made  no  use  of  the  letter  of  marque,  and 
it  was  obtained  merely  for  the  purpose  of  cruising  on  the 
homeward  voyage ;  but  it  materially  varied  the  risk  without 
their  consent  or  knowledge;  liberty  to  chase, capture  and  man 

6  East  45     prizes,  is  not  liberty  to  convoy  them  into  port. 

Circuit*^  §  **•  Assumpsit  on  a  policy  of  insurance  on  horses  from 

Cpurt  at  New  London  to  Barbadoes,  in  the  brig  Aurora*  She  sailed 
Boston,  June  August,  1797,  and  was  lost,  as  supposed,  September,  1797, 
1799,  Burr  v.  and  not  being  heard  of  for  a  year,  was  of  course  deemed  to 
be  lost.  It  was  agreed  that  the  plaintiff  ought  to  recover  if 
there  was  no  concealment  of  any  material  circumstance*  Octo- 
ber 1, 1797,  captain  O'Brian  arrived  at  New  York,  and  made 
report  in  the  books  of  the  insurance  office  there,  that  he  saw 
brig  Deborah,  of  Hartford,  a  wreck  in  lat.  24  N. ;  this  report 
Burr  was  informed  of  October  1,  1797,  and  saw  it  in  the 
books  October  2.  He,  by  Thomas  &  Washington,  opened  a 
policy  in  New  York,  and  there  found  the  report  had  weight 
with  the  insurers,  as  some  of  them  supposed  there  was  no 
such  vessel  as  the  Deborah  of  Hartford  ;  therefore  that  the 
wreck  must  be  the  Aurora  of  Hartford.  October  2,  Burr 
wrote  to  his  friend  in  Boston  to  get  insurance  on  the  said 
horses,  but  was  silent  as  to  the  said  report  ;  his  friend  got  it 
made  October  the  8th ;  October  3,  Burr  saw  O'Brian  and  his 
mate,  who  described  the  wreck  to  be  undoubtedly  the  Deborah 
of  Hartford,  a  half  rigged  brigantine,  150  tons,  no  head,  cabin 
not  painted.  The  Aurora  was  a  full  rigged  brigantine,  108 
tons,  had  a  woman's  head,  her  cabin  was  painted.  But  Burr 
was  of  Hartford,  and  no  evidence  was  produced  that  there 
ever  was  any  such  vessel  in  Hartford,  called  the  Deborah. 
Verdict  for  the  underwriter :  the  court  held  that  it  was  not 
material  whether  there  was  or  was  not  a  mistake  in  the  name, 
was  the  circumstance  material  or  of  such  a  nature,  as  if  de- 
scribed, it  would  have  raised  or  affected  the  rate  of  premium  in 
the  minds  of  the  Boston  underwriters ;  that'the  underwriters 
are  to  judge  of  the  risk  and  premium ;  therefore,  they  ought 
to  be  informed  by  the  assured  of  every  material  fact  he 
knows ;  and  he  conceals  any  such  fact  at  his  peril ;  that  this 
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fact  wasr  material,  because  it  excited  a  just  suspicion  that  the    Ch.  40. 
wreck  was  the  Aurora  of  Hartford.  •  Art.  11. 

§  10.  On  a  like  question  of  concealment  in  this  case  of  (^^v-^s 
Batchelder  v.  Jones,  the  court  said  it  was  the  duty  of  the  Mast.  S.  J. 
assured  after  he  has  sent  off  to  get  insurance  made,  to  send  ^So'bitSi- 
and  countermand  it  if  he  receives  unfavourable  news,  and  elder  v. 
has  convenient  time  and  opportunity  to  send  and  counter-  Jones.— 
mand.     Even  so,  if  his  agent  has  information  and  does  not  £•  £•  **» 
disclose  it,  it  is  the  same  thing,  for  what  the  agent  knows,  the  FUzherbert 
law  presumes  the  principal  knows  or  may  know.  v.  Mather. 

§  11.  The  vessel  in  question  sailed  the  23d  day  of  Decern-  4  Cruise 
ber,  and  the  broker's  instructions  stated  that  she  was  not  to  363» l  ***«• 
sail  till  the  24th.    Lord  Mansfield  held  that  this  was  a  ma-  |JU\  ™,a  Vm 
terial  concealment  and  misrepresentation. 

§  12.  So  where  the  assured  knew  his  ship  had  sailed  from  i  Marshall 
the  coast  of  Africa  on  a  certain  day,  only  stated  that  she  349,  Rat- 
was  on  the  coast  on  that  day,  held  the  policy  was  void,  and  J?*?6  \l   .» 

-j  A  e       •»  l  •*  r        j  t  Schoolbred. 

judgment  for  the  underwriter. 

§  13.  If  the  fact  concealed  be  material  it  vacates  the  policy,  Mass.  351, 
though  the  broker   thought  it  immaterial.     Even  doubtful  ru-  Da  Costa  v. 
mours  respecting  the  safety  of  the  ship  ought  to  be  stated.  So  S'jj^^jjji 
if  it  turn  out  the  ship  was  well  after  the  storm  in  which  the  Seaman  *. 
rumour  1005  she  zoos  lost,  it  makes  no  difference ;  the  rumour,  Fonnereau. 
true  or  not,  should  be  stated. 

§  14.  If  there  has  been  a  non-compliance  with  a  foreign  3  Burr  1909, 
law,  though  that  be  contrary  to  the  law  of  nations,  the  fact  Maine  v. 
ought  to  be  stated  and  disclosed,  for  it  varies  the  risk,  and  j  w!bi.1«4. 
the  underwriter  ought  to  be  informed  of  every  fact  known  to 
the  assured,  that  the  insurer  may  truly  calculate  the  risk. 

And  fraud  or  concealment  in  the  underwriter  affects  the 
policy  as  much  as  in  the  assured :  the  contract  is  mutual, 
and  he,  in  order  to  calculate  his  premium  truly,  ought  to  be 
informed  of  whatever  the  underwriter  knows ;  each  party  is 
eoually  entitled  to  the  good  faith  and  open  fair-dealing  of  the 
other. 

§  15.  Case  on  a  policy  of  insurance  for  %  10,000,  on  the  8  Mass.  R. 
ship  Ariadne,  and  her  freight.     In  this  action  the  plaintiff  3*Ji  Hoy*  »• 
was  non-suited,  on  the  ground  there  had  been  a  fraudulent     l  man# 
concealment  of  material  facts  at  the  time  of  effecting  the  in- 
surance, and  a  new  trial  refused ;   the  plaintiff  concealed  a 
letter  from  Thomas  Dickason  &  Co.  containing  very  material 
information  in  estimating  the  risk,  and  so  the  policy  was  void, 
and  being  void  for  such  a  cause,  the  plaintiff  is  not  entitled  to 
a  return  premium. 

§  16.  Case  on  a  policy  on  the  ship  Annabella,  dated  Jan.  8  East  196, 
28,  1804,  in  an  African  and  West  India  voyage;  held,  1st.  Earle  •• 
barratry  is  any  fraudulent  or  criminal  conduct  by  the  master  ^^^7 


Cain.  67,  2   go  into  an  enemy's  settlement  to  trade,  (which  the  < 
Sin-  5?2l 2.  mitted)  though  his  cargo  could  be  more  speedily  i 

Dall.  137,  4  i  i   *   J?  .i.  i_   *         i.        *     i_  J c 

DaU.  294  2  v  completed  there ;  but  such  act,  by  reason  of 
Bin.  574. '     ship  was  seized  and  confiscated,  was  barratry :  ci 
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Ch.  40.  or  mariners  against  the  owners  of  the  ship  or  goods,  in  breach 
Art.  11.  of  the  trust  reposed  in  them,  and  to  the  injury  of  the  owners, 
k^*v~^*s  though  it  may  be  done  with  an  intent  not  to  injure  them,  or 
cited,  Cowp.  at  their  expense  to  benefit  the  master  or  mariners :  hence,  2d. 
E*1»3  *l  &  where  the  master  had  general  instructions  to  make  the  best 
Bin.  32*1,  2  purchases  with  despatch ;  held  this  did  not  authorize  him  to 
Cain.  67,  2   go  into  an  enemy's  settlement  to  trade,  (which  the  enemy  per- 

and  cheap- 
which  the 
was  seized  and  confiscated,  was  barratry :  case  deemed 
"  new  in  specie  j*  the  Annabella  was  seized  by  an  English 
frigate,  and  confiscated,  for  trading  with  the  enemy,  the  Dutch : 
the  best  purchases,  &c.  meant  legal  ones,  and  the  owners  im- 
plied instructions  to  their  master  are,  that  he  act  according 
to  law. 

1  Johns.  R.        §  1 7.  A  chartered  a  vessel  to  B  at for  a  certain 

*Jf"~ f40*     voyage?  but  reserved  half  the  cabin,  and  certain  privileges 
Bownc^  V'i    *0T  lne  master  an<*  mate,  and  covenanted  to  hire  and  pay  tne 
Dallas,  412,   master  and  crew,  and  to  furnish  them  with  provisions,  &c. 
Abbott,  16,    Held,  A  remained  owner  of  the  vessel  for  this  voyage,  and 
C°fft  6?54     tDerefore,  when  the  master,  at  B's  request,  who  was  on  board, 
Mar?  442  4  went  out  of  the  course  of  the  voyage,  and  the  vessel  was  cap- 
D.  &  E.  33.   tured,  it  was  barratry  in  the  master,  and  for  which  the  under- 
writers on  the  vessel  were  liable ;  this  case  differs  materially 
from  Valleijo,  fyc.  v.  Wheeler,  where  the  whole  management 
was  given  over  to  the  freighter. 

2  Bos.  &  P.        §  18.  If  a  policy  be  effected  on  a  foreign  built  ship,  British 
Dujf L°nff  r"  owne(^  (not  required  to  be  registered,  may  sail  without  con- 
voy) the  assured  need  not  state  to  the  underwriter  this  fact, 
she  is  foreign  built. 

4  East  590,       §  19.  Insurance  on  the  ship  Eliza,  from  Trinidad  to  Lon- 

2T™£&  don,  &c.  dated  April  20,  1802.    Held,  1st.  as  the  assured 

jtatjng6"*  UBplfedly  warrants  his  ship  to  be  seaworthy,  hence  it  is  not 

blowing  necessary  to  communicate  to  the  underwriter  every  thing  that 

weather  on  forms  ^n  ingredient  in  seaworthiness,  in  the  first  instance,  or 

and  mere  unas^ed  for;  but  if  any  information  as  to  her  seaworthiness 

storms  only,  be  asked  for  by  the  underwriter,  any  way  material,  it  must 

when  there  be  disclosed  by  the  assured.    2d.  The  assured  received  a 

■to*  V1?ncnt  letter  from  his  captain  at  Trinidad,  giving  information  that  he 

day'after8  na^  keen  obliged  to  get  the  Eliza  surveyed  there,  on  account 

•ailing,  is  of  her  bad  character ;  but  the  survey  inclosed  in  the  letter 

undue  con-  gaVe  her  a  good  character.    The  court  was  of  opinion  that 

CakkesMi.  tne  non-disclosure  of  this  letter  and  survey  did  not  vacate  the 

57,  E]y  v.  policy,  though  if  this  evidence  had  been  known,  it  would 

Haiiet.— 2  have  increased  the  premium.    The  court  cited  Lord  Mans- 

Cames'R.  fieid's  njjeg  jn  Carfer  v.  Boehm,  as  to  giving  information,  and 
thought  the  letter  and  survey  did  not  vary  the  risk,  and  in- 
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quired  if  it  is  to  be  a  rule  the  assured  is  to  give,  unasked  for,    Ch.  40. 
every  kind  of  information  he  has  respecting  the  ship  from  the    Art*  1 1 . 
time  she  was  launched,  how  and  where  built,  what  form  of  v^vx^ 
construction,  how  and  when  and  where  repaired,  &c.  &c.  and 
all  this  might  be  asked  for.    The  court  also  cited  Lord  Mans- 
field's rule  in  Shoolbred  v.  Nutt,  as  to  such  implied  warranty, 
and  adopted  it.     Judgment  accordingly — the  verdict  found 
against  the  opinion  of  the  nisi  prius  judge. 

§  20.  But  in  this  case  held  a  material  concealment,  when  on  New  R.  14, 
a  policy  on  goods  from  Berderysge  to  London,  effected  Dec.  q^1*  v' 
13,  by  consignees,  without  disclosing  a  letter  they  received 
the  day  before,  dated  November  30,  informing  the  captain 
would  sail  the  next  day,  and  directing  them,  if  he  should  not 
be  arrived,  to  effect  the  insurance  as  low  as  possible,  though 
in  fact  the  ship  did  not  sail  till  the  24th  of  December. 

§  21 .  Case  on  a  policy  on  goods  on  board  the  Cumberland,  New  R.  151, 
at  and  from  Barbadoes  to  Liverpool.     In  effecting  it  a  broker's  J^Ju^** 
letter  was  produced,  stating  the  ship  was  not  coppered,  but  Caines'  320. 
a  slow  sailer,  and  was  expected  to  have  sailed  November  28, 
and  that  the  Barton,  a  coppered  ship,  and  very  fleet,  which 
sailed  the  24th  from  Barbadoes,  had  arrived  three  days  be- 
fore, but  no  notice  was  taken  of  another  coppered  vessel ; 
very  fleet,  which  sailed  November  29th,  having  arrived  the 
same  day  as  the  Barton.     Verdict  for  the  plaintiff;  new  trial 
refused  on  the  ground  of  concealmenU    The  court  thought  the 
verdict  had  properly  settled  the  matter,  and  two  witnesses 
testified,  that  had  the  arrival  of  the  other  vessels  been  stat- 
ed, it  would  not  have  varied  the  premium :  the  arrival  of  the 
two  vessels  no  proof  the  Cumberland  was  a  missing;  ship,  &c. 

§  22.  Insurance  on  goods  in  a  ship  in  the  African  trade  7  East  456, 
during  her  stay  there,  &c.    The  master  wrote  a  first  letter  Freeiand  & 
to  the  assured,  stating  the  time  he  had  been  there,  and  the  «1-«Glover- 
bad  situation  of  his  ship,  &c.     After  he  had  surmounted 
many  of  his  difficulties,  he  wrote  to  them  a  second  letter,  giv- 
ing a  true  account  as  things  were  at  the  date,  and  in  that  re- 
ferred to  the  first  letter  ;  the  assured  showed  the  second  letter 
only  to  the  underwriters  when  the  policy  was  effected,  held 
no  undue  concealment  the  not  shewing  the  first,  especially  as 
the  second  letter  referred  to  the  first,  as  this  was  sufficient 
notice  to  the  underwriters  to  call  for  it.     It  is  always  material 
the  underwriter  be  any  way  moved  to  ask  for  the  proper  in- 
formation. 

§  23.   To  conceal  a  trust  for  an  alien  is  material,  and  avoids  2  Johns.  Ca. 
ike  policy.    As  where  an  American  vessel  was  transferred  to  16{*»  Murray 
A.  in  trust  to  secure  a  debt  to  a  British  subject,  who  become  J^^ce  CoT 
entitled  to  the  profits,  and  was  a  subject  of  one  of  the  belli- 
gerents ;  held,  the  vessel  ceased  to  be  neutral,  and  this  trust 
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Ch.  40.     not  being  disclosed  to  the  underwriters,  the  assured  could  be 
Art.  11.    entitled  only  to  a  return  premium.    The  fact  concealed  clear- 
k*^ss***s  ly  varied  the  risk  materially* 

6  Cranch  §  24.  So  unusual  papers  taken  an  board  increasing  the  risk, 

*74»  Lj!ring:"  not  disclosed,  avoid  the  policy.  The  papers  taken  on  board 
lanVinBui?"  ^  this  case  increased  the  risk  of  capture,  and  were  not  ac- 
ance  Com-  cording  to  the  course  of  the  trade  insured ;  and  the  non-dis- 
P^y---^  closure  that  such  would  be  on  board,  materially  varied  the 
ttlmTcaae  7  ™^  an<*  rendered  the  insurance  void.  The  effect  of  a  con- 
Cranch  606,  cealment  on  a  policy,  depends  upon  its  materiality  to  the  risk, 
648*  and  must  be  decided  by  a  jury  under  the  direction  of  the 

court.     See  a.  19,  s.  10 ;  Ch.  224,  a.  9.  25. 
%  Johns.  R.        §  25.  Orders  to  insure  must  be  recalled  as  soon  as  the  loss  is 
Watson &ai  ^cnown  io  &*  assured ;  or  it  is  undue  concealment.    As  where 
v.  Deiafield.  he  had  written  four  letters  for  the  purpose  of  getting  insur- 
in  «rror,  i     ance,  by  different  conveyances,  one  of  which  was  on  board 

isS""  R*      °^  ^e  vesse^  *n  w^ch  he  arrived,  after  knowing  of  the  loss, 

at  a  port  from  which  that  letter  was  sent  by  mail.    Held, 

he  ought  to  have  communicated  the  information  of  the  loss 

immediately,  or  by  the  same  post  said  letter  went,  so  that  the 

order  for  insurance  might  be  countermanded. 

1  Johns.  R.        §  26.  False  information  given  by  mistake  must,  if  timely  dis- 

b\n*  ^IM*-  caver^  be  recalled  or  it  avoids  the  policy ;  as  where  the  a*- 

field.— 4     "  sured  stated  his  vessel  was  expected  to  sail  about  the  1st. 

Daii.  4^4.—  of  October ;  on  the  morning  of  the  day  on  which  the  policy 

4  Bos.  &  P.    was  effected  the  assured  had  information  his  vessel  sailed 


&  p.  14.—  "  about  the  3d  of  October ;  this  information  he  did  not  coo 

5  East  14.     municate  to  the  underwriter,  and  after  two  verdicts  for  the 
—6  East  4.     assured  the  court  refused  a  new  trial,  and  observed  it  was 

6  LefroyaleS  a  Ruest*°n  f°r  the  jury  to  decide  whether  the  information 
401.  was  material  or  not.    But  for  these  verdicts,  it  is  pretty 

clear,  on  the  authorities,  generally,  the  policy  was  void :  as 
two  days  certainly  varied  the  case ;  and  as  the  assured  had 
an  opportunity  to  correct  the  mistake  and  did  not,  the  effect 
on  the  policy  must  have  been  the  same  as  a  misrepresenta- 
tion of  two  days  in  regard  to  the  vessel's  sailing. 
*  Johns.  R.  §  27.  The  instructions  to  the  master  how  far  material.  The 
13?'TjJbot    vessel  actually  sailed  on  the  voyage  insured.     Held,  1st. 

v.  the  Mar.  i         .     *•  .1      •  .  ^i&  ij 

Ins.  Com.—  concealment  of  the  instructions  to  the  master  as  to  the  mode 
2  Dallas  275.  of  pursuing  the  voyage  was  not  material.  2d.  A  clearance 
to  a  different  port,  with  a  view  to  avoid  detention  by  cruis- 
ers, did  not  make-a  different  voyage.  3d.  Though  the  mas- 
ter, in  his  protest,  stated  he  sailed  for  a  different  port,  yet  if 
he  explains  his  reasons  for  so  doing,  it  will  not  vary  the 

Stt'jrtd1'  case#     Effect  of  simulated  papers.  5  Taun.  R.  695. 

v.  Rhinelan-      §  28.  Concealing  contraband  of  war  does  not  avoid  the  po- 

der. 
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hey :  but  held  they  are  "  lawful  goods,"  within  the  meaning    Ch.  40. 
of  those  words  in  a  policy  of  insurance ;  and  goods  not  pro-    Art.  1 1. 
hibited  by  the  laws  of  the  country  to  which  the  vessel  be*  <^^v-^^ 
longs,  are  lawful  goods,  and  the  assured  is  not  bound  to  Sec  Art.  78. 
inform  the  underwriter  that  the  goods  are  contraband  of 
war.    Affirmed  in  the  court  of  Errors,  A.  D.  1812 :  this  is 
a  very  questionable  decision ;  court  seem  too  often  to  forget 
contrabands  of  war  are  such  by  national  law,  as  part  of  the 
law  of  every  country. 

§  29.  How  far  may  a  blockade  be  concealed.     In  this  case  a  *  Johns.  C»*. 
vessel  was  insured  from  New  York  to  Amsterdam,  and  when  **** 
she  sailed  from  New  York  it  was  not  known  the  Texel  was 
blockaded  by  the  British*    The  master  during  the  voyage 

Cinto  Cruxhaven,  and  then  learnt  Amsterdam  was  blockaded  ; 
.  he  attempted,  however,  to  enter  Amsterdam,  was  cap- 
tured and  condemned  in  England  for  attempting  to  go  to  a 
blockaded  port*    Held,  that  sailing  tor  a  port  understood  to  A  general 
be  blockaded,  with  intention  to  enter,  was  not  a  breach  of  P°j*cy  wltiJ* 
neutrality  so  as  to  affect  the  policy  of  insurance :  then  the  ^verTboth 
attempt  was  lawful,  as  it  respected  the  underwriter  in  Ame-  neutral  and 
rica ;  yet  the  attempt  much  increased  the  risk,  yet  if  Juhtl  belligerent 
t.  Rhinelander  be  law,  the  assured  might  have  intended  such  fjenTthe 
attempt,  when  he  effected  his  policy  and  without  affecting  assured  need 
it  concealed  the  fact :  but  quaere,  and  see  7  Johns.  R.  38,  not  disclose 

and  other  cases.  ?cE£' IL 

§  30.  The  assured  states  a  material  paper  is  on  board.  It  217. 
is  also  essential  he  use  it  when  occasion  requires,  or  he  avoids  3Johns.Cas. 
his  policy :  as  where  a  ship  was  insured  from  Nantz  in  17l?*array 
France  to  the  United  States :  the  assured  stated  she  was  Aisop  &  al. 
French  built,  and  owned  by  American  citizens,  and  would 
have  on  board  the  original  bill  of  sale,  or  an  attested  copy  of 
it,  also  the  American  consul's  certificate.  She  was  cap- 
tured, during  the  voyage,  by  a  British  cruiser  and  carried  to 
Halifax,  ana  condemned  as  French  property.  The  captain, 
on  his  examination,  denied  all  knowledge  of  the  bill  of  sale,  and 
said  the  certificate  of  ownership  and  logbook  were  the  only  papers 
on  board  when  he  left  Nantz,  and  that  no  paper  had  been  de- 
stroyed or  secured  by  him,  except  the  certificate  which  he 
gave  up  to  the  captors.  It  appeared  the  bill  of  sale  was  in 
fact  on  board,  and  afterwards  delivered  to  the  assured  by 
the  master  on  his  arrival  at  New  York.  Held,  1st.  that  this 
bill  of  sale  was  a  material  document,  essential  to  the  protec- 
tion of  the  vessel,  and  necessary  to  be  on  board.  2dly.  Mere* 
ly  to  have  it  on  board  was  not  a  substantial  compliance  with 
the  representation  of  the  assured,  unless  it  was  produced,  or 
in  a  situation  to  be  produced,  when  occasion  required.  3dly« 
Therefore,  the  assured  was  not  entitled  to  recover.    Every 
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insurer  may  well  expect  a  proper  use  will  be  made  of  every 
material  paper  on  board. 

§  31.  A  misrepresentation  to  avoid  a  policy  must  be  material 
to  the  risk ;  if  not  averred  to  be  material  is  no  bar  to  an  ac- 
tion on  the  policy.  Hence,  where  it  was  represented  that 
the  vessel  was  out  about  sixty-three  days,  when  in  fact  she  had 
been  out  seventy-four  days,  this  did  not  affect  the  policy,  not 
being  material,  as  the  period  was  within  the  usual  time  of  the 
voyage,  and  if  so  or  not  the  jury  must  decide.  As  seventy- 
four  days  were  no  unusual  time  for  such  a  voyage,  the  period 
did  not  materially  vary  the  calcinations  of  the  risk.  On  a  ge- 
neral policy  on  goods  the  assured  need  not  disclose  his  inte- 
rest is  an  undivided  part. 

§  32.  The  vessel  was  valued  at  $2,000  and  insurance  for 
that  sum ;  was  a  prior  policy  on  her  for  $3,000  ;  the  assured 
was  allowed  to  prove  her  worth  $5,000 ;  enough  to  cover 
both  policies. 

§  33.  Material  information  by  letters  concealed  by  the 
assured,  avoids  the  policy;  material  if  it  varies  the  risk 
when  disclosed,  Bridges  v.  Hunter. 

Art.  12.  Deviation.  §  1.  The  voyage  insured  must  be  a 
course  or  tract  understood,  and  the  risk  run  by  the  under- 
writer must  be  defined.  He  insures  the  property  in  a  cer- 
tain route  and  in  no  other,  except  where  the  policy  is  on 
time ;  and,  therefore,  whenever  there  is  a  wilful  or  unneces- 
sary deviation  from  this  route,  it  is  clear  there  is  an  end  of 
the  policy  and  risk.  There  can  be  no  question  on  thisprin- 
tiple^  and  the  only  questions  are,  what  is  a  wilful  or  an  un- 
necessary deviation;  and  it  is  a  settled  principle,  that  any 
departure  from  the  course  of  the  voyage  described  in  the 
policy  as  usually  made,  is  the  one  or  the  other,  whenever 
not  clearly  made  necessary  by  the  circumstances  of  the 
case.  So  that  the  only  question  is,  what  is  a  departure  from 
that  course,  or  what  departure  is  necessary. 

§  2.  The  decision  of  this  question  must  generally  depend 
on  the  particular  facts  or  circumstances  in  each  case.  So 
often  may  the  question  arise,  what  are  the  limits  in  the  poli- 
cy, and  what  is  a  necessary  departure  from  them,  that  no 
general  rule  can  be  applied  to  all  cases.  Many  discussions 
on  this  point  may  furnish  some  general  principles,  but  though 
hundreds  of  cases  of  deviation  have  been  decided,  yet  it  is 
probable  that  nearly  every  succeeding  one  wiU  be  new  in 
point  of  fact. 

§  3.  If  the  deviation  be  once  made,  with  or  without  the 
consent  of  the  assured,  the  underwriter  is  discharged,  and 
no  return  to  the  prescribed  course  can  alter  the  case,  and 
so  even  if  no  loss  happen  while  out  of  the  way. 
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§  4.  It  seems  to  be  well  settled  that  there  is  no  deviation.    Ch.  40* 
1st.  If  the  thing  be  done  in  the  usual  course  of  the  voyage;    Art.  12. 
2d.  from  a  just  cause ;  3d.  if  a  ship  be  warranted  to  depart  v^^v-^^ 
with  convoy ;   if  she  go  out  of  her  way  to  meet  it ;   4th.  if  she  1  Burr.  341, 
keep  within  the  essential  means  and  necessary  intermediate  steps  353»  ^1 
to  the  end  insured,  as  these  also  must  necessarily  be  insured ;  J^n^e  As-" 
5th.  if  she  keep  within  the  limits  necessarily  understood,  as  surance 
these  make  a  part  of  the  policy,  though  not  expressed.  Company, 

The  assured  has  no  right  to  change  the  bottom,  though  to  g°'£  4^21* 
a  better  ship  :  but  when  for  a  deviation  the  underwriter  is  Green  v. ' 
discharged,  it  is  only  from  the  time  of  the  actual  deviation  ;  no  Young.— 2 
intention  alone  can  be  a  deviation  or  discharge  him.     And  **•  **!•  343» 
if  there  be  a  loss  or  damages,  and  then  a  deviation,  the  as-  R^n^S 
sured  shall  recover  for  this,  that  happened  before  the  de-  stra.  1249. 
viation ;  for  by  the  previous  loss  or  damage  the  right  to  —Maw.  393. 
recover  for  it  attaches  in  the  assured,  and  this  right  is  not 
affected  by  after  events. 

§  5.  And  if  the  ship  insured  quit  her  course  described  in  4  East  135. 
the  policy  from  necessity,  she  must  pursue  such  new  voyage  —Doug*, 
of  necessity  in  the  direct  course,  and  in  the  shortest  time,  or  fre  i  wn- 
otherwise  the  underwriter  will  be  discharged.     In  this  case  son.— Lofft. 
the  ship  becomes  liable.  421 — 2  D. 

§  6.  Policy  attaches  only  when  the  ship  sails  on  the  voy-  ^j'  ^°-~ 
age ;  if  therefore  a  ship  is  intended  for  one  voyage,  as  from  is,  Wool- 
Boston  to  London,  and  sail  on  another  voyage,  as  from  Bos-  driger.  Boy- 
Ion  to  Amsterdam,  the  policy  is  vacated,  though  she  be  taken  jjfll, a^  % 
before  she  comes  to  the  dividing  point  of  the  two  voyages.  Marg"  ggjj*" 
Murdock  ?.  Potts,  Mars.  230.  Foster  *.  ' 

§  7.  But  if  the  insurance  be  from  one  port  to  another,  and  Wilmer — 
the  ship  takes  goods  to  be  delivered  at  a  third,  and  is  lost  j^  ^9jj 

before  she  comes  to  the  dividing  point  of  the  two  voyages,  bi.  343 

the  underwriter  is  liable.     Here  the  ship  sails  on  the  voy-  Park  369, 
age  insured ;  in  the  other  case  she  never  entered  upon  it,  pewle£_£ 
and  the  policy  never  attached.    However,  the  case  of  Mid-  h^bi.  345. 
dlewood  v.  B lakes y  post,  is  to  be  attended  to.  —Mars.  232. 

§  8.  A  voyage  is  insured  from  Guadaloupe  to  Havre,  taking  -p2  E"P-  R« 
goods  for  Brest,  is  but  an  intended  deviation,  not  carried  into  d0  "  j  344 
effect;  if  the  vessel  be  lost  before  she  comes  to  the  dividing  Thelluason, 
point,  the  underwriter  is  liable.     See  Middlewood  v.  Blokes,  *•  Fei^us- 

rwust  son. — Park 

P061*  .  .  359. 

§  9.  The  underwriter  is  not  discharged  if  the  deviation  be  Dougl.  271 
clearly  through  necessity.     So  if  it  be  not  voluntary  in  the  272.— 2  Stra. 
master,  as  where,  on  taking  a  prize,  his  sailors  rose  and  12l4,5ton 
compelled  him  to  turn  back  to  Bristol,  instead  of  pursuing  H2  Mars."* 
his  voyage  to  Newfoundland.     But  who  is  answerable  for  413. 
their  misconduct? 

vol.  11.  17 
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Ch.  40.  §  10.  So  if  for  greater  security,  as  to  take  the  advantage  of 
Art.  12.  a  convoy,  but  without  waiting  for  one,  unless  this  be  clearly 
\^-v^/  safest.  So  to  avoid  a  storm  or  other  real  danger,  as  an 
Cowp.  601.  enemy's  fleet,  armed  vessels,  or  pirates,  &c.  So  according 
—l  Esp.  74,  i0  fa  wage  of  trade,  a  master  may  pursue  his  voyage.  And 
Nutt-^Salk.  Campbell  v.  Bourdieu,  2  Stra.  1265;  Gordon  v.  Morlay.  So 
445.—  by  reason  of  mutiny. 

P0™*1, ??°*  §  !!•  This  was  an  assumpsit  on  a  policy  of  insurance; 
s^ei.— 2°n"  the  defence  was  a  deviation  on  these  facts :  the  plaintiffs  ad- 
Man.  412,  venture  was  insured  by  the  defendant,  on  a  voyage  from 
413.  Gloucester  to  Surrinam,  with  liberty,  if  Surinam  should  bo 

C^rt^No"    blockaded,   and  the  plaintiff  (master)  should  be  ordered 
1798,'somes  a  way,  for  him  to  go  to  Demarara,  &c. :  he  steered  for  Sur- 
r.  Rogers,      rinam,  but  by  mistake  and  miscalculation,  fell  to  the  leeward 
three  or  four  leagues,  and  finding  it  impracticable  to  get  up 
to  Surrinam,  put  into  and  sold  at  Demarara  :  this  was  in  the 
course  of  the  voyage  had  Surrinam  been  blockaded,  &c« 
Afterwards  the  plaintiff  was  taken  and  retaken,  and  aban- 
doned, by  leaving  notice  with  the  policy  broker  that  he 
abandoned,  and  would  lend  his  name  to  the  insurer,  to  ena- 
ble them  to  recover  what  they  could.    The  court  held  that 
this  was  no  deviation  to  avoid  the  policy,  but  was  of  neces- 
sity :  and  that  on  a  capture  and  recapture,  and  10  per  cent, 
salvage  to  be  paid,  and  the  voyage  defeated,  the  plaintiff 
had  a  right  to  abandon.     But  quaere  of  this  deviation  by  mis- 
7  T.  R.  505,  to&*  and  miscalculation :  for  see  Phyn  v.  Royal  Exchange  As- 
A.  D.  1798,   surance  Company,  in  which  case  it  was  hela  that  if  the  devia- 
7iCph  ^      ^on  k°m  voyage  insured  be  through  the  ignorance  of 

caie.  **  *     ^e  master,  or  for  any  other  motive  not  fraudulent,  it  avoids 
the  policy,  though  it  does  not  constitute  barratry.    It  is  no 
l  Johns.        deviation  to  stay  in  port  six  months,  not  being  fraudulent  or 
Cas.  313.      varying  the  risk. 

Mass.  S.  J.        §  1 2.  Assumpsit  on  a  policy  on  cargo  in  a  voyage  from  Mar- 
Co"rt,Nov.   behead  to  Bilboa  ;  master,  five  hands  and  cabin-boy ;  and  450/6. 

*  Fellows.  bread-  ,Sailed  October  2,  1797;  November  9,  they  were 
limited  in  the  use  of  bread.  November  19,  made  Cape  Orie- 
gal,  usually  made  in  the  voyage  to  Bilboa;  they  had  the 
wind  at  N.  E.  till  the  22d,  bad  weather,  high  sea,  and  strong 
winds ;  they  found  it  hazardous,  if  they  could,  to  pass  the 
Cape,  with  the  winds  they  had,  because  when  round  the 
Cape  they  would  have  been  liable  to  have  been  driven  on  a 
lee  shore.  From  the  17th  to  the  19th  (beginning  the  day  at 
12  o'clock  at  noon)  they  drifted  to  the  southward  eight  or 
ten  leagues ;  and  the  19th,  they  found  they  had  only  the  al- 
ternative to  drift  to  the  leewara,  and  further  out  of  their  way, 
perhaps  beyond  Cape  Finistre,  or  to  run  into  Corunna  ;  on 
consultation  among  master,  mate,  and  crew,  they  put  into 
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Conmna,  a  good  port.    Also,  being  short  of  bread,  had  50J6.    Ch.  40. 
of  good,  and  50/6,  of  bad;  bought  50/6.  in  Corunna,  and    Art.  IS. 
sailed  the  23d  November;  and  as  soon  as  the  wind  became  v^-v~^^ 
fair,  they  proceeded  for  BUboa,  near  which  the  vessel  was 
captured  and  carried  into  Bayonne,  and  finally  condemned 
for  want  of  a  trut  roll  of  equipage.    Verdict  and  judgment 
for  the  plaintiff,  the  assured  for  principal  insured  and  inter- 
est from  the  time  of  the  abandonment* 

In  this  case  it  was  admitted,  the  plaintiff  was  entitled  to 
recover ;  1.  if  there  was  no  deviation  in  going  into  Corunna  ; 
or  3d*  if  there  was  no  misrepresentation  or  concealment  as  to 
the  roll  of  equipage* 

1st*  As  to  the  deviation,  the  log-book  was  admitted  as  the 
best  evidence,  as  being  a  true  history  of  the  voyage ;   this 
did  not  state  the  reason  for  going  into  Corunna,  nor  did  the 
captain  enter  a  protest  there,  but  at  Bayonne  he  did  (read  in 
the  trial)  and  therein  stated  he  wanted  bread,  and  so  run 
into  Corunna,  but  did  not  mention  the  winds  or  weather  as  a 
cause*    The  court,  on  this  point,  seemed  to  be  of  opinion, 
that  the  captain  should  have  been  more  careful  in  preserv- 
ing his  evidence  and  reasons  for  deviating,  as  well  in  the 
log-book  as  in  proper  protests  at  Corunna  and  Bayonne ;  but  Cited  R"k 
as  the  reasons  were  proved  by  the  testimony  of  the  captain,  j^»  J^» 
mate,  and  crew,  it  was  sufficient,  though  the  evidence  of  the  295,'  30s! 
necessity  was  not  proved  in  the  best  manner* 

3d*  As  to  tile  roll  of  equipage.  Brooks,  the  policy  broker^ 
testified  that  he  asked  the  assured  if  the  vessel  nad  it  on 
board,  that  he  answered  it  had*  Brooks  added,  that  this 
paper  was  viewed  as  material,  and  the  want  of  it  as  increasing 
the  risk,  as  the  French  acquitted  vessels  which  had  it,  and  con- 
demned those  which  had  it  not ;  this  vessel,  in  fact,  had  a 
roll  containing  the  names,  and  a  proper  description  of  the 
mate  and  four  hands,  but  the  captain  and  his  cabin-boy  were 
not  included  in  it,  nor  four  persons,  said  to  be  Prussians,  taken 
on  board  near  BUboa.  On  these  facts  the  court  decided, 
that  the  assured's  answer  was  substantially  true ;  that  the 
form  of  the  roll,  or  the  list  of  the  crew  used  at  that  time  was 
not  well  settled ;  some  included  the  captain  and  boy,  and 
some  did  not*  See  English  decisions,  part  neutral  property, 
somewhat  different  on  this  point. 

6  13.  In  this  case  the  court  held,  that  where  there  are  5  Mass.  R. 
several  routes,  the  master  may  pursue  the  safest  and  most  ^er  l  Clap, 
usual  one,  especially  when  that  can  be  easily  ascertained* 
And  in  this  case  he  cannot  depart  from  this  route,  but  of  ne- 
cessity* His  mistake  is  no  excuse ;  and  if  a  loss  happen  for 
want  of  competent  skill  in  the  master,  the  underwriters  are 
discharged* 
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Cn.  40. 

Art.  12. 

7  Mass.  R. 

365/Clark 
r.  United  F. 
and  M.  Ina. 
Company. 

3  Cranch 
357,  398, 
Alexandria 
Marine  Ins. 
Com.  v» 
Tucker  &al. 
— 3  Binney 
457.— 
1  Johns.  R. 
301^- 
1  Maule  & 
Sel.  R.  46, 
52. 


Millar  39£, 
431,  Stitt  v. 
Wardell, 
2  Esp.  R. 
616. 

Williams  v. 
Smith. — 
13  Mass.  R. 
68, 73,  Ket- 
tel  v.  Wig- 
gin,  &  ah 


§  14.  The  ship  in  this  case  was  insured  from  the  United 
States  to  Cork  or  Liverpool,  either  or  both.  She  passed  Cork, 
contrary  to  the  master's  intentions,  so  far  that  it  was  impracti- 
cable to  reach  Cork,  as  the  wind  and  weather  were,  but  it  was 
practicable  to  go  to  Liverpool.  The  master  bore  away  for 
Dublin,  to  get  information  of  the  state  of  the  market,  and  in  go- 
ing to  Dublin  a  loss  happened.  The  court  held,  that  this  was 
no  deviation.    Judgment  for  the  assured. 

§  15.  Only  an  intention  to  deviate  is  no  deviation*  Error  to 
the  circuit  court ;  Columbia.  John  and  James  Tucker  brought 
covenant  against  the  Marine  Insurance  Company  of  Alexan- 
dria on  a  policy  of  insurance,  dated  September  1, 1801,  upon 
the  sloop  Eliza,  "  at  and  from  Kingston  in  Jamaica  to  Alex- 
andria," ih  Virginia ;  she  took  in  a  cargo  at  Kingston  for 
Baltimore  and  Alexandria,  and  sailed  in  order  to  go  to  Balti- 
more first,  with  about  thirty  hogsheads  of  sugar,  and  from 
thence  to  Alexandria ;  was  captured  before  she  arrived  at  tht 
dividing  point,  and  recaptured  and  carried  back  to  Jamaica, 
and  men  taken  out  except  two  when  first  captured ;  was  sold 
at  Jamaica  to  pay  salvage  and  expenses.  And  to  ascertain 
her  value  as  a  measure  of  salvage,  the  assured  having  heard 
of  all  the  facts,  at  the  same  time,  offered  to  abandon.  Held, 
1st.  this  was  a  case  of  intended  deviation  only,  and  not  of 
non  inception  of  the  voyage  insured ;  2d.  if  a  vessel  be  cap- 
tured and  recaptured,  the  loss  shall  be  deemed  total- ot  par- 
tial, according  to  circumstances.  Numerous  cases  were  cited 
in  this  case,  to  prove  the  non  inception ;  Wooldridge  v.  Boy- 
dell  ;  Beatson  v.  Haworth ;  Way  v.  Moudegliani ;  Kewly  v. 
Ryan,  (this  explained ;)  Middlewood  v.  Blakes ;  Delaney  v. 
Stoddart ;  all  cited  in  this  article.  Against  the  non  incep- 
tion were  cited,  Foster  v.  Wilmer ;  Kewly  v.  Ryan,  cited  in 
this  article ;  other  cases,  Henshaw  v.  Marine  Insurance  Com- 

Sany ;  Stott  v.  Vaughan,  Mars.  232 ;  Williams  v.  Smith,  2 
f.  York  T.  R. ;  Stitt  v.  Wardell,  Mars.  187 ;  and  a  few  nisi 
prius  cases.  As  to  a  right  to  abandon  or  not,  cited  Hamil- 
ton v.  Mendes ;  Mills  v.  Fletcher ;  Goss  v.  Withers ;  Carter 
v.  Boehm,  &c.  &c.  To  vary  in  the  smallest  particular  from 
the  voyage  insured  vacates  the  policy.  An  intention  to 
alter  the  voyage  may  destroy  the  contract. 

Stopping  to  trade  a  deviation,  though  touching  may  not  be  ;  as 
3  Cranch  378.  Difference  between  actual  trading  and  tn/en- 
tion  to  trade,  admitted ;  stopping  to  fish  in  their  way  is  a  devia- 
tion, 2  D.  &  E.  30 ;  or  non  inception  of  the  voyage.  To 
touch  at  a  port  differs  essentially  from  delivering  a  cargo,  and 
trading  at  a  port.  3  Cranch  381 $  cites  2  N.  York  T.  R.  re- 
fers to  Stitt  v.  Wardell ;  Mars.  187.  So  it  is  a  deviation  for 
a  vessel,  even  during  the  time  she  must  wait  for  her  cargo, 
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as  of  salt,  &c,  to  go  out  of  her  insured  track  to  another  place    Ch.  40. 
to  transport  provisions,  &c,  for  a  government,  though  there-    Art.  12. 
by  her  insured  voyage  is  expedited;   though  she  return  to  <^^-v*^*/ 
her  insured  track  before  lost.  loa^3?2' 

§  16.  A  usage  to  go  a  certain  route,  or  to  put  into  certain  JjJ^ Bond*- 
ports,  &c.,  must  be  settled  and  general,  for  it  mudt  be  such 
as  the  underwriters  are  presumed  to  know ;  but  they  cannot 
be  presumed  to  know  them  unless  general  and  regularly  set- 
tled; therefore  a  ship  in  her  voyage  from  Liverpool  to  Ja-  Foxr.  Black. 
maka,  put  into  the  Isle  of  Man,  and  some  instances  appeared  —Man.  394, 
of  ships  in  this  voyage  putting  in  there,  but  no  regular  settled  *jj"jot  v* 
practice  to  do  so  appeared.    Held,  this  did  not  excuse  the 
deviation  ;  the  smallness  of  the  deviation  makes  no  difference. 
So  if  the  ship  have  liberty  to  touch  at  one  port,"  and  goes 
into  another  at  no  increase  of  risk,  it  is  a  fatal  deviation. 

§  17.  Whenever  it  is  lawful  for  the  ship  to  go  to  several  6T.R.531, 
ports  in  her  voyage,  she  must  take  them  in  geographical  order,  Sfatsonl£_ 
unless  otherwise  expressed  in  her  policy,  or  unless  otherwise  ciawm  *T~ 
regulated  by  a  settled  and  general  usage,  or  unless  a  matter  Symonds.— 
of  necessity.  These  cases  are  settled  exceptions  to  the  gen-  *  Johns.  R. 
eral  rule,  and  founded  on  as  good  reasons  as  the  rule  itself.    264# 

§  18.  The  voyage  insured  was  from  Lisbon  to  Madeira, 
thence  to  Sqffi  in  Africa,  thence  to  Lisbon  ;  when  at  Madeira,  l  Bos.  &  P. 
the  crew  fearing  Moorish  cruisers,  forced  the  captain  to  re-  ^^j^**1 
turn  to  Lisbon  ;  when  there,  the  charterers  made  him  sail  di- 
rectly to  Saffi,  and  the  vessel  was  captured  in  returning  from 
Sqffi  to  Lisbon.  The  court  held,  the  underwriter  was  liable, 
for  the  change  was  of  necessity  in  the  order  of  the  places. 
Order  of  places,  2  Bos.  &  P.  200.  Not  a  deviation  if  car- 
ried out  of  the  way  by  a  public  ship.  New.  R.  181. 

§  19.  In  this  case  liberty  was  given  to  touch,  stay,  and  Dougl.  271, 
trade,  &c.     It  was  held,  that  this  meant  in  the  ports  and  ^J^8  r* 
places,  in  the  usual  course  of  the  voyage,  and  that  "the  cap-  Lavabrer. 
tain  in  the  exercise  of  this  liberty,  ought  never  to  lose  sight  Watson, 
of  the  voyage  insured."    It  is  a  deviation  if   the  master  Kingston  r. 
of  a  vessel  put  into  a  port  not  usual,  or  stay  an  unusual  time.     lnr  ' 
4  Dall.  274 ;  1  Johns.  R.  184,  191,  2d  ed.  138. 
.    §  20.  So  if  a  ship  want  necessary  repairs,  she  may  deviate,  Park  301, 
and  to  the  nearest  and  most  convenient  port  for  that  purpose,  «  "J*51*  r# 
taking  all  circumstances  into  view.  Redshaw. 

§  21.  So  if  a  storm  or  stress  of  weather  cause  a  deviation  ***•  s4^ 
from  the  course  of  the  voyage,  it  does  not  discharge  the  un-  ff*6  ^Mot" 
derwr iters,  as  in  making  all  contracts  of  insurance  against  i  t.  R.  92 
sea  risks,  it  is  understood  by  all  parties  that  want  of  repairs,  Delaney  v! 
storms,  &c,  may  occasion  deviations  from  the  exact  route  in-  Sj^dart.— 
sured,  and  then  they  are  understood,  though  not  expressed ;  i  Bac.  3Q9T 

— Uohns.R.  301,305.  * 
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Ch.  40.    and  a  deviation  is  justified,  if  done  to  avoid  an  enemy  or  a 

Art.  12.    storm.  1  D.  &  E.  22. 

v^v%^  §  22.  Several  tracts,  and  intention  to  deviate.  If  a  ship  be 
7  T.  R.  162,  insured  from  one  port  to  another,  and  from  a  certain  point  in 

^K1  kfi0^.  ^e  voya8e>  ^ere  are  several  tracts  A,  B,  and  C,  to  the  des- 
Mars.  407!—  tined  port,  with  certain  advantages  and  disadvantages  be- 
5  Com.  D.  longing  to  each,  and  the  captain  has  always  been  allowed 
65«  when  he  arrived  at  the  dividing  point  to  elect,  according  to 

circumstances,  which  of  the  tracts  he  will  pursue ;   one  of 
ian  ^tm*"    ^ese  *racts>  C  is  prescribed  to  him  by  the  assured,  or  by 
v.  Mar.  Ini    hav*ng  freight  to  a  port  in  one  of  them,  and  this  is  not  stated 
Co.     *         in  the  policy,  and  not  even  disclosed  to  the  underwriters ; 
and  the  ship  having  taken  a  direction  for  the  course  pre- 
scribed, before  she  comes  to  the  dividing  point  is  captured ; 
the  underwriter  is  discharged.    Three  of  the  court  held,  that 
for  want  of  a  full  disclosure  of  the  particular  course  the  ship 
See  TheUus-  was  to  take,  as  being  a  circumstance  that  might  have  ma- 
gtu4oaante.    terially  varied  the  risk;  but  Lawrence,  J.,  one  of  the  court, 
held,  the  policy  was  void  .on  the  ground  of  deviation. 

The  principles  of  this  case  appear  to  be  sound  and  good ; 
for  if  in  all  events  the  master  is  confined  to  one  tract,  the 
risk  may  be  increased,  and  the  underwriter  loses  the  advan- 
tage of  the  master's  judgment  and  election  in  the  case;  when 
the  underwriter  insured,  he  expected  the  benefit  of  the  mas- 
ter's judgment,  and  of  the  choice  of  tracts  according  to  sea- 
sons and  circumstances ;  of  this  advantage  he  is  deprived  in 
this  case  by  this  concealment  and  confinement  to  one  course ; 
this  case  renders  those  of  Foster  v.  JVilmer,  and  TheUmson  v. 
Fergusson,  &c,  more  questionable ;  as  in  the  last  of  these 
cases,  where  the  voyage  insured  was  from  Guadaloupe  to 
Havre,  the  ship  being  obliged  to  go  to  Brest,  was  a  risk  and 
circumstance  in  the  voyage  that  materially  affected  it,  and 
ought  not  to  have  been  concealed  from  the  underwriter,  but 
should  have  been  disclosed  to  him,  so  that  he  might  have 
fairly  calculated  the  real  risk,  knowing  all  the  circumstances 
of  the  case* 

One  principal  reason  why  a  deviation  does  not  avoid  a 
policy  ah  initio,  but  only  from  the  time  of  the  actual  deviation^ 
is,  a  deviation  must  be  the  effect  of  after  thoughts.  No  man 
really  meaning  to  be  secure,  would  pay  his  premium,  and  take 
a  policy,  and  at  the  same  time  mean  to  do  something  to  de- 
stroy the  security ;  and  also,  a  deviation  must  be  public  in  its 
nature,  that  the  assured  cannot  expect  any  advantage  by 
concealment ;  therefore,  when  there  is  a  deviation,  the  policy 
is  considered  as  honestly  made,  and  the  assured  as  acting 
fairly,  when  he  gets  the  insurance  effected,  but  unfairly  at- 
terwards,  for  some  after  motive  or  reason  5  but  when  from  the 


INSURANCE.  135 

beginning  he  means  some  such  deviation,  as  in  this  case  of    Ch.  40. 
Meddlewood  «•  Blakes,  the  ground  is  altered.  So  in  the  case     Art.  12* 
of  turning  aside  to  Brest,  if  the  assured  was  a  party  or  know-  \*^ss-%~> 
ing  of  that  deviation.    If  a  ship  may  stop  and  delay,  &c, 
unlading  is  not  a  deviation.     3  Whtaton.  159 — 167. 

§  23.  The  ship  was  insured  from  London  to  Palermo,  and  3  East  572, 
Messina  and  Naples*    The  court  held,  that  she  must  take  Manden  t% 
those  places  in  their  said  order;  but  that  it  also  was  an  in-  ^e^  fiSt a2- 
surance  on  a  u  voyage  to  all,  or  any  of  the  places  named:91  8Urer,  see  2 
that  the  assured  might  drop  any  of  the  places  named,  and  Phil.  Evid. 
that  if  the  ship  sailed  for  any  one  of  them,  there  was  an  in-  59' a#  41, 
ception  of  the  voyage,  as  in  the  outward  passage  he  had  a 
right  to  steer  for  any  one  of  them. 

§  24m  The  plaintiff  got  the  defendants  to  insure  his  ship,  3  Mass,  R. 
America,  freight  and  cargo,  "  from  Boston  to  the  Canaries,  A0^>  Stocker 
at  and  from  tnence  to  any  port  or  ports  in  Spanish  America,  *'    arrw* 
and  at  and  from  thence  to  her  port  of  discharge  in  the  Unit- 
ed States,  under  whatever  papers  she  may  sail."    She  pro- 
ceeded safely  to  the  Canaries,  and  thence  under  Spanish  co- 
lours, and  with  Spanish  papers,  to  Vera  Cruz,  where  the  out- 
ward cargo  was  landed,  and  afterward  seized  by  the  Spanish 
government,  as  an  illegal  importation.    The  master  remain- 
ed there  five  months,  with  his  ship,  to  recover  his  cargo. — 
Unable  to  do  this,  he  took  a  cargo  on  freight  for  the  Hava- 
na; there  he  was  to  exchange  her  papers,  and  thence  return 
to  the  United  States.    On  his  passage  to  the  Havana  the 
ship  was  captured  and  condemned.    The  court  held,  that 
the  stay  at  Vera  Cruz  was  not,  and  that  the  voyage  to  the 
Havana,  was  a  deviation ;  "  for  no  voyage  commencing  at  a 
port  of  Spanish  America,  to  another  port  in  Spanish  America, 
is  within  the  description"  in  the  policy,  and  this  voyage  ter- 
minated at  Vera  Cruz,  where  "  the  whole  of  the  outward 
cargo  was  discharged :"  otherwise,  she  might  have  sailed  for 
many  years  under  this  policy,  from  one  port  to  another  in 
Spanish  America.    A  very  unreasonable  construction. 

§  25.  Case  on  a  policy  on  property  in  the  ship  Meridian,  7  Mass.  R. 
from  Boston  to  Rotterdam  or  Amsterdam,  dated  October  31,  Q4^y#Lee  *' 
1807,  for  140,000.  On  the  outward  pa&age,  notice  was  re- 
ceived of  the  British  orders  in  council,  of  Nov.  1,  1807,  de- 
claring France,  &c,  blockaded ;  thereon  the  ship  proceeded  to 
Plymouth  in  England,  for  intelligence.  Held,  this  was  no  devi- 
ation. While  there,  the  master  heard  of  the  French  decree  of 
Dec.  1 7, 1 807,  by  which  all  vessels  that  had  been  boarded  by 
a  British  ship,  or  which  had  submitted  to  make  a  voyage  to 
Great  Britain,  or  which  had  cleared  out  for  any  port  there, 
were  viewed  as  good  prize.  Then,  by  the  English  law,  the 
ship  could  not  clear  out  for  a  port  in  Holland,  without  lcav- 
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Go.  40*     not  being  disclosed  to  the  underwriters,  the  assured  could  be 
Art.  11.    entitled  only  to  a  return  premium.    The  fact  concealed  clear- 
\^*v-^y  ly  varied  the  risk  materially* 

6  Cranch  §  24.  So  unusual  papers  taken  on  board  increasing  the  risk, 

274,  LjJmS^  not  disclosed,  avoid  the  policy.  The  papers  taken  on  board 
land'insu?"  *n  ^is  case  increased  the  risk  of  capture,  and  were  not  ac- 
ance  Com-  cording  to  the  course  of  the  trade  insured  ;  and  the  non-dis- 
pany.—-6  closure  that  such  would  be  on  board,  materially  varied  the 
same  case  7  ris^  aiM*  rendered  the  insurance  void.  The  effect  of  a  con- 
Cnmch  506,  cealment  on  a  policy,  depends  upon  its  materiality  to  the  risky 
&48.  and  must  be  decided  by  a  jury  under  the  direction  of  the 

court.     See  a.  19,  s.  10 ;  Ch.  224,  a.  9.  25. 
2  Johns.  R.        §  25*  Orders  to  insure  must  be  recalled  as  soon  as  the  loss  is 
Watsonkal  *n^wn  *° tn€  vssured ;  or  k  is  undue  concealment.    As  where 
v.  Delafield.  he  had  written  four  letters  for  the  purpose  of  getting  insur- 
in  error,  l     ance,  by  different  conveyances,  one  of  which  was  on  board 

lso?8,  R"  °^ tne  ve8se*  *n  Wflich  he  arrived,  after  knowing  of  the  loss, 
at  a  port  from  which  that  letter  was  sent  by  mail.  Held, 
he  ought  to  have  communicated  the  information  of  the  loss 
immediately,  or  by  the  same  post  said  letter  went,  so  that  the 
order  for  insurance  might  be  countermanded. 

1  Johns.  R.  §  26.  False  information  given  by  mistake  must,  if  timely  dis- 
5^  k  in*!  covere^  **  recalled  or  it  avoids  the  policy ;  as  where  the  aa- 
field.— 4  '  &ured  stated  his  vessel  was  expected  to  sail  about  the  1st* 
Dall.  424.—  of  October ;  on  the  morning  of  the  day  on  which  the  policy 

4  Bos.  &  P.  wag  effected  the  assured  had  information  his  vessel  sailed 
&  p."i4.--  ab°ut  tn^  3d  of  October ;  this  information  he  did  not  com- 

5  East  14.  municate  to  the  underwriter,  and  after  two  verdicts  for  the 
—6  East  4.  assured  the  court  refused  a  new  trial,  and  observed  it  was 

<fc  UfroyaleS  a  fl11681*011  f°r  tne  jui7  to  decide  whether  the  information 
401.  was  material  or  not.     But  for  these  verdicts,  it  is  pretty 

clear,  on  the  authorities,  generally,  the  policy  was  void :  as 
two  days  certainly  varied  the  case ;  and  as  the  assured  had 
an  opportunity  to  correct  the  mistake  and  did  not,  the  effect 
on  the  policy  must  have  been  the  same  as  a  misrepresenta- 
tion of  two  days  in  regard  to  the  vessel's  sailing. 

2  Johns.  R.  §  27.  The  instructions  to  the  master  how  far  material.  The 
v^eMar*  vesse*  actuaHy  sailed  on  the  voyage  insured.  Held,  1st. 
Ins.  Com.—  concealment  of  the  instructions  to  the  master  as  to  the  mode 
2  Dallas  275.  of  pursuing  the  voyage  was  not  material.     2d.  A  clearance 

to  a  different  port,  with  a  view  to  avoid  detention  by  cruis- 
ers, did  not  make-a  different  voyage.  3d.  Though  the  mas- 
ter, in  his  protest,  stated  he  sailed  for  a  different  port,  yet  if 
he  explains  his  reasons  for  so  doing,  it  will  not  vary  the 

4OThJuhd*  case*     Effect  of  simulated  papers.  5  Taun.  R.  695. 

v.  Rhinelan-      §  28.  Concealing  contraband  of  war  does  not  avoid  the  po» 

der. 
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licy :  but  held  they  are  "  lawful  goods,"  within  the  meaning    Ch.  40. 
of  those  words  in  a  policy  of  insurance ;  and  goods  not  pro-    Art.  11. 
hibited  by  the  laws  of  the  country  to  which  the  vessel  be-  v^v-^^ 
longs,  are  lawful  goods,  and  the  assured  is  not  bound  to  See  Art.  76. 
inform  the  underwriter  that  the  goods  are  contraband  of 
war.     Affirmed  in  the  court  of  Errors,  A.  D.  1812 :  this  is 
a  very  questionable  decision ;  court  seem  too  often  to  forget 
contrabands  of  war  are  such  by  national  law,  as  part  of  the 
law  of  every  country. 

§  29.  How  far  may  a  blockade  be  concealed.     In  this  case  a  2Johm.Cta* 
vessel  was  insured  from  New  York  to  Amsterdam,  and  when  ***• 
she  sailed  from  New  York  it  was  not  known  the  Texel  was 
blockaded  by  the  British.    The  master  during  the  voyage 
put  into  Cruxhaven,  and  then  learnt  Amsterdam  was  blockaded  ; 
but  he  attempted,  however,  to  enter  Amsterdam,  was  cap- 
tured and  condemned  in  England  for  attempting  to  go  to  a 
blockaded  port.    Held,  that  sailing  for  a  port  understood  to  A  general 
be  blockaded,  with  intention  to  enter,  was  not  a  breach  of  P°j«T  witfJ" 
neutrality  so  as  to  affect  the  policy  of  insurance :  then  the  ^ven'boSi 
attempt  was  lawful,  as  it  respected  the  underwriter  in  Ame-  neutral  and 
rica ;  yet  the  attempt  much  increased  the  risk,  yet  if  Juhel  belljgereat 
t.  Rhinelandcr  be  law,  the  assured  might  have  intended  such  JJJretSe 
attempt,  when  he  effected  his  policy  and  without  affecting  assured  need 
it  concealed  the  fact :  but  quaere,  and  see  7  Johns.  R.  38,  not  disclose 

and  other  cases.  icX£»  r! 

§  30.  The  assured  states  a  material  paper  is  on  board.  It  217. 
is  also  essential  he  use  it  when  occasion  requires,  or  he  avoids  3Johns.Cas. 
his  policy:  as  where  a  ship  was  insured  from  Nantz  in  *7l?IarTa7 
France  to  the  United  States :  the  assured  stated  she  was  ^laop  &  al. 
French  built,  and  owned  by  American  citizens,  and  would 
have  on  board  the  original  bill  of  sale,  or  an  attested  copy  of 
it,  also  the  American  consul's  certificate.  She  was  cap- 
tured, during  the  voyage,  by  a  British  cruiser  and  carried  to 
Halifax,  and  condemned  as  French  property*  The  captain, 
on  his  examination,  denied  all  knowledge  of  the  bill  of  sale,  and 
said  the  certificate  of  ownership  and  logbook  were  the  only  papers 
on  board  when  he  left  Nantz,  and  that  no  paper  had  been  de- 
stroyed or  secured  by  him,  except  the  certificate  which  he 
gave  up  to  the  captors.  It  appeared  the  bill  of  sale  was  in 
tact  on  board,  and  afterwards  delivered  to  the  assured  by 
the  master  on  his  arrival  at  New  York.  Held,  1st.  that  this 
bill  of  sale  was  a  material  document,  essential  to  the  protec- 
tion of  the  vessel,  and  necessary  to  be  on  board.  2dly.  Mere- 
ly to  have  it  on  board  was  not  a  substantial  compliance  with 
the  representation  of  the  assured,  unless  it  was  produced,  or 
in  a  situation  to  be  produced,  when  occasion  required.  3dly. 
Therefore,  the  assured  was  not  entitled  to  recover.    Every 
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40.  able*  was  sold  before  the  necessary  repairs  were  made  on  the 
Art*  12.  vessel*  The  master  judging  it  impracticable  to  go  to  Anti- 
gua, tailed  direct  for  Curracoa,  and  was  captured  by  a  Bri- 
tish cruiser  while  proceeding  thither;  was  condemned  for  at- 
2*"**"**  tempting  to  enter  a  blockaded  port.  Held,  no  deviation  go- 
f£^zC~  i°g  ^rom  &•  Croix  direct  to  Curracoa.    2.  Selling  part  of  die 


cargo  at  8u  Croix  did  not  avoid  the  policy. 
ft  John*  R.        $  31.  Not  a  deviation  to  wait  twenty  days  for  admission 
138, 144.       joto  the  port  of  destination,  and  not  being  able  to  obtain  it, 
then  to  sail  to  another  port;   but  3  Johns-  R.  307 — 309  ; 
Richards  v.  Marine  Insurance  Company.    The  goods  insur- 
ed were  never  on  board. 
2  Craocb  6  32.  If  one  vessel  stop  at  sea  to  save  another  in  distress, 

240 1*  271,    it  is  a  deviation,  and  the  underwriters  are  discharged  from 
2ST5iai-      *keir  P°^c7  on  tne  saving  vessel.    See  salvage, 
re&n.  §  33.  A  policy  on  a  ship  in  a  certain  commercial  voyage, 

0  Eait  46,     ws'A  or  without  letters  of  marque,  giving  leave  to  the  assured 
Lawrence  v.  to  chase,  capture,  and  man  prizes,  however  it  may  warrant 
Sidebotham.  h^  ^  wejgh  anchor,  while  waiting  at  a  place,  in  the  course 
of  his  commercial  voyage  insured,  to  chase  an  enemy,  who 
had  before  anchored  at  the  same  place  in  his  sight,  and  was 
then  attempting  to  escape,  will  not  authorize  the  assured,  af- 
ter the  capture,  and  in  the  course  of  the  further  prosecution 
of  the  voyage,  in  shortening  sail  and  laying  to,  in  order  to 
enable  the  prize  to  keep  up  with  him,  and  be  protected  by 
him,  as  a  convoy,  into  port,  to  be  condemned,  though  such 
port  be  in  the  voyage  insured. 
4  Bd.  &  P.       §  34.  Policy  on  goods  in  a  certain  ship,  from  A  to  B,  against 
}£}' 8cott  v*  tta  risks  and  fire  only.    In  this  voyage  she  was  carried  out 
8ec° "^ohnT.  °f tne  course  of  *l  by  a  king's  ship,  but  being  afterwards  re- 
R.  also  Goix  leased,  she  proceeded  on  tne  voyage  insured,  and  while  so 
t>.  Low.         proceeding,  the  goods  were  sea  damaged.    Held,  1.  no  devia- 
tion, but  tne  underwriters  were  liable. 
7  Cranch  §  35.  If  the  assured  take  on  board  additional  cargo,  he  de- 

f6,?i,M#7"  Parts  fr°m  h*s  contract  of  insurance,  and  the  underwriters 
t\Le  Roy?~  are  discharged,  if  the  addition  be  not  authorized  by  the  po- 
ln  error.  '     Hey.     2#  Necessity  alone  can  sanction  a  deviation  in  any 

case,  and  must  never  exceed  the  necessity. 
7  Cranch  §  36.  Idle  waste  of  time  a  deviation.    This  does  not  depend 

487,  Oliver    on  any  usage  at  a  port,  but  on  the  time  reasonable  and  neces- 

In/coni!an  *arV  ^0r  l^e  vesse^  t0  ^°  ner  business  in  it.  If  she  spends 
her  whole  time  at  one  port,  as  Barcelona,  allowed  for  lading 
her  cargo,  her  afterwards  sailing  to  another,  as  Salone,  to 
take  it  in,  is  a  deviation.  2.  The  fear  of  danger  to  justify 
her  stay  in  port  beyond  such  time,  must  be  obvious,  imme- 
diate, dircctty  applying,  to  interrupt  the  voyage,  &c.  iminent, 
not  distant,  contingent. 


\ 
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§  37.  Assumpsit  on  a  policy  of  insurance  J  1,000  on  effects    Ch.  40. 
in  the  Volant  from  her  port  of  lading  in  France,  to  her  port    Art.  12. 
of  discharge  in  the  U.  States,  premium  50  per  cent*    In  leav-  ^vx^ 
ing  Bayonne  she  struck  on  the  bar,  and  was,  necessarily,  car-  13  Mass.  R. 
ried  back  to  be  repaired  ;  most  of  her  cargo  was  carried  by  1.18'  ^*"  m 
land  to  Passage,  in  Spain,  to  which  place  she  sailed  to  take  ?j^J!cases" 
it  on  board ;  and  coming  to  the  U.  States  she  was  captured  cited, 
and  condemned  as  prize.   While  at  B.,  hearing  of  the  war  of  2^™h'  2I'* 
1812,  she  was  commissioned  as  a  letter  of  marque  by  the  U.  &  E*  58o._L 
States,  and  was  armed  and  equipped  as  such,  at  Bayonne,  Emerig. 
and  increased  there  her  crew  from  twenty-five  to  seventy.  5TO>  571.-- 
On  her  passage  thence  to  the  U.  States  she  recaptured  an  3  ^49j[  ^' 
American  vessel,  and  spent  as  little  time  as  possible  in  ex-  Wooddesoa 
changing  crews  and  taking  possession.    Held,  1.  the  affair  435.— On), 
at  Bayonne  and  Passage  was  no  deviation  :  2.  Nor  her  tak-  ^^Y^ * 
ing  a  letter  of  marque,  as  it  only  was  a  temptation  to  deviate ;  e  D.  &  E. 
but,  3.  her  so  capturing  a  prize  and  making  delay,  however  379 — 
short,  was  a  deviation  and  sufficient  to  discharge  the  insurers  7  E*8' 208* 
on  an  adventure  merely  mercantile.    The  master  was  obliged 
to  load  and  sail  as  the  pilot  major  at  Bayonne  directed,  and 
Passage  was  the  nearest  place  to  Bayonne  where  the  cargo 
could  be  safely  re-laded.    The  policy  had  no  reference  to 
said  commission.    6  East  45 ;  mostly  cited  above. 

§  38.  Assumpsit  on  a  policy,  for  whom  it    might  concern,  13  Man.  R. 
$5,000  on  the  Hyder  Alt,  from  Portland  to  her  port  of  lading  SP^Y***** 
beyond  the  Copt  of  Good  Hope,  with  liberty  to  cruise  ana 
capture  enemy's  vessels.       Held,   1.    that  convoying  her 
prizes  eight  or  ten  days  was  no  deviation,  as  therefore  she  did 
not  go  out  of  her  way,  and  the  risk  was  not  increased.    2.  ^ 
Though  the  plaintiff  in  his  declaration,  averred  the  policy  * 
was  made  for  himself  and  J.  S«,  in  certain  proportion,  yet  the 
plaintiff  might  well  sue  alone.    3.  Taking  goods  out  of  an 
enemy's  vessel  at  sea  by  a  privateer,  pursuant  to  the  owner's 
instructions,  though  misconduct,  is  not  barratry.    4.  A  con* 
tract  of  insurance  for  such  purpose  is  valid.    Loss  was  by 
capture.      2  Caines'  R.  303  ;  6  East  45 ;  1  W.  Bl.  417  5  1 
Esp.  R.  413 ;  12  Mass.  R.  80. 

39.  Insurance  on  effects  in  the  Juliana  at  and  from  Bos*  13  Mass.  R. 
ton  to  Eastport,  &c.    Held,  imminent  danger  of  capture  is  a  17*>  ^hit- 
just  cause  for  delaying  to  sail,  and  is  no  deviation ;   the  jury  Haven. 
found  the  fact.    The  insurer's  declaration  he  will  not  be 
bound  unless  the  vessel  sail  by  such  a  time,  is  of  no  avail, 
unless  made  a  part  of  the  written  contract ;  parol  evidence  is 
of  no  avail  to  give  it  effect. 

§  40.  Assumpsit  on  a  policy  on  effects  in  the  Volant,  in  her  |i  B??8^v?" 
voyage  above  described.  The  insurance  was  on  a  mercan-  ?JS  &  al.T 
tile  voyage  only,  and  the  Volant  only  stopped  to  take  pos-  Boardman. ' 
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Ch.  40.  session  of  a  prize,  and  did  not  chase.  Held,  this  vacated  the 
Art.  12.  policy;  and  also,  though  the  insurer  knew  when  he  under- 
wrote that  she  was  armed,  equipped,  and  commissioned  as  a 
letter  of  marque,  and  here  was  a  deviation  not  justified  by 
necessity,  ana  not  provided  for  in  the  policy,  as  that  insured 
a  merchant  vessel  only  5  and  though  she  was  so  armed, 
&c.  all  might  be  intended  for  defence,  and  the  underwriter 
might  well  expect  that  no  delay  thereby  would  be  occasion- 
ed in  the  voyage.  No  instance  is  to  be  found  where  his 
knowledge  a  deviation  was  intended,  has  been  set  up  to  jus- 
tify one,  or  to  avoid  the  effects  of  one. 
3  Maule  &  §  41.  Assumpsit  and  policy  on  goods,  at  and  from  London 
Sfi1  M  irh  to  ^e  S^P*S  discharging  port  or  ports  in  the  Baltic,  with  liberty 
Vt  Andrews.  *°  l°uch  at  any  port  or  ports  for  orders  or  any  other  purpose,  and 
to  touch  and  stay  at  any  ports  or  places  whatsoever  and 
wheresoever,  without  tieing  deemed  a  deviation*  Loss  by 
seizure,  &c,  by  persons  unknown ;  special  verdict  found  the 
ship  sailed  from  London,  and  October  30,  1810,  arrived  off 
Carlsham,  in  Sweden,  and  went  to  Carlsham  port  for  orders 
from  the  agents  of  persons  interested  in  the  cargo,  as  to 
her  further  course.  November  1,  such  orders  received  to 
proceed  to  Swmemunde,  a  Prussian  port  higher  up,  there  to  re- 
ceive farther  orders  from  a  like  agent.  November  1,  sailed 
from  C,  and  November  8,  arrived  at  S.  and  waited  off  for 
orders.  November  10,  received  orders  at  S.  to  return  to 
Carlsham  because  unsafe  to  land  BtSwtnemunde,  and  to  wait 
at  C.  for  orders  as  to  the  future  course.  November  15,  ar- 
rived at  C,  not  then  having  a  specific  port  of  discharge,  and 
for  safety  went  into  port  for  repairs ;  then,  December  6,  her 
papers  were  seized  before  repaired,  and  voyage  defeated ; 
and  May  1,  1811,  goods  were  seized  there  and  confiscated. 
Held,  no  deviation  to  return  to  Carlsham,  there  being  no 
fraud. 
3Caines'  R.  §  42.  What  deviation,  and  not  barratry*  The  master  ap- 
89.  prizes  the  assured  of  pursuing  another  voyage,  not  the  one 

insured,  and  he  does  not  disapprove,  it  is  a  deviation  only, 
though  the  master  finally  run  away  with  the  ship,  and  sefis 
her  and  embezzles  the  proceeds. 
2  Johns.  R.        Several  cases  of  deviation  of  necessity  on  account  of  bad 
89,  96,  Rob-  weather,  blockades,  &c.     See  N.  9, 34,  N.  18 ;  and  Discol  v. 
i?8°^#  Ma"  Passmore,  1  Bos.  &  P.    A  deviation  is  exercised  as  well 
Com.   *        when  the  insurance  is  against  a  particular  risk,  as  when  a 
general  risk.  Livingston,  J.  in  Robinson's  case  dissented,  be- 
cause the  insurance  was  only  against  sea  risk,  and  the  devia- 
tion was  mainly  occasioned  by  a  blockade. 
6Cranch29.       §  43.  If  a  vessel  sail  for  a  port  within  the  policy,  and  with 
intent  if  that  be  blockaded,  to  go  to  one  not  within  it,  this  is 
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bo  deviation ;  other  cases  as  to  deviation ;  1 1  Johns.  R.  21 1 ;    Ch.  40* 
14  Johns*  R.  315;  12  East  131.  Art.  13. 

Abt.  13*  Double  and  over  insurance*  v^-v-^*/ 

§  1.  The  idea  of  a  double  insurance  is  where  the  same  l  Ban- 492, 
person  is  to  receive  a  double  satisfaction  for  the  same  loss,  by  49t^din 
reason  he  has  made  two  insurances  on  the  same  thing ;  but  ^Mv  Compa- 
different  persons  may  insure  various  interests  in  the  same  thing,  njr. 
and  each  to  the  whole  value  of  this  thins.    (5  art*  above.) 

As  where  Maybohm  at  St.  Petersburg^,  had  dealings  with  Eji^fSi* 
B  and  C  in  London,  and  owed  them  a  balance ;  they  sent  ns  "lSll*™* 
a  ship  to  him  at  Petersburg,  to  fetch  certain  goods ;  he  sent 
them,  and  promised  to  send  the  bills  of  lading,  but  never  did ; 
they  got  insurance  for  £1,100  on  ship,  tackle,  and  goods, 
from  underwriters  very  different  from  the  defendants;  of 
this  sum  £500  was  on  Jf  parts  of  the  ship,  and  £600  on 
nods ;  afterwards  B  got  £800  insured  on  goods  only ;  again 
he  got  £900  more  on  goods;  their  whole  insurance  was 
£2,800,  £2,300  on  goods  and  £500  on  the  ship.  M.  autho- 
rized B  and  C  to  insure  and  to  place  the  goods  he  shipped 
and  insurance  to  his  account.  M.  endorsed  the  bills  of  lad- 
ing to  Tamets,  in  Moscow  ;  the  plaintiff  in  effect,  who  got  in- 
sured in  London  on  these  same  goods,  suspecting  there  might 
be  other  insurance ;  they  were,  (as  he  said,)  assigned  to  hum, 
as  be  was  in  advance  to  M.  above  their  amount.  The  de- 
fendant insured,  apprized  of  these  facts  from  Tamets,  Godin, 
k  Co.  got  the  insurance  made  as  insurance  brokers.  In 
these  cases,  Ld.  Mansfield  and  the  court  held,  that  A  and  B 
had  an  insurable  interest  in  the  goods,  and  so  their  policies 
were  on  their  own  account  good  :  2d.  that  Tamets  had 
also  an  insurable  interest  in  the  same  goods,  and  that  his  poli- 
cy made  to  the  plaintiff  was  good.  A  and  B,  as  creditors, 
have  a  lien  on  the  goods,  and  T.  as  having  a  bill  of  transfer 
of  them  as  security,  at  least,  for  his  advances. 

§  2.  In  this  case  it  was  decided,  that, "  upon  a  doubly  insur-  l  W.  B.  416, 
once,  though  the  assured  is  not  entitled  to  two  satisfactions,  ^lw}r  *' 
yet,  in  the  first  action  he  may  recover  the  whole  sum  insured, 
and  may  leave  the  .defendant  in  it  to  recover  a  ratable  satis- 
faction from  the  insurers."    In  Shower  133,  there  is  an  old  s  Johns.  R. 
case  to  the  contrary.    The  manner  of  computing  property  2S9, 236. 
on  two  policies;  10  Johns.  R.  75,-77. 

§  3.     Cher  insurance.     In  this  case,  the  plaintiff  sent  his  Jfa*.  s- J- 
ship  to  Charleston,  S.  Carolina,  to  take  in  a  cargo,  and  got  ne^cabot 
£2,150  insured  on  it  to  Salem,  and  a  few  days  after,  on  another  v.  Barrel  in 
*  policy  £3,000  more,  expecting  the  cargo  would  be  as  much  wriew.    , 
as  both  sums,  and  meaning  no  fraud  ;  but  it  was  only  about 
£3,000  ;  this  amount  had  been  covered  by  the  policies  be- 
fore Barrell  signed.    The  whole  cargo  was  lost.    It  appear- 
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Ch.  40.    ed  that  the  plaintiff  had  not  recovered  or  received  his  real 
Art.  13.     loss  of  the  underwriters,  or  the  amount  of  his  cargo,  and 
\^*v""w  would  not  when  Barrell  had  paid  his  whole  subscription, 
£300. 

Judgment  for  the  plaintiff  to  recover  of  Barrell  that  sum 
and  interest.  The  main  question  was  if  the  plaintiff  had  an 
election  to  take  one  underwriter  for  his  whole  sum  and  pass 
by  another ;  the  court  decided  that  he  could  do  this ;  and 
that  the  underwriters  must  have  contribution  among  them- 
selves. The  defendant  urged  that  the y  ought  to  be  taken  in 
the  order  of  their  signing ;  the  first  for  his  whole  sum,  &c,  to 
the  amount  of  the  real  loss,  and  that  the  last  underwriters 
should  be  discharged  and  return  their  premiums,  except  half 
per  cent,  for  their  trouble ;  cited  the  said  case  in  Shower 
133,  and  Malvnes  1 13, 1 18  ;  also,  contended  the  underwriters 
should  be  held  to  pay  in  proportion ;  the  plaintiff  cited  this 
case  of  Godin,  &c. ;  the  court  considered  double  and  over  in- 
surances by  design  as  fraudulent  and  void  ;  but  when  by  ac- 
cident, or  mistake,  as  good  and  valid,  so  far  as  to  cover  the 
property  really  at  risk  and  lost ;  that  a  propensity  to  game 
See  Park  introduced  wagering  policies,  and  also  rerossurances.  The 
320, 321,  court  then  cited  19  Geo.  II.  as  an  act  in  force  in  Massachu- 
322.  setts  against  both  ;  but  this  point  was  not  argued,  nor  was 

the  adoption  of  this  statute  here  necessary  to  the  decision  of 
the  cause;  and  sec  Merry  v.  Prince,  art.  18  ;  and  see  Dumas 
v.  Jones,  a.  1 5,  this  chapter. 
4Dallas348.      §  4.  If  there  be  double  insurance  in  Pennsylvania,  the  un- 
derwriters shall  contribute  ratably  to  pay  the  loss. 
is  Mats.  R.       §  5.  Assumpsit  on  a  policy  for  $2,250  on  a  Sidmouth  license 
*l\  ^n*?*  on  k°ar^  ^e  S*"P  William  <fr  Henry,  from  Boston  to  Alexan- 
M.  I.eCom.'  **r*fl'  sa*^  l*cense  valued  at  $2,000,  and  the  ship  was  hired ; 
the  insurance  was  against  the  loss  of  the  license  by  capture 
by  British  or  Americans  and  other  powers,  and  against  the 
common  perils  of  the  seas.    Agreed  if  the  assured  had  any 

[>rior  assurance,  the  underwriters  on  this  policy  should  be 
iable  only  for  the  deficiency  in  amount  of  such  prior  policy. 
The  owners  of  the  ship  had  before  engaged  that  the  license 
should  be  returned  to  the  assured  free  from  endorsement  or 
other  blemish  which  might  injure  its  validity  for  another  ves- 
sel ;  the  hirer  to  take  no  other  risks  but  those  afterwards 
covered  by  the  policy  in  question :  the  ship  was  arrested  by 
a  British  vessel  of  war,  and  by  the  commander  the  license 
endorsed  so  as  to  render  it  useless  for  any  other  vessel. 
10  Johns.  R.  Held,  not  a  double  insurance,  and  that  the  loss  was  within 

75,79,  Min-  ^  ^Q\{(Cjm 

him.  Ins.  §  6.  Two  Policies,  principles  of  calculation  thereon.    Goods 

Com.  were  insured  from  New   York  to  Tonningen  ;  insurance  was 
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on  "  coffu  valued  at  25  cents  per  pound"  with  the  usual  clause  Ch.  40. 
as  to  prior  insurance.  A  prior  open  policy  had  been  effected  Art.  14. 
in  London  on  the  cargo  of  the  ship,  generally)  consisting  of  cof- 
fee, pepper,  sugar,  and  wood.  Vessel  and  cargo  were  lost  on 
the  coast  of  Holland,  only  a  small  part  saved.  In  an  action 
on  the  second  policy,  held,  that  the  part  of  the  cargo, pepper,  &c. 
not  insured  in  the  second  policy,  estimated  at  the  first  cost, 
and  not  deducting  the  drawback,  must  be  deducted  from  the 
sum  insured  ($155,555)  on  the  first  policy,  including  the  pre- 
mium, leaving  of  that  policy  to  be  applied  to  the  coffee, 
$115,458.70,  (whole  quantity  607,323  pounds  at  23|  cents, 
the  first  costs  amounted  to  $142,720.)  115,458.70  at  23£ 
cents  per  lb.  covered  491,314lb.,  leaving  116,0091b.  to  be 
covered  by  the  second  policy,  amounting,  at  25  cents,  the 

agreed  value,  to $29,002.25 

Add  1}  cent  a  pound  on  said  491,3141b.  diffe- 

.   rence  between  first  costs  and  valuation,         -        7,369.71 

$36,371.96 
Add  premium  on  the  second  policy  covered  is     -      6,168.34 

$42,540.30 
Coffee  saved  $3,862;  defendant's  proportion 
thereof  deducted,         -        -        -        -        -  896.12 


$41,644.18 
Amount  of  second  policy  $40,000,  deduct  two  per  cent,  agreed. 

The  material  rule  settled,  was,  that  in  calculating  the 
amount  of  loss  on  the  cargo,  on  an  open  policy,  the  goods  are 
to  be  estimated  at  their  prime  costs  and  charges  without  de- 
ducting the  drawback. 

Similar  principles  seem  to  have  been  adopted  in  Kane  v. 
the  Commercial  Insurance  Company  of  New  York ;  8  Johns. 
R.  229,  236 ;  and  in  this  case  the  court  said  "  the  valuation  in 
a  policy  is  conclusive  on  the  insurers  if  there  is  no  fraud  or 
imposition."  Similar  policies  and  calculations,  1  Hall's  Law 
Journal  161 ;  and  1  Johns.  Cases  120 ;  the  drawback  is  not  to 
be  considered  in  settling  the  first  policy. 

Art.  14.  Embargoes*    §  1.  In  tniscase  the  court  held,  that  6T.R.  413, 
an  embargo  is  a  detention  within  the  policy,  and  the  unden-  ^^  v' 
writer  is  liable  for  all  damages  occasioned  thereby  to  the       e' 
ship  or  goods.     This  was  an  embargo  laid  in  France  in  1793. 

§  2.  The  plaintiff,  Rotch,  was  a  neutral  American,  residing 
in  France,  and  owned  half  of  the  ship  Adelaide ;  a  French    . 
citizen  the  other  half.     Rotch,  in  1792,  got  a  policy  effected 
in  England  on  her  stores,  boats,  provisions,  and  fishing  mater 
rials,  (was  a  whaleman)  valued  at  j£l  ,000,  "  at  ^nd  from 
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Ch.  40.  L'Oricnt"  to  all  ports,  seas,  and  places,  <fre.,  against  arrests, 
Art.  14*  strainis,  and  detainments,  of  all  kings,  princes,  and  people, 
&c. ;  the  loss  was  alleged  to  be  by  certain  persons  exer- 
cising government  in  France  at  Port  Louis  (about  two  miles 
from  L'Orient)  arresting  and  restraining  the  Adelaide,  &c. 
The  ship  sailed  from  L'Orient  January  27, !  1793,  and  by 
stress  of  weather  returned  to  Port  Louis  February  2,  1793, 
and  there  she  was  embargoed  by  the  judge  of  the  admiralty- 
court,  by  authority  of  a  letter  from  the  French  minister  of 
marine  at  Paris.  February  12,  1793,  there  was  notice  given 
of  the  abandonment  and  a  total  loss  claimed.  The  like  was 
repeated  August,  1 793. 

The  objection  was,  that  the  policy  did  not  extend  to  an 
embargo  in  the  loading  port  where  the  policy  was  made. 

But  judgment  was  for  the  plaintiff,  the  assured ;  for  the 
policy  was  "of  and  from?  and  the  plaintiff  lost  his  voyage 
by  embargo  at  the  place ;  and  it  was  no  answer,  he  was  en- 
titled to  an  indemnity  from  the  French  government. 
2T.R.559,       §  3.  In  this  action  the  court  decided,  that  an  embargo  laid 
Hadleytr.      {n  the  year  1796  by  the  king  in  council  till  farther  order9 
Clark#  only  suspended  a  contract  to  carry  goods  from  Liverpool  to 

Leghorn,  but  did  not  dissolve  it ;  and  that  the  defendants 
were  answerable  for  not  performing  their  contract  when  the 
embargo  was  taken  off  at  the  end  of  two  years.    The  crew's 
wages,  during  a  detention  by  an  embargo,  are  not  chargeable 
to  the  ship,  nor  are  theV  general  average,  but  fall  extensive- 
ly on  the  freight.    7  Johns.  R.  431.    Quaere  as  to  general 
average. 
7  Mub.  R.        §  4.  In  this  case  the  court  decided  that  evidence  of  a  pro- 
3*f  thf1*68  m*se  *°  deliver  tkbentures,  given  by  custom-house  officers  on 
place.  t^e  exportation  of  certain  goods,  will  not  support  an  action 

upon  a  promise  to  pay  money.  That  in  all  cases  of  assump- 
sit, whatever  shews  a  full  satisfaction  received  by  the  plain- 
tiff before  the  trial,  may  be  given  in  evidence  under  the  general 
issue. 

§  5.  That  the  laws  of  the  United  States  laying  an  embargo 
for  an  unlimited  time,  and  afterwards  repealed,  did  not  extin- 
guish a  promise  to  deliver  debentures,  but  operated  a  suspen- 
sion only  during  the  continuance  of  those  laws,  and  the  de- 
fendants were  not  bound  to  deliver  them  to  the  plaintiffs  till 
those  laws  were  repealed.  Hence  the  action  was  com- 
menced too  soon,  being  before  the  repeal,  though  the  pro- 
mise was  to  deliver  them  in  a  reasonable  time ;  but  those 
laws  only,  while  they  continued  in  force,  made  it  impossible 
for  the  defendants  to  deliver  these  certificates  of  debenture. 
2Bin  647.—  Judgment  for  the  defendants.  Seamen's  wages  and  provi- 
4  Daii.  274.   sions,  expended  during  an  embargo,  cannot  be  recovered  as 
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a  partial  loss  on  a  policy  on  freight,  nor  extra  freight :  3  Cain.    Ch.  40. 
155;  but  ma j  for  extra  expense.  5  Johns.  R.  262,  263.  Art.  14. 

§  6.  Action  on  a  contract  made  November  3,  1807,  to  pay  s^*v"-^»/ 
the  hire  of  a  vessel  $1.75  a  ton  a  month  during  certain  voy-  7  Maw.  R. 
ages*     December  22,  1807,  the  embargo  law  was  enacted;  436, Minot 
and  the  court  held,  that  the  hire  was  payable  while  the  ves-  adB?'_^vH?' 
sel  was  detained  by  the  embargo.     Underwriter  liable  as  J^i^.  Com?1 
between  American  citizens.    10  East  549 ;  5  Johns.  R.  310;  of  Pennaylv. 
3  Caines'  R.  15$. 

§  7.  It  was  in  this  case  determined  that  an  embargo  did  JJars.  ^^ 
not  excuse  a  non-compliance  with  a  warranty  in  a  policy  of  whftmore. 
insurance,  that  a  ship  should  sail  on  a  certain  day. 

§8.  January  25,  1808,  a  British  subject  insured  wheat  10  East  536, 
and  peas  in  the  ship  Swift  from  JVew  York  to  Liverpool,  con-  ^onw5<7  & 
tinued  to  be  embargoed  in  New  York  by  our  government,  even  _l%i>. & E. 
when  the  action  was  brought  in  England.  Held,  the  assured  259. 
was  not  entitled  to  abandon  on  an  embargo  laid  on  the  pro- 
perty in  the  ports  of  his  own  country,  as  his  assent  is  virtu- 
ally implied  to  every  act  of  his  own  government,  and  makes 
such  embargo  his  own  voluntary  act.  See  Touteng  v.  Hub- 
hard,  Ch.  33.  2.  But  when  the  insured  and  insurer  are  both 
subjects  of  the  same  state  the  case  will  stand  on  very  diffe- 
rent grounds  of  consideration.  See  s.  6,  above.  3.  The  plain- 
tiffs (agents)  were  British  merchants  of  Liverpool  and  con- 
signees of  the  wheat,  and  peas  by  the  American  owner  on 
his  own  risk  and  account ;  and  such  British  merchants,  in  conse- 
quence of  such  consignment,  made  advances  to  such  Ameri- 
can owner,  and  insured  the  goods  on  his  account,  charged  him 
with  the  premiums  ;  the  goods  were  afterwards  abandoned  in 
consequence  of  said  embargo.  Held,  as  the  American,  the 
foreigner  could  not  recover  against  the  underwriters ;  his  con- 
signees, the  plaintiffs,  could  not  recover  their  advances  on  a 
policy  made  for  his  benefit,  though  made  in  their  names,  as 
interest  might  appear.  4.  However  the  plaintiffs  might  have 
insured  their  separate  interests  by  a  policy  made  on  their 
own  account,  Here  the  policy  was  effected  solely  to  cover 
the  interest  of  the  consignor,  the  American,  (so  not  like  the 
case  Wolffe  v.  Horncastle  above,)  and  the  American  had  de- 
feated the  policy  by  being  a  party  to  the  embargo. 

§  9.  A  hostile  embargo  in  a  foreign  port,  and  abandonment  10  Johns.  R. 
accepted  by  the  underwriters,  is  not  a  total  loss  of  freight  ^"Jotc"1 
insured  where  the  embargo  is  taken  off,  so  that  the  ship  thyV  Abel! : 
completes  her  voyage  and  earns  her  freight;  but  see  3  Johns.  — Livings- 
R.  49.  Where  the  assured,  on  a  policy  on  freight,  recovered  *™ [Vm  **■* 
for  a  total  loss  by  reason  of  an  embargo  at  Buenos  Ayres,  Co,0"1,     * 
abandonment  pending  it,  not  accepted,  though  after  taken  off 
she  earnt  her  freight  by  her  arrival  at  Havre,  in  France,  in 

you  11.  19 
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Ch.  40*    her  voyage*    The  voyage  insured  had  commenced,  and  the 
dtrt.  15.    vessel  was  detained  at  Jxew  York  by  our  embargo  of  Decern-* 
v^*v*^^  her  22,  1 807.   Held,  the  assured  had  a  right  to  abandon  and 
recover  for  a  total  loss.    5  Johns.  R.  299,  M'Bride  v.  the 
Marine  Insurance  Company :  Was  no  doubt  between  citi- 
zens.   3  Cain.  16 ;  but  Abbott  on  Shipping  406,  407. 
'  Art.  15.  Fraud,  fyc.    §  1.  The  least  fraud  annuls  a  poli- 

cy ;  this  principle  is  clear  in  regard  to  all  contracts,  as  the 
law  will  never  support  any  in  favour  of  any  one  who  has 
obtained  it  by  any  kind  of  fraud  or  deceit ;  but  the  law  will 
not  presume  fraud,  and  therefore  a  policy  will  not  be  im- 
peached on  this  ground,  unless  the  fraud  be  fully  and  satis- 
factorily proved,  and  the  burden  of  proof  is  on  him  who 
charges  fraud,  and  wishes  to  take  advantage  of  it.  Fraud 
in  the  agent  is  the  same  as  in  the  principal,  and  must  depend, 
...  in  every  case,  on  its  own  circumstances.  The  facts  from 
which  the  law  infers  fraud,  like  all  other  facts,  must  be 
proved  by  positive,  direct,  or  circumstantial  evidence,  as  the 
case  may  be ;  but  a  fraud  is  secret  in  its  nature ;  direct  and 
positive  evidence  is  not  often  to  be  expected. 

§  2.  It  is.  equally  the  duty  of  both  parties  to  disclose  what 
they  know  relative  to  the  subject.  If,  therefore,  the  under- 
writer, when  he  signs  the  policy,  knows  the  ship  is  arrived 
safe,  k  is.  a  fraud  in  him  not  to  disclose  the  fact ;  and  he  shall 
return  the  premium. 

The  cases  of  fraud  will  generally  be  found  under  the  sev- 
eral heads,  as  concealment,  barratry,  misrepresentation. 
4  Burr.  1419,  §  3.  Therefore,  but  a  few  cases  only  will  be  noticed  here. 
m0"^6™  ^  one  warran1&  a  thing  to  be  true  he  knows  at  the  time  to 
— iw!i.  he  false,  as  that  a  ship  is  neutral  when  he  knows  her  to  be 
427.— Park  enemy's  property,  it  is  a  false  allegation,  and  avoids  the  con- 
40°*  tract  on  the  ground  of  fraud  and  deception,  and  the  under- 

writer may  avoid  the  policy,  or  sue  on  his  warranty.  But 
if  the  assured  did  not  at  the  time  know  the  fact  to  be  false 
he  warranted  to  be  true,  then  there  is  not  that  degree  of 
fraud  in  the  case  which  will  avoid  the  policy  for  fraud,  and 
the  other  party  has  his  remedy  only  on  the  warranty*  In 
the  first  case,  the  policy  is  no  ground  of  action  to  the  assured ; 
in  the  last  it  is,  though  he  may  be  liable  to  be  sued  on  his 
warranty. 

§  4.  It  is  no  fraud  to  state  facts  not  strictly  true,  if  the 
usages  of  the  trade  explain  them,  and  the  underwriter,  on 
the  whole,  has  a  just  view  of  the  case,  or  ought  to  have. 
Dougl.  238,  §  5.  Therefore,  when  a  Swedish  ship  was  insured  "from 
rM^*  ^  London  to  Nantz,  with  liberty  to  call  at  Ostend,  for  Ostend 
Mart.  343  her  papers  were  made  out ;  but  she  was  never  intended  to 
346.        '    go  to  that  place.    After  the  policy  was  made,  war  was  de- 
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-clared  against  France.  And  the  Court  held,  there  was  no  Ch.  40. 
fraud  in  clearing  out  for  Ostend,  for  it  was  the  common  usage  Art.  16. 
to  avoid  certain  duties.    Nor  was  there  any  fraud  in  not  s^xv^^ 

SVing  notice  to  the  underwriter,  of  the  war,  after  he  signed 
e  policy  and  before  the  ship  sailed ; ,  for  it  was  a  public 
fact,  of  which  he  was  bound  to  take  notice. 

§  6.  The  thing  concealed  must  be  a  fact,  and  something 
more  than  a  mere  expectation  or  speculation  ;  as  when  a  bro- 
ker, speaking  of  several  vessels,  said  they  were  expected  to 
leave  the  coasts  of  Africa  in  November  or  December,  the  poli- 
cy was  deemed  good,  though  the  ship  in  question  had  sailed 
the  May  before. 

§  7.  An  agreement  between  the  assured  and  the  first  un-  3  Burr.  1361, 
derwriter,  "  that  he  shall  not  be  bound  by  signing  the  policy,"  Wilson  *. 
renders  it  fraudulent  and  void.    A  fraudulent  policy  shall  Ducket- 
be  delivered  up  and  the  premium  returned,  deducting  costs. 
Altering  a  policy  avoids  it ;  as  a  policy  on  "  ship  and  outfit*? 
altered  by  consent  of  all  parties,  to  be  on  u  ship  and  goods?  9  East  351, 
bo  altered,  void  for  want  of  a  stamp ;   also  void,  as  on  u  ship  3OTi  French 
mid  outfits."  *.Patton. 

§  8.  None  are  insured  but  those  named  in  the  policy. 

This  was  a  policy  in  the  name  of  Israel  Munson  as  agent  4  Mass.  R. 
of  Samuel  Russell,  the  plaintiff.    The  property  intended  to  ^\Ru8^1 
be  insured  belonged  to  Evart,  not  named  in  the  policy,  and  [indM. I.** 
Russell  had  no  property  at  risk.    The  court  hela,  that  Rus-  Company. 
sell  could  not  recover  or  support  an  action  to  recover  to 
Evan's  use.  Plaintiff  non-suit ;  for  the  underwriters  will  know 
the  persons  for  whom  they  will  answer. 

§  9.  Dumas  6r  Fossat  owned  the  brig  Rose  and  her  cargo,  4  Mast.  ft. 
worth  $42,799  when  shipped,  at  Philadelphia  $56,119,  had  647,652, 
it  arrived  there  and  free  of  duties.  Dumas,  the  plaintiff  by  jJJ^  v' 
his  agent,  caused  himself  to  be  insured  $5,000  on  the  freight 
of  the  brie  Rode,  valued  at  that  sum  from  Jeremie  to  Phila- 
delphia. The  declaration  was  for  a  total  loss  by  capture 
ana  condemnation.  Second  count  for  money  had  and  re- 
ceived ;  Jones  underwrote  J  1,000  after  other  subscriptions  to 
the  amount  of  $2,500.  The  plaintiff  made  oath  before  a  no- 
tary, (and  his  deposition  was  produced  by  the  defendants* 
and  admitted  by  the  court  iti  evidence,)  that  the  insurance 
was  on  the  joint  account  of  himself  and  Fossat,  his  partner ; 
but  Fossat  was  not  named  to  the  underwriters,  nor  in  the 
policy.  The  court  held,  that  the  plaintiff  could  not  recover 
beyond  his  half  $2,500,  and  that  being  due  from  the  under- 
writers prior  to  the  defendant,  nothing  could  be  recovered 
of  him  but  his  return  premium.  That  the  plaintiff  could  not 
apply  the  whole  $5,000  to  his  moiety  of  tne  freight,  though 
his  moiety  exceeded  that  sum,  and  that  he  could  not  apply 
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Ch.  40*     the  insurance  to  Fossat's  interest,  he  not  being  named  in  the 
Art.  1 5.    policy*    Also,  a  question  was  made  if  expected  profits  on  car- 
s^tv^^  go  could  be  insured  by  the  name  of  freights*    The  underwri- 
ter ought  to  know  for  whom  and  with  whom  he  contracts* 
The  whole  was  plainly  valued  at  $5,000.    As  Dumas  & 
Fossat  owned  the  cargo,  there  was  properly  no  freight^  but 
only  profits  on  the  cargo  homeward  they  called  freight.  By 
the  policy,  the  underwriters  were  to  be  liable  in  order  as 
they  signed* 
6  Mass.  R.         §  10.  The  court  held  in  this  case  that  after  NL  Lord, 
81,  Pearson    alone  named  in  the  policy,  and  owner  of  a  part  of  the  ves- 
*'    0T  '        sel,  had  received  a  loss  for  himself  and  Tobias  Lord,  jun. 
also  part  owner  ;  he  was  liable  to  repay  the  money  to  the 
plaintiff  the  underwriter,  so  far  as  it  had  been  received  on 
account  of  the  said  Tobias  not  named  in  the  policy,  on  the 
ground  the  insurance  was  void  as  to  him,  and  was  valid  on 
the  part  owned  by  the  defendant.    This  is  a  much  stronger 
case  than  either  of  the  others:    for  though  Tobias  Lord 
might  not  have  recovered  a  loss  on  the  policy,  because  not 
named  in  it,  nor  the  said  Nl.  Lord  for  him,  yet  here  the 
money  had  been  paid,  and  the  rule  melior  est  conditio  popiden- 
tei  applied  in  his  favour ;  therefore,  to  recover  the  money 
back  was  a  very  different  case ;  but  the  court  thought  the 
loss  on  Tobias'  part  had  been  paid  by  mistake,  the  under- 
Otherwise      writers  not  knowing  but  that  Nl.  Lord  was  sole  owner  of 
had  the  po-    the  vessel.     In  this  case  a  return  premium  was  deducted  out 
iky  retained  0f  the  $200  Pearson  subscribed.    Nl.  Lord  was  insured  to 
"  orwhom-    l^e  amount  °f  h*s  own  property  and  more  by  subscriptions 
soever  else  it  prior  to  the  plaintifPs,  and  the  underwriters  were  to   be 
may  con-       liable  in  the  order  in  which  they  signed.     And  see  1   D. 

CaTnes'R.      &  E#  313  '    *    B°S*  &  P*   345>  Bel1   &  al#  *#  Gilson  5    but 

203.        *     see  2  Johns*  R.  157. 

12  Mass.  R.       §  1 L  Assumpsit  on  a  policy  on  the  brig  Eliza  and  cargo- 

80—86,  Da-  Policy  stated,  "  Mr.  Samuel  Davis,  or  as  agent,  doth  make 

Tn  v-  B<>ard-  insurance,  and  cause  to  be  insured,  lost  or  not  lost,  the  sum 

man#  of  $3,000  on  the  hull  and  appurtenances  of  the  brig  Eliza, 

and  {1,000  on  her  cargo,  from  Bath  to  Cork  :"  at  the  foot, 

u  should  this  vessel  and  cargo  be  insured  in  England,  in 

time  to  attach,  this  policy  is  to  be  annulled,  on  the  assured's 

producing  a  copy  of  the  policy,  or  the  original,  and  paying 

one  half  per  cent."    Insurance  was  made  in  England  by  the 

plaintiff's  agent  on  the  vessel  only.    Held,  the  underwriter 

here  was  holden  as  to  the  cargo.     Agreed  the  insurance 

was  for  the  benefit  of  the  plaintiff  and  another  joint  owner* 

Plaintiff  recovered  the  whole  amount  of  the  loss  in  his  own 

name  for  himself  and  other  owner. 
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Am.  16.  Insurance  on  freight*    §  1.  The  freight  of  a  ship    Ch.  40. 
may  be  insured  as  a  distinct  article  by  the  English  law,    Art.  16. 
but  not  by  that  of  France.    The  underwriter  on  ship  or  goods  v^w; 
has  nothing  to  do  with  the  freight;  and  one  must  be  owner  SStra.  12519 
in  the  ship  to  insure    the   freight.     How  the  insurer  of  ^2£*' 
freight  may  not  be  liable  on  account  of  the  master's  negli-  2  Art.  ante. 
gence ;  a.  9.  s.  30. 

§  2.  The  insurance  was  on  the  ship  and  freight,  at  and  Tonge  v. 
from  Jamaica  to  Bristol ;  a  cargo  was  ready  to  be  put  on  Watt*« 
board,  but  the  ship  being  careening,  in  order  for  the  voy-  Commence! 
age,  a  sudden  tempest  arose  and  she  was  lost.    The  plaintiff  ***n  the 
claimed  £600,  the  ship  would  have  earned  freight  in  the  f^fon** 
voyage  if  the  accident  had  not  happened;  but  as  the  goods  board,  * 
were  not  actually  on  board,  so  as  to  make  the  plaintiff's  Caines'  Ca. 
right  to  freight  commence,  Lee,  Chief  Justice,  held  he  could  17^ 
not  be  allowed  any  freight.     Is  a  distinct  subject  of  insu- 
rance in  New  York.     3  Johns.  R.  49. 

§  3.  Assumpsit  on  a  policy  on  half  of  the  freight  of  the  6  T.  R.  475 

ship  Nancy,  valued  at  £ ,  "  at  and  from  London  to  iJJhompwm 

Teneriffe,  at  and  from  thence  to  any  of  the    West  India  v,  Taylor 

Islands,  (Jamaica  excepted)  and  at  and  from  thence  to  the  3  Cain.  19. 
Bay  of  Honduras."  The  plaintiff,  before  the  policy  was 
effected,  chartered  her  to  Hand  S.  Cox-  on  the  voyage,  and 
the  plaintiff  covenanted  that  the  ship  "  should,  on  or  before 
the  9th  day  of  February  then  next,  depart  from  the  Thames, 
and  directly  proceed,  with  or  without  convoy,  to  port  Ora- 
Una  in  Teneriffe,  or  as  near  thereto  as  she  could  safely  get ; 
and,  after  the  ship  should  be  ready  to  receive  goods,  lie 
twenty  days  and  load,  and  receive  on  board  ner  from 
Messrs.  Cox  500  pipes  of  wine,  and  then  sail  and  proceed 
to  Barbadoes,  &c."  Cox  covenanted  to  pay  the  plaintiff 
for  the  freight,  and  hire  the  ship  for  the  said  voyage,  at  the 
rate  of  35*.  a  pipe,  to  be  paid  in  twenty  days  after  delivery 
of  the  wine,  &c.  The  court  held  a  policy  on  this  freight 
attached  from  the  ship's  sailing  from  London,  between  which 
and  Teneriffe  she  was  captured  going  out ;  and  judgment 
for  the  assured ;  for  by  this  charter-party  there  was  an  incep- 
tion of  the  right  of  freight  from  the  sailing  from  London,  and 
is  from  that  time  an  insurable  interest  in  it  in  the  plaintiff: 
and  Lord  Kenyon  said,  in  the  case  of  Montgomery  v.  Egging-  3  T.  R.  362* 
ton,  there  was  an  inception  of  the  contract,  because  part  of  the 
goods  had  been  put  on  board,  and  there  the  assured  re- 
covered on  insurance  on  freight. 

•    §  4.  When  the  ship  actually  begins  to  earn  her  freight  the  1  Man.  76. 
owners  right  to  freight  commences,  and  he  has  an  insurable 
interest  in  it.    This  principle  seems  to  be  uniformly  settled, 
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but  the  question  of  fact  often  arises,  when  does  his  right  to 
freight  commence  ? 

§  5.  If  A  own  vessel  and  cargo,  he  may  get  a  policy  made 
on  profits,  valued  at  £2,000.  This  was  a  policy  on  the  ship 
Jonah  at  and  from  Barbadoes  to  the  coast  of  Africa,  &c ; 
"  and  the  policy  was  declared  to  be  on  profits  valued  at 
£2,000."  And  the  declaration  stated  that  Wells  (for  whom 
the  plaintiff  acted)  a  was  interested  in  the  profits  to  arise 
and  be  made  from  the  sale  and  disposal  of  the  said  cargo  of 
goods  and  merchandise  to  the  amount  insured,"  and  stated 
a  total  loss  by  capture.  Wells  owned  the  ship  as  well  as 
cargo.  Judgment  for  the  plaintiff  after  two  arguments :  the 
main  objections  were,  that  the  profits  on  a  cargo,  in  a  trading 
voyage,  were  not  an  insurable  interest ;  that  there  could  be 
no  average,  no  abandonment,  &c. 

§  6.  So  in  the  case  of  Dumas  v.  Jones  above,  the  profits  on 
a  cargo  from  St.  Domingo  to  Philadelphia  were  insured,  by 
the  name  of  freight,  and  the  olaintiff's  loss  $2,500  was  paid, 
the  assured  owning  vessel  ana  cargo. 

§  7.  In  this  case  the  insurance  was  on  freight ;  the  vessel 
was  captured,  carried  into  England,  and  detained  two  months, 
and  then  was  liberated,  and  proceeded  on  her  voyage,  and 
earnt  her  freight.  The  court  held  the  underwriter  is  not 
liable  for  this  detention;  for  he* only  insured  the  freight 
should  be  earned,  but  not  in  a  particular  time ;  the  plaintiff 
had  received  his  general  average,  and  there  was  no  partial 
loss. 

§  8.  Assumpsit  for  freight ;  the  plaintiffs  owned  the  ship 
at  Jamaica,  bound  to  London;  the  defendants  were  con- 
signees of  nine  hogsheads  of  sugar  shipped  on  board  her  in 
Salt  river,  in  Jamaica,  September  18,  1795;  December  2, 
having  completed  her  loading,  cleared  out  for  the  voyage ; 
31,  while  waiting  for  convoy,  she  was  cut  out  of  the  river  by 
two  French  privateers,  ana  carried  out  to  sea,  but  was  re* 
captured  on  the  same  day  and  carried  into  Port  Royal ;  was 
libelled  and  sold  for  the  benefit  of  the  freighters.  Judgment 
against  the  plaintiffs,  the  assured,  as  not  being  entitled  to 
freight,  though  by  the  usage  of  trade  the  ship  was  loaded 
at  their  expense,  and  in  this  case  actually  loaded ;  because 
there  had  Tbeen  no  inception  of  the  voyage  which  is  on 
breaking  ground ;  "  the  ship  begins  to  earn  when  she  begins 
to  move."  This  case  was  between  owner  and  freighter,  out 
the  court  said  the  law  of  insurance  did  not  apply  to  this 
case,  for  in  that  case  the  mere  expectation  of  interest  is  suffi- 
cient to  entitle  the  assured  to  recover  against  the  under- 
writer. 
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§  9.  Error  to  the  circuk  court,  Maryland.     Underwriter*    Ch»  40. 
od  cargo  are  not  liable  as- to  freight  pro  rata  itineris  to  the    Art.  16, 
owner  of  the  vessel,  also  owner  of  the  cargo  insured.    The   s^»v^^ 
vessel  and  cargo  were  both  captured ;  cargo  abandoned  as  7  Craneh 
totally  lost,  and  insurers  accepted  it  and  paid  the  loss :  car-  J^'J^J? e  ** 
go  condemned  below  and  restored  on  appeal  and  proceeds  more  j^" 
of  it  paid  to  than*    Held,  freight  pro  rata,  #c,  was  not  due,  Company. 
unless  the  owners  of  the  cargo  voluntarily  agree  to  receive  it, 
at  a  place  short  of  its  destined  port.    In  this  case>the  owners 
of  the  cargo  were  compelled  to  receive  k,  or  the  proceeds  of 
it,  after  it  had  been  sold  by  order  of  court  at  Halifax,  was 
insured  from  Bordeaux  to  New  York. 

§10.  Action  on  a  policy  of  insurance,  underwritten  by  the  8  Craneh 
defendant,  on  a  voyage  from  New  York  to  Nantz.     Held,  3?*  Marcar- 
1st.  If  the  general  owner  of  a  ship  retain  the  possession,  ^^^^^ 
command  and  navigation  of  her,  and  contracts  to  carry  a  Com. 
cargo  on  freight  for  the  voyage,  the  charter-party  is  a  mere 
affreightment  and  covenant,  and  the  freighter  is  not  to  be 
viewed  as  owner ;  the  general  owner  is  owner  for  the  voy*  See  a.  20, 

je ;  hence,  if  the  master,  he  cannot  be  guilty  of  barratry.  **• 
If  the  plaintiff  claim  a  technical  total  loss  on  the  mere 
ground  of  deterioration  of  the  cargo,  at  an  intermeditae. 
port,  to  a  moiety  of  its  value,  all  deterioration  on  memoran- 
dum articles  must  be  excluded  from  the  estimate*  Hence 
in  a  mixed  cargo  there  can  be  no  abandonment  for  mere 
deterioration  in  value  during  the  voyage,  unless  the  damages 
on  the  other  articles  exceed  half  the  value  of  the  whole  car- 
go so  mixed :  as  by  the  policy  there  is  no  average  or  par- 
tial loss  on  the  memorandum  articles. 

§11.  Insurers  liable  for  a  total  loss  on  freight  though  earnt,  15  Maw.  It. 
4*c ;  as  where  insurance  was  on  ship  and  freight,  $2,000  on  3*1*  £°°J" 
ship,  and  $3,000  on  freight,  a  at  and  from  Amsterdam  to  J,.^iOUCeV- 
PkUadelphia^  freight  valued  at  $3,000,  ship  at  $7,000 ;  on  ter  Mar.  In* 
the  voyage  suffered  much  by  bad  weather,  and  was  obliged  Company. 
to  put  into  Plymouth  in  England  ;  there  surveyed,  cargo  un- 
laden ;  her  repairs  exceeded  half  her  value ;  abandonment  of 
ship  and  freight,  while  in  Plymouth,  offered.    Insurers  ac- 
cepted that  of  the  ship  and  total  loss  on  her  paid ;  that  of 
the  freight  was  refused.    The  ship  being  repaired,  pursued 
her  voyage  and  delivered  her  cargo  in  good  order  at  Phila^ 
delphia ;  and  she  earnt  such  freight  as  she  would  if  no  dis- 
aster had  happened.    Held  the  underwriters  were  liable  for 
a  total  loss  on  the  freight,  according  to  the  valuation  in  the 
policy^  and  though  greatly  overvalued,  net  freight  earned 
being  but  $1,028  ;  for  there  was  a  total  loss  of  the  ship,  and 
the  underwriters  engaged  to  pay  for  the  freight  if  the  ship 
should  be  prevented  from  earning  it,  by  any  of  the  perils  in- 
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Ch.  40.    sured  against,  and  the  valuation  of  the  freight  was  honestly 
Art.  16.    made,  when  uncertain  what  it  would  be. 
K^^s-^s       §  12.  No  total  loss  if  freight  be  earnt  of  and  paid  by  other 

2  Maule  &  persons.  As  where  a  policy  was  on  freight,  valued  at  £1,200, 
Erath  j^L  fr°m  ^8^  or  an/  other  P°rts  in  the  Baltic,  to  any  ports  in 
v.  Smith.       the  United  Kingdom,  chartered  to  sail  with  a  cargo  from 

London,  with  a  cargo  to  some  port  in  the  Baltic,  not  beyond 
Riga,  thenoe  to  Riga,  there  to  receive  her  return  cargo,  &c* 
She  so  sailed,  and  arrived  at  Riga,  and  there  detained  five 
weeks,  and  prevented  to  load  by  the  government,  and  the 
freighter  never  loaded  her ;  a  few  days  after  the  detention 
ceased,  the  frost  set  in,  and  detained  her  till  spring,  when 
she  got  a  freight  from  other  persons,  and  returned  with  it  to 
London,  but  the  expense  of  her  detention  exceeded  such 
freight.  Held,  1.  the  policy  had  attached  at  the  time  of 
the  detention.  2.  Freight  being  afterwards  earned,  the 
underwriter  was  not  liable ;  reason  seems  to  have  been,  it 
was  an  insurance  on  freight  generally,  not  on  any  specific 
freight,  and  delay  is  not  a  loss.  See  C.  40,  a.  14,  s.  9 ;  and 
C.  40,  a.  7,  s.  45. 

3  Cainei'  R.      §  13.  Policy  valued  on  freight  out  and  home,  and  double 

Haliet— but  P1^™11111  P3^^  The  w^°le  weight  is  covered  both  ways, 
6  Eait  316,  and  the  assured,  on  a  capture  on  the  return  voyage,  recovers 
333,  Hod*-  the  full  amount  of  his  policy,  deducting  the  pro  rata  freight 
"°n  Zlpi*  carrfed  on  such  return  voyage,  previous  to  the  abandonment, 
tiffmust*"1"  but  no  deduction  for  the  freight  carried  on  the  outward 
prove  the  voyage ;  and  the  assured,  in  such  case,  without  affecting  his 
tfjodiamv-  right,  and  after  abandonment,  may  make  an  arrangement 
fiti^JJere*0"  with  the  underwriter  on  the  vessel,  by  which,  for  a  certain 
made.  consideration,  he  secures  to  himself  the  chance  of  her  re- 

demption.   3.  If  a  captured  vessel  be  abandoned,  the  insurer 
on  freight  loses  the  chance  of  a  final  recovery  of  this  sub- 
ject ;  for,  as  between  the  underwriters  on  the  ship,  and  those 
on  the  freight,  the  claim  of  the  former  to  the  freight  earned, 
after  the  abandonment,  is  the  best.     4.  On  a  valued  policy 
on  freight,  and  there  is  an  inchoate  right  to  some,  and  the 
transaction  is  fair,  the  actual  value  cannot  be  inquired  into. 
2  t* "i j  ?*'   5*  Insurance  to  a  certain  amount,  on  goods,  in  a  certain  ship : 
R.  335  °339   s^e  sa^s>  having  on  board  three  times  said  amount,  but  leaves 
a.  21,  25,  3  two-thirds  at  an  intermediate  port,  and  carries  the  specified 
Caines'  R.     amount  to  the  destined  port,  being  the  amount  insured  5  the 
assured  recovers  this  sum  insured. 

§  14.  On  a  policy  on  freight  on  a  total  loss,  the  assured 

recovers  the  gross  amount  insured :  no  deduction  for  wages 

or  provisions. 

10  Johns.  R.      §  15.  Insurance  on  freight,  valued  at  the  sum  insured,  car* 

127, 128.      ffai  or  mt  carried,  only  a  part  of  the  cargo  was  on  board 
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when  the  vessel  was  driven  on  shore  and  lost.    Held,  a    Ch.  40. 
total  loss.  Art.  17. 

§  16.  Policy  on  freight  valued  at  $2,000.     The  whole  of  v^-v-w, 
the  cargo  was  ready  to  be  shipped,  and  a  part  actually  put  10  Johns.  R. 
on  board,  when  the  ship  was  lost  in  a  storm.     Held,  the  as-  ^^  203, 
sured  was  entitled  to  recover  for  a  total  loss,  according  to  the 
valuation. 

§  1 7.  The  insurer  on  cargo  has  nothing  to  do  with  freight,  9  Johns.  R. 
and  if  he  accept  the  net  proceeds  of  a  cargo  after  it  is  aban-  iw,  191, 
doned,  this  affords  no  claim  on  him  for  freight,  and  no  pro  JJjJJJJ^  *£o 
fata  freight  is  due,  unless  there  be  a  voluntary  and  uncondi-  v.  United  In- 
tional  acceptance,  by  the  owner  at  the  intermediate  port ;  aurance  Co. 
an  acceptance  that  forms  the  basis  of  a  new  contract  to  pay  *****  caset 
a  ratable  freight.     This  was  assumpsit  by  insurers  on  freight, 
against  insurers  of  cargo,  where  both  had  been  abandoned, 
brought  on  the  ground,  the  insurers  of  the  cargo,  by  so  ac- 
cepting the  net  proceeds  of  it,  had  become  liable  to  pay  pro 
rata  freight:  but  judgment  for  the  defendants ;  for  no  freight 
was  earned,  for  the  goods  were  not  delivered  at  their  port 
of  destination,  and  there  was  no  acceptance  at  any  interme- 
diate place  on  which  to  raise  an  assumpsit  to  pay  freight. 

Art.  1 7.  Neutral  property. 

§  1.  If  goods  be  insured  from  London  to  Amsterdam,  &c.  3  T.  R.  474, 
in  a  neutral  ship,  if  the  ship  be  neutral  when  she  sails,  this  is  J?90*  in- 
sufficient to  charge  the  underwriter,  though,  by  a  war's  break-  ^^."11 
ing  out  she  become  an  enemy?*  ship  in  the  course  of  the  voy-  8.  29,  see  a. 

;e :  and  if  a  ship  or  cargo  insured,  be  taken  and  condemn-  7.  s.  42. 
as  prize,  it  is  not  necessary  for  the  assured  to  make  any 
claim  or  appeal  before  they  call  on  the  underwriters. 
•  §  2.  It  is  sufficient  if  the  ship  or  cargo  insured  be  neutral  Dougl.  733, 
when  the  risk  begins,  on  a  warranty  that  the  same  is  neutral  ^en  v-  Pa> 
property.    Ship  sailed  December  1 1, 1780,  war  commenced  Y^k40l. 
with  the  Dutch,  December  20,  and  captured  December  25,  403. 
1780.    Judgment  for  the  assured;  and  Buller,  J.  said,  that 
if  neutral  at  the  time  of  sailing,  and  a  war  break  out  the  next 
day,  the  underwriter  is  liable.     Papers  and  documents  ne- 
cessary to  be  on  board  a  neutral  vessel ;  as,  1st.  pass-port; 
2d.  sea  letter;  3d.  proof  how  owned;  4th.  muster-roll;  5th. 
charter-party;  6th.  bills  of  lading ;   7th.  invoices;  8th.  log- 
book ;  9th.  bill  of  health ;  though  the  want  of  some  of  these 
papers  maybe  presumptive  evidence  against  the  vessel's  neu- 
trality, yet  the  want  of  none  of  them  amounts  to  conclusive 
evidence  against  it.     8  D.  &  E.  434,  437,  562 ;   Park  363  ; 
Chitty's  Law  of  Nations,  196  to  199. 

§  3.  As  to  searching  neutrals.    This  was  insurance  on  the  Park  89, 90, 
Thetis,  a  neutral  ship ;  the  plaintiffs  were  Tuscan  subjects,  Saloucci  v~ 
and  resident  at  Leghorn,  sole  owners  of  the  ship.    She  sailed  'J0*08011, 
vol.  a.  20 
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Ch.  40.  from  Leghorn,  and  was  captured  by  a  Spanish  ship  off  the 
Art.  1 7.  coast  of  Barbary,  with  neutral  goods  on  board,  consigned  to 
v^*v-^/  London.  She  was  finally  condemned  in  Spain  as  prize:  1st. 
because  she  "  refused  to  be  searched,  and  resisted  with  force, 
having  fired  at  the  Spanish  ship ;"  2d.  because  "  she  had  no 
charter-party  on  board."  The  captain  of  the  Thetis  an- 
swered, 1st.  that  he  resisted  and  fired,  because  the  Spaniard 
hailed  him  under  false  colours ;  2d.  because  he  had  taken 
the  goods  on  board  by  the  piece,  and  had  not  freighted  the 
ship  to  any  individual ;  in  which  case  a  manifest  was  suffi- 
cient, without  a  charter-party.  The  Spanish  sentence  admit- 
ted the  ship  was  neutral,  stating  her  to  be  w  a  Tuscan  ship." 
The  ground  of  the  charter-party  was  not  insisted  on :  and 
on  the  ground  of  search — 

Willis,  Ashhurst,  and  Buller,  Js.,  held,  "  that  a  neutral  ship 
is  not  obliged  to  stop  to  be  searched :"  u  that  the  searcher 
stops  a  neutral  ship  at  his  peril :"  "  that  the  master  had  not 
been  guilty  of  barratry :"  "  that  this  was  to  be  considered  as 
a  case  of  improper  detention :"  and  consequently  the  under- 
writer is  liable,  who  is  not  when  the  assured  navigates  his  ship 
44  against  the  laws  of  those  countries  in  the  ports  of  which  he 
may  chance  to*  be  detained,  or  to  cases  where  there  may  be 
a  seizure  for  non-payment  of  customs ;"  "  because  then  there 
is  a  gross  fraud  on  the  part  of  the  owners  of  the  property  in- 
sured." 

Hubner,  who  wrote  in  1759,  maintains  that  opinion;  but 
Bynhershoeck,  and  also  Marshall,  who  published  his  book  in 
Marsh.  306  1802,  maintain  that  "  cruisers,  legally  commissioned,  have  a 
8  T.  R.  230,  right  to  visit  and  search  neutral  ships  at  sea*  Very  different 
Garreis  r.  have  been  the  opinions  at  different  times,  about  this  right : 
— TRob°R  some  ^ave  conce<kd  that  ^is  right  exists,  if  the  neutral  have 
340,  l  Ed-  enemy's  goods  on  board,  who  inquire  what  right  has  another 
ward's  R.  to  do  this  if  he  has  not  ?  See  subject  considered,  Chitty's  law 
208.  of  nations,  190  to  196;  right  asserted,  as  to  private  vessels, 

not  as  to  national  ships. 
Bernardi  r.'  §  4*  Evidence  of  neutral  property,  "  warranted  neutral  ship 
Motteaux —  and  neutral  property ."  The  voyage  was  from  Venice  to 
2J?e2ufkA  London  ;  the  ship  was  captured  and  condemned  in  the  French 
Mars.  2»4  admiralty  court,  in  1 779.  The  court  decided  that  the  decree 
297, 330, '  of  condemnation  was  not  conclusive  that  the  property  was 
same  prin-  not  neutral ;  because  the  French  sentence  did  not  say  it  was 
C1?le>  j^?J"  enemy* s  property ;  and  because  it  did  not  appear  by  the  re- 
son— 7T.R.  c°rd  of  the  case  in  the  French  admiralty  court,  w  nether  it 
523,  Calvert  was  condemned  because  enemy's  property,  or  because  certain 
*•  ^Ti^m"    P°Pers  tDere  thrown  overboard. 

m  2  DsJL      Judgment  for  the  assured :  but  the  English  court  further 
*7o!  held,  that  had  the  French  sentence  w  condemned  as  enemy's 


INSURANCE.  155 

property?  it  had  been  conclusive,  and  the  assured  could  not    Ch.  40. 
nave  l>een  admitted  to  prove  the  property  neutral,  and  the    Art.  17. 
reason  is  clear ;  when  a  former  judgment  is  pleaded  in  bar,   v^^v-^^ 
it  is  to  preclude  the  plaintiff  from  inquiring  into  his  right,  by  T.  Raym. 
saying  that  such  a  judgment,  or  sentence,  has  settled  it,  and  ^'2  show 
put  an  end  to  the  inquiry:  the  sentence  ought  clearly  and  232J3B0S.& 
expressly  to  do  this,  on  tne  face  of  it,  to  be  allowed  to  have  P.  449,  399, 
this  effect ;  for  the  plaintiff  can  never  be  rightfully  barred  f  2™*  *£$* 

l.  \.'  *V  "L*  *  ir  ,1-  1  Bum.  435, 

by  a  supposition,  or  by  an  ambiguous  sentence.  If  there  3  Cain.  Err! 
can  be  a  question  whether  the  sentence  has  settled  the  point,  292,  284. 
it  ought  to  be  open  to  be  examined :  and  if  this  sentence  2*7>  ^  DaU* 
only  rtcilt  a  fact,  it  is  not  conclusive.  It  must  expressly  de-  j^  ^  j 
cide  the  point  as  where  the  decree  recited  the  want  of  a  Johns.C.  18, 
muster  roll,  but  condemned  because  enemy's  property.  345,  349. 

§  5.  In  this  case  the  decree  did  not  say  enemy's  property :  ^oo"?^4  r* 
the  goods,  warranted  American,  were  insured  from  London  19^  1  cam! 
to  Virginia,  and  condemned  in  a  French  court  of  commerce  N.  p.  418, 
in  Guadaloupe,  as  good  prize,  after  reciting  that  the  true  des-  *****  V^Si 
tination  of  the  ship  was  to  the  British  West  Indies,  having  7  T#  *Re'  533* 
been  hired  and  loaded  at  London,  and  having  on  board  eigh-  Calvert  v. 
tj  barrels  of  gun  powder.     The  English  court  held  that  this  5?vil~~ cited 
sentence  was  not  conclusive  evidence  against  the  warranty;  29^2  johL 
and  this  court  allow  evidence  to  prove  the  property  was  Ame-  r.  157,  9  * 
ricaru    15  Mass.  R.  429 ;  how  belligerent  property  under  new-  East  283,  1 
tral  papers  must  be  claimed.  En*  142***' 

§  6.  But  Marshall  states  that  a  sentence  in  a  foreign  court  q  Cranch  29. 
of  admiralty,  is  so  final  that  if  it  decide  the  property  to  be  —7  T.  R. 
enemy's  property,  it  is  conclusive,  though  manifestly  unjust,  63KG.fyer 
and  cites  the  next  case ;  but  not  if  the  proof  is  to  be  in  the  v*   *UI  **' 
United  States. 

§  7.  This  was  an  insurance  on  the  freight  of  the  ship  Rain-  2  Cranch  98. 
bow,  a  at  and  from  Charlestown  to  London,  warranted  Ame- 
rican property."  This  ship  was  captured  and  condemned  in 
France  in  the  year  1797,  as  enemy's  property,  for  not  having 
on  board  a  rSle  8? equipage,  or  list  of  the  crew,  according  to  , 
the  treaty  between  France  and  the  United  States  of  Februa- 
ry, 1778 ;  which  required,  that  u  when  neither  party  was  at 
war,  thi  ships  of  the  other,  should  have  on  board  a  list  of 
the  crew,  containing  their  names,  places  of  birth,  and  abode," 
which,  it  was  agreed,  had  been  in  use  after  captures  had 
been  made  for  tne  want  of  it.  Judgment  was  for  the  under- 
writer; for  the  French  decree  had  declared  the  property 
en*my**  9  y^t,  Lord  Kenyon  said,  in  this  case,  the  French 
court  had  proceeded  on  worse  than  Algerine  principles ;  but 
that  the  legality  of  their  decision  cannot  be  questioned  ;  he 
added,  it  is  my  duty  "  Jus  dicere,  non  Jus  dare."     The  other 
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Ch.  40.  judges  concurred.     The  principle  was,  she  was  not  docu- 

Art.  17.  mented  as  an  American  vessel  ought  to  be. 

v^-v-w  §  8.  The  neutral  ship  must  have  the  proper  papers  ;  she 

l  Marshall  must  be  neutral  to  the  purpose  of  being  protected  ;  therefore 

14M332  R  s^e  must  ^ave  a  PassPort  t0  proceed  on  the  voyage, a  sea-Ut- 

106.      "  *er>  specifying  the  cargo,  where  from  and  where  to ;  proof  of 

Insurance  on  neutral  property,  as  the  place  where  built,  or  a  bill  of  sale,  if 

the  cargo  of  foreign  built,  &c. ;  a  muster  rolL  or  r6le  d?  equipage,  or  list  of 

the  Swedish     .,       °  '       .    •  .u   .  ^  t*        Li      ^        r 

brig  Sophia  tn£  crewi   containing   their  names,  ages,  quality,  places  of 

is  a  warranty  abode  and  of  birth;  charter-party  if  chartered;  bill  of  lad* 

she  was  ing ;  invoices,  containing  the  particulars  and  prices  of  the 

Uasrthat*  S**^8'  &c#?  w*d*  freight,  duties,  and  charges  on  them :  the 

she  was  Jog-book,  or  ship's  journal ;  a  bill  of  health;  but  the  want  of 

documented  these  papers,  says  Marshall,  is  only  presumptive  evidence 

ch*40ha  28*  aSainst  the  shiP,s  neutrality. 

s.  5  ;  also  '       So  a  ship  warranted  neutral  must  be  navigated  according 
4  Mass.  r!     to  the  treaties  by  which  she  is  bound,  as  well  as  the  law  of 
152, 154.       nations ;  therefore,  an  American  ship  warranted  neutral  must 
be  owned  by  Americans,  and  have  all  requisites  to  entitle  her 
to  the  privileges  of  ships  that  belong  to  the  United  States, 
and  for  every  part  of  her  voyage  insured,  and  if  the  want  of 
one  only,  subject  her  to  search  and  detention,  it  will  discharge 
the  underwriter. 
7  T.  R.  705,      §  9.  As  where  the  ship  Atlantic  was  insured  on  a  voyage, 
Rich  v.  Par-  and  with  her  cargo  warranted  American  property,  and  was 
l  Marshall     caPtured  by  the  French,  both  were  in  fact  American;  but 
319,322.       she  had  not  on  board  a  passport,  made  out  according  to  the 
Sameprinci-  treaty  of  1778,  between  France  and  the  United  States,  when 
Ple# . .  she  sailed  from  London  and  entered  on  her  voyage,  and  when 

Lewis.—  "    France  was  at  war  with  England,  but  when  she  sailed  from 
Park  358,      Guernsey,  (where  she  arrived  from  London)  and  until  her  cap- 
4(*!,14I2;      ture,  she  had  such  a  passport  on  board.    Judgment  for  the 
323  325?"    underwriter,  for  the  warranty  that  the  ship  and  goods  were 
American  property  had  not  been  complied  with.     Lord  Ken- 
yon  said,  it  is  clear  "  that  if  a  ship  insured  be  not  seaworthy^ 
or  in  a  proper  condition  for  sailing  during  any  part  of  the 
voyage}  nothing  that  happens  afterwards  can  better  her  ori- 
4Cranchi85  S^18^  situation."    Though  the  French  had  no  right  to  con- 

434 i  Bin.  aemn  her,  yet  by  the  treaty,  they  had  a  right  to  carry  her 

299, 316.—    into  port  for  want  of  this  passport,  and  if  she  had  had  it, 

i«J^ 2*c^a*  s^e  wou^  not  ^ave  keen  exposed  to  this  risk,  which  the  un- 
Er.  220, 217.  derwriter  did  not  contemplate  or  insure  against.  It  is  true, 
— 4  Cran.  added  Lord  Kenyon,  the  loss  did  not  happen  for  want  of  this 
293.-—l  Day  passport,  "  but  still  the  underwriter  was  put  to  greater  risk 
1  Johns.  R.  t'ian  ^e  would  have  been  put  to,  if  the  ship  had  had  this 
go.—   *        document  on  board ;"  and  though  the  jury  found  she  was 
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American  property,  yet  the  court  thought  it  did  not  amount    Ch.  40. 
to  a  finding  that  the  warranty  had  been  complied  with.  Art.  17. 

This  case  certainly  goes  far  towards  establishing  a  very  v^^v^^ 
broad  and  very  genera  principle,  that  is,  when  the  assured  l  Caines'  R. 
warrants  the  ship  insured  to  be  neutral  property,  he  warrants  549, 
also,  that  she  is  u  during  all  parts  of  the  voyage,"  "  seawor- 
thy," and  "  in  a  proper  condition  for  sailing,"  and  has  all  the 
papers  and  registers  made  proper  and  necessary  by  the  laws 
and  treaties  of  her  country,  and  by  the  law  of  nations ;  that 
the  underwriter  has  a  right  to  expect  she  is  so  prepared  and 
provided  for,  and  a  want  of  any  of  these  registers,  in  any  part 
of  the  very  voyage  insured,  varies  the  risk,  and  therefore 
discharges  him.  This  seems  to  be  all  reasonable  on  general 
principles ;  but  may  it  not  be  a  question  how  a  simple  war- 
ranty that  a  particular  fact  is  true,  as  that  she  is  owned  by  neu- 
trals, and  always  strictly  construed,  (as  such  warranties  are,) 
shall  be  extended  to  all  these  matters.  Implied  warranties  in 
the  contract  may  extend  to  them,  to  all  the  requisites  named 
by  the  court ;  but  did  the  express  warranty  in  the  policy,  is 
the  question.  8  Mass*  R.  308,  325,  Cleveland  &  al.  v. 
Union  Insurance  Company.  So  where  a  loss  by  capture  of 
a  neutral  ship  arises  from  the  negligence  of  the  master  in 
leaving  the  ship's  register,  &c.,  the  underwriters  are  not  lia- 
ble. The  national  character  of  the  property  depends  on  the 
place  of  the  domicil  of  the  owner,  not  on  the  place  he  was 
born  in,  or  of  his  citizenship.  16  Johns.  R.  128,  Elbers,  & 
al.  v.  the  United  Insurance  Company. 

§  10.  Neutrals  are  not  bound  to  notice  regulations  made  by  J?8*4  &®t 
the  parties  at  war,  against  the  law  of  nations,  or  by  a  belligerent  4  cr^ch 
party  against  them,  or  against  her  treaties  with  the  neutral  State,  185. — Park 
or  for  her  fiscal  or  local  purposes ;  as  where  a  ship  is  warrant-  362— 
ed  neutral,  and  is  taken  and  condemned  because  she  has  a  su-  ]^^l'  323* 
percargo,  an  enemy,  on  board,  contrary  to  a  local  law  of  the  Walter. 
captor.    The  condemnation  is  held  void  by  other  nations,  and  Same  princi- 
the  warranty  is  not  falsified,  because  this  law  is  against  the  P^j  8pT{i^ 
law  of  nations,  and  must  be  necessarily  confined  to  the  nation  Vm  j}e]\° 
making  it :  but  if  the  assured  know  of  these  local  regulations,  Bird  v.  Ap- 
he  ought  to  inform  the  underwriter  of  them ;  if  he  do  not,  P1!*00*  p 
here  may  be  a  concealment  of  facts  which  may  affect  the  562* 
risk  and  contract;  but  as  neither  is  bound  to  know  them,  ig- 
norance in  either,  in  regard  to  them,  cannot  invalidate  the 
contract. 

§  11.  No  one  state  can  add*to  the  laws  of  nations  or  any  Warranty 
way  alter  them ;  and  the  rule  by  which  to  decide  if  a  cap-  the  property 
tured  ship  be  neutral  or  not,  "  is  the  law  of  nations,  subject  to  JJlIieu7al,d 
such  alterations  and  modifications  as  may  have  been  intro-  retomjn- 


*s 


from*  beUigerent country,  most  shew  his  cargo  was  bought  with  neutral  funds.     1 
Caines1  R.  549. 
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Ck.  40.    duced  by  treaties."    These  alterations  may  have  been  more 
Art.  1 7.    general  and  become  a  rule  of  conduct  to  several  nations,  as 
Vm^v^^  in  the  treaty  of  Westphalia,  or  to  two  nations  ;  or  be  applied 
to  the  subjects  or  citizens  of  one,  as  in  several  of  the  preced- 
ing cases :   but  my  nation  may,  by  treaty,  bind  me  to  take  no- 
tice of  a  local  law  of  another  nation,  and  a  third  nation  will 
take  notice  of  this  in  deciding  on  my  contract  of  insurance. 
A  foreign  sentence,  good  prize,  is  not  conclusive  evidence,  the 
legal  title  is  not  in  the  neutral. 
3Cranch  §  12.  Denmark  being  neutral,  the  property  was  warranted 

458,  Garrel*  Danish  .  the  court  held  this  was  conclusively  disproved  by 
ton.enSmff"    a  sentence  of  a  court  of  admiralty  condemning  the  ship  and 
8  T.  R.  230.  cargo ;  because  the  master  and  crew  had  broken  their  neu- 
trality in  the  course  of  the  voyage  insured,  by  forcibly  res- 
cuing the  ship,  which  had  been  seized  and  carried  into  port 
by  a  belligerent  power,  for  the  purpose  of  search.    "  Any 
forfeiture  of  neutrality  by  the  wilful  act  of  the  assured,  or 
the  master,  &c.,  after  the  commencement  of  the  voyage  in- 
^6?***'       sured,  is  a  breach  of  such  a  warranty."    If  a  neutral  ship 
be  detained  by  a  belligerent  for  an  alleged  justifiable  cause, 
to  rescue  her  is  such  a  breach  of  neutrality  as  exonerates 
the  underwriters  in  case  of  a  loss ;  but  the  belligerent  must 
make  her  character  known. 

1  Day's  §  13.  A  sentence  in  a  foreign  admiralty  is  conclusive  till 
Caae84»  Er"  regularly  set  aside  in  the  country  where  passed,  except  it  go 
US  Stewart  on  'oca*  ^aw#  Authorities  cited,  Park  353  ;  Vm.  535 ;  1 
v.  Warner.  Com.  D.  392 ;  2  Wooddeson  456 ;  3  Bl.  Com.  108 ;  Peake's 
See  s.  4.  ch.  Law  of  Evid.  46  to  54  ;  1  Salk.  32  ;  2  Ld.  Raym.  891 ;  2 
i«7andch.  Show.  232,242;  7  T.  R.  681,  Geyer  v.  Aguilar;  Dougl. 
227*,  s.  19.  "  (554)  575,  Bernardi  v.  Motteaux  ;  Park  358,  Barzillay  t>. 

Lewis;  and  360,  De  Sousa  v.  Ewfer ;  8  T.  R.  192,  Christie 
v.  Secretan  ;  Park  365 ;  7  T.  R.  527,  Calvert  v.  Bovil ;  1 
Salk.  290,  the  case  of  Blackham ;  3  Bl.  Com.  367 ;  2  W. 
Bl.  1165;  3  Co.  77,  Firmor's  case;  1  Burr  395,  Bright  v. 
Eynon. . 

All  judgments  are  conclusive  as  to  the  parties,  but  strangers 
may  reply  fraud  to  them ;  Salk.  290 ;  Amb.  756 ;  and  all 
judgments  in  rem  are  conclusive. 

2  Johns.  R.  §  14.  it  js  a  general  rule,  undoubtedly,  that  the  sentence 
Johnston  &  of  a  foreign  admiralty  is  conclusive  on  the  very  point  decided, 
ai.  v.  Lud-  but  there  are  several  exceptions  to  this  rule,  as  in  the  cases 
low  in  error;  above  stated  and  in  many  other  cases,  as  if  it  evidently  rests 
and  Goix  v.   on  /ocaj  jaw  or  on  fajse  prinCiples   0r  is  ambiguous  ;  and 

Low  in  error,  v    u       /•      •  x  •     r  \.    r    j     •     i*      •         i  • 

held,  a  foreign  sentence  in  a  court  of  admiralty,  is  only  prtma 
facie  evidence  of  any  fact,  and  in  such  sentence,  the  words 
condemned  as  lawful  prize,  afford  no  judicial  inference  the 
vessel  was  enemy's  property ;  and  no  breach  of  warranty 
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as  to  illicit  trade,  unless  in  fact  it  does  exist,  as  in  Bernardi  v.    Ch.  40* 
Motteaux.  Art.  1 7. 

$  15.  Assumpsit  on  a  policy  of  insurance  on  the  brig  Ro-  v^^v^^ 
ver,  &c.,  from  Boston  to  Marseilles.    The  court  held  that  the  6*  Mass.  R. 
sentence  of  a  foreign  court  of  vice  admiralty  condemning  the  J^^jJ 
ship  insured  for  a  breach  of  blockade,  is  conclusive  of  the  fact  i.' Company ; 
of  such  breach  of  blockade.    The  sentence  was  at  Gibral-  and  7  Mass. 
tar,  and  expressly  declared  the  said  brie  "  to  haive  broken  ^*J&Jj2J* 
the  blockade  of  Cadiz,"  after  public  notice  thereof*    Of  course  ijaw  of  Na_B 
held,  no  parol  evidence  could  be  admitted  to  shew  Cadiz  was  turns,  128, 
not  blockaded.  147» 

§  16.  So  the  court  must  be  regularly  established  and  ac-  8  D.  &.  E. 
knowledged  by  the  law  of  nations,  ana  not  a  mere  arbitrary  26^  H£T!L 
institution,  in  order  that  its  decrees  bind  parties  ;  hence  a  ^^ 
condemnation  as  prize  by  the  consul  of  one  country,  resident 
in  another,  was  considered  as  a  mere  nullity.     Many  able 
judges  are  dissatisfied  with  this  conclusiveness. 

§  17.  Though  in  some  part-of  the  United  States  decisions  4  Cranch 
have  been  made  otherwise,  yet,  on  the  whole,  our  decisions  as  ^g4'"^^- 
to  the  effects  of  decrees  of  foreign  courts  of  admiralty  agree       '     ' 
with  the  English  decisions,  and  as  late  as  1808  the  Supreme 
Court  of  the  United  States  decided  that  the  sentence  of  the 
vice  admiralty  court  of  Barbadoes,  as  to  prize,  was  conclu- 
sive evidence  against  the  insured  to  falsity  his  warranty  of 
neutrality. 

§  18.  Assumpsit  on  a  policy  on  the  ship  Franklin  and  her  8  Mass.  R. 
freight,  "  from  Jiew  London  to  Martinico,  and  at  and  from  2f  ^J^wL 
thence  to  her  port  of  discharge  in  the  United  States"  against 
the  usual  risks.     She  sailed  from  New  London  August  11, 
1808,  and  arrived  at  Martinico  September  10;  November  1, 
she  was  loaded  and  sailed  for  the  United  States,  and  Novem- 
ber 8,  was  captured  by  a  British  ship  of  war,  and  ordered 
for  Bermuda ;  but  afterwards  was  taken  possession  of  by 
another  British  vessel  and  carried  to  Gibraltar,  where  she 
was  libelled  and  condemned  as  prize  ;  because  "  unlawfully 
rescued  and  retaken  by  the  master  from  the  possession  of 
the  prize-master,  and  others  put  on  board  thereof  from  his  For  the 
majesty's  sloop  of  war  Ferret,  Wills  commander,  whilst  rights  of 
proceeding  to  a  British  port  for  adjudication,  and  as  such,  chuty'«  Law 
or  otherwise,  subject  and  liable  to  confiscation  ;  and  con-  of  Nations 
demned  the  same  as  good  and  lawful  prize,"  &c.     It  was  190  to  196, 
also  stated  she  had  violated  the  blockade  of  the  enemv's  j!^y  *"*£ 
islands  in  the  West  Indies.    Court  held  1st.  the  rescue,  by  ja7*V  68, 
the  crew  of  a  neutral  vessel,  arrested  and  detained  by  a  rescue. 
belligerent  armed  vessel  for  an  alleged  violation  of  neutrality, 
was  a  good  cause  of  condemnation*    2dly.  That  a  loss  aris* 
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Ch.  40.    ing  from  this  cause  was  not  within  the  perils  usually  insured 
Art.  1 7.    against,  by  a  policy  of  insurance.     3dly.  The  sentences  of 
v^*v^/  foreign  courts  of  admiralty  are  conclusive  only  when  they 
distinctly  and  specifically  state  the  causes  of  condemnation* 
4thly.  Therefore,  when  a  vessel  and  cargo  were  condemned 
for  a  rescue  from  the  possession  of  a  belligerent  captor,  or 
otherwise,  the  assured  may  be  permitted  to  give  evidence  to 
disprove  the  alleged  rescue :  accordingly  the  plaintiffs  were 
permitted  to  shew  Martinico  was  not  blockaded,  and  that 
there  was  no  rescue  of  the  vessel ;  but  that  what  was  done 
was  by  consent  of  the  British  prize-master.     5thly.  This 
cause  proceeded  on  the  information  received,  not  on  the  feats 
existing  when  the  abandonment  was  made.     6thly.  The 
court  recognised  that  a  belligerent  has  a  right,  tt  by  the  law 
of  nations,  to  visit  and  search  neutral  vessels,  to  prevent 
them  from  entering  or  leaving  a  port  of  his  enemy  under 
lawful  blockade."     7thly.  "  To  seize  and  detain  them  if  en- 
gaged in  contraband  trade,  or  knowingly  violating  a  block- 
ade."   8thly.  "  To  capture  and  carry  into  port  neutral  ves- 
sels, which  may  be  transporting  property  of  the  enemy,  for 
the  purpose  of  condemning  sucn  property."    That  with 
these  rights  a  rescue  is  utterly  inconsistent,  &c»    The  de- 
cree does  not  allege  the  condemnation  was  for  a  rescue,  but 
44  declares  that  for  such  cause,  or  otherwise,  the  vessel  is  lia- 
ble to  condemnation."    "  Now  this  is  far  from  being  a  direct 
unequivocal  assertion,  that  she  is  condemned,  because  she 
has  been  rescued."    But  Sewall,  J.  thought  the  decree  con- 
clusive.    Sedgwick  and  Thatcher,  Js.  gave  no  opinion  in  the 
cause. 
5  East  99,         §  19.  Insurance  on  {5,000  on  goods  warranted  American 
Baring  v.      property,  in  a  vessel  so  warranted.    Held,  where  a  foreigh 
the  Bu>yal      court  of  prize  professes  to  condemn  ship  and  cargo  on  the 
Com.    *        ground  of  an  infraction  of  treaty,  in  not  being  properly  docu- 
mented, &c.  as  required  by  the  treaties  between  the  captors 
and  captured,  such  sentence  is  conclusive  in  English  courts, 
against  warranty  of  neutrality  of  such  ship  and  cargo,  though 
inferences  were  drawn  in  such  sentence  from  ex  parte  ordi- 
nances, in  aid  of  the  conclusion  of  such  infraction  of  treaty. 
See  5  East  155,  Bolton  v.  Gladstone,  similar  case. 
9  East  283         §  20.  Rights  of  a  neutral :   due  time   of  abandonment. 
Barker  v.  '    August  1 7,  1 803,  England  at  war  with  France,  an  English 
Blake*.         armed  vessel  captured  an  American  neutral  ship,  bound  from 
New  York  to  Havre  in  France ;  part  of  her  cargo  American 
property  and  neutral,  and  part  French  and  enemy1  s  property, 
and  carried  her  into  England.     September  6,  1 803,  Great 
Britain  declared  Havre  in  a  state  of  blockade:  October  14, 
1 803,  the  plaintiff  assured  in  a  policy  on  the  American  pro- 
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perty,  signed  bv  the  defendant  a  British  subject,  offered  to  Ch.  40. 
abandon.  October  8,  the  American  property  was  restored,  Art.  17. 
subject  to  an  average  loss,  and  enemy's  property  condemned. 
October  1 7,  the  plaintiff,  by  his  agent,  had  notice  of  the 
restoration.  Held  1st.  The  American  neutral  had  a  right  to 
pursue  his  voyage  to  Havre:  2d.  To  carry,  as  he  did, 
French  property  :  3d.  But  he  was  liable  by  law  to  be  taken 
and  carried  into  England  for  search  for  enemy's  property : 
4th.  He  had  a  right  to  abandon  after  the  capture,  at  any 
rate  after  Havre  was  blockaded  and  his  going  there  prevented ; 
5th.  But  his  offer  to  abandon  was  not  in  due  time,  being 
above  five  weeka*  after  the  blockade  declared ;  the  last  event 
that  authorized  an  abandonment.  Judgment  for  the  plain- 
tiff for  an  average  loss,  £20,  19*.  the  amount  of  freight  and 
expenses  he  was  subjected  to  by  the  sentence  of  the  court 
of  admiralty  in  England.  Among  other  objections  in  this 
case,  one  was,  that  an  English  subject  could  not,  legally,  in- 
sure even  neutral  property,  (oil)  in  a  neutral  vessel  also  car- 
rying enemy's  property:  but  the  court  held  the  objection 
bad  and  too  refined. 

§21.  Case  on  a  policy  "on  goods  on  board  the  ship  7 East 367, 
called  the  Hcrmon?  at  and  from  Liverpool  to  Messina  and  Dawson  v. 
Xaplts ;  but  the  ship  had  no  addition  of  the  name  of  counr  pffi~j 
try  in  the  policy,  ana  not  represented  to  be  of  any  particular 
country,  when  it  was  subscribed,  though  the  broker  had  be- 
fore said  she  was  American,  and  though  she  in  fact  was  Ame~ 
can,  held  she  need  not  be  documented  as  such.    Hence  if 
captured  by  a  foreign  state,  for  want  of  the  documents  re- 
quired by  treaty  between  it  and  his  own,  the  owner  of  the 
goods  may  recover  against  the  underwriters. 

§  22.  A  foreign  sentence  in  this  case  did  not  disprove  the  1  Johns.  R. 
warranty  of  neutrality.    This  was  insurance  on  goods  from  *'  19> Lnd" 
New  York,  to  France,  warranted  American  property,  bought  Bowne  fc  al. 
in  New  York  by  American  merchants,  and  snipped  in  an 
American  vessel,  consigned  to  merchants  in  France,  un4er  a 
contract  for  the  American  merchants  to  deliver  the  goods  at 
Valery  in  France,  at  their  risk,  to  be  allowed  8  per  cent, 
commission,  expressly  including  a  premium  for  sea  risk  and 
war  risk  ;  consignee  to  pay  the  freight  on  delivery  and  also 
for  the  goods  in  bills  on  London.    The  goods  were  captured 
by  the  British,  and  condemned  as  French  property.     Held 
they  remained  the  consignor's  property  till -their  delivery  in 
France.     2.  It  was   a  legal  contract,  and  the  assured  re- 
covered on  his  policy.     3  Dall.  491  ;  4  Dall.  314. 

§  23.  Condemnation  in  the  country  of  an  ally  in  the  war,  2  East  473, 
as  by  a  French  court  then  is  valid,  as  in  1799,  &c.  Spain  °*** t7-Bo~ 
was  an  ally  of  France  in  the  war,  and  a  French  court  sitting  v 

VOL.  II.  21 
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Ch.  40.  in  Spain,  condemned  as  prize,  taken  by  a  French  privateer 
Art.  19.    and  carried  to  Spain,  a  British  vessel,  on  the  ground  of  ene- 

\^*v^s  rmfs  property ;  held  the  sentence  was  conclusive,  against  an 
underwriter,  on  a  policy  by  the  assured,  who  had  insured  it 
as  Danish,  which  in  fact  it  was,  Denmark  being  then  neutral. 
It  was  denied  France  had  power,  legally,  to  establish  a  prize 
court  in  Spain;  but  held  she  had,  Spain  being  her  aUy  in 
the  war ;  the  sentence  expressly  declared  vessel  and  cargo 
English  property.     See  Lothian  v.  Henderson,  3  Bos.  &  P. 

1  Johns.  R.    499 ;  Baring  v.  Chgett,  3  Bos.  &  P.  201 ;  Pollard  v.  Bell, 

*»  *°*  8  D.  &  E.  434  ;   Le  MesurUr  v.  Vaughn,  6  East  382  ;   5 

East  398.  *. 

l  Cain.  549.  §  24.  A  vessel  is  described  in  a  policy  of  insurance  as  an 
" American  ship"  Is  this  an  implied  warranty  that  she  is 
American  ?  Several  decisions  both  ways  in  New  York,  that 
it  is  such  warranty.  Goto;  v.  Low,  1  Johns.  Cases  341  ; 
Murray  v.  the  United  Insurance  Company,  2  Johns.  Cases 
1 68 ;  but  contra  on  error,  2  Johns.  Cases  45 1 ,  V andenheu vel's 
case.    See  Art.  28,  s.  5. 

1  Man.  112,  Art.  18.  Reassurance*  §  1.  This  is  when  one  has  as- 
u**  sured  property,  and  to  relieve  him  from  his  risk,  gets  the 

same  insured  by  another,  who  is  called  a  reassurer,  who  is 
liable  only  to  the  insurer. 
3  T.  R.  266,  §  2.  It  was  held  where  one  re-insures,  and  that  is  void  by 
Andre  «.  the  19th  Geo.  II.  c.  37,  the  assured  cannot  recover  back  the 
DoueK  45tT.  Ppemium  he  P^  5  f°r  it  is  2t  transaction  against  statute  law, 
—Park.  311.  and  reliance  was  had  on  Lowry  t>.  Bourdieu,  which  was  a 
gaming  policy  against  the  statute. 

§  3.  The  only  question  on  this  head  of  any  importance,  is, 
whether  the  19  Geo.  II.  as  to  reassurances,  had  been  adopt- 
ed in  the  United  States,  and  particularly  in  Massachusetts. 

§  4.  In  the  case  of  Cabot  v.  Barrell,  before  stated,  the 
court  spoke  of  this  clause  as  being  in  force  here,  but  a 
direct  decision  on  this  point  was  not  necessary  in  that 
case. 

2  Mass.  R.  §  5.  November  term,  1806,  the  court  decided,  that  a  wa* 
176,  Meny  «rer  policy  is  not  a  valid  contract  at  common  law,  and  seemed 
1— iT  Am^-  inc^ne<^  to  think  it  is  n°t  s<>  now  in  this  state,  and  that  re- 
ryr.Giiman.  assurance  is  here  lawful,  and  hence  the  acts  of  19  Geo.  II. 
—3  Caines'  has  not  been  adopted  here.  No  need  to  abandon  on  reas- 
R.  190.         surance  by  the  party  reassured :  he  may  avail  himself  of 

every  defence  the  first  insurer  might.    The  re-insurer  is 

liable  for  all  costs  incurred  by  the  reassured  in  the  suit 

against  them  by  the  first  assured. 

See  conceal-      Art*  1 9.   Representations  not  true.      §  1  •  Misrepresenta- 

°ieH^  ***•     tions  avoid  the  policy.    It  is  clearly  settled  that  a  warranty 

Art.  15.  *     must  ^  sir*ctly  true,  and  a  representation  substantially  true. 
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The  parties  to  the  insurance  are  bound  on  principles  of  na-    Ch.  40* 
tural  justice  and  moral  honesty,  to  state  matters  truly  to  each    Art.  19. 
other,  and  if  either  materially  misrepresents,  he  avoids  the  v^»v^/ 
contract  by  which  he  claims  his  right.     If,  therefore,  the  as-  Cowper 
sored  represents  that  his  ship  was  seen  safe  on  such  a  day  2?6,T  n 
and  had  performed  two-thirds  of  her  voyage,  and  it  turns  out  i^."* "     ' 
she  had  got  so  far,  but  was  lost  two  days  before  the  day  Dougl.  260, 
mentioned ;  this  mistake  is  material,  and  these  misrepresen-  MacdoweU^ 
tations  avoid  the  policy,  as  to  the  assured :  and  in  this  re-  Marshall 
spect  there  is  no  difference  between  a  false  representation,  334—337. 
blowing  it  to  be  so,  or  not  knowing  it  to  be  false,  or  even 
believing  it  to  be  true ;  for  by  this  act  of  the  assured,  his 
agent,  or  broker,  the  underwriter  is  deceived  and  misled  to 
make  a  false  estimate  of  the  risk  he  insures  against.    But  if 
the  assured  only  states  it  as  his  belief,  and  not  knowing  the 
contrary,  this  will  not  affect  the  policy;  because  he  does 
not  affirm  any  facts,  Mid  he  gives  sufficient  notice  to  the  un- 
derwriter to  induce  him  to  inquire  into  the  grounds  of  the 
belief,  and  if  he  do  not  it  is  his  own  fault ;  and  the  expres-  Barber  v. 
sion  expected  is  the  same  as  belief.  Fletcher, 

§  2.  When  the  policy  is  void  for  misrepresentation,  the  ^Marshall 
assured  cannot  recover  on  it  for  a  loss  arising  from  a  334, 335. 
cause  no  way  connected  with  the  fact  falsely  stated ;  as  if 
the  assured  state  the  ship  is  neutral  property,  when  she  is 
not,  he  cannot  recover  for  a  loss  by  fire  or  shipwreck ;  the 
reason  is,  the  fraud  vacates  the  contract  and  renders  it  null 
and  void. 

§  3.  A  warranty  is  a  condition  precedent  and  a  part  of  the 
contract,  and  must  be  written  in  the  body  or  margin,  at  least, 
of  the  policy ;  and  must  be  strictly  complied  with :  but  a  re- 
presentation is  not  a  part  of  the  contract,  but  only  information 
on  the  subject  of  the  voyage  insured :  and  it  must  be  true 
in  substance :  written  instructions  not  inserted  in  the  policy  Cowp.  785, 
ire  only  representations,  even  if  wafered  to  the  policy.  Paww>n  *. 

§  4.  A  misrepresentation  to  the  first  underwriter  is  one  to  WaUon' 
all  others,  if  in  a  matter  material ;  for  they  naturally  sup-  io  East  415 
pose  he  inquires  and  acts  on  good  information.     A  bona  fide  Bowden  v. 
representation  on  probable  expectations,  does  not  conclude  Vau£h*n« 
the  assured. 

§  5.  If  a  letter  directing  an  insurance,  be  written  by  an  it.  r.  12, 
agent  of  the  insured  before  the  loss  is  known,  and  sent  off  af  Fitzherbert 
terwards,  it  is  a  misrepresentation,  whether  it  arose  from  fraud  ^JJj^6''"" 
or  negligence  in  the  agent  or  assured ;  for  if  in  his  agent  and  Marshall 
one  of  two  innocent  persons  must  suffer  by  his  acts,  the  loss  340,341. 
must  fall  on  him  who  gives  him  credit. 

§  6.  If  the  assured  hear  his  ship  is  at  a  certain  place,  and  ?LouS?*  **£ 
he  undertakes  to  compute  on  what  day,  and  state  his  compu*  r  f^az^f 
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Ch.  40.     tations  as  facts,  and  it  turns  out  the  ship  was  at  the  place,  as  in 
Art.  19.    the  Delaware,  two  days  sooner  and  lost  there,  it  will  avoid 
v^*V""^~'  the  policy.     He  should  have  stated  his  information  on  which 
he  made  his  computation,  and  then  the  underwriter  had  cal- 
culated for  himself,  and  any  miscalculation  had  been  his  own. 
In  the  first,  the  assured  conceals  facts  and  gives  only  his  cal- 
culations, and  this  he  does  at  his  peril. 
Cowp.  785,        §  7.  The  representation  was  tt  £3,500  on  the  ship  Julius 
Pawaon  v.      Caesar  for  Halifax  to  touch  at  Plymouth,  and  any  port  in 
Watson,  &     America ;   she  mounts  twelve  guns  and  twenty  men*     These 
cases  on  the    were  shewn  to  the  first  underwriter,  but  not  to  the  defend- 
same  policy,  ant,  nor  asked  for  by  him,  but  the  ship  was  represented  to 
Pawson  v.      liim   generally,   as   a  ship  of  force,  and  before  he  signed, 
Pawsonr.      $1*000  had   been  signed,  &c.     She  was   captured  by  an 
Ewer.  American  privateer  in  1776;  when  captured,  she  had  six 

4  pounders,  four  3  pounders,  three  1  pounders,  six  half  poun- 
ders, called  swivels  ;  sixteen  men  and  eleven  boys.  This  be- 
ing deemed  a  greater,  though  a  different  kind  of  force,  the  rep- 
resentation was  held  to  be  substantially  performed*  And  there 
were  at  the  time  of  the  insurance,  neither  men  or  guns  on 
board,  and  therefore  the  representation  was  only  of  what 
was  meant  to  be  done. 

Lord  Mansfield  further  said,  that  a  fraud  in  a  representor 
tion  avoids  the  policy,  as  a  fraud,  but  not  as  a  part  of  the 
agreement*  "  If  in  a  false  policy  a  man  warrants  another  to 
be  in  good  health,  when  he  knows  at  the  same  time  he  is  ill 
of  a  fever,  that  will  not  avoid  the  policy ;  because,  by  the 
warranty,  he  takes  the  risk  upon  himself.  But  if  there  be 
no  warranty,  and  he  says  the  man  is  in  good  health,  when,  in 
fact,  he  knows  him  to  be  ill,  it  is  false*  So  if  he  does  not 
know  whether  he  is  well  or  ill,  for  it  is  equally  false  to  un- 
dertake to  say  that  which  he  knows  nothing  at  all  of,  as  to 
say  that  is  true  which  he  knows  is  not  true.  But  if  he  only 
says,  he  believes  the  man  is  in  good  health,  knowing  nothing 
about  it,  nor  having  any  reason  to  believe  the  contrary ; 
then,  though  the  person  be  not  in  good  health,  it  will  not 
avoid  the  policy,  because  the  underwriter  then  takes  the  risk 
upon  himself. 

"  Matters  of  intelligence,  as  that  a  ship  is,  or  is  not  mis- 
sing, are  things  in  which  a  man  is  guided  by  the  name  of 
the  first  underwriter,  who  is  a  good  man,  and  which,  there- 
fore, another  will  give  faith  and  credit  to ;  but  not  to  colla- 
teral agreement,  which  he  can  know  nothing  of."  A  repre- 
sentation is  collateral,  and  has  nothing  to  do  with  the  terms  of 
the  policy. 

If  the  number  of  guns  induced  Ewer  to  underwrite,  "  he 
would  have  put  them  into  the  policy,  and  a  warranty  that 
the  ship  should  depart  with  twelve  guns  and  twenty  men." 
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If  the  Yoyage  be  performed  within  the  policy,  it  is  good,     Ch.  40» 
though  the  voyage  represented  be  less  than  that  described  in    Art.  20. 
the  policy,  because  the  one  described  in  the  policy  being  know-  v^-v-^*/ 
ingly  agreed  to,  may  be  considered  as  an  enlargement  by  consent, 

§  8.  The  plaintiffs  got  insurance  "  $7,500  on  the  cargo  or  3  Mass.  R. 
freight  of  the  ship  America"  in  a  certain  voyage,  "  both  or  i76,.4*Z'  - 
either,  to  the  amount  insured,  valued  at  the  sum  insured."  r  N  8^  M#" 
The  court  held,  that  this  is  an  insurance  on  the  freight  or  ins.  Com. 
cargo,  if  the  assured,  in  the  event,  had  only  one  of  them  on 
board,  and  if  both,  then  proportionally  on  both.     The  law 
will,  if  it  can  in  a  reasonable  manner,  apply  the  policy  to  the 
property  the  assured  had  on  board:     The  words  in  a  policy 
u  the  Swedish  brig  Sophia,"  are  conclusive  evidence  of  a  war- 
ranty she  was  Swedish*    See  15  Mass.  R.  431. 

§  9.  Case  on  a  policy  on  freight,  and  loss  by  capture.  6  Mass.  R. 
A  belligerent  property  was  received  on  board  a  neutral  ves-  ^e^^dt 
sel,  under  false  bills  of  lading,  purporting  this  property  be-  m.  &  f.  Ins. 
longed  to  her  owners,  and  that  no  freight  was  to  be  paid  Com. 
for  it.     She  was  captured,  and  by  the  admiralty  released ; 
the  cargo  was  condemned  and  no  freight  allowed,  as  by  the  A  vessel  is 
bills  of  lading  none  appeared  to  be  due.    Held,  in  an  ac-  2K*t#  So? 
tion  on  this  policy  on  the  freight,  the  assured  was  not  enti-  there  be  la- 
tled  to  recover.    No  notice  was  given  to  the  underwriters  den  on  board 
when  the  policy  was  effected,  the  property  was  a  bellige-  tenbarreis  of 
rent's,  or  of  the  fake  bills  of  lading ;  hence  facts  material  to  f^JHTwUh-' 
the  risk  were  concealed  or  misrepresented,  and  the  freight  out  the  own- 
was  lost  by  the  misconduct  of  the  plaintiffs9  agent,  in  mis-  «*'  know- 
representing  the  cargo  to  be  owner's  property,  and  in  stating  ^fines'  R. 
in  the  bills  of  lading  that  no  freight  was  to  be  paid.   Said  the  222. 
court, "  this  was  a  false  representation,"  "  and  an  intended  de- 
ception," and  the  plaintiff  was  answerable  for  the  agent's 
misconduct. 

§  10.  To  constitute  a  representation,   there  must  be  an  7Cran.506 
affirmation  or  denial  of  some  fact,  or  an  allegation  leading  gi^'n  24 
the  mind  to  the  same  conclusion.    In  general  a  concealment  ^e  8Eune     ' 
of  papers  amounts  to  a  breach  of  warranty.  case. 

Art*  20.  Returned  premium,    §  1.  The  question  often  oc-  Suit  for,  must 
curs,  when  shall  the  assured  have  assumpsit  to  recover  back  ^f  ^S*11181 
the  premium  he  had  paid ;  this  is  frequently  a  nice  question.  no*  {j^bral 

§  2.  The  premium  is  paid  by  the  assured  in  consideration  ker; 
of  the  risk  run  by  the  underwriter,  and  he  runs  the  risk  in  *  ^aiS*8'R# 
consideration  of  the  premium  paid  him,  and  the  general  ^fskawZ^6 
principle  is,  the  underwriter  shall  have  the  premium  if  he  3  Burr.  1240. 
run  the  risk ;   and  as  the  price  of  this  is  the  premium,  he  —2  Burr, 
shall  not  retain  it  when  he  does. not  run  the  risk  at  all:  for  i0(£:r"3T" 

1  .  1       «  .1  *»•  *oo.— ■ 

whenever  one  man  receives  another's  money  on  a  considera-  cowp.  668. 

— Douffl.  454,  Andree  v.  Etcher. 
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Cs.  40.  tion  which  fails,  or  is  never  performed,  he  is  bound  by  "  the 
Art.  20.  ties  of  moral  honesty  and  natural  justice  to  refund  it."  The 
law  implies  a  debt,  quasi  ex  contractu,  and  gives  the  assured 
an  action  of  assumpsit,  for  money  had  and  received,  to  re- 
cover it  back. 

§  3*  1st.  Where  the  risk  is  never  begun  or  is  begun*  Facts 
Mats.  8.  J.  stated*  S.  and  T.  had  a  vessel  called  the  Lively,  Gilbert, 
Court,  June,  master,  laying  in  Amsterdam  from  December  19,  1794  to 
1799,  Cod-  March  15,  1795,  bound  on  a  voyage  to  Lisbon,  and  from 
SStee  rf'  thence  to  the  United.  States.  About  June,  1795,  S.  and  T- 
Seari  &  Ty-  being  doubtful  as  to  her,  fairly  stated  to  Mr.  Gray  all  they 
ler.  knew,  and  he  underwrote  on  her  and  her  cargo  $1,400  at  50 

per  cent.,  at  and  from  Amsterdam  to  Lisbon,  ami  thence  to 
the  United  States.  She  took  part  of  her  cargo  on  board  at 
Amsterdam,  but  being  impeded  by  the  ice  and  the  French, 
took  it  out,  and  the  vessel  and  property  was  sold  by  the  mas- 
ter about  March  15;  1795,  and  therefore  before  the  insurance 
was  made,  though  the  fact  of  the  sale  was  not  then  known ; 
the  question  was,  is  Mr.  Gray  entitled  to  have  and  charge  to 
S.  and  T.  the  $700  premium,  and  if  any,  what  proportion  of 
it. 

First  objection  was,  that  Searle  and  Tyler  had  sold  the 
property  before  the  policy  was  effected,  and  therefore  they  had 
no  insurable  interest  in  the  thing  when  it  was  made,  and  so  it 
was  void. 

Second  objection  was,  that  if  the  policy  attached  and  the 
risk  commenced,  yet  it  being  at  Amsterdam  from  thence  to  Lis- 
bon, and  from  thence  to  the  United  States,  the  voyage  and 
risk  was  divisible,  and  hence  there  ought  to  be  a  return  pre- 
mium, except  only  a  retention  for  the  risk  at  Amsterdam,  that 
only  being  run. 

Peter  C.  Brooks  was  sworn  as  a  witness,  (though  on  a 
state  of  facts  agreed,)  who  testified  that  it  was  the  usage  of 
the  insurance  offices  in  Boston  to  consider  the  outward  insu- 
rance as  ending  in  twenty-four  hours  after  the  vessel  arrived 
in  her  port,  and  that  an  insurance  at  and  from  the  port,  at* 
taches  when  the  outward  insurance  ends*  That  at  a  place 
and  from  a  place  were  considered  distinct,  and  if  only  the 
risk  at  be  run,  then  to  return  the  premium  for  the  risk  from. 
He  thought  the  risk  attached,  though  the  vessel  was  sold  be- 
fore the  policy  was  made,  if  she  was  abroad,  and  the  sale 
was  unknown  when  the  policy  was  made ;  that  the  case  was 
the  same,  whether  the  property  was  lost  or  sold  prior  to  ef- 
fecting the  policy.  It  was  admitted,  that  if  lost  before,  yet 
the  policy  attached ;  but  it  was  urged  that  this  was  on  the 
express  provision  in  the  policy  "  lost  or  not  lost" 
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But  the  court  held,  the  policy  attached  and  the  risk  con*  Ch.  40. 
menced,  notwithstanding  the  sale  of  the  thing  before  the  in-  Art.  20. 
surance  was  made ;  for  the  party  had  the  property  when  he 
ran  the  risk  at  Amsterdam,  and  knew  nothing  of  the  sale,  and 
that  this  risk  was  one  thing  to  be  insured  against.  2.  The 
court  held,  that  the  voyage  and  contracts  weife  entire,  and  » 

therefore  that  there  could  be  no  apportionment  or  return  of 
premium  ;  no  case  was  found  respecting  a  sale  before  insu- 
rance ;  the  authorities  were  full  as  to  the  return  of  premium.  S««  pott, 
The  settled  principle  being  recognised,  to  wit :   where  the  ¥***&* v' 
risk  is  entire  and  once  commenced,  there  can  be  no  return  pre-     ^^  " 
mium. 

But  was  Brooks1  testimony  and  opinion  properly  admitted ; 
was  not  this  matter  of  law  and  construction  for  the  court  sole- 
ly to  consider  on  a  state  of  facts  agreed  ? 

Lord  Mansfield  stated  two  principles  on  which  cases  of  Dougi.  587. 
return  premium  must  be  governed :  1st.  if  the  risk  has  never  — Park-  ***• 
been  begun,  the  whole  premium  shall  be  returned  ;  2d.  when 
begun,  no  part  shall  be  returned.  Distinct  voyages  and  risks 
are  an  exception  as  to  the  voyage,  &c.,  not  as  to  the  princi- 
ple as  hereafter  stated.  Return  premium  claimed  on  a  poll* 
cy  on  profits.   See  art.  28,  s.  3. 

2d.  When  the  contract  is  void  ab  initio  or  not,  the  con-  2  Man.  549, 
tract  is  void  ab  initio,  either  for  want  of  interest  in  the  assured,  6S0» w*" 
or  the  contract  is  illegal,  or  on  account  of  fraud  in  the  one 
party  or  the  other.  The  want  of  interest  may  be  when  the 
assured  has  nothing  in  the  ship,  or  not  so  much  as  is  stated  in 
the  policy :  the  rule  is,  when  this  happens  through  mistake, 
or  from  an  innocent  cause,  and  not  from  fraud  or  design,  there 
shall  be  a  proportionate  return  of  premium,  as  in  the  cases 
of  Cabot  v.  Barrell,  and  Pearson  v.  Lord  fy  al,  ante. 

Return  premium  recovered  on  the  principle  in  Dumas  v.  2  John*  Ca«. 
Jones.     Return  premium  where  goods  intended  to  be  insured  3a9, 
were  not  taken  on  board.  2  Cain.  339 ;  3  Johns.  R.  307, 309. 

§  4.  If  the  insurance  be  illegal,  as  to  protect  a  trading  with  l  East  96, 
an  enemy,  &c,  no  part  of  the  premium  can  be  recovered  Y^dyfeJ^ 
back,  though  the  policy  be  void,  and  the  underwriters  have  sam^caae 
taken  advantage  of  this,  in  an  action  by  the  assured  to  re-  2  Man.  556. 
cover  for  the  loss.    As  where  an  insurance  was  made  on 
roods,  at  and  from  London  to  Embden  or  Amsterdam,  in  a 
Prussian  and  neutral  ship,  partly  on  account  of  the  plaintiffs, 
naturalized  foreigners  residing  in  London,  and  partly  of  cer- 
tain aliens  then  residing  in  Holland,  at  war  with  England, 
and  the  insurance  was  intended  to  cover  a  trading  with  the 
Dutch,  then  enemies :  the  loss  was  given  up  on  the  case  of 
Potter  v.  Belh,  but  the  assured  sued  to  recover  back  the  pre- 
mium, on  the  ground  the  policy  never  attached,  and  the 
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Ch.  40.    case  was  compared  to  that  of  Lacassade  v.  Whtfe,  7  T.  R. 
Art.  20.    535,  in  which  the  plaintiff  recovered  monies  deposited  on  an 
v^^-v-^^  illegal  wager,  even  after  the  event  was  decided ;  but  not  after 
paid  over  to  the  winner.    8  T.  R.  575. 

But  the  court  held  in  this  case  that  the  plaintiff  could  not 

recover  back  the  premium :  and  Lord  Kenvon  said,  "  there 

is  no  distinguishing  this  case,  on  principle,  from  the  common 

See  a.  16,      case  of  a  smuggling  transaction."     Both  parties  are  in  pari 

^'  delicto,  and  potior  est  conditio  possidentis* 

2  Marshall  §  5.  But  when  the  policy  is  void,  and  there  is  no  fraud 
557,  558.       imputable  to  the  assured,  he  may  recover  back  the  premium ; 

as  if  the  ship  do  not  sail  on  the  day  or  with  convoy,  or  be 
not  seaworthy,  according  to  a  warranty  expressed  or  im- 
plied :  for  the  contract  never  attached  and  the  risk  never 
commenced ;  and  if  the  underwriter  do  not  bring  the  premi- 
l  Bo*.  &  P.  um  into  court,  the  assured  will  recover  back  in  an  action  on 
330,  Penson   t^e  policy  for  a  ioss?  he  having  a  count  for  money  had  and 

received. 

§  6.  If  the  policy  be  void  for  fraud  in  the  underwriter,  the 
premium  shall  be  returned :  and  there  can  be  no  doubt,  but 
that  the  assured  shall  have  assumpsit  to  recover  it  back ;  as. 
where  the  underwriter  when  he  enters  into  the  contract  pri- 
vately knows  the  ship  is  arrived  safe,  &c. 

3  Burr.  1909,      §  7,  But  if  fraud  has  been  committed  by  the  assured,  the 

^JehUi*'  *ate  °P™on  1S5  he  cannot  recover  back  his  premium ;  be- 
cause this  might  be  to  allow  him  to  take  the  chance  of  a 
fraudulent  policy,  and  of  his  own  fraud,  and  if  detected  then 
to  say  it  was  void  by  his  fraud,  and  to  turn  about  and  re- 
cover back  his  premium,  and  so  suffer  no  loss.  A  premium 
paid  on  an  illegal  insurance  cannot  be  recovered  back, 

Lubbock  v.  though  not  known  to  the  parties  to  be  so.  7  East  449, 
Pott*.  457. 

Vern.  206.—  §  8.  Formerly  the  insured  in  this  case  recovered,  as  in 
tei*botor*'  WitHngham  v.  ihornborough,  in  which  case  there  was  a/rou- 
chancery.m  dulent  agreement  with  the  first  underwriter,  that  he  should  not 

be  liable  ;  as  in  Da  Costa  and  Scandret,  where  the  assured 

was  guilty  of  a  fraudulent  concealment. 
3  Burr.  1361,      In  this  case  the  jury  found  the  policy  fraudulent,  yet  they 
Wilson  v.      found  a  verdict  for  the  premium  for  the  plaintiff,  the  assured ; 

law.  et>  at  anc^  ^s  question  by  agreement  was  brought  before  the 
court,  "  whether  upon  a  policy  being  found  fraudulent^  the 
premium  should  be  returned."  Judgment  for  the  defendant, 
on  the  ground,  an  offer  to  pay  back  in  a  bill  in  chancery 
was  the  same  as  bringing  the  premium  into  court;  this  the 
defendant  had  done,  very  little  stress  is  to  be  laid  on  this 
case* 
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§  9.  But  now  it  is  settled  the  "  assured  cannot  take  his    Ch.  40. 
chance  of  defrauding  the  underwriters  without  losing  his  pre-    Art.  20. 
mtum ;  therefore,  in  assumpsit  for  a  total  loss,  and  it  appear-  v^*v^^/ 
iag  to  the  jury  the  plaintiff  had  given  orders  to  get  the  in-  Park  218, 
surance  made  after  he  had  received  information  of  the  loss  E*161"^ 
of  the  ship,  they  found  a  verdict  for  the  defendant.    The  trial  Sa^'  2 
was  before  Lord  Mansfield.     And  in  Chapman  v.  Frazer  the  Man.' 562, 
whole  court  of  King's  Bench  held,  that  "  in  all  cases  of  ac-  6$3>  *»<* 
tual  fraud  on  the  part  of  the  assured,  committed  either  by  $^^8*. 
himself  or  his  agent,  the  underwriter  shall  retain  the  pre-  Frazer? 
mium." 

§10.  In  this  action  on  a  premium  note  the  court  held,  Mass.  S.  J. 
that  the  policy  was  void  by  reason  of  concealment,  and  that  ^ffil?*' 
Spring,  the  defendant,  and  assured,  must  pay  the  premium  Portland 
note  notwithstanding.     Here  the  concealment  was  fraudu-  Cobb  v. 
lent,  and  though  the  policy  was  void  yet  the  assured  was  sPrin5- 
held  bound  to  pay  the  premium :  this  was  adopting  the  mo- 
dern English  principle.     When  the  assured  is  guilty  of  fraud 
the  parties  are  not  in  pari  delicto. 

§  1 1.  In  this  case  the  plaintiff  expecting  goods  to  be  ship-  2  Mast.  R. 
ped  in  a  certain  vessel,  got  insurance  made :  no  such  goods  ^i  Tappau 
were  shipped,  but  certain  other  goods  were  consigned  to  him  Vm    tkinson' 
in  the  same  vessel,  on  account  and  risk  of  the  shipper, 
whose  creditor  and  general  agent  the  plaintiff  was ;  there 
was  a  partial  loss.    Held,  the  plaintiff  could  not  recover  on 
this  policy  for  a  partial  loss ;  but  must  have  his  premium 
returned,  and  if  by  mistake  of  the  law  he  expects  to  recover 
above  £4  damages,  and  does  not  recover  so  much,  he  can 
have  but  one-fourth  of  his  damages  in  costs. 

§12.  This  was  assumpsit  on  an  insurance  against  the  pe-  4  Mass.  R. 
rils  of  a  blockade,  supposed  by  the  parties  to  nave  existed  66i  Taylor 
when  none  did  exist,  (at  a  foreign  port)  the  court  held  the  Vm  Sumner* 
policy  was  void,  and  that  the  premium  should  be  returned. 

As  a  foreigner  cannot  recover  back  the  premium  when  the  2  &>*- &  p« 
insurance  is  against  British  law  on  a  voyage  in  contraven-  ^ef^S*  *" 
tion  of  it ;  as  on  a  Danish  ship  from  Bengal  to  Copenhagen,  Bos.  &  P. 
and  the  ship  loaded  at  Calcutta,  contra  to  12  Car.  II.  c.  18.  604,  Chai- 
8.1.     So  a  Swedish  one.  mm  *•  Ben- 

§  13.  Risks  entire  or  divisible.     Special  memoranda.     This  Cowp.  666, 
was  an  insurance  at  and  from  London  to  any  other  ports  or  67i,,T3Tic 
places  for  the  space  of  twelve  months,  at  9  per  cent.    The  Hg^  er* 
court  decided  that  this  risk  was  entire,  and  that  there  could  Park  433, 
be  no  return  premium  after  the  risk  had  once  commenced.  438. 
Usage  in  this  case  had  not  made  the  risk  divisible,  as  it  had 
done   in   some  others,   or  rather  the  risk  was   divided  at 
and  from  ;  but  usage  had  not  apportioned  the  premium  to 
each. 

vol.  ii.  22 
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Ch.  40*  §  14.  In  this  case  it  was  decided  that  if  a  ship  be  insured 

Art*  20.  at  and  from  London  to  Halifax,  in  Nova  Scotia,  warranted  to 

v-^*v-^  depart  with  convoy  from  Portsmouth,  the  risk  and  contract 

Dougl.  587,  are  divisible  ;  and  if  the  ship  depart  from  Portsmouth  without 

Snow!^n  V'  convoy  there  shall  be  an  apportionment  and  a  return  of  pre- 

Same*  3  mium,  as  to  what  was  paid  for  the  voyage  from  Portsmouth 

Bmr.  1237  to  Halifax,  to  be  ascertained  by  the  jury  ;  but  the  jury 

—1241.--  foun(j  it  had  been  usual  to  divide  the  risk ;  and  that  the  pre- 

same  pnnci-      •  t»  ■  r%        d    t% 

pie,  2  Mart,  mium  to  Portsmouth  was  1£  per  cent.     1  Bos.  &  P.  471. 
567,  Roth-         §15*  The  defendant  insured  the  plaintiff's  ship  for  twelve 
well  v.Cook,  months  from  capture,  at  30s.  a  month,  in  all  £18.     She  was 
430  Dougl.   l°st  ky  storms  in  two  months :  the  defendant  tendered  £3 
584!  for  two  months*    Judgment  for  the  plaintiff,  the  assured,  for 

4  Dall.  471,  the  other  £15 ;  for  the  contract  was  entire,  and  there  can  be 
ThomUnaon.  no  apportionment  of  the  premium,  and  there  is  no  instance  to 
--Same,  *  be  found  of  an  apportionment  of  the  premium  on  a  policy  on 
Park  438,      time,  as  in  this  case. 

Itou  l  780  §16*  Assumpsit — Assurance  on  a  French  ship  and  her 
Bermon  t. '  cargo,  the  voyage  was  "  at  and  from  HonjUur  to  the  coast  of 
Wood*  Angola,  during  her  stay  and  trade  there,  at  and  from  thence  to  her 

bridge,  port  or  ports  of  discharge  in  Su  Domingo ;  at  and  from  St. 
Domingo,  back  to  Honfleur"  The  court  held  this  to  be  one 
entire  voyage,  and  if  a  loss  happened  any  time  after  the  com- 
mencement of  the  risk,  there  could  not  be  any  return  pre- 
mium ;  yet  the  parts  of  this  voyage  were  in  fact  very  dis- 
tinct ;  but  these  parts  had  not  been  made  divisible  by  any 
usage :  and  Lord  Mansfield  and  the  court  said,  a  the  insured 
and  insurers  consider  the  premium  as  entire  for  the  whole 
voyage,  without  division,"  at  1 1  per  cent,  "  and  which  is 
extremely  material,  there  is  no  wnere  any  contingency,  at 
any  period  out  or  home,  mentioned  in  the  policy,  which  hap- 
pening or  not  happening  is  to  put  an  end  to  the  insurance." 
"  The  cases  of  Stevenson  v.  Snow  and  Bond  v.  Nutt  are  quite 
different  from  this  ;  they  depended  upon  this,  that  there  was 
a  contingency  specified  in  the  policy,  upon  the  not  happen- 
ing of  which  the  insurance  would  cease.  In  Stevenson  v. 
Snow  it  depended  on  the  contingency  of  the  ship's  sailing 
with  convoy  from  Portsmouth,  whether  there  should  be 
an  insurance  from  that  place ;  this  necessarily  divided  the 
risk,  and  made  two  voyages.  In  Bond  v.  Nutt  it  was  held 
there  were  two  risks  upon  the  same  principle,  at  Jamaica  was 
one ;  the  other,  viz.  the  risk  from  Jamaica,  depended  on  the 
contingency  of  the  ship  having  sailed  on  or  before  the  first  of 
August :  that  was  a  condition  precedent  to  the  insurance  on 
the  voyage  from  Jamaica  to  London." 
Dougl.  268,      §  **•  *he  insurance  was  u  at  and  from  any  port  or  ports 

Simondfe  aL  v.  Boydell,— Same,  1  Mars.  579— £81.— Park  420—423. 
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in  Grmada  to  London,  on  any  ship  or  ships  that  shall  sail  Ch.  40. 
on  or  before  the  1st.  of  May  and  1st.  of  August,  1778,  at  Art.  20. 
18  guineas  per  cent.,  to  return  8  per  cent,  if  she  sailed  from  y^y^^ 
any  of  the  West  India  islands  with  convoy  for  the  voyage 
and  arrives."  Noted  at  the  bottom,  that  the  policy  was  on 
sugars  valued  at  £20  a  hogshead,  for  account  of  L.  G.  The 
ship  Hankey  sailed  m  the  time  with  convoy,  and  had  fifty-one 
hogsheads  L.  G's.  sugars  on  board,  at  £20 — £1,020.  She 
arrived  safe  in  the  Downs,  where  the  convoy  left  her,  never 
coming  further ;  there  she  lost  eleven  hogsheads  overboard, 
and  the  rest  were  damaged  afterward.  The  ship  arrived 
safe  in  London ;  the  forty-eight  hogsheads  saved  sold  for 
£340  instead  of  £800,  their  valued  price :  the  underwriters 
paid  into  court  the  return  premium  on  £340  and  the  value 
of  the  sugars  lost.  The  plaintiff  claimed  8  per  cent,  also  to 
be  returned  on  the  valued  price  of  the  eleven  hogsheads  lost, 
and  on  the  difference  between  what  the  remaining  forty 
hogsheads  produced  and  their  valued  price.  Verdict  and 
judgment  for  the  plaintiffs  for  their  demands  r  that  is,  a  re- 
turn premium  of  8  per  cent,  on  the  whole  :  arriving  applied 
only  to  the  ship. 

§  18.  If  an  insurance  be  made  without  interest,  and  the  Dongi.  468, 
premium  is  paid,  the  assured  shall  not  recover  back  the  pre-  Lowiy  v. 
mium  after  the  ship  has  arrived  safe.    Lord  Mansfield  said  J^p^"^ 
it  was  a  gaming  policy  against  the  act  of  parliament,  and  the  _!park  424 
court  would  not  assist  either  party,  according  to  the  settled  —428. 
rule  in  pari  delicto  portior  est  conditio  possidentis.     Buller, 
J.  thought  that  if  the   assured   in   this  case  had  sued  be- 
fore the  risk  was  over,  they  might  have  recovered  back 
the  premium. 

§19.-4  risk  at  and  from  a  place  is  not  divisible  ;  as  where  Meyer  &  ah 
a  ship  was  insured  "  at  and  from  Jamaica  to  Liverpool,  war-  ••  Gregson. 
ranted  to  sail  on  or  before  the  1st  of  August ;  the  premium  \^w'  6fi7' 
twenty  guineas  per  cent.,  to  return  eight  if  she  sailed  with  conr 
toy."    She  did  not  sail  till  September,  and  was  lost  in  that 
voyage.     The  court  held,  the  assured  should  recover  only 
the  eight  guineas  per  cent,  for  convoy,  and  that  there  should 
be  no  apportionment  for  the  rest  of  the  premium. 

Buller,  J.  said, u  as  the  parties  have  not  considered  it  as 
two  distinct  risks,  nor  estimated  the  risk  at  Jamaica,  neither 
the  court  or  jury  have  any  right  to  do  it ;  for  in  all  the  in- 
surances from  Jamaica  the  policy  runs  '  at  and  from  ;'  and 
though  in  many  instances,  the  voyage  has  not  been  com* 
menced,  jet  there  never  was  an  idea  of  any  part  of  the  pre- 
mium being  returned,  and  no  usage  to  do  so  has  been  found 
by  the  jury."    In  this,  case  the  risk  commenced  at  Jamaica, 
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Ch.  40.  and  the  premium  was  apportioned  as  far  as  there  was  any 

Art.  20.  rule  to  go  by.     Marshall  is  not  satisfied  with  this  case. 

s^^*v^^  §  20.  Insurance  on  goods  "  at  and  from  Jamaica  to  London, 

Long  v.  Al-  warranted  to  depart,  with  convoy,  for  the  voyage,  and  to  sail 

iff  if5  G€°"  on  or  k^01^  ^e  ^ret  °f  August,  at  a  premium  of  twelve 
2  Maw.  570  guineas  per  cent."    The  ship  sailed  from  Jamaica  July  31st, 
571,  same.—  but  without  any  convoy,  whereby  the  underwriters  were  dis- 
Park446.      charged  from  the  remaining  risks.     Assumpsit  for  a  return  of 
premium,  and  verdict  for  the  plaintiff ;    it  farther  found, 
"  that  it  was  the  constant  and  invariable  usage  in  insurances, 
at  and  from  Jamaica  to  London,  warranted  to  depart  with 
Ld.  Mans-     convoy,  or  to  sail  on  or  before  a  certain  day,  to  return  the 
field.  premium,  deducting  one  half  per  cent,  if  the  ship  sailed  with- 

out convoy,  or  after  the  day  prescribed."    The  court  held, 
the  plaintiff  was  entitled  to  recover  according  to  the  usage 
proved.     If  the  risk  be  once  commenced,  there  shall  be  no 
return  of  premium.    There  are  difficulties  in  dividing  risks, 
in  making  apportionments ;  hence  the  court  has  leaned  against 
them  ;  "but  when  the  express  usage  is  found  by  the  jury,  the 
difficulty  is  cured."   Buller,  J.  said  "  usage  explains  and  even 
controls  the  policy ;"  and  u  in  Meyer  v.  Gregson,  no  usage 
was  found."     Marshall  does  not  appear  to  have  fully  con- 
sidered this  distinction  when  he  was  dissatisfied  with  that  case, 
s  Marshall         §  21.  "  A  ship  is  insured  at  twelve  guineas  per  cent.,  to 
58n  Vdley  return  s*x  tf  s^e  sa^  wkh  convoy  from  the  coast  of  Portu- 
2  Bos.  &  P.    681'  an(*  arrive."    She  sailed  with  convoy  from  Opwto  for 
ill.  *       "    Lisbon^  where  the  whole  trade  bound  for  England  were  to 
rendezvous  in  order  to  sail  together  from  thence ;  the  ships 
going  from  Oporto  for  Lisbon  dispersed  in  a  gale  of  wind ;  the 
ship  insured  ran  for  England  and  arrived.     It  was  decided, 
that  this  sailing  with  convoy  from  Oporto  to  Lisbon,  was  a 
sailing  with  convoy  from  the  coast  of  Portugal,  so  as  to  en* 
title  the  assured  to  six  per  cent,  return  premium. 
7T.R.  421,      §22.  Freight  was  insured,  and  part  of  the  premium  was 
Rogers *"      ^g^0^  to  ^e  returned,  u  if  the  ship  sailed  with  convoy  and 
arrived"    She  was  captured  and  recaptured,  and  the  under- 
writers were  obliged  to  pay  salvage  ;  yet  as  she  sailed  with 
convoy  and  arrived,  the  court  held  that  the  assured  should 
have  a  return  of  premium  ;  but  that  in  such  case  the  arrival 
2  Bos.  &  P.    must  be  in  the  course  of  the  vvyagt ;  and  that  in  this  case  the 
1^  ~t  396     vessel  arrived  in  the  course  of  the  voyage. 
Cowp.  66s!        §  ^3*  From  a  v*ew  °f  aU  the  English  cases  the  general 
Man.—        principles  appear  to  be,  1st.  there  shall  be  no  return  pre- 
£^'T-       mium  where  the  risk  has  commenced ;  2d.  there  shall  be  a 
return  if  never  run.  unless  the  assured  has  been  guilty  of 
fraud,  or  the  rule  in  pari  delicto  postior  est  conditio  possidentis, 
applies;    3d.  the  premium  shall  be  apportioned,  when  the 
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parties  by  their  contract,  or  a  usage  found,  afford  a  rule  of  ap-    Ch.  40. 
portionment,  and  then  only.  Art.  20. 

§  24.  Park  states  the  second  thus :  "  that  where  the  risk  v^*v-^/ 
has  not  been  run,  whether  that  circumstance  was  owing  to  Park  429. 
the  fault,  the  pleasure,  or  the  will  of  the  insured,  or  to  any 
other  cause,  the  premium  shall  be  returned;"  but  there  are 
exceptions  to  this,  as  where  the  assured  is  guilty  of  gross 
fraud,  or  insures  against  ah  act  of  parliament.  See  Tyler  v. 
Hern,  Chapman  v.  Frazer  and  Lowry  v.  Bourdieu* 

§  25.  There  is  in  every  insurance  an  implied  warranty  the  i  Mass.  R. 
vessel  is  seaworthy  ;  if  not,  the  policy  is  void,  though  the  as-  436,  Porter 
sured  was  ignorant  of  the  fact ;  and  the  assured  in  an  action  ••  BllfseT" 
for  a  return  of  premium  may  show  that  the  vessel  was  not 
seaworthy,  and  recover  if  not  guilty  of  any  fraud. 

§36.  In  this  case,  after  default  in  an  action  on  a  policy,  2  Mass.  R. 
wherein  it  is  agreed  the  premium  shall  be  deducted  out  of  *&2,  Ww- 
the  loss  claimed,  the  court  may  deduct  it  out  of  a  partial  loss  J?0Pe'  **"  N 
ascertained  by  assessors ;  and  the  assessors  reported  the  pre-  pTm.L 
mium  and  the  court  allowed  it,  though  it  was  objected  that  Company, 
nothing  was  referred  to  the  assessors  but  to  ascertain  the 
partial  losqgpfor  by  the  terms  of  the  policy  the  premium  was 
to  be  deducted  ;  and  Sewall,  J.  said,  if  they  had  not  reported 
the  premium,  the  court  would  have  allowed  it,  and  given 
judgment  accordingly.     Plaintiff  took  nothing,  and  no  costs  to 
either  side. 

§  27.  In  this  case  insurance  was  made  on  the  outward  car-  3  Mass.  R. 
go  to  India,  and  it  was  understood  it  should  continue  till  the  j*92'  C1?T 
return  cargo  should  be  put  on  board ;  then  another  insurance  terplace. 
on  that,  to  commence  from  the  termination  of  the  former,  and 
if  not  in  India  the  second  policy  to  attach  on  {12,650  worth 
of  pepper  return  cargo,  bought  and  shipped  at  Sumatra.  The 
vessel  sailed  to  Sumatra,  and  there  sold  a  part  of  her  out- 
ward cargo  for  produce ;  on  hearing  of  war  between  France 
and  England,  she  returned  to  the  Isle  of  France  with  this 
produce,  and  the  residue  of  her  outward  cargo  ;  this  residue 
was  there  sold  and  vested  in  produce  of  the  island,  and  she 
arrived  safe  in  her  port  of  discharge  in  the  United  States. 
The  court  held,  the  second  policy  attached,  and  so  there 
could  be  no  return  premium*  The  action  was  on  the  pre- 
mium note,  and  the  vessel  had  liberty  to  stop  and  trade  at 
the  Isle  of  France,  &c.  It  was  agreed  that  the  Isle  of 
France  was  usually  considered  among  merchants  as  in  India ; 
and  if  not  in  India,  the  court  thought  the  policy  attached  as 
above  on  said  {12,650.  See,  also,  Pearson  against  Lord; 
premium  returned  as  to  the  interest  in  the  vessel  of  an 
owner  not  named  in  the  policy  ;  so  the  policy  was  void  quoad 
him ;  and  Homer  r.  Dorr,  ch.  26.  a.  5,  as  to  return  pre- 
mium. 
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Ch.  40.  §  98.  The  underwriters  received  additional  premiums  on 
Art.  20.  the  same  policy  and  for  additional  risks,  by  lengthening  the 
vM^v~^<'  voyage ;  the  assured  sued  to  recover  back  the  additional 
3  Johns.  Ca.  premium  on  the  ground  of  a  mistake  in  the  representation* 
•14«h'  SaJT*  Judgment,  n0  return  premium,  as  the  defendants  for  this  ad- 
sd.  »?the  ditional  premium,  10  per  cent.,  had  covered  all  previous  do- 
ff. Tork  Int.  viations  and  resumed  the  risk  from  the  Isle  of  France  back 
C°m*  to  the  East  Indies. 

3  Johns.  Ca.      If  A  by  mistake  pays  a  premium  for  insurance  on  my  ves~ 
?j  h~    n    se''  ^  *nsurer  runs  no  risk,  and  A  may  recover  it  back*    So 
443  458.  *    ^ tne  vo7aSe  ^°  not  commence,  but  the  ship  sail  on  another, 
though  the  assured  gives  his  note  for  the  premium,  he  may- 
recover  a  return  premium,  and  though  his  note  be  not  pakL 
14  Mass.  R.  121. 
Special  Memoranda. 

6  Mass.  R.  §  29.  This  was  assumpsit  on  a  policy  on  vessel,  cargo, 
^fiifdh"**  a  freight  in  the  usual  form,  except  a  memorandum  at  the 
See  ch.  40.  h<>tt(>*n  in  these  words,  "  this  risk  is  against  a  total  loss  only  ,-w 
a.  16,^1,8.  warranted  safe  the  12th  day  of  April  last  in  lat.  29°, 
|3.— 4  Jong.  659  10*;  loss  by  stranding  or  being  cast  on   shore  at 

eates  480.  ^tTma^ .  t^e  cargo  was  saved,  the  vessel  g^QMff  and  car- 
ried into  a  safe  harbour,  and  might  have  been  repaired  at 
less  than  half  her  value,  as  agreed  in  the  policy  ;  but  the 
master  having  no  funds  to  repair  her,  sold  her  and  the  car- 

;o  to  pay  the  expenses  incurred  in  attempts  to  save  h«r; 

leld  the  underwriters  were  not  liable ;  the  words  total  loss 
exclude  all  average  losses.  This  was  understood,  without 
any  doubt,  to  be  the  meaning  of  such  words  in  the  case  of 

7  Johns.  R.    Needham  v.  Gray.     See  ch.  40.  a.  7,  Dorr's  case. 

385,  Coit  v.  a  worj  jn  the  memorandum  explained  by  usage  and  parol 
Company.—  ev^^^^  as   the   word  roots ;  to  shew  by   a  general  usage 

5  Bos.  6  P.  among  merchants  and  underwriters  in  I?ew  York  this  word 
213,  Scott  v.  roots,  first  inserted  in  the  New  York  policies  in  1 787  is  con- 

ParkSo1011  ^ne^  t0  sucn  rools  us  are  perishable  in  their  own  nature,  and 

161.—  '  that  sarsaparilla  is  not  a  root  perishable  in  its  nature,  or  in- 

1  Johns.  R.  eluded  under  that  term  in  the  memorandum  in  the  policy. 

4  East"  135  6  ^os*  ^  ^#'  Paro^  evidence  admitted  to  prove  rice  was   not 

6  do.  207.'  corn.    Dough  654,  a.  24,  s.  12. 

1  Wheaton's       Total  loss  on  memorandum  articles  or  not — not  one,  if  any 
R.  219,  Mo-  part  of  them  be  saved  and  reach  the  destined  port,  by  the 
States  Ins.      acts  °^  ^e  assured  ;  as  where  the  policy  $5,000  on  goods 
Company,      valued  at   that   sum ;   cargo  consisted  of  4,406  bushels  of 
Indian  corn,  100  barrels  of  navy  bread,  and  20  barrels  of 
meal ;  bad  weather  on  the  voyage  from  Cape  Henry  to  Lis- 
bon produced  considerable  leaking;  cast  ashore  near  Lis- 
bon ;  the  assured's  agent  employed  people,  who  landed  near 
half  of  the  corn,  which,  being  dried  and  sent  to  Lisbon,  her 
destined  port,  sold  for  about  a  fourth  of  the  price  of  sound 
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corn,  fee* ;  sold  at  50  cents  a  bushel,  sound  price  $8.25 ;  net    Ch»  40. 
proceeds  of  the  cargo  were  but  a  little  more  than  the  ex-    Art.  21. 
pense  of  saving  it*    Held,  not  a  total  loss,  and  the  under-  y>v^ 
writers  not  liable ;  they  do  not  engage  to  indemnify  for  any  8  Johns.  R. 
partial  loss  whatever  as  to  quantity  or  price*     Park  114,  V.2^'11^" 
cited  ch.  40.  a.  21,  s»  23,  and  other  cases  there ;  Neilson  v,  ^^  ^  * 
Cohtmbuin  Insurance  Company ,  3  Caines'  R.  103  ;  Anderson  v.  Com. 
Gome,  id* ;  Biays  v*  the  Chesapeake  Insurance  Company,  7  17  Johns.  R. 
Cranch.  415  ;  also  a.  9,  s»  13.  312< 

§  30.  Assumpsit  for  a  return  premium  on  a  policy  on  goods 
at  and  from  Bristol  to  New  York,  warranted  to  have  sailed 
between  October  20  and  December  1,  1808  ;  policy  was 
dated  December  21,  1808;  the  cargo  was  wholly  laden  at 
Bristol  before  December  1st,  1808;  the  vessel  sailed  from 
Bristol  after  December  1  and.  before  the  21st,  1808,  and  ar* 
rived  safe  at  New  York.  Held,  three  judges  against  two, 
the  plaintiff  could  not  recover  for  the  policy  attached  on  the 
gooos  in  Bristol,  and  the  warranty  as  to  sailing  applied  only 
to  the  voyage  and  not  to  the  risk  in  port ;  the  two  judges  held 
the  risk  was  one  and  entire,  and  that  the  warranty  was  a 
condition  precedent  to  the  whole,  and  not  being  performed 
made  all  void. 

Art.  21.  The  risk  insured  against  includes  certain  losses  as 
to  time,  place,  and  peril,  and  total  loss* 

It  is  often  a  material  question  how  far  the  risk  as  to  place, 
as  to  time,  and  as  to  peril,  is  within  the  policy ;  settled  rule 
is,  the  loss  must  b€  by  a  peril  insured  against.  3  Wheaton's 
R.  168,  172. 

§  1.  As  to  place* 

This  insurance  was  on  "  the  ship  Onslow,  her  tackle,  apparel,  1  Burr.  341, 
ordinance,  munition,  artillery,  boat,  and  other  furniture?''  be*  *>3, p  «,y  ** 
ginning  the  adventure  from  the  date  of  the  policy  on  a  voy-  ^-^Com-  * 
age  from  London  to  China  and  back,  and  to  continue  and  en*  pany.— 
dure  all  that  time,  &c. ;  the  perils  were,  the  seas,  fire,  ene*  Same  case, 
inies,  &c    She  arrived  in  the  river  Canton  in  Cbxna,  where  ^niiari 
she  was  to  stay,  to  clean,  and  refit,  and  for  other  purposes,  i$l,  \%% 
Her  sails,  yards,  cables,  and  other  furniture  were  taken  out  375, 376. 
of  her  and  put  into  a  warehouse,  called  a  bank-saul,  built  for 
that  purpose  on  a  sandbank  or  small  island  in  the  river,  about 
two  hundred  and  ten  yards  lone  and  forty  or  fifty  wide,  in 
order  to  be  there  repaired,  kept  dry,  and  preserved  till  the  ship 
should  be  heeled,  and  cleaned,  and  refitted.    This  warehouse, 
the  sails,  &c.  were  burnt  by  accident.    The  court  decided, 
that  the  underwriters  were  liable  for  this  loss ;  that  what 
was  done  with  the  sails,  &c.  was  according  to  the  usage. 
The  objections  were,  that  she  was  not  lost  at  sea,  but  on  land, 
and  not  m  the  course  of  the  voyage,  and  durante  itinere  ;  that 
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Ch.  40*     this  was  a  policy  on  the  body  of  the  ship,  and  so  confined  to 

ArU.  21.    losses  at  sea  only ;  that  the  declaration  stated  that  the  goods 

^w^   were  carried  on  shore ;  that  these  sails,  &c.  were  insured  in 

the  ship,  and  if  taken  out  and  put  elsewhere,  the  underwriter  is 

not  liable ;  and  if  a  prudent  act,  it  was  not  necessary,  and 

that  the  company,  by  this  charter,  cannot  insure  at  land* 

Lord  Mansfield,  in  delivering  the  opinion  of  the  court, 
said,  that  the  policy  had  expressly  insured  the  tackle,  Jurnu 
tore,  &c.  of  the  ship  from  fire  u  during  the  whole  time  of 
her  voyage  until  her  return  in  safety  to  London,  without 
any  restriction."  That  they  were  inevitably  burnt  in  China 
during  the  voyage,  and  that  it  was  a  loss  within  the  policy ; 
that  the  master  is  not  in  fault,  if  what  he  does  is  in  the 
usual  course  and  manner,  or  necessarily  from  a  just  cause  ; 
that  the  underwriter  contemplates  whatever  is  done  in  the 
usual  course  and  manner  of  doing  it,  and  calculates  the  pre- 
mium accordingly ;  that  he  supposes  what  is  usual  will  be 
done ;  that  when  the  end  is  insured  all  the  means  of  obtain- 
ing it  are  insured ;  that  when  goods  are  insured,  "  till  landed," 
without  express  words,  the  insurance  extends  to  the  boat,  the 
usual  mode  of  landing ;  that  goods  are  insured  on  board  of 
one  ship  to  a  port,  and  from  thence  on  board  of  another 
ship,  the  insurance  extends  to  all  intermediate  steps  of  remov- 
ing from  onq  ship  to  the  other,  as  usual ; — cited  Bond  v.  Gon- 
sales,  2  Salk.445,  and  Tierney  v.  Etherington,  post :  That  what 
is  usually  done  by  such  ship,  with  such  a  cargo  in  such  a 
voyage,  is  understood  to  be  referred  to  by  every  policy  to 
make  apart  of  it :  That  if  the  master,  exjusta  causa,  goes  out 
of  his  way,  as  to  refit,  to  avoid  enemies,  pirates,  &c,  the  in- 
surance continues :  That  the  only  objection  in  this  case  is, 
that  the  sails,  &c.  were  burnt  "  upon  land,  and  not  at  sea  or 
upon  water ;  and  being  appurtenant  to  the  skip,  losses  and 
damages  ashore  could  not  be  included."  "  The  answer  is 
obvious:  1st,  the  words  make  no  such  distinction ;  2,  the  in- 
tent makes  no  such  distinction ;  many  incidents  might  hap- 
pen at  land,  even  to  the  ship ;"  "  suppose  a  hurricane  to  drive 
it  a  mile  on  shore,  &c. ;  suppose  the  ship  to  be  burnt  in  a 
dry  dock,  or  suppose  accidents  to  happen  to  the  tackle  upon 
land,  taken  from  the  ship  while  accidentally  and  occasional- 
ly refitting,  &c,  these  are  possible.  But  what  might  arise 
from  an  accidental  occasion  of  refitting  the  ship  is  not  near 
so  strong  as  a  certain  necessary  consequence  of  the  ordinary 
voyage,"  which  the  parties  must  have  contemplated. 
Brought?.  §  2.  So  provisions  being  part  of  the  furniture  of  the  ship, 

Whittemore.  put  in  a  banh*saul,  are  within  the  policy,  whenever  done  in 

the  usual  course  of  the  voyage. 
Park  43  45       §  3#  Insurance  "  on  goods,  on  a  Dutch  ship  from  Malaga 
Tierney  t>.  Etherington.—!  Burr.  348.— 1  Man.  163, 164.  % 
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fo  Gibraltar,  and  at  and  from  thence  to  England  and  Holland,  Ch.  40. 
both  or  either,  on  goods  as  herein  is  agreed,  beginning  the  Art.  21. 
adventure  from  the  loading,  and  to  continue  till  the  ship  and  v^w 

ds  be  arrived  at  England  or  Holland,  and  there  safely 
ed."  The  agreement  was,  "  that  upon  the  arrival  of  the 
ship  at  Gibraltar  the  goods  might  be  unloaded,  and  re-ship- 
ped in  one  or  more  British  ship  or  ships  for  England  and 
Holland,  and  to  return  one  per  cent,  if  discharged  in  Eng- 
land*" At  Gibraltar  the  goods  were  taken  out  of  the  ship 
that  brought  them  there,  and  put  into  a  store-ship,  considered 
as  a  warehouse,  and  there  was  no  British  ship  there ;  two 
days  after  the  goods  were  put  into  this  store-ship  they  were 
lost  in  a  storm. 

The  court  held,  this  loss  was  within  the  policy*  Lee,  C* 
Justice  said,  policies  are  to  be  construed  largely  "  for  the 
benefit  of  trade  and  the  assured ;"  the  construction  must  be 
"  according  to  the  course  of  trade  in  the  place  5  and  the  mode 
there  appears  to  have  been,  that  when  there  was  no  British 
ship  there,  then  the  goods  were  kept  in  store-ships :"  that 
u  where  there  is  an  insurance  on  goods  on  board  such  a  ship, 
that  insurance  extends  to  carrying  the  goods  on  shore  in  a 
boat.  That  this  case  was  the  same  as  if  the  loss  had  hap- 
pened in  the  act  of  unshipping  from  one  ship  to  another,  and 
as  this  is  the  known  course,  this  was  intended*  What  is  a 
port  or  not  within  the  words  detention  in  port. 

§  4.  At  and  from.    The  policy  was  on  the  ship  Capel  "  at  7  Johns.  R. 
and  from  Jamaica  to  London,  warranted  to  have  sailed  on  or  £7'  63*"^j 
before  the  1st  of  August,  1776."   She  sailed  from  St.  Ann's  Bond*.    ' 
bay  July  26,  for  Bluefields  for  convoy  there,  and  from  thence  Nutt.— 
August  6.     Lord  Mansfield ;  u  at  and  from  Jamaica,"  was  the  SS^J??1^ 
whole  island ;  the  words  comprised  the  whole  island  and  the  7  cianch 
port  from  which  the  ship  "  was  to  sail  was  the  whole  island  337. 
of  Jamaica ;"  by  these  words  she  was  protected  during  her 
stay  at  Jamaica ;  u  by  force  of  them  she  had  aright  to  go  to 
any  port,  or  all  round  the  island." 

§  5.  u  At  and  from"  the  port  of  London,  the  underwriters  1  Mars.  17 
are  liable  for  any  accident  that  may  happen  to  the  ship  from 
the  time  of  subscribing  the  policy. 

§  6.  This  was  an  insurance  {2,000  on  the  vessel,  and  2  Mass.  R. 
{2,000  on  her  cargo,  "from  Marblehead  to  one  or  more  i2?^^1* 
ports  in  the  West  Indies,  for  the  purpose  of  selling  her  out-  iemM.  I. " 
ward  and  purchasing  a  return  cargo,  and  at  and  from  thence  Company, 
to  Marblehead,  or  her  first  port  of  discharge  in  the  United 
States."    The  policy  was  in  the  usual  form  as  to  risks,  and 
the  underwriters  were  not  to  be  liable  for  partial  losses  un- 
der five  per  cent. ;   declaration  stated  a  loss  on  the  cargo, 
that  it  was  consumed  and  destroyed  by  fire  in  and  during 

vol.  ii.  23 
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Ch.  40.  the  voyage  at  a  place  called  Cape  Francois ;  that  the  vessel 
Art.  21.  was  detained  by  an  embargo,  imposed  by  persons  exercising 
the  powers  of  government  at  the  same  place  from  February 
4  to  March  27, 1802,  to  the  plaintiff's  damage  $  1,000.  Sailed 
from  Marblehead  October  23,  1801,  with  a  cargo  of  fish,  in- 
voiced at  $  2,637,  the  property  of  the  plaintiff;  arrived  in  the 
West  Indies  November  17,  and  at  Owe  Francois  December 
5,  where  the  outward  cargo  was  landed  in  different  parcels 
December  26,  and  placed  in  the  care  of  a  factor,  Mr.  Cos- 
tint,  by  whom  the  whole  was  sold.  Sales  were  completed 
January  2,  1802,  and  produced  $4,618.78,  of  which,  about 
$  1,300  were  vested  in  other  articles  for  a  return  cargo,  and 
which  afterwards  were  brought  home  in  the  vessel ;  and  for 
the  residue  the  factor  remained  accountable  till  the  2d  of 
February,  1 802,  $3,000  in  6  bags,  $500  each ;  the  captain 
took  one  to  carry  on  board,  but  could  not  get  a  permit  to 
take  the  money  on  board.  This  one  bag  was  brought  home, 
and  the  rest  left  with  Castine  to  be  concealed  by  him.  Feb- 
ruary 4,  1802,  the  town  was  plundered  and  burnt  by  the 
negroes,  and  the  French  fleet  arrived,  taking  possession  of 
the  harbor,  embargoed  all  vessels  there ;  Castine's  house 
was  burnt,  and,  as  he  said,  the  5  bags  of  money  there  lost ; 
of  which  $1,300  were  found  among  the  ruins  by  the  captain, 
Castine,  and  another  person,  of  which  $450  were  paid  to  the 
captain  and  brought  home  in  the  vessel.  During  the  embar- 
go two  centinels  and  three  other  persons  from  the  French 
leet  were  kept,  by  orders  from  the  commander  on  board  the 
plaintiff's  vessel,  and  supported  from  her  provisions.  March 
29,  1 802,  offer  to  abandon  to  the  underwriters  who  refused 
to  accept,  &c. ;  the  vessel  afterwards  arriving  with  what 
was  saved,  the  whole  was  disposed  of  by  the  assured.  The 
business  at  Cape  Francois  was  conducted  in  the  usual  way, 
and1  some  damage  was  done  to  the  vessel  and  her  boat  dur- 
ing the  embargo.  The  abandonment  was  waived  by  bring- 
ing an  action  for  a  partial  loss ;  nor  was  it  offered  till  the 
embargo  was  removed,  though  not  heard  of,  and  when  the 
property  arrived  the  assured  also  disposed  of  it. 

§  7.  The  court  held,  the  underwriters  were  not  liable ; 
1.  for  the  loss  of  the  money,  for  the  policy  protected  the 
cargo  only  water  borne,  and  to  the  shore,  and  the  cargo 
was  insured  only  as  the  vessel  was;  the  insurance  was 
only  of  the  perils  of  the  sea,  and  not  of  the  factor's  ware- 
house, &c. 

2.  Not  for  damages  to  the  vessel  during  the  embargo  from 
worms  and  climate  ;  this  is  like  the  wearing  and  natural  decoy 
of  ike  vessel,  and  not  by  the  perils  of  the  sea. 

3.  Not  for  the  provisions  consumed  by  said  five  persons ; 
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these  cases  are  not  covered  by  a  policy  on  the  vessel^  her  ap-  Ch.  40* 
purtenances  and  cargo ;  if  allowed  at  all,  are  deductions  from  Art*  21. 
the  freight  and  earnings.  ^w/, 

4.  Not  for  the  possible  earnings  of  the  vessel  during  the 
embargo. 

As  to  the  provisions,  see  Thompson  v.  Bancroft,  and  Pad- 
idford  v«  Boardman,  and  some  other  cases  decided  or  known 
since  the  above  decision.  In  this  case  the  dangers  of  the 
seas  were  confined  to  the  water  ;  6  Cranch  171,  176,  United 
States  v.  Hall  £  a/.,  in  debt  on  an  embargo  bond,  dated  De- 
cember 29, 1807,  conditioned  to  re-land  a  cargo  in  the  United 
States,  "  the  dangers  of  the  seas  only  excepted"  and  the  vessel 
was  driven  by  stress  of  weather  to  the  West  Indies,  and  the 
cargo  was  landed  and  detained  by  the  government  of  the 
place.  Held,  this  was  such  a  casualty  as  came  within  the 
exception  of  dangers  of  the  seas.   Id.  307,  324. 

At  and  from  in  a  policy  on  goods,  means  from  the  time  3  Johns.  Ca.. 
the  goods  are  laden  on  board  the  vessel.  10,  Patrick 

Insurance  for  six  months,  &c.  means  six  months  together,  Doarf1^ 
that  is,  a  connected  portion  of  time ;  Segen  v.  Bridge.     If  on  —3  Dall. 
cargo  for  six  months  at  fifteen  per  cent.  "  as  interest  shall  ap*  510. 
pear,"  the  premium  is  to  be  paid  on  the  value  of  the  different 
cargoes  for  the  time  on  board. 

§  8.  As  to  Time.    If  a  ship  be  insured  to  Jamaica,  the  risk  Marshall 
ends  when  she  has  been  moored  twenty-four  hours  in  safety  i^^il'ZT 
after  her  arrival  in  the  first  port  in  the  island.    After  this  an  j  w.  bi. 
insurance,  at  and  from*  begins.     In  this  case  the  last  risk  be-  419,  Cam- 

San  before  the  vessel  had  delivered  all  her  outward  cargo ;  den  •• Cow- 
ut  the  outward  policy  on  goods  continues  till  they  are  land-  ^gMnm  yrr 
ed.    As  to  time  and  what  is  being  at  sea,  14  Mass.  R.  31.      m.— Park* 

§  9.  If  a  vessel  smuggle  in  a  voyage  and  is  seized  after,  or  42, 43.— 
receives  her  death  wound  in  the  voyage  and  perishes  after,  IJ^'  252* 
the  underwriter  is  not  liable ;  as  the  loss,  and  die  whole  loss,  offlc^  *" 
must  happen  within  the  time  of  the  voyage  insured.     See  a. 
11.  s.  16;  3  Cain.  39. 

u  At  and  from  Bengal  to  England,"  "  means  the  first  ar- 
rival at  Bengal,"  and  so  first  arrival  is  to  be  understood, 
when  such  words  are  used  in  policies. 

§  10.  So  in  this  case  the  court  held  the  risk  continued  on  Dougl.  492, 
goods  many  weeks  in  a  voyage  to  the  Labrador  shore  after  Noble  «. 
the  vessel  arrived  there ;  there  being  a  custom  to  keep  them  Keimow*y- 
on  board.     See  art.  6,  s.  7 ;  when  risks  end,  &c. 
§  11.  The  risk  on  the  ship  generally  begins  from  the  time  Park  24,  26. 


goods  ;  and  1  Marshall  165,  166, 167,  a  public  lighter  is  con-  Carruthcri.- 
sidered  as  the  ship's  boat ;  and  Ruckers  case  and  Hurry9*  case.  1  Mara- 16*# 
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Ch.  40.        §  1 2.  The  general  rule  is,  that  the  risk  continues  on  goods 
Art  21.    while  they  are  on  board  the  ship  mentioned  in  the  policy  ; 
v^-v-^-/   and  if  they  be  removed  from  on  board  that  ship  and  landed, 
l  Marshall     or  put  on  board  of  any  other  ship,  without  the  consent  of  the 
162-  underwriters,  the  contract  is  at  an  end ;  exception,  if  a  ship 

be  disabled  in  the  course  of  "  her  voyage,  so  as  to  be  incapa- 
ble of  proceeding  to  her  port  of  destination,  and  it  becomes 
necessary  to  shift  the  goods  on  board  of  another  ship,"  &c. 
It  is  now  settled,  the  risk  continues,  and  the  underwriters  re- 
main liable  for  any  loss  that  may  happen,  to  the  goods  on 
board  the  new  ship.  If  in  the  twenty-four  hours  the  ship  be 
ordered  away  for  quarantine,  the  risk  continues — so  if  seized 
as  prize. 
l  Man.  176.  §  1 3.  Third,  as  to  perils*  It  has  been  decided  that  liberty 
Eip.  R.  610,  t0  touch  and  stay  does  not  authorize  the  assured  to  break  bulk 

w£deU.  and  trade-  9  Mass*  R-  85'  92>  Manly  v.  United  M.  and  F. 
Insurance  Company ;  policy  was  for  one  year,  to  commence 
December  7,  1810,  at  noon  ;  the  vessel  sailed  the  day  before 
(from  Barbadoes)  but  was  safe  the  7th,  &c. ;  afterwards  lost 
within  the  year.  Held,  the  underwriters  were  liable  for  the 
loss. 

§  1 4.  Losses  by  the  perils  of  the  sea,  generally  mean  such 

accidents  as  proceed  from  mere  sea  damage  ;  as  stress  of 

l  Show.  323.  weather,  winds,  storms,  and  waves,  lightning,  rocks,  sands, 

—•Park  481.  &c. .  $&  foundering  at  sea,  stranding,  &c.    It  has  been  held 

that  one  of  the  dangers  of  the  sea  is  pirates* 
6  Mm.  R.  §  15.  Insurance  u  $5,000  in  specie  and  merchandize  out, 
v^Mms"?*?8  an"  merchandize  home  on  board  the  brig  Success,  at  and  from ' 
&  M.  Ins.  Boston  to  port  or  ports  in  the  islands  of  Sumatra  and  Java,  for 
Company,  the  purpose  of  disposing  of  the  outward  and  procuring  a  return 
cargo,  and  at  and  from  tnence  to  her  port  of  discharge  in  the 
United  States,  with  liberty  to  touch  at  the  usual  places  for 
refreshment,  on  the  outward  and  homeward  passages,  and  to 
trade  thereat.9'  At  Labouaga,  in  Sumatra,  a  part  of  the  mer- 
chandise was  sent  on  shore,  a  chest  of  opium  ;  the  bargain 
failing  it  was  put  into  the  ship's  boat  to  be  carried  on  board 
her,  and  when  on  the  water  was  violently  seized  by  the  peo- 
ple of  the  place  and  detained,  either  by  the  sovereign's  order 
or  by  assailing  thieves.  Held,  the  underwriters  were  liable. 
The  opium  was  not  in  fact  sold  so  as  to  change  the  property 
though  put  ashore,  and  the  master  conducted  his  business 
according  to  the  usage  of  the  place ;  the  opium  was  not  safely 
landed  perhaps ;  but  if  it  was  the  policy  as  much  protected 
the  opium  in  the  boat  as  in  the  ship,  when  it  became  necessa- 
ry to  rcship  it  in  the  course  of  the  voyage,  and  the  boat  was 
to  be  considered  as  apart  of  the  ship* 

§  16.  Assumpsit  on  a  policy  dated  December  5,  1809,  on 
$2,000  "  on  the  brig  Joseph  from  Boston  to  Tonningen^  against 
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the  usual  risks.    By  stress  of  weather  6he  was  driven  into    Ch.  40. 
the  Elbe,  and  proceeding  to  Gluchstadt  was  seized  by  the    Art.  21. 
Danish  government,  and  by  its  order  unloaded  ;  vessel  and  v^^-v"^^ 
cargo  were  afterwards  liberated ;  permission  being  refused  9  Mass.  R. 
for  her  to  pass  the  French  battery  at  the  mouth  of  the  Elbe,  *°i; phaPleJ 
the  consignee  of  the  cargo  agreed  to  receive  it  at  Gluchstadt,  and  *'     pp 
paid  the  freight ;  the  ship  cleared  for  New  Orleans,  and  pro- 
ceeded about  eight  leagues  down  the  Elbe,  but  forbidden  to 
pass  that  battery,  returned  to  Gluchstadt,  and  there  was  sold 
by  order  of  the  Danish  government  to  pay  the  seamen's  wages. 
After  said  attempt  to  leave  the  Elbe,  and  before  sold,  the  as* 
sured  offered  to  abandon,  which  was  refused  ;  held,  the  un- 
derwriters were  not  liable,  the  whole  purpose  of  the  voyage 
being  answered  by  such  delivery  and  receipt  of  the  cargo ; 
so  no  loss  within  the  policy  ;  the  insurance  was  only  to  Ton' 
nmgen  ;  and  Gluchstadt,  by  the  free  consent  of  the  master 
and  consignee,  was  substituted  to  Tonningen,  the  cause  of 
which  was  mere  fear  of  obstruction  at  the  French  battery,  and 
this  fear  could  not  justify  an  abandonment;  the  last  attempt 
to  pass  it,  was  above  a  month  after  the  cargo  was  delivered ; 
this  was  after  the  voyage  insured  was  ended  at  Gluchstadt, 
substituted  to  Tonningen  by  mutual  consent,  &c. 

§  17.  As  to  blockades.      See  art.  7,  s.  17,  22,  33,  41 ;  art.  C.  224.  a. 
11,  s.  29;  art.  12,  s.  25.    Where  the  insurance  is  against  all  *3-— 
risks,  blockaded  ports  excepted,  a  vessel  sailing  ignorantly  for  ^"yeaton 
one,  is  protected  by  her  policy  ;  the  exception  is  not  of  the  v.  Try. 
port,  but  of  the  risk  of  capture  for  breaking  the  blockade.     2. 
A  vessel  sailing  ignorantly  for  a  blockaded  port,  is  not  liable 
to  capture  by  the  law  of  nations. 

§  18.  Same  principle  ;  a  neutral  cannot  be  deemed  in  de-  TJohiw.  R. 
Ucto,  or  to  have  violated  his  neutral  duty  by  attempting  to  ^fll  Unit- 
enter  a  blockaded  port,  until  he  has  notice,  actual  or  construe-  edhu.Com. 
tive,  of  the  existence  of  the  blockade.  2.  The  accidental  and 
temporary  dispersion  of  a  blockading  squadron  by  a  storm,  is 
not  a  suspension  of  the  blockade,  if  it  return  to  its  station  as 
soon  as  practicable.  A  vessel  and  cargo  were  insured  from 
New  York  to  St.  Lucar  ;  but  the  underwriters  took  no  risk  of 
a  blockaded  port,  but  if  turned  away,  the  assured  to  be  at 
liberty  to  go  to  a  port  not  blockaded.  She  sailed  from  New 
York  November  23,  1807.  January  27,  1808,  when  St.  Lu- 
car was  blockaded,  she  was  captured  off  Cape  St.  Mary,  on  the 
coast  of  Portugal,  about  seventy  or  eighty  miles  from  the 
shore,  by  a  British  cruiser,  and  condemned  at  Gibraltar  as 
lawful  prize  "  for  having  violated  the  blockade  of  Cadiz  and 
St.  Lucar."  January,  February,  and  March,  there  was  a 
blockading  squadron  off  Cadiz  of  about  thirty  vessels  that 
could  be  seen  from  St.  Lucar,  and  generally  understood  the 
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Ch.  40.    blockade  included  St.  Lucar.     Underwriters  not  liable,  far 

Art.  21.    the  said  clause  extended  to  every  loss  that  happened  by  rea- 

v^^-v-^^  son  of  a  blockaded  port,  whether  such  blockade  was  strictly  le* 

gal  or  not,  did  the  master  know  of  the  blockade* 
8  Johns.  R.        §  19.  Fear  of  capture  on  account  of  a  blockade,  ire.      A 
C77' *b*l       vesse*  was  insured  from  New  York  to  Leghorn ;  sailed  No- 
the^Unite/"  vember  1,1807;   January  9,  1808,  within  the  straits,  and 
Id*.  Com.      about  sixty  or  seventy  leagues  from  Leghorn,  she  was  board* 
^ee  c|?'40,  a#  ed  by  a  British  cruiser,  the  commander  of  which  endorsed 
' 8*     "         her  register,  warning  her  not  to  proceed  to  Leghorn,  nor  to 
any  port  of  France  or  Spain,  Portugal,  Holland,  Denmark, 
Tuscany,  Naples,  Ragusa,  &c,  or  any  other  country  at  war 
with  Great  Britain,  or  from  which  the  British  flag  was  ex- 
cluded, under  pain  of  confiscation  ;  such  ports  being  declared 
to  be  in  a  state  of  blockade  by  the  British  orders  of  council 
of  November  11,  1807,  and  the  vessel  was  warned  not  to 
proceed  to  any  such  ports,  without  first  stopping  at  a  British 
port.  She  put  into  Gibraltar,  where  the  captain  was  informed 
of  the  French  decrees  of  Milan  and  Spanish  decree  of  Aran- 
guez,  and  was  refused  a  clearance  to  any  but  a  British  port ; 
he  fearing  capture  if  he  went  to  any  port  in  the  Mediterra- 
nean, cleared  for  Falmouth,  and  sailed  to  that  place  under 
British  convoy,  where  he  arrived  March  25,  1 808.     The  as- 
5  £a«t  50.*-  sured  abandoned  for  a  total  loss.     Held,  neither  (he  fear  of 
3  Bos.  &  P.    capturt  arul  condemnation,  nor  the  circumstances  in  which  the 
vessel  was  placed  was  a  cause  for  abandoning  the  voyage ;  so 
the  underwriters  not  liable  :  2d.  That  the  endorsement  on  the 
register  and  said  warning,  was  not  an  act  of  search,  or  a  visit 
within  said  Milan  and  Aranguez  decrees  :  3d.  Nor  within  the 
law  of  nations  :  4th.  Nor  was  the  vessel  under  the  restraint 
of  princes  at  Gibraltar,  a  clearance  not  being  essential ;  and 
7  Johns.  R.    the  tlireat  of  British  capture  did  not  amount  to  such  restraint* 
44**  Also,  see  what  are  arrests  and  detainments  of  princes,  and  not 

illicit  or  prohibited  trade.  See  the  case  of  Mumford  ?•  the 
Phoenix  Insurance  Company  ;  and  after  an  abandonment 
properly  made,  the  master  becomes  the  agent  or  servant  of  the 
underwriters.  Sir  W.  Scott  and  English  courts  admit  three 
things  to  be  essential  to  blockades  :  1st.  The  existence  of  an 
actual  blockade  by  a  competent  force  to  prevent  ingress  and 
egress  declared  by  legal  authority  :  2d.  This  must  be  knoan 
to  the  party  accused  of  a  breach  of  it :  3d.  Some  act  of  vio- 
lation, by  going  in  or  coming  out  with  a  cargo  laden  after 
the  commencement  of  the  blockade;  explained  by  many 
cases.  Chitty's  Law  of  Nations  128  to  147,  cites  on  the  1st 
point,  1  Rob.  R.  146 ;  6  Rob.  R.  367  ;  1  Rob.  R.  80,  86, 
93 ;  4  Rob.  R.  66  ;  1  Acton's  R.  59,  64 ;  3  Rob.  R.  1 56, 
158,  159  ;  Marshall  6.  1.   c.   3,  s.  3.     On  the  2d  point,  & 
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Rob.  R.  367;  2  Rob.  R.  110,  114,  138,  131,  298;  1  Ac-    Ch.  40. 
ton's  R.  61,  62, 141,  161 ;  5  Rob*  R.  76  ;  1   Rob.  R.  333,    Art.  21. 
146,  92,  152,  166 ;  6  Rob.  R.  364 ;  1    Rob.  R.  83 ;  6  Rob.  v^-v-w 
R.  65  ;  3  Rob.  R.  324.    On  the  3d  point,  6  Rob.  R.  30, 
182,204,364,376,387,440;  1    Rob.   R.  86,  92,  80,   150, 
172;  2  Rob.  R.  124 ;  5  Rob.  R.  27, 256 ;  1  Edwards,  33, 39, 
203,  252 ;  3  Rob.  R.  147, 173,  297 ;  4  Rob.  R.  65,  93  ;  Ac- 
ton's  R.  25,  59,  61.    As  numerous  as  these  cases  cited  are, 
in  almost  every  one  of  them  some  new  distinction  is  made. 

Case  on  a  policy,  on  all  kinds  of  lawful  goods,  on  a  voyage  8  Cranch 
from  Teneriffe  to  Surabaya,  and  at  and  from  thence  to  Phi-  &V 66,  Mc 
ladelphia,  warranted  American  property.    The  policy  was  £  Marine 
against  unlawful  arrests,  restraints,  and  detainments  of  kings,  ins.  Com. 
&c. ;  vessel  seized  twice,  and  turned  away  after  some  days'  A.  D.  1811. 
detention  for  attempts  to  break  the  blockade  of  the  island  of  ^*Cai,llt,, 
Java ;  declaration  alleged  an  unlawful  seizure,  restraint,  and 
detention  by  a  British  frigate,  and  thereby  a  total  loss.    Held, 
1.  The  word  unlawful  extended  as  well  to  restraints  and  de- 
tentions as  to  arrests  :  2.  The  restraint  was  legal,  as  the  2  Maule  & 
blockade  was  legal,  and  the  master  attempted  to  enter,  &c,  ^  R-  w» 
after  once  turned  away.     Judgment  for  the  underwriters. 
A  policy  on  goods  loaded  at  the  port  of  A  does  not  protect 
goods  previously  loaded,  though  actually  on  board. 

§20.   Underwriters   liable  for  repairs,  but  not   a  bottomry  3  Johns.  R. 
bond,  4rc.     A  vessel  insured  from  New   York  to  Bordeaux,  j^*>  **£**  * 
and  consigned  with  a  part  of  her  cargo,  belonging  to  the  Q^m\  iM# 
owner  to  A  at  B.  and  on  A  the  owner  had  drawn  bills  to  the  Company- 
full  amount  of  the  goods  and  freight.    The  master  applied  to  ^Zl****** 
A  for  money  to  make  necessary  repairs  to  enable  her  to  re-  j^^ \  *j, 
turn  to  New  York.     A  advanced  the  money,  and  took  a  bot-  v.  Marine 
tomry  bond  for  the  amount  with  marine  interest.     Held,  as  Ins- Com- 
above  ;  liable  only  for  a  total  loss  and  expenses  of  labour  to 
recover  the  vessel,  &c.  prior  to  a  composition  with  the  cap- 
tors, and  not  to  marine  interest,  &c,  secured  by  a  bottomry 
bond  given  on  buying  in  the  vessel,  the  underwriters  having 
refused  to  accept  the  ship  and  to  affirm  the  master's  purchase ; 
nor  to  any  charges  or  losses  consequent  on  the  purchase ; 
and  after  a  legal  abandonment,  the  assured  are  not  bound 
by  the  acts  of  the  master,  and  his  acts  are  those  of  the  un- 
derwriters.    The  rule  the  assured  may  recover  in  the  first 
instance  the  whole  of  the  underwriters,  does  not  hold  where 
the  ship,  freight,  and  cargo  belong  to  the  same  person  and 
the  freight  and  cargo  are  not  insured. 

§  21.  Goods  on  deck  are  not  protected  by  a  policy  on  goods  3  Johns.  Ca. 
tod  cargo,  unless  expressly  mentioned,  and  if  so  in  the  poli-  l?8*  *jenox 
<7,  yet  if  thrown  overboard  to  lighten  the  ship  in  a  storm,  ^com?6* 
and  for  the  preservation  of  the  ship  and  cargo,  &c,  they  are 
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Ch.  40*    not  brought  into  a  general  average ;  but  the  ship's  boat)  mak- 

Art.  21.    ing  part  of  the  same  jettison,  is  held  to  a  general  average,  as 

v^v^v/  being  a  part  of  the  ship*    A  ship  driven  on  an  enemy's  coast, 

Peake  212.    by  tne  wind  and  there  captured,  is  lost  by  capture,  not  the 

the  perils  of  the  sea.    5  Bos.  &  P.  336.    A  leak  occasioned 

by  rats,  is  by  perils  of  the  sea.     1  Bin.  592;  but  not  if  by 

worms,  1  Esp.  R.  445 ;  2  Mass.  R.  420. 

See  Aban-        §  22.  Total  loss.    Many  cases  of  total  lasses  have  been 

donmentand  already  considered  under  the  preceding  heads,  as  abandon- 

rei*  *        ment,  average,  &c.,  but  as  the  cases  are  extremely  numerous 

in  which  the  questions  have  been  and  may  be,  if  a  total  loss 

or  not,  it  may  be  useful  to  add  sundry  more  cases,  English 

and  American,  in  which  total  losses  have  been  allowed  or 

not. 

sstra.  1065.      It  is  a  total  lass  if  the  salvage  do  not  amount  to  the  freight, 

191  — i^)E"  see  ^<wu^ v-  K^HL*  tota*  l°ss  d"  l^e  8k*P  or  voyage  be  lost,  but 

6  E.  187.—  not  *f  ^e  S^P  arrive  safe,  though  not  worth  repairing. 

2  East  109,        But  where  a  ship  insured  arrived  in  port  a  mere  wreck, 

FWton*"  an(*  "*  a  ^ew  ^a^s  sunk>  and  *n  the  mean  time  was  preserved 
from  sinking  by  being  lashed  to  a  hulk,  it  was  a  total  loss, 
though  her  cargo  was  saved  and  brought  to  a  profitable 
market.  What  not  a  total  loss,  13  Mass.  R.  108;  111, 
Hemmenway  v.  Eaton. 
3Bos.  fcP.  §  23.  Not  a  total  loss  if  the  destined  port  be  shut  against  the 
387,  Hodg-    8hip.    As  where  pilchards  were  insured  in  a  British  ship 

RobTnjon ^om  a  P°rt  *n  ^flg^an^  to  JVVpfc*»  to,  sail  with  convoy,  and 

5  East  59.—  with  the  usual  memorandum,  corn,  fish,  salt,  fruit,  flour,  and 
1  Johns.  R.  seed,  were  warranted  free  from  average,  unless  general  or 
J8J  hna  R  ^c  S^*P  s^ou^  be  stranded*  On  the  passage  correct  infor- 
88.—  *  *  mation  was  received  that  all  the  ports  of  Naples  were  shut 
l  Caines'  R.  against  British  ships ;  thereupon  the  commander  of  the  con- 
L9p~~3p°8,  voy  ordered  the  snip  to  Minorca  where  the  pilchards  were 
Dyson  r. '  so^  ky  orders  of  the  vice-admiralty  court,  for  a  very  small 
Rowcraft  &  sum.  Held,  1.  the  assured  could  not  abandon  for  a  total  loss ; 
479.— . Park    2.  the  assured  could  not  declare  in  this  case,  as  for  a  loss 

7  East  222.  w^^*n  ^e  P°^cJi  there  was  no  general  average,  stranding,  or 
—see  a.  20,  total  loss,  as  in  the  next  case.  But  where  there  was  a  policy 
28,29,  on  fruit  from  Cadiz  to  London,  with  such  memorandum  ;  in 

wawnhS  r  ^ie  voyaSe  t"le  ^ru^  was  spoilt  and  rotten,  and  the  ship  was 
Park  la?*  ~  driven  into  an  intermediate  port  so  much  damaged  she 
but  see  could  not  proceed.    And  the  government  there  forbid  the 

Cocking  r.  fruit  to  be  landed,  and  the  ship  was  there  sold,  and  the  fruit 
PariTl^T  ^ove  overboard  necessarily  ;  held  this  was  a  total  loss*  For, 
said  the  court,  the  underwriters  engage  "  that  all  the  com- 
modities shall  arrive  safe  at  the  port  of  destination,"  but  that 
he  will  not  be  liable  for  partial  losses  on  perishable  articles, 
as  corn,  fish,  fruit,  &c.  because  liable  to  be  deteriorated 
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many  ways,  "  but  if  the  commodity  be  totally  lost  to  the  as-    Ch.  40. 
sured,  he  undertakes  to  pay;"  here  was  a  total  loss  by  tern-    Art.  21. 
pestuous  weather  and  sea  water  shipped  in  the  voyage,  "  as  s^^v^^ 
much  as  if  the  waves  had  carried  the  cargo  overboard ;" 
and  see  Burnet  v.  Kensington  and  Thompson  v.  Romcroft ;  and 
Atty  v.  Lindo;  all  the  memorandum  articles  being  hides,  is  all 
of  one  sort ;  no  partial  loss.     7  Cran.  415. 

Smith  v.  Universal  Insurance  Company  of  New  York  ;  the 
defendant  insured  the  plaintiff's  vessel  and  cargo  to  cer- 
tain Mexican  ports ;  but  not  to  be  liable  for  illicit  trade  ;  she 
arrived  off  the  coast  of  Mexico  with  a  cargo  prohibited  by 
the  Royalists,  but  admissible  by  the  Independents,  then  en- 
gaged in  a  civil  war;  after  some  time  she  left  those  coasts  to 
avoid  capture  by  the  Royalists,  and  then  returned  to  them 
and  found  the  port,  where  it  was  intended  to  deliver  the  car- 
go to  the  Independents,  in  the  possession  of  the  Royalists,  and 
she  returned  with  her  outward  cargo  to  New  York ;  and  the 
plaintiff  offered  an  abandonment  as  for  a  technical  total  loss ; 
not  accepted ;  plaintiff  in  his  declaration  laid  the  loss  to  be 
by  restraint  of  princes.  Held  there  was  no  such  loss  or  re- 
straint; that  there  was  only  fear  of  such  restraint,  and  in 
fact  illicit  trade  was  the  efficient  cause  of  breaking  up  the 
voyage,  and  if  there  was  a  loss  of  voyage  in  the  vessel's  first 
being  driven  from  the  coasts  of  Mexico,  that  loss  was  at  an 
end  by  her  recovering  her  voyage  when  she  returned  to  them, 
and  found  her  port  in  the  possession  of  the  royalists,  and  the 
vessel  excluded  by  the  Spanish  laws  against  illicit  trade,  all 
which  was  long  before  the  offer  to  abandon,  and  her  said  ex- 
clusion was  exactly  like  that  in  Hadkinson  v.  Robinson,  a- 
bove ;  and  the  underwriters  did  not  insure  the  voyage  should 
be  performed  without  delay. 

§  24.  Total  or  partial  loss,  technically  considered,  aris-  3  Cranch,v 
ing  from  capture  and   recapture,  depends  on  the  particular  357,  Marine 
circumstances  of  the  case ;  and  4  Cranch.  203,  the  techni-  Tucker.— 
cal  total  loss  arising  from  capture,  ceases  with  the  final  de-  %  Caines, 
cree  of  restitution,  though  the  decree  may  not  have  been  274.— 
executed  at  the  time  of  the  offer  to  abandon  ;  48  percent,  loss,  J41°  {£4 
not  a  total  loss ;  1  D.  &  E.  187.  ' 

§  25.  Held  a  total  loss,  where  a  vessel  and  cargo  were  1  Johns.  R. 
captured,  and  the  owner  of  the  goods  abandoned  them  to  the  *J3, 439, 
underwriters,  also  to  the  underwriters,  his  interest  on  the  HaUett    ? 
profits,  and  he  recovered  for  a  total  loss  of  his  profits  against  3 Caines,  2 J, 
the  insurers  of  them,  though  there  had  been  a  previous  aban-  Dayy  r- 
donment  of  the  goods  to  the  underwriters  on  the  cargo,  who  ^  ^"is  — 
received  them  after  their  release  by  the  captors,  and  sold  them  5  East,  388. 
to  a  profit.  1  Johns.  Cas.  293 ;  not  a  total  loss  where  the  re-  —6  East 

vou  11.  24  316' 
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Ch.  40.    pairs  of  the  ship  do  not  amount  to  half  the  value ;  partial 

Art.  21.    toss  as  to  time*   Ch.  40  a*  7.  s.  45. 

v^'v^s       §  26.  Total  loss  when  not  worth  repairing,  fyc.   This  was  in- 
3  Johm.  Csu  surance  on  a  vessel  from  New  York  to  Curracoa ;  heavy  gales 

%?Ia*v^U  't-  m  l^e  yo7aEe  cause<l  her  to  spring  aleak,  and  have  her 
edliif.Co!    mainmast  cut  away;  with  much  difficulty  she  arrived  off 
—6  Johns.     Curracoa,  but  could  not  be  repaired  for  want  of  materials 
R.  219, 226.  there ;  and  if  repaired,  not  worth  the  expense*    Judgment 
for  the  assured  for  a  total  loss ;  total  above  half  of  the  flour 
specifically  insured  lost  and  damaged,  though  the  rest  was  ear- 
ned to  the  port  of  destination.  Morris  &  ah  v.  Col.  Ins.  Co. 
3  Johns.  Ca.      §  27.  Total  loss  by  illegal  condemnation.     Insurance  on  a 
130,  Kern-    .cargo  from  Surrinam  to  New  York  ;  the  vessel  was  captured 
Sh'^i*1"  *"  ^  the  British  and  condemned  with  the  cargo  in  Barbadoes, 
der'ifc  a!?'      as  E00^  Pr^e)  on  t'ie  ground  of  a  circuitous  trade  between 
Surrinam  and  Amsterdam*     Held,  as  the  admiralty  decision 
was  not  conclusive,  there  was  no  sufficient  evidence  to  warrant 
the  condemnation ;  so  the  assured  was  entitled  to  recover  for 
a  total  loss*    2.  Even  if  a  neutral  cannot  lawfully  carrv  on 
trade  between  the  mother  country  of  a  belligerent  and  her 
colonies,  not  allowed  to  such  neutral  in  a  time  of  peace,  yet 
the  forfeiture  can  attach  only  during  such  illegal  trade,  which 
cannot  vitiate  a  subsequent  lawful  voyage. 
7  Johns.  R.        §  28.  Items  in  a  total  loss ;  1.  the  captain's  expenses  in  his 
67, 63,  endeavours  to  get  his  ship  released,  (detained  by  a  foreign 

Margins?'  P°wer?)  an^  restored :  2.  the  assured  may  recover  above  the 
Co.  and  343,  sum  insured,  for  the  expenses  of  labour  and  travel  for  the 
and 4 12. —  defence  and  recovery  of  the  property  insured: — but  3.  not 
4/2— 2Gai-  *°r  any  exPense  specifically  and  exclusively  for  the  benefit  of 
lison,  352.—  the  cargo,  against  the  underwriter  on  the  ship :  nor  4.  any 
12  Johns.  R.  sum  per  diem  agreed  on  by  the  owner  to  be  allowed  the  cap- 
it?'  Jfcti  ta*°  w^e  *n  P°rt :  5.  expenses  incurred  for  the  recovery  of 
*  United  Ins.*'  '^e  *^P*  ^e  assure^  may  recover  against  the  underwriter 

Co Johns,  thereon,  though  the  freight  and  cargo  be  thereby  incidentally 

R.  393.  benefited,  and  ought  to  contribute  in  proportion ;  leaving  the 
underwriter  on  the  ship  to  recover  if  he  can  of  the  owners  or 
insurers  of  the  freight  and  cargo  for  their  contributary  shares : 
6.  The  prime  cost  of  goods  and  charges,  the  best  rule  in 
ascertaining  a  total  loss  on  an  open  policy,  or  the  value  of  the 
goods  at  the  commencement  of  the  risk,  when  not  bought  for 
exportation. 

§  29.  A  policy  on  goods  in  the  common  printed  form  from 
London  to  Harwich  fry  land  carriage,  and  thence  by  water  to 
Gottenburgh,  beginning  the  adventure  on  the  goods  at  Lon- 
don, recovers  a  loss  of  them  by  the  fraud  and  negligence  of 
the  servants  and  persons  employed  by  the  carriers.  2  Maule 
andSel.  R.  172—174. 
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§  SO.  Not  a  total  loss,  if  the  crew  seize  and  plunder  the  Ch.  40. 
ship  and  carry  her  out  of  her  way  and  desert  her,  if  after-  Art.  21. 
wards  retaken  by  another  ship  and  brought  into  an  English 
port  with  a  small  part  of  her  cargo,  (not  her  destined  port,) 
with  considerable  injury  to  the  ship ;  held,  not  a  total  loss, 
so  as  to  entitle  the  assured  to  abandon,  after  notice  of  recap- 
ture—decided  on,  Anderson  v.  Wallis,  Everth  v*  Smith,  Pole 
v.  Fitzgerald,  all  cited  in  this  work ;  2  Maule  and  Scl.  R. 
£90— 293,  Falkner  v.  Ritchie. 

§  31.  If  perishable  articles  enumerated  in  the  memoran- 
dum remain  in  specie,  the  loss  is  not  total,  however  greafcthe 
damage,  Caines  R.  196 ;  but  any  damage  arising  to  them  by 
jettison,  is  a  subject  of  general  contribution;  the  general 
rule  is,  the  assured  may  recover  for  all  the  damage  occa- 
sioned by  the  accidents  insured  against.  1  Caines'  R.  276, 
292. 

§  32.  When  a  vessel  is  so  damaged  that  she  cannot  be  re- 
paired for  half  her  value,  it  is  a  total  loss ;  1  Caines'  R. 
292,  Abbot  v.  Broome ;  and  if  by  peril  insured  against,  she 
be  unable  to  proceed  with  her  original  cargo,  the  voyage  is 
lost,  and  the  assured  may  abandon,  though  she  be  fit  to  pro- 
ceed with  a  part  of  it,  or  one  more  buoyant. 

§  33.  If  the  articles  enumerated  in  the  memorandum,  as 
corn,  &c.  physically  exist,  the  loss  is  not  total,  though  total* 
ly  rotten ;  3  Caines9  R.  108,  Neilson's  case ;  wherever  the 
assured  rests  on  a  loss  of  voyage,  he  must  show  it  clearly, 
and  a  survey  is  evincive  of  good  faith. 

6  34.  Costs,  &c.  By  the  general  permission  in  the  policy 
to  labour,  &c.  the  underwriter  became  liable  to  an  average 
of  the  expense  incurred  in  attempting  to  recover  the  captur- 
ed property.  1  Caines'  R.  444,  Bowne  v.  Hallett;  and  1 
Caines'  R.  276. 

§  35.  As  to  the  time  of  the  loss.  A  ship  is  missing ;  she 
is  presumed  lost  in  the  voyage  insured  in  the  usual  period  of 
h,  and  on  this  ground  the  jury  must  proceed ;  and  if  there 
be  two  storms  proved  in  the  trial  on  the  policy,  for  a  limit- 
ed time,  and  one  within  it  and  the  other  not,  it  is  for  the 
jury  to  decide  in  which  lost.  1  Caines'  R.  525,  Bowne  &  al. 
*.  Neilson  &  al. 

§  36.  Loss  of  papers :  As  if  the  commander  of  a  convoy 
make  a  friendly  capture  of  one  of  his  convoy,  and  takes  a- 
way  her  papers,  and  afterwards  this  vessel  is  captured  by 
an  enemy,  the  undenvriter  is  liable.  1  Caines'  R.  592, 
Gouverneur,  &c.  v.  United  Ins.  Co. 

§  37.  Policy  on  a  chariot  free  of  average,  but  on  deck, 
but  jettisons  were  perils  insured  against  5  if  the  box  of  the 
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Ch.  40.    chariot  be  thrown  overboard  in  a  storm,  it  is  a  total  loss. 
Art.  22*     2  Caines'  Cases  in  E.  324,  Judah  v.  Randal, 
v^-v^w       §  38*  More  than  a  total  loss  recovered :    vAs  where  a  vessel 
in  her  voyage  puts  into  a  port  of  necessity,  and  is  repaired, 
and  proceeds  on  her  voyage  and  is  totally  lost,  the  assured 
recovers  the  partial  loss  arising  from  the  repairs,  and  general 
average  consequent  thereon,  in  addition  to  the  total  loss ; 
10  Johns*  R.  487,  490,  Saltus  &  al.  v.  Com*  Ins*  Co. ;   the 
survey  as  to  seaworthiness  is  ex  parte,  and  not  evidence  in 
chief  on  the  plaintiff's  part,  unless  called  for  by  the  defen- 
dant as  soon  as  the  repairs  were  made,  a  right  of  action  ac- 
crued, &c. 
Park,  249,         Art*  22.  Seaworthy  :  §  1.  If  the  ship  be  not  so,  the  poli- 
Scaworthi-    Cy  js  x0id»    Every  ship  insured,  must  at  the  time  of  the  in- 
way/biipii-  surance  be  able  to  perform  the  voyace,  unless  some  exter- 
ed,  i  Caines9  nal  accident  should  happen  to  her,  and  if  she  have  a  latent 
R.  317.         defect  wholly  unknown  to  the  parties,  that  will  vacate  the 

policy,  and  the  insurers  are  discharged* 
2  Johns.  Ca.  §  2*  There  is  in  the  contract  of  insurance  a  tacit  or  im- 
230,  Warren  plied  agreement,  that  every  thing  shall  be  in  that  state  and 
InsVccf—  condition  in  which  it  ought  to  be ;  and  therefore  it  is  not 
Dougi.  708,  sufficient  for  the  assured  to  say,  that  he  did  not  know  that 
Edin  v.  Par-  the  ship  was  not  seaworthy,  or  that  she  was  surveyed*  and 
kinson.         pronounced  seaworthy. 

5  Burr,  2803.      §  3*  Lord  Mansfield  said,  by  an  implied  warranty  every 

--Park,  260,  ship  insured,  must  be  tight,  staunch,  and  strong ;  but  it  is 

sufficient  if  she  be  so  at  the  time  of  her  sailing ;  she  may 

cease  to  be  so  in  twenty-four  hours  after  her  departure,  and 

yet  the  underwriter  will  continue  liable ;  the  only  material 

case  on  this  subject  (says  Park)  in  the  law  of  England,  is 

iCaines,346,  that  of  the  Mills  Frigate*    A  ship  is  presumed  to  be  sea- 

620,  Mills  &  worthy  when  she  sails,  but  the  instant  found  defective,  is 

bn'ckm°tne  intended  from  age. 

Exchequer.  §  4*  This  was  assumpsit  on  a  policy  from  the  Leeward  Islands 
— Park»        to  London*    And  the  defendant  paid  the  premium  into  court; 

ilvfawn^  ^e  rea*  questi°n  was>  tf  ^e  ship  was  seaworthy,  on  a  demur- 
363, 373,  '  rer  to  the  evidence ;  the  ship  was  a  French  built  ship,  and 
the  master  known  to  be  so  to  the  defendant  when  he  underwrote ;  the 
^tT  uffi*  lim^ers  °f  French  ships  are  usually  fastened  with  iron  bolts 
cientcrew"  and  spikes,  liable  to  grow  rusty,  and  when  so,  the  timbers 
for  a  vessel  often  become  loose  at  once ;  and  the  ship  is  capable  of  bear- 
of  36  or  40  }ng  the  sea,  without  any  perceptible  symptoms  of  decay. 
voya«nfrom  This  ship  was  purchased  by  the  plaintiffs  in  1 757,  and  since 
NewYorkto  employed  by  them  in  the  West  India  trade ;  February  1764, 
N.  Carolina.  she  sailed  on  the  voyage  to  the  Leeward  Islands  and  back  to 
J]1^ame1'   London.    Before  she  sailed  from  London,  the  plaintiffs  or> 
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toed  the  captain,  to  have  her  well  repaired,  and  the  ship-  Ch.  40. 
carpenter  made  all  the  repairs  he  was  ordered  to  make ;  Art.  22. 
about  £30  for  sheathing,  &c.  and  £70  other  repairs  on  her 
upper  works ;  nothing  more  appeared  to  him  or  to  the  cap- 
tain to  be  necessary  to  make  her  fit  for  the  voyage.  But 
her  iron  holts  and  spikes  were  not  examined ;  the  first  un- 
derwriter on  this  policy,  and  a  very  great  underwriter  the 
voyage  before,  had  her  surveyed,  and  found  she  was  in  good 
order,  for  any  thing  that  appeared ;  but  the  bolts  and  spikes 
were  not  examined*  In  the  outward  voyage  she  had  mufch 
bad  weather,  was  very  leaky,  &nd  obliged  to  bear  away  for 
Nevis;  and  arrived  there  April  1, 1764,  and  then  went  to  St. 
Christopher's ;  there  delivered  her  outward  cargo,  and  had 
such  repairs  as  were  deemed  necessary,  and  to  all  appearance 
such  as  put  her  in  a  proper  condition  for  her  voyage  home; 
but  her  bolts  and  spikes  were  not  examined.  About  the  end 
of  April  1764,  she  sailed  for  Nevis  ;  then  the  planters  find- 
ing she  had  been  leaky  on  her  outward  passage,  were  not 
willing  to  put  sugar  on  board  her,  and  proposed  she  should 
be  surveyed  by  all  the  captains  there ;  they,  May  8,  1 764, 
examined  her,  except  her  bolts  and  spikes,  and  reported, 
when  caulked,  would  be  in  order,  u  fully  sufficient  to  carry 
a  cargo  of  sugars  to  London*"  She  was  caulked  according 
to  their  report,  and  received  about  370  hogsheads  of  sugar 
on  cargo.  While  loading,  about  two  months  continued  light, 
fee  and  appeared  to  be  in  a  good  condition.  She  sailed  from 
Nevis  July  26,  1 764 ;  about  twenty  hours  after  she  sailed, 
44  without  any  bad  weather,  or  extraordinary  swell  of  the  sea, 
she  sprang  aleak,"  and  the  captain  was  obliged  to  bear  away 
for  St.  Christopher's,  where  he  arrived  July  38,  unloaded,  and 
found  she  had  started  a  plank,  had  a  legal  survey,  and  she 
was  reported  to  be  unfit  to  proceed  in  the  voyage,  without 
being  thoroughly  repaired ;  and  the  expense  oi  these  repairs 
were  found  to  be  more  than  the  ship  and  freight ;  therefore, 
she  was  condemned ;  the  bolts  and  spikes  were  found  to  be 
rusty  and  decayed,  and  caused  the  plank  to  start,  &c. ;  going 
out  she  was  much  loosened  near  Madeira,  by  a  heavy  gale  of 
roind  and  a  heavy  sea,  and  leaked  so,  especially  in  her  upper 
works,  that  the  captain  put  away  for  Nevis*  The  owners  re- 
ceived information  in  a  letter  from  the  captain  of  this,  and 
shewed  it  to  George  Hayley  the  first  underwriter,  who  said, 
notwithstanding  tne  damage,  which  the  captain's  letter  im- 

Eorted,  she  would  come  home  safe  enough,  but  might  damage 
er  sugars ;  this  letter  was  also  shewn  to  the  defendant  and 
the  other  underwriters. 

Judgment  was  riven  for  the  underwriters  in  error  in  the 
Exchequer  Chamber.  Mo  reasons  were  given,  and  there  was 
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Ch.  40.    no  fraud  or  concealment,  as  appears  by  the.  facts  stated ;  the 

Art.  22.    case  seems  to  have  been  decided  solely  on  the  principle  of 

s»^-v*-^/   seaworthiness,  and  on  the  ground,  that,  however  innocent  the 

assured  might  be,  yet  if  the  ship  was  not  seaworthy  at  the 

time  of  insuring,  (about  the  twentieth  of  June  in  this  year,) 

there  was  no  contract  at  all  between  the  parties,  a  because 

the  very  foundation  of  the  contract,  the  ship,  was  in  the  same 

Page  363,      condition  as  if  it  did  not  exist." 

cites LeGui-  §5.  Marshall  lays  it  down  as  a  settled  principle  "that 
Potoeralm'  no"'oss  occasioned  by  the  internal  defect  of  the  ship  insured, 
Emerigon,  shall  fall  on  the  insurer,  and  therefore  if  the  ship  be  found 
French  Ordi-  incapable  of  performing  the  voyage  insured,  and  her  inability 
nancc*  do  not  proceed  from  any  accident  or  misfortune*  or  from  the 

violence  of  the  winds  or  waves,  but  from  latent  defects  exist- 
ing before  the  voyage  commenced,  the  insurer  is  discharged." 
When  a  ship  There  is  w  an  implied  warranty  that  the  ship  shall  be  sear 
becomes  on-  WOrtky  when  the  risk  commences,  that  is,  tight,  staunch,  and 
itistobepre-  strong,  properly  manned,  provided  with  all  necessary  stores,  and 
turned  she  is  in  all  respects  fit  for  the  intended  voyage.91  p.  365.  As  to 
not  seawor-    this  inability  of  the  ship  w  all  writers  agree  that  the  presum/h 

***  **&*?*  tl0n  8^a^  ^e'  l^at  ^k  Procee<kd  from  the  age  and  rottenness 
quate  cause  of  the  ship  or  other  defects  in  her,  unless  it  be  made  to  op- 
he  shown  to  pear  to  have  been  occasioned  by  sea  damage,  or  some  un- 
occasion  the  foreseen  accident.    To  this  point  of  presumption  foreign  wri- 

shown '  then  ters  onjy  are  c*ted  5  no  English  decisions  appear  on  the  sub- 
the  onus  pro-  ject.  On  true  ground,  there  is  no  presumption  in  the  case,  for 
bandt  is  on  or  against.  It  must  ever  be  a  question  on  the  evidence,  if 
to%iweher  ^c  *nakihty  ar*se  from  latent  defects,  or  from  some  extraor- 
unseawor-  dinary  accident.*  If  from  a  latent  cause,  the  policy  is  void, 
thy.  though  the  ship-builders  and  surveyors  all  deem  her  fit  for 

1  Canes'  R.  tjje  voyage ;  and  even  though  surveyed  by  the  underwriters, 
A.  D.  1762,  as  where  this  was  done,  and  the  ship,  in  going  from  the 
Lee  r.  Thames  to  Portsmouth,  was  very  leaky,  with  bad  weather,  and 

f  Mkn  3fi8   ^ere  "  some  °f  her  timbers  near  her  keel  were"  found  to  be 
"  very  bad,"  so  much  so,  that  she  was  condemned  as  insuffi- 
cient to  proceed.   Lord  Mansfield  said,  u  the  ship  had  died  a 
natural  death,  and  had  received  her  death  blow  before  the 
risk  commenced  ;  and,  however  innocent  the  plaintiff  might 
be,  and  however  cautiously  he  had  acted,  the  underwriter 
was  equally  innocent,  and  the  implied  warranty  must  and 
ought  to  have  its  effect."     Judgment  for  the  underwriter. 
A.  D.  1765        And  if  the  assured  be  unacquainted  with  the  state  of  the 
Oliver  v.       ship,  it  makes  no  difference ;   and  if  not  seaworthy,  the  poli- 
Cowley,        Cy  js  Void,  though  the  assured  and  captain  both  think  the 
*         snip  seaworthy,  and  though  the  insurers  know  the  state  she 
is  in  as  well  as  the  owners.    Hence, "  though  a  ship  has  been 
long  absent  in  the  remotest  parts  of  the  world,  if  insurance 
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be  made  on  her  homeward  passage,  the  warranty  that  she    Ch.  40. 
was  seaworthy  at  the  time  of  her  departure  is  as  strongly  im-    Art.  22. 
plied  in  the  contract  as  if  she  had  sailed  from  an  English 
port ;"  for  if  the  owner  be  not  with  the  ship  abroad,  the  mas- 
ter, or  some  agent  is,  in  presumption  of  law.  Cites  the  above 
case  of  the  Mills  Frigate,  and  says,  the  policy  was  void  be- 
cause the  ship  was  not  seaworthy  when  she  sailed  from  Nevis% 
though  the  assured  was  innocent ;  though  the  insurer,  when  - 
he  subscribed  the  policy,  knew  as  much  of  the  state  of  the 
ship  as  the  assured  did;  and  3.  though  no  blame  was  im- 
putable to  the  captain,  or  any  other  agent  of  the  assured* 

If  a  ship,  in  u  a  day  or  two  after  her  departure,  become 
leaky  and  founder  at  sea,  or  be  obliged  to  put  back,  without 
any  visible  or  adequate  cau^e  to  produce  such  an  effect,  the 
natural  presumption  is,  that  she  was  not  seaworthy  when  she 
sailed,"  and  it  will  then  be  incumbent  on  the  assured  to  shew 
the  state  she  was  in  at  that  time.  The  underwriters  engaged 
for  the  ability  of  the  vessel  to  perform  the  voyage,  and  not 
that  she  shall  perform  it  in  all  events.  4  Cranch  370,  Alex- 
ander v.  Baltimore  Insurance  Company.  The  loss  of  the  voy- 
age as  to  the  cargo  is  not  a  loss  of  it  as  to  the  ship. 

§  7.  Also,  to  fie  seaworthy,  the  ship  must  be  properly  *  Manhall, 
manned  and  provided,  and  have  pilots  where  proper ;   and  ^j,'  R^ieo 
thus  far  the  implied  warranty  extends,  for  the  implied  un-  iei,  Law  r.' 
dertaking  on  the  part  of  the  assured  that  his  ship  is  fit  for  Hoiiings- 
the  voyage,  as  well  extends  to  these  things,  as  to  -the  sound-  TT?  iTc 
ness  of  the  ship.  ^  M# 

§  8.  From  a  view  of  all  the  English  cases  it  appears,  l  Bin.  592, 
1.  the  ship  must  be  seaworthy  in  all  events  when  she  sails  j^J'"""  |ft7 
from  her  port ;   2.  the  port  in  which  her  condition  is  to  be  ex-  ig£0.'      ' 
amined  is  her  last  port  at  or  before  the  making  of  the  insurance ;  The  survey 
on  the  one  hand,  to  avoid  the  policy,  the  internal  defects  must  and  evi- 
exist  when  the  policy  is  made,  for  the  ideas  of  the  contracting  jj*^  JjJ™£ 
parties  relate  to  the  then  state  of  the  ship,  if  in  port,  when  she  to  the  ve«- 
can  be  examined  and  repaired ;  or  if,  at  the  time  of  her  being  sel's  sailing, 
insured,  she  has  sailed,  then  to  the  condition  she  was  in  in  J?  P1"0™  he* 
her  port  she  last  departed  from ;  both  parties,  when  they  WOrthy. 
contract,  view  her  as  having  been  examined  and  put  in  pro- 
per order  for  her  voyage,  on  her  last  sailing  from  a  port. 
After  two  verdicts  for  the  plaintiff,  as  to  seaworthiness,  the 
court  refused  a  new  trial.  2  Johns.  R.  467. 

§  9.  Lowell,  administrator  of  Thomas  Russell's  estate,  got  3  Mats.  R. 
$30,150  insured  by  sundry  underwriters,  whose  policy  bro-  J3iL£au°r 
ker  was  Taylor,  on  the  ship,  cargo,  and  freight  of  the  Three  Sis-  ajjm,       ' 
ters,  at  and  from  Calcutta  to  a  port  of  discharge  in  the  United 
States.     Then  the  ship  tf  as  at  Calcutta,  but  in  fact  not  sea- 
worthy.  She  sailed,  leaked,  and  put  back,  and  was  repaired; 


102  ASSUMPSIT. 

Ch.  40.    sailed  and  arrived.    The  court  held,  the  whole  premium  was 
Art.  22.    to  be  paid  for  the  risk  commenced  at  Calcutta  in  port,  agreed 
to  be  one  per  cent.,  and  there  could  be  no  apportionment* 
That  the  doctrine  of  not  seaworthy  applies  only  when  a  ves- 
sel is  at  sea,  and  the  insurers  were  liable  after  she  returned 
to  Calcutta,  and  on  her  passage  to  the  United  States.    If 
this  case  be  law  in  the  full  extent  of  the  doctrine  laid  down  in  it, 
there  can  hardly  ever  be  a  return  premium,  because  the  ship 
is  not  seaworthy ;  for  almost  every  policy  is  at  the  port  and 
from  it ;  and  if  it  attaches  when  at,  tnough  the  vessel  be  not 
seaworthy,  and  of  course  the  risk  commences,  in  almost 
every  case  it  commences,  and  so  no  return  premium.    This 
idea,  that  a  policy  attaches  in  port  on  a  vessel  not  seaworthy, 
is  new. 
3  Mass.  R.        §  10.  In  this  case  it  was  held,  that  the  owner  of  a  ship 
48Woc5nam  canT*ng  g°°ds  on  freight  in  a  circuitous  voyage,  is  bound  to 
put  her  into  a  state  of  repair  in  every  port  in  which  she  may 
be,  and  must  answer  to  the  freighter  any  damages  arising  to 
his  goods  for  want  of  such  repairs ;  and  this,  whether  the 
ship's  defects  be  known  or  not  to  the  owner.    He  is  bound 
to  know  the  state  of  his  ship,  and  keep  her  in  repair  and 
navigable  order.    If  A  ship  goods  in  B's  ship,  ana  assume 
the  perils  of  the  seas,  and  B  is  to  have  a  part  of  the  profits 
in  lieu  of  freight,  &c. ;    if  by  such  perils  the  goods  be  da- 
maged, the  loss  is  to  be  deducted  out  of  the  profits,  and  thus 
jointly  borne  by  owner  and  freighter, 
l  Mass.  R.         §11.  In  every  policy  of  insurance  there  is  an  implied 
436,  Porter    warranty  the  ship  shall  be  seaworthy,  and  if  not  so,  the  poli- 
r.  Buasey.      Cy  w[\\  \^e  void  as  above  stated.    On  the  whole,  this  implied 
warranty,  this  condition  precedent,  must  be  complied  with 
in  all  cases ;  there  seems  to  be  no  excuse. 
3Johns.Cas.      Admiralty  surveys  as  to  vessels  being  seaworthy  or  not, 
39,  Abbot  v.  are  not  evidence  of  the  facts  stated  in  them ;  and  3  Cranch, 

Sebor.  18?# 

And  the  vessel  must  not  only  be  seaworthy,  but  must  be 
duly  equipped  and  manned  with  a  competent  crew  for  the 
voyage  insured.     Such  services  made  essential  by  agree- 
ment of  parties.  4  Johns.  R.  132.  ' 
Needhamr.        §  12.  Assumpsit  on  a  policy,  dated  July  23,  1795,  on  a 
Gorham ;       voyage  to  Liverpool  for  a  total  loss  by  the  perils  of  the  seas ; 
1805  ^lau.    an°  *ke  underwriter's  objection  was,  that  the  vessel  was  not 
S.  J.  Court."   seaworthy.     She  was  about  eight  years  old.     It  appeared  that 
soon  after  she  sailed  frdm  Goldboro'  for  Liverpool,  and  with- 
out any  bad  weather,  she  leaked  some ;  out  about  ten  days, 
met  with  a  very  bad  storm  for  twenty-four  hours,  but  bore  it 
very  well  and  did  not  appear  to  increase  her  leaking  ;  ar- 
rived at  Liverpool  in  tolerable  order ;  laid  there  about  two 
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months  and  leaked  but  little,  and  took  her  cargo  on  board  Cm.  40. 
for  Boston,  December  1 1, 1795 ;  out  about  ten  days,  .she  re-  Art.  22. 
turned  to  Liverpool  very  leaky ;  then  was  hauled  into  a  dry  \^-v-^^ 
dock  and  unloaded,  and  her  bottom  and  some  of  her  timbers 
found  to  be  very  rotten ;  she  was  repaired,  and  arrived  in 
Boston  under  an  hypothecation  bond,  &c.  June  1 796,  libel- 
led and  sold  on  said  bond,  but  did  not  sell  for  enough  to  pay 
the  repairs  at  Liverpool ;  so  a  total  loss,  if  any,  within  the 
policy*  Further  proved,  she  leaked  very  much  as  she  lay  at 
Liverpool ;  "  that  all  her  planks,  from  her  keel  to  light-water 
mark,  were  much  worm-eaten,"  so  that  new  planks  were  ne- 
cessary ;  many  of  her  timbers  were  in  a  bad  state ;  leaked 
in  the  upper-works  under  the  wales,  and  all  the  repairs  were 
necessary  in  consequence  of  the  natural  decay  of  her  tim- 
bers, and  from  her  planks  and  bottom  being  almost  entirely 
destroyed  by  worms,  and  not  from  bad  weather,  straining, 
or  any  extraordinary  accident.  On  the  evidence,  the  court 
and  jury  held,  the  vessel  was  not  seaworthy,  and  inferred 
from  these  facts,  she  was  not  so  when  insured,  and  allowed 
a  return  premium*  It  is  to  be  observed,  her  defects  were 
from  worm-eating  mainly,  which  must  have  been  in  some 
former  voyage  in  a  hot  climate. 

§  13.  A  vessel  deemed  seaworthy  when  she   sailed    the  Uohm.  R. 
morning  of  the  next  day,  suddenly  sprung  aleak  without  any  pjjjjdc*» 
bad  weather  or  known  cause.    Tne  inference  made  by  a  Haiiett&ai. 
majority  of  the  judges  was,  that  she  was  seaworthy,  and  is  a 
loss  by  the  perils  of  the  sea.     Quaere,  see  2  Johns.  R.  1 24, 
130;  the  inference  not  so. 

§  1 4.  The  implied  warranty  the  vessel  is  seaworthy  does  2  Johns.  R. 
not,  it  seems,  extend  to  warrant  she  shall  have  all  proper  fj^16&  aJ 
documents  or  papers  on  board.  2.  If  her  national  charac-  r.  Scott  &  all 
ter  be  not  warranted  or  represented,  the  assured  need  not 
shew  she  had  a  sea  letter  on  board,  or  other  proper  docu- 
ments required  by  the  laws  of  the  country,  or  treaties  with 
foreign  powers.  3.  Where  a  policy  contains  no  warranty  of 
neutrality,  or  of  the  national  character  of  the  vessel,  the  under- 
writers run  all  risks,  belligerent  as  well  as  neutral.  4.  A 
representation  to  an  underwriter  is  not  .evidence  of  one  to 
after  insurers  on  a  different  policy  on  the  same  vessel  and 
voyage.  This  was  an  action  for  a  total  loss ;  also  for  money 
had  and  received.  Defence,  the*ship  was  not  seaworthy. 
At  the  trial  the  plaintiff's  counsel  took  no  notice  of  a  return 
premium.  General  verdict  for  the  defendant ;  court  refused 
a  new  trial  to  consider  the  return  premium,  and  thought  this 
case  a  defence  against  an  action  on  the  premium  note.  1 1 
Mass.  R.  64. 

vol.  ii.  25 
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$      Ch.  40*         §15.  Not  seaworthy  for  want  of  sufficient  light*    As  where 

Art.  23.    a  vessel  was  insured  from  New  York  to  Bordeaux,  and  after 

v^^v-^^  being  out  about  thirty  days  was  without  fire^wood,  and  oil  or 

10  Johns.  R.  candles  ;  hence,  for  want  of  necessary  light,  she  was  obliged 

58, 60.  t0  s]acken  sail  at  night,  and  was  retarded  in  her  voyage. 

Held,  she  was  not  seaworthy,  though  she  had  four  gallons  of 

oil  when  she  left  New  York.    The  master  testified  that  the 

passage  from  New  York  to  Bordeaux  was  from  thirty  to 

thirty-five  da^rs.    But  the  court  said,  there  u  was  gross  negli- 

fence  in  fitting  out  the  ship,"  and  that  it  was  "  very  proba- 
te that  if  the  vessel  had  been  seaworthy  she  might  have 
escaped  the  capture."    New  trial  granted. 

Art.  23.  Wagering  policy.  §1.  The  general  rule  is,  that 
no  action  lies  on  a  wagering  policy.  It  was  always  held  void 
in  chancery,  and  now  clearly  so  at  law,  by  the  19th  of  Geo. 
II.  before  cited ;  and  is  so  where  there  is  a  small  interest  on 
Cowp.  583,  board  used  as  a  mere  cover  ;  as  where  the  plaintiff  in  1 774,  a 
Kent r.  Bird.  surgeon  0n  board  an  East  India  ship  agreed  to  pay  the  de- 
fendant £20  at  the  next  port  the  ship  should  arrive  at ;  and 
the  defendant,  a  passenger,  engaged  the  ship  should  save  her 
passage  to  China  that  season,  and  if  not  he  would  pay  £  1,000 
in  one  month  after  the  ship  arrived  in  the  Thames.  The 
plaintiff  paid  the  £20,  and  had  some  goods  on  board  liable  to 
suffer  by  the  loss  of  the  season,  and  was  willing  after  the 
agreement  was  made  to  cancel  it,  but  the  defendant  refused. 
The  court  held  that  this  was  an  agreement  within  the  19th 
Geo.  II.  and  void ;  and  in  this  case  Lord  Mansfield  observed, 
that  the  contract  of  insurance  had  often  been  turned  into  a 
wager  ;  to  remedy  this  evil  the  statute  was  made. 

§  2.  The  true  distinction  is  between  gaming  and  fair  in- 
demnity ;  whenever  it  appears  on  the  face  of  the  policy,  that 
it  is  really  intended  as  a  contract  of  indemnity  it  is  good,  and 
as  a  contract  of  gaming  it  is  void.     Insurances,  interest  or  no 
De  Paiba  v.   interest,  a  certain  sum  and  free  from  average,  were  formerly 
Ludlow.        void  at  common  law,  or  at  least  generally  deemed  so ;  and 
in  De  Paiba  v.  Ludlow  the  court  said  they  were  introduced 
since  the  revolution,  and  though  admitted  they  were  never 
favoured ;  for  assurances  were  introduced  and  allowed  for 
the  benefit  of  trade,  and  not  as  mere  gaming  contracts  for  per- 
sons having  no  interest  in  the  case. 
Dougl.  301,       §  3-  What  are  insurances,  interest  or  no   interest,  &c, 
TheilusBon     within  the  act  or  not.     It  is  settled  that  foreign  ships  are  not, 
— Rrifao*   nor  kreijP1  property,  asin  the  case  of  the  French  ships  from 
303.    '    ~'  St.  Domingo  to  Bordeaux,  and  the  goods  on  board  of  them 
valued  at  — : — ,  "  the  policy  to  be  deemed  sufficient  proof  of  tffc» 
terest  in  case  of  a  loss"    The  court  said  foreign  ships  were 
not  within  the  act,  "  on  account  of  the  difiiculty  of  bringing 
witnesses  from  abroad  to  prove  the  interest." 
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§  4.  It  is  also  settled,  that  a  valued  policy  is  not  a  wager-    Ch.  40. 
ing  policy,  unless  evidently  used  as  a  mere  cover,  that  was  in-    Art.  24. 
troduced  to  avoid  the  trouble  and  difficulty  there  often  was  v^*v-^^ 
in  proving  the  amount  of  the  interest ;  "  to  recover  upon  this  2  Burr  1167, 
kind  of  policy,  the  assured  need  only  prove  he  had  an  in-  j^ker 
terest  without  showing  the  value."    "  The  only  effect  of  this 
valuation,  is  fixing  the  amount  of  the  prime  cost,  just  as  if  the 
parties  had  admitted  it  at  the  trial ;  but  in  every  argument, 
and  to  every  purpose,  it  must  be  taken  that  the  value  was 
fixed  in  such  a  manner  as  that  the  insured  meant  only  to  have 
an  indemnity"    u  If  it  be  an   open  policy,  the  prime  cost 
must  be  proved  ;  in  a  valued  policy  it  is  agreed." 

$  5.  So  in  the  case  of  Grant  and  Parkinson,  art.  1.  it  was 
held  not  to  be  within  the  statute,  though  only  an  insurance 
on  expected  profits* 

§  6.  So  an  insurance  on  a  prize  is  not,  though  it  be  lost  on  Park,  307, 
the  passage  to  England,  for  the  captors  have  an  insurable  in-  HuSja?8  ** 
terest  in  it  after  it  is  taken*  s  e8, 

§  7.  In  this  case  it  seems  to  have  been   the  prevailing  2  Mass.  R. 
opinion  of  the  court,  that  a  wager  policy  is  not  a  valid  contract  *»  14V^imo" 
in  our  law,  and  that  it  was  not  in  England,  when  our  ances-  JJaL 
tors  emigrated  to  America,  and  before  the  revolution  of  1688. 

§  8.  But  it  is  by  no  means  true,  that  we  have  adopted  no 
English  law  that  came  into  existence  in  England  while  we 
were  a  colony  or  a  province ;  for  we  adopted  much  such 
law  as  the  statute  of  Ann  for  the  amendment  of  the  law  ;  the 
statutes  of  Wm.  III.  and  Ann  as  to  negotiable  paper  ;  the 
statutes  of  Wm.  III.  as  to  aliens  ;  and  some  others  ;  and  as 
to  the  common  law  of  England,  including  the  law  merchant, 
adopted  here,  whenever  it  was  varied  in  England  by  judi- 
cial decisions,  it  was  so  here,  in  the  colony  and  province  in 
almost  every  case  where  not  affected  by  our  statutes  ;  and 
generally  the  very  reasons  that  existed  for  these  alterations 
there,  existed  for  following  them  here  ;  for  instance,  the  de- 
cision in  Poelnitz's  case  altered  the  law  in  England,  and  we 
certainly  followed  it  here  as  long  as  it  was  thought  to  be 
law  there ;  and  here  with  Marshall  and  Brutton  we  returned 
to  the  old  law  in  England  on  the  subject  of  these  cases,  &c. 
So  some  other  cases. 

§  9.  If  1  direct  my  agent  to  get  insurance  for  me  that  is  Mass.  R. 
would  be  void  if  obtained,  I  can  nave  no  action  against  him,  40,Aisop,jr. 
for  neglecting  to  procure  it.     In  such  case  his  omission  can  **  Coit* 
be  no  damage  or  injury  to  me. 

Art.  24.  Warranties.  §  1.  The  rule  is  that  the  assured  must  ^J^YmJI 
strictly  comply  with  his  warranty.     It  is  as  a  condition  prece-  than1 365.-1 
dent ;  nor  can  he  assign  any  part  to  a  belligerent  before  con-  Dougl.  12. 
denotation.    2  Cain.  73. 
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Or.  40*        Lord  Mansfield,  "  it  is  a  condition  or  an  implied  warranty 
Art.  24.    in  every  policy  that  the  ship  is  seaworthy,  and  therefore, 
^•yv   there  is  no  necessity  for  a  representation  for  that/1    But  a 
Dougi.  113,   warranty  must  appear  on  the  face  of  the  policy  ;  even  a  pa- 
Fletcher.       Per  wafered  to  the  policy  will  not  make  a  warranty. 
3  T.  R.  360,      §  2.  If  a  policy  warrant  a  ship  be  well  on  a  certain  day, 
Biackhurst    it  is  sufficient  for  the  assured  she  be  well  on  any  part  of 
v.  CockeU.     the  faym    The  ship  was  lost  the  day  the  policy  was  sub- 
scribed and  before  it  was  subscribed.     See  15  Mass.  R. 
431. 
Dougi.  11,        §  3.  And  a  warranty  written  in  the  margin  of  the  policy 
14,  Bean  v.    is  the  same  as  one  written  in  the  body  of  it,  and  it  must  be 
00^*785      st"ct^y  complied  with ;  but  a  representation  need  be  only 
Horer.   '     fairly  and  substantially  true  ;  for  the  warranty  is  as  a  con- 
Whitmore.     dition  precedent  to  be  strictly  performed,  but  a  representation 

is  no  such  condition. 
Dough  7«,         §  4.  A  warranty  to  sail  with  convoy  must  mean  the  usual 
443  T?iilk"   convoy  f°r  the  voyage,  and  for  th$  whole  voyage ;  the  par- 
Ewer.  *  y  V  ties  cannot  mean  a  convoy  that  is  soon  to  separate,  yet  an 
unforeseen  separation  is  an  accident  to  which  the  under* 
writer  is  liable. 

7  T.  R.  705,  §  5.  A  ship  is  warranted  American  property.  This  means 
Rich  v.  Par-  that  she  is  entitled  to  all  the  privileges  of  the  American  flag, 

er#  and  if  she  has  no  passport  on  board  as  required  by  the  trea- 

ty of  1 778,  between  France  and  the  United  States,  the  war- 
ranty is  not  complied  with  and  the  assured  cannot  recover, 
though  no  damage  is  occasioned  for  the  want  of  the  passport, 
and  though  she  want  it  but  for  a  small  part  of  the  voyage  in- 
sured. 

8  T.  R.  230,  §  6.  And  if  neutrality  be  forfeited  by  any  wilful  act  of  the 
GarreU  v.  assured  or  of  the  master  during  the  voyage  insured,  it  is  a 
— "caln?*  breach  of  the  warranty  of  neutral  property.  The  warranty 
Er.  13.—  was  of  Danish  property  from  St.  Thomas  to  the  Havana.  The 
l  Bin.  305.     captain  forcibly  rescued  his  ship  from  the  prize-master  of  the 

captors,  and  this  fact  being  stated  in  an  English  court  of  vice- 
admiralty,  was  held  to  be  conclusive.     2  Bin.  574,  Wilcocks  v. 
Union  Insurance  Company. 
CowSerA784      §  7.  If  a  ship  be  warranted  to  sail  on  or  before  a  certain 
«m  t>.  Wa?"  ^V'  an(*  *s  Prevente<*  by  an  embargo,  the  warranty  is  not 
■on.  complied  with  ;  but  it  had  been,  had  she  actually  got  under 

sail  on  the  day,  with  an  intent  to  pursue  the  voyage,  though 
instantly  obliged  by  an  embargo,  to  put  back  before  out  of 
Dougl.  369.   port,  or  by  an  enemy,  or  by  a  storm.     Sailing  is  breaking 
LB  «;  ?vP"    ground  on  the  voyage.     Thellusson  v.  Fergusson. 

56,  Webb  v.  6    -         c   .,.  S   °  ,*  -  c 

Thompson.  v  **•  Sailing  orders  are  necessary  to  the  performance  of  a 
strange,  warranty  to  depart  with  convoy  unless  particular  circum- 
1.250,^icto"  stances  exempt  the  assured  from  the  general  rule ;  and  if 

rinr.Cleevc.  r  °  1 
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tte  master  be  prevented  from .  getting  them  by  tempestuous    Ch.  40* 
weather,  &c.  he  must  obtain  them  as  soon  as  he  can.  •     Art.  24, 

§  9.  June,  1779,  a  ship  and  cargo  were  insured  "  at  and  v^v^^ 
from  Africa  to  her  port  or  ports  of  discharge  in  the  West  In-  l  T.  R.  343, 
dies,"  and  in  the  margin  "  sailed  from  Liverpool  with  fifty  SaiS^—* 
hands,  &c.    She  had  sailed  October,  1778,  with  only  forty-  samecase, 
six  hands  on  board,  and  arrived  at  Beaumaris  in  six  hours  af-  l  Man.  250. 
ter*    She  there  took  in  six  hands  more,  and  from  that  time  T^in^^m 
till  the  capture,  had  fiftv-two  hands  on  board.    The  court  201.— 
held  the  policy  was  void,  for  want  of  the  four  hands,  though  1  Dall.  163. 
it  was  found  she  was  as  safe  as  if  she  had  had  fifty  hands 
for  that  six  hours.    The  underwriter  had  paid  the  loss,  but 
finding  the  vessel  had  sailed  with  forty-six  hands,  brought 
assumpsit  and  recovered,  though  this  deficiency  was  anterior 
to  the  voyage  insured. 

6  10.  A  convoy  within  the  meaning  of  the  warranty  is  a  2  Maw.  2fl2. 
naval  force  under  command  of  an  officer  appointed  by  the  luwoa«jr78* 
ffntrnmeni,  for  the  protection  of  merchant  ships  and  others, 
oaring  the  whole  voyage,  or  such  part  of  it  as  is  known  to 
require  such  protection. 

§  II.  Hence  if  a  ship  be  warranted  to  sail  with  convoy,  Park, 393, 
and  she  arrives  at  the  place  of  rendezvous,  and  finds  the  p^*1!?' 
convoy  gone  before  the  time  appointed,  and  then  takes  the  1  Bos.  &  p. 
protection  of  a  man  of  war,  ana  joins  the  convoy,  this  is  not  5, 7, 2d  ©d. 
sailing  with  convoy.     She  did  not  sail  with  convoy,  and  she  164- 
got  no  sailing  instructions.     Held,  the  warranty  was  not  com- 
plied with. 

$  12.  But  sailing  with  convoy  is  sailing  with  it  in  the  usual  Salk.  443, 
manner,  and  from  tne  customary  placf ;  as  if  the  insurance  be  Lethutier's 
a  from  London  to  Calcutta,  warranted  to  depart  with  convoy,"  i^Ma«^4 

it  is  a  compliance  if  the  ship  sail  to  the  Downs,  and  from  265 Stra.' 

thence  with  convoy.    "  The  warranty  must  be  construed  ac-  !265,  Got* 
cording  to  the  usage  of  merchants,"  and  in  this  case  the  ship  ^Vm  Mop" 
was  protected  from  London  to  the  Downs*    So  from  London  See  a.  20  ». 
to  Spithtad  when  no  convoy  can  be  had  at  the  Downs*    4  29. 
East,  130,  142  ;  6  East,  203,  208. 

§  13.  In  this  case  it  was  agreed  that  if  the  ship  sailed  from  Dougi.  551, 
Gibraltar  with  convoy,  and  arrived  at  London,  a  part  of  the  ^^  *- 
premium  should  be  returned ;  in  this  case  the  ship  must  sail  2  g^  44^ 
with  convoy  for  tht  voyage,  and  sailing  with  convoy  for  part 
of  it,  will  not  entitle  the  assured  to  a  return  of  a  part  of  the 
premium,  though  the  ship  arrive. 

§  14.  The  convoy,  whether  it  agree  precisely  or  not  with  2  H.  Bl.551, 
the  words  of  the  contract,  must  be  such  a  one  as  the  go-  ^^J!*! 
vernment  appoints  for  the  voyage  insured.    Therefore,  where  —Same  case 
the  voyage  is  from  London  to  St.  Sebastian,  and  the  convoy  Maw.  268 — 
is  taken  from  Spithead  to  Bilboa,  it  is  a  proper  convoy,  for  ****•  &  p- 
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Ch.  40.    it  is  the  usual  convoy  for  the  voyage  named,  though  the 
Art.  24.    warranty  be  that  the  ship  depart  with  convoy  for  the  voyage. 
\^^v^^       6  15.  An  insurance  made  from  Tortola  to  London.  "  war- 

1  Mars.  269,  ranted  to  sail  with  convoy  for  the  voyage."    The  commander 

GUt?"1*  *"    at  Su  Kitts  sent  a  ^g31^  t0  Tortola  tt  to  bring  up  the  shipk 
from  thence,  with  orders  if  they  got  a  certain  way  to  the 
northward  to  go  straight  for  England  :  they  sailed  from  Tor* 
tola,  but  the  ship  insured  being  a  bad  sailer  fell  behind,  lost 
the  convoy,  and  bore  away  for  England,  but  was  captured  on 
her  passage."    The  court  held  that  this  was  sailing  with 
convoy.     But  there  was  proof  she  could  not  make  St*  Kilts 
or  Tortola,  and  that  she  acted  for  the  best.     But  also,  it  was 
Sel.  R.  and   proved  on  the  other  side  that  she  might  have  kept  up  with 
must  be  ota   *]^e  conv0y,  as  the  frigate  never  sailed  above  three  knots  an 
time  456— e  hour.    Warranty  to  sail  on  or  before  a  day  named,  must  so 
461.  sail  with  a  complete  crew.     3  Maule  &  Sel.  R.  456. 

Park,  349,         §  16.  A  ship  is  insured  "  at  and  from  Cadiz  to  Amsterdam, 
ff.ecia«ret.    warrant^d  to  depart  with  convoy  for  the  voyage ;"  the  ves- 
sel sailed  from  Cadiz  under  a  British  convoy,  and  was  lost 
before  she  reached  the  Downs,  where  it  was  alleged  the 
ships  were  to  have  taken  a  fresh  convoy  for  Amsterdam. 
The  court  held  the  warranty  was  complied  with,  as  there 
was  no  direct  convoy,  but  this  was  the  usual  way. 
SStra.  1250,      §  17.  It  is  a  general  principle  that  the  ship  insured  must 
Victorin  v.     have  sailing  instructions ;  but  there  are  some  exceptions  to 
Park^aiT—  *kk  ruk>  as  where  she  is  prevented  getting  them  by  the 

2  Bos.  &  P.  weather ;  so  if  they  are  not  obtained  through  the  fault  of  the 
276,  Ander-  commander  of  the  convoy :  but  it  is  not  sailing  with  convoy 
JiW  if  these  instructions  arwiot  obtained  through  the  neglect  of 

the  captain  of  the  ship  insured,  as  where  by  his  neglecting 
to  be  aboard  of  his  vessel  in  season.     And  if  the  under- 
writer pays  the  loss  and  then  find  out  the  truth  of  the  case 
it  makes  no  difference,  he  may  recover  back  the  money 
paid  in  an  action  for  money  had  and  received,  whenever  the 
right  be  with  him. 
2  Johns,  cas.      §  18.  It  is  another  general  principle,  that  the  ship  insured 
^•"r;Pa|ki  must  depart  with  convoy,  and  also  keep  with  it  during  the 
v.  Woodness.  v0!/aSe^  unless  separated  by  necessity ;  as  where  the  ship  insur- 
ed does  not  observe  the  signals  of  the  convoy,  and  sails  with 
Jefferyv.       it  but  two   hours   after   it;   but  if  the   insured   ship  sail 
L.egendre,      with  the  convoy  and  do  all  in  her  power  to  keep  with  it, 
—^Mara43  kut  is  separated  by  stress  of  weather,  and  then  does  all  she 
279,289.       can  to  rejoin,  this  is  a  compliance  with  the  warranty. 
7  Johns.  R.        §  19.  The  certificate  of  origin  given  in  regard  to  Buenos 
343,356,  Le  Ayres*  hides,  being  a  customary  document  for  such  a  voyage, 
07  •  case.    anj  suhstantially  true  and  nut  bona  fide  on  board  by  the  as- 
sured, could  not  be  deemed  a  breach  of  warranty  of  Ame- 
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Wean  property,  though  not  .disclosed  to  the  underwriters  it    Ch.  40. 
was  on  board ;  was  an  open  policy  on  such  hides,  sent  to    Art.  25. 
France  or  Holland :  and  it  is  always  open  to  inquiry,  how  v^^v^^ 
far  a  paper,  though  intentionally  false,  is  material  to  the 
risk. 

§  20.  There  is  no  warranty  or  condition  implied  in  a  corn-  9  East,  195, 
man  marine  policy  on  ship  and  freight,  the  ship  shall  not  trade  S^jf16  Vm 
m  the  course  of  her  voyage,  if  no  disadvantage  to  the  under- 
writers ;  as  where  done  without  deviation  or  delay,  or  other- 
wise increasing  the  risk;  as  where  a  ship  was  compelled  in 
her  voyage  to  enter  a  port  for  obtaining  necessary  provi- 
sions, not  obtainable  before  in  the  usual  course,  by  reason  of 
scarcity  at  her  lading  ports,  and  during  her  justifiable  stay 
in  the  port  so  entered  for  that  purpose,  she  took  on  board 
there  bullion  on  freight,  which  the  jury  found  did  not  occa- 
sion any  delay  in  the  voyage.  Held,  this  did  not  avoid  the 
policy.  The  ship  had  liberty  in  the  policies  to  touch  and 
stay  at  any  port  or  place  in  the  voyage ;  and  the  jury  found 
also  her  touch  and  stay  at  Gibraltar  was  necessary. 

§  21.  Foreign  sentence  not  conclusive.    Insurance  with  war-  2  Johns,  cat. 
ranty  of  American  property.     Held  the  sentence  of  a  foreign  ^^T4^' 
court  of  admiralty  condemning  the  property  as  lawful  prize,  ^v^tot*' 
was  not  conclusive  evidence  of  enemy's  property,  and  of  the  United  Ins. 
breach  of  warranty.     So  as  to  articles  contraband  of  war.     Co.  in  error. 

§  22.  Want  of  a  legal  passport.    On  our  French  treaty  of  5  £*?*>  398i 
Feb.  1778,  Art.  25,  requiring  a  passport  expressing  (inter  christe.** 
alia)  the  place  of  habitation  of  the  commander  of  the  vessel, 
not  complied  with  by  a  passport  granting  leave  to  G.  D.  com- 
mander of  the  ship  called  M.  V.  of  the  town  of  P.,  and  this 
applied  only  to  the  vessel.     Plaintiff  nonsuit,  &c. 

Art.  25.  Port  of  discharge.     What  is  one,  fyc.     §  1.  This  Ewex  S.  J. 
was  an  action  of  assumpsit  on  a  policy  of  insurance  from  Jj;ourt>  ^or- 
the  United  States  to  her  port  of  discharge  in  Europe,  on  ship  vane'r.  Fel- 
and  cargo.    The  ship  was  owned  by  Vans  and  Freeman,  lows. 
she  sailed  in  1 794,  and  touched  at  Cowes  in  England  to  in- 
quire of  a  market,  and  thence  sailed  to  Brest  in  France, 
where  she  remained  seventy-one  days ;  a  part  of  that  time 
detained  by  an  embargo,  and  the  other  part  she  was  at  li- 
berty to  sail.    While  at  Brest,  her  hatchways  were  opened 
and  some  adventures  taken  out  and  sold,  and  also  about 
threebarrels  of  beef,  parts  of  the  cargo,  were  taken  out  and 
sold,  the  owners  also  then  subjected  the  property  to  their 
debts,  and  before  she  sailed  from  Brest  to  Cadiz,  Vans  or  m 

the  master,  though  the  insurance  on  the  ship  and  cargo 
in  America  to  about  the  amount  were  probably  known,  got 
insurance  in  Hamburg  on  the  same  property  from  Brest  to 
Cadiz.    The  ship  sailed  from  Brest  to  Cadiz  in  April,  1 795, 
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Ch.  40.    and  was  cast  away  on  her  passage  to  Cadiz.    The  court  de- 
Art.  25.    cided  that  Brest  was  her  port  of  discharge  in  Europe ;  for  if  a 
v^vv  vessel  break  bulk,  and  unlade,  and  sell  any  of  her  lading  in 
a  port,  it  is  her  port  of  discharge,  and  there  can  be  no  line 
drawn  as  to  what  port. — Further  it  was  held  if  discharging 
a  part  of  her  cargo  did  not  make  Brest  her  port  of  discharge, 
yet  she  remained  there  an  unreasonable  time,  more  time  than 
the  law  will  allow  in  such  cases  at  the  risk  of  the  under- 
writer, and  hence  from  this  circumstance  also  he  might  be 
discharged.    Also  the  getting  a  policy  of  insurance  filled  in 
Hamburg  on  the  same  property,  from  Brest  to  Cadiz,  by  the 
assured  or  his  master,  shews  they  understood  the  Boston  po- 
licy to  be  at  an  end  at  Brest. 
§  2.  In  this  case  a  ship  was  insured  to  Jamaica,  and  the 

1  W.  Bl.  court  held  that  by  her  mooring  twenty-four  hours  in  port 
417,  Cam-  there  the  policy  was  determined,  and  that  it  did  not  continue 
le^  '       "   till  she  came  to  the  last  port  of  delivery. 

10  Johns.  R.  §  3.  Port,  meaning  of  the  word.  Though  it  usually  means 
120, 126.  harbour,  yet  it  may  mean  road,  as  on  the  coasts  of  Yucatan, 
where  there  are  no  proper  harbours,  only  anchorages  for 
the  purpose  of  loading  and  unloading  vessels,  of  which  topo- 
graphy the  insurers  were  bound  to  take  notice,  though  not 
informed  of  it  by  the  assured. 
6ee  a.  28.  s.      §  4.  Insurance  on  lives.     Policies  of  this  kind  are  yet  rare 

2  f  7*  i9  xn  l^c  United  States ;  they,  however,  are  legal,  and  some 
82,  Godsall  English  principles  apply  here.  This  was  an  insurance  on 
&  al.  t,  Bal-  the  life  of  Mr.  Pitt,  made  November  29,  1 803,  for  seven 
dero  &  al.     years.     Held  a  creditor  may  insure  his  debtor's  life  to  the 

amount  of  his  debt ;  but  is  in  fact  a  contract  of  indemnity 
against  the  loss  of  the  debt ;  hence  if  after  the  debtor's  death 
his  executors  pay  it  to  the  creditor,  he  cannot  recover  on  the 
policy,  though  the  debtor  die  insolvent,  and  the  executors 
receive  from  a  third  party  the  money  applied  to  pay  it. 
Mr.  Pitt  owed  a  debt  to  the  plaintiffs  to  the  amount  of  the 
policy ;  this  fact  was  averred  in  the  defendant's  plea,  as  also 
the  payment,  and  that  the  policy  was  for  this  debt,  &c. 
Mr.  Pitt  died  Feb.  23,  1 806,  insolvent. 
Park,  433.—  §  5.  In  a  life  policy  the  underwriter  engages  to  answer  for 
Cowp.  669.  aii  those  accidents  to  which  a  man's  life  is  exposed,  except 
758.°"*  suicide  and  the  hands  of  justice ;  and  the  death  must  inva- 
riably happen  within  the  time  in  the  policy  insured,  and  the 
insurer  is  not  liable  if  the  person  die  after  the  time,  though 
he  received  the  mortal  wound  within  it ;  but  if  he  die  at  sea, 
and  so  it  is  not  known  when  he  died,  the  jury  must  try  the 
question  on  die  evidence. 
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*  §  6.  A   policy  on  a  life  one  year  made  September   13,    Ch.  40. 
1697,  the  person  died  September  3,  1698,  about  one  o'clock    Art.  26. 
in  the  morning.     Held  the  insurer  was  liable;  was  from  v^w 
the  day  of  the  date  so  begun,  the  4th.  2  Saik.  625, 

Good  health  means  a  reasonable  good  state  of  health,  and  jg*^^ 
can  never  mean  he  is  free  from  the  seeds  of  disorder.     And  Case.— l  L. 
there  is  no  return  of  premium  after  the  risk  is  commenced.     Raym.  480. 

§  7.  In  the  insurance  of  lives  the  first  thinj*  is  for  the  as-  2  Mar1, 6e7# 
sured  to  sign  a  declaration,  which  is  the  basis  of  the  insu- 
rance, and  makes  it  void  if  this  declaration  be  not  substan- 
tially true.  It  is  a  condition  or  warranty,  stating  the  person 
whose  life  is  meant  to  be  insured,  has  not  any  disorder  which 
tends  to  shorten  life ;  that  he  has  or  has  not  had  the  small 
pox ;  and  that  his  age  does  not  exceed  so  many  years.  As 
this  declaration  makes  a  part  of  the  contract,  it  behoves  the 
person  making  it  to  see  it  is  in  substance  true. 

§  8.  But  a  warranty  that  the  party  is  in  good  health,  will  2  Man.  667 
not  be  falsified  by  proving  he  laboured  under  a  particular  —*69* 
infirmity,  if  this  had  no  tendency  to  shorten  life :  nor  is  it 
to  be  understood  he  is  perfectly  free  from  the  seeds  of  dis- 
order. The  warranty  is  sufficiently  true  if  he  be  in  a  rea- 
sonable good  state  of  health  ;  nor  will  it  falsify  the  warranty 
to  shew  the  party  was  troubled  with  spasms  and  cramps 
from  violent  fits  of  the  gout.  And  if  there  be  no  warranty, 
the  insurer  takes  the  risk  on  himself,  unless  there  be  a  fraud. 
See  Annuities,  Ch.  140. 

Art.  26.  Pleadings  and  evidence.     §  1.  There  are  but  a  2  Marshall, 
few  matters  in  pleading  peculiar  to  this  action  of  Assumpsit  iwT59?'- 
on  a  policy  of  insurance.     In  this  as  in  every  case  of  spe-  $c.  Amc- 
cial  Assumpsit,  the  contract  must  be  set  forth  with  precision,  rican  Prece- 
The  declaration  must  recite  the  policy  (which  is  alleged  to  |2J^L122~ 
have  been  made  according  to  the  custom  of  merchants,)  that  Wnat  eTi. 
the  defendant  had  notice  of  it,  that  in  consideration  the  plain-  dence  proves 
tiff  had  paid  the  premium  to  the  defendant,  and  had  pro-  property  in 
mised  to  perform  all  things  on  his  part  to  be  done ;  the  L^g  £^r. 
defendant  promised  to  become  an  underwriter  for  the  sum  ed,  &c.  Bill 
by  him  subscribed,  on  the  terms  mentioned  in  the  policy,  of  Lading, 
and  that  he  would  perform  all  things  on  his  part,  and  also  qI'*^'2} — 
that  he  had  subscribed  the  policy  as  an  insurer  for  that  sum.  ment^".  25. 
That  the  insured  was,  at  the  time  of  the  insurance,  and  at  — Factor  Ch 
the  time  of  the  loss,  interested  in  the  ship  or  goods  insured,  ^'^r&ffh* 
to  the  amount  of  the  value  in  the  policy,  if  it  be  a  valued  one,  ^  %  pn£ 5 
or  to  the  amount  of  the  sum  subscribed  if  it  be  an  open  one ;  Evid.  46  to 
and  generally  the  assured's  interest  must  be  truly  stated.       64 — Where 

§  2.  The  declaration  then  states  the  ship  on  a  certain  day  S^^The 

prtmJ/octe,  proves  property,  14  East,  233 ;  4  Taunt.  657,  and  Ch.  77#  *•  **•  *• 
n  troverand  transferring  ships,  Ch.  47.  a.  6. 
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Ch.  40.     was  in  good  safety  at  her  port  of  departure ;  that  she  sailed 
Art.  26.    on  the  voyage  insured  within  the  time  mentioned  in  the  po- 
s^v*^^   Hey,  if  a  time  be  limited  for  her  sailing,  and  with  convoy,  if 
there  be  a  warranty  for  her  so  doing ;  and  it  likewise  avers 
•  an  exact  compliance  with  every  other  warranty  expressed 

in  the  policy.  The  loss  is  then  stated,  which  must  appear 
to  have  been  occasioned  by  some  of  the  perils  insured 
against ;  and  this  must  be  shown  with  reasonable  certainty, 
that  the  insurer  may  have  notice  of  the  case  against  which 
he  is  to  prepare  his  defence.  Notice  to  the  defendant  of  this 
loss,  and  a  demand  of  the  sum  subscribed  by  him,  are  then 
averred,  and  lastly  the  breach  of  the  contract  by  the  non- 
payment of  the  sum  subscribed  by  thfc  defendant.  As  by 
the  perils  of  the  sea,  by  capture  and  condemnation,  &c. : 
in  short,  there  must  be  no  material  variance* 
16  East,  141,  §  3.  When  a  loss  has  been  adjusted  and  signed,  the  plain- 
-i-5  D.  U  E.  ^g  may  jecjare  on  the  policy  in  the  usual  form,  and  give 


Taun.  287.  the  adjustment  in  evidence. 
STaun.iOi.  §  4.  The  general  averment  of  interest  is  best,  for  under 
Tfjj^i  this  the  plaintiff  may  give  in  evidence  any  interest  he  may 
l4Eaaty  nave  'n  the  things  insured ;  but  if  averred  specially  it  must 
210.  be  proved  as  stated.     If  the  plaintiff  aver  interest  generally 

in  the  Entire  thing  insured  he  shall  recover  for  the  loss  in 
proportion  for  the  quantum  of  interest  he  proves^  as  well  as 
to  title  as  quantum. 
Rising  v.  §  5,  if  ^e  insurance  be  made  in  the  name  of  an  agent,  he 

^  "        or  the  principal  may  sue,  andi  whether  the  action  be  brought 
in  the  name  of  the  agent  or  of  the  principal,  it  must  be 
averred  the  policy  was  made  in  the  name  of  the  agent  fof 
Bos.  &  P.       the  use  of  the  principal  whose  interest  is  averred  ;  and  in 
ard^Whit-  averj™g  interest  in  the  assured,  it  is  sufficient  to  show  it  to 
more.  nave  been  in  thoie  who  had  the  property  at  the  time  of  mak- 

ing the  policy. 
2  Bos.  &  P.        §  6.  So  if  A  buys  a  cargo  and  sells  a  part  of  it  to  B,  and 
S4^  F^      afterwards  A  insures  the  cargo  on  his  own  account,  he  may 
2  Cam.  208.  aver  an  interest  in  himself  alone,  he  still  having  an  interest 
in  the  intirety  of  the  cargo,  though  B  is  let  into  a  share : 
but  see  Dumas  v.  Jones  above,  Pearson  v.  Lord,  &  al. 
2  Ld.  Ray.        §  7.  Though  it  is  best  to  state  the  case  of  the  loss,  as 
1349.—         nearly  as  may  be,  in  the  words  of  the  policy,  yet  it  may  be 
•  Knight  r.   '    stated  in  words  Ivhich  import  the  same  thing,  as  by  the  fraud 
Cambridge,    and  negligence  of  the  master,  where  it  is  by  barratry. 
4T.R.  723,      §8.  If  rioters  board  a  ship,  and  in  consequence  thereof 
Lushin  't  n    s^e  *s  s*rand*d,  this  must  be  recovered  only  on  a  count  for 
loss  by  stranding ;  and  in  such  a  case  the  assured  cannot  re- 
Lenox's         cover  on  a  count  for  a  loss  by  detention  of  people,  or  by  pi- 
case,  rates.       Invoice,  bill  of  lading,  and  master's  protest,  evi- 
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dence  of  a  loss.    S  Johns.  Cas.  224.    Adjustment  of  general    Ch.  40. 
average  abroad  not  conclusive  on  a  contract  made  here.  Art.  26. 

§  9.  The  plaintiffs  declared  for  a  loss  by  capture.    Held  s^v-v/ 
they  could  not  recover ;  for  though  the  vessel  was  captured,  *  T-  R-  3Wi 
yet  having  been  afterwards  restored, she  might  have  reached  Kemp«Ulen 
her  destined  port.    The  interest  on  which  the  plaintiff  ef«  vigae.  * 
fected  his  policy,  was  money  laid  out  in  reclaiming  the  car- 
_go.    This  was  a  -wagering  policy,  on  which  there  could  be 
no  abandonment. 

§  10.  The  plaintiff  may  declare  for  a  total  loss,  and  lay  2<Borr.-904. 
his  damages: for  such  a  loss,  and  may  recover,  though  his  evi- 
dence only  proves  a  partial  loss* 

$11.  The  declaration  must  state  the  loss  according  to  2  Man.  594, 
the  truth  of  the  case ;  therefore,  where  the  plaintiff  declared  SjJPin  t# 
on  a  policy  on  slaves,  and  stated  "  that  by  perils  of  the  sea, 
contrary  winds,  currents,  and  other  misfortunes,  the  voyage  was 
much  retarded,  &c. ;  that  a  sufficient  quantity  of  water  did 
not  remain  for  the  slaves9  support  and  other  people  on  board, 
and  that  a  certain  number  of  the  slaves  perished  for  want  of 
water  ;"  and  his  evidence,  the  master  had  mistaken  his 
course,  which  occasioned  the  scarcity  of  water  and  throwing 
slaves  overboard!  Held,  this  evidence  was  not  sufficient  to 
•support  the  de2laration.  One  reason  for  stating  the  loss  tru- 
ly is,  that  if  it  be  not  a  loss  in  law,  the  defendant  may  demur 
to  the  declaration,  or  move  in  arrest  of  judgment ;  but  then 
a  loss  is  truly  stated  when  the  facts  are  substantially  stated, 
as  in  Knight  v.  Cambridge. 

§  12.  So  where  salvage  is  to  be  recovered,  it  is  sufficient  2  Man.  595, 
to  :  state  the  loss  that  occasioned  it ;  and  it  is  not  necessary  £ary  ^ 
to  declare    for  salvage,  eo  nomine,  as  where  the  plaintiff  590*597. 
declared  "  that  the  ship  sprung  aleak  and  sunk  in  the  river, 
-whereby  the  goods  insured  were  spoiled ;"  and  the  court 
allowed  him  to  give  in  evidence  the  expense  of  salvage, 
though  not  particularly  laid  in  the  declaration. 

§  13.  On  the  general  issue  the  defendant  may  well  put  Dovgl.iftft 
.the  plaintiff  to  prove  all  the  facts  alleged  in  bis  declaration ;  jr112*  5*ul" 
and  also  on  it  tne  defendant  may  give  in  evidence  any  mat-  jySJJJluc 
ter  that  goes  to  disaffirm  the  contract,  or  to  discharge  the  a.  D.  1779! 

1)laintiff's  demand  under  it.     Under  it  he  may  deny  the  va-  —  BuUer's 
idity  of  the  policy,  the  interest  of  the  assured  shewing  the  J^2P#  1.61- 
policy  a  wagering  one ;  he  may  shew  a  misrepresentation, 
concealment,  or  fraud  by  the  plaintiff ;  that  the  vessel  was 
not  seaworthy,  a  deviation  no  loss,  that  the  voyage  insured 
was  not  that  intended.    So  under  this  issue  the  defendant 
may  shew  non-perfon»ance  of  warranty,  as  enemy  s  pro-    . 
perty,  when,  warranted  neutral,  &c.     So  a  double  insurance. 
-So  he  may  prove  whatever,  ex  ozquo  et  bono,  shews  the  plain- 
tiff ought  not  to  recover. 
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Ch.  40.  §  14.  And  in  Sullivan  v.  Montague,  it  was  decided  that 
Art.  26.  .  matter  of  defence  arising  after  the  action  brought,  and  be- 
v^»v-^»/  fore  plea  pleaded,  may  be  given  in  evidence.  "  Actio  non 
See  Art.  13.  goes  in  every  case  to  the  time  of  pleading,  not  to  the  com- 
mencement of  the  action." 
See  tender,  §  15.  The  defendant  may  plead  a  tender,  or  bring  money 
&c-  into  court  as  in  other  actions  of  assumpsit :  in  England  this 

is  done  under  19  Geo.  II.  ch.  37,  where  the  damages  are 
uncertain. 
6  Man.  R.         §16.  Insurance  on  {10,000  merchandize  in  the  ship  Me- 
208,  Lee       ridian,  with  the  exception  of  prior  insurances :  that  if  the 
Mms/f.  k    assured  had  made  any  other  insurance  prior  in  date,  the 
M.  Ins.  Com.  underwriters  to  be  answerable  for  the  sum  not  covered  by 
such  prior  policy.     Held,  that  the  assured  may  give  evi- 
dence to  prove  that  part  of  the  subscription  to  another  po- 
licy, on  the  same  property  and  risk,  were  actually  made 
after  effecting  the  policy  in  question,  though  the  general  date 
of  such  policy  was  prior. 
4  Man.  R.         §  1 7.  As  to  fire.    This  was  insurance  on  the  plaintiff's 
330,  Stetson   house,  burnt,  1801  ;  a  moiety  was  insured  by  this  company  ; 

Fire  ink        **"s  was  conveyed  m  fee  :  l"e  grantor  reserved  a  term  lor 
Com.  seven  years,  and  the  grantee  immediately  reconveyed  in 

mortgage,  and  the  mortgagee  leased  to  the  mortgagor  for 
another  seven  years,  reserving  rent.      Judgment  for  the 
plaintiff.      When  the  insurance  was   made,    the  building 
was  represented  to  be  connected  on  one  side  only  with  other 
buildings,  and  before  the  loss  happened  it  became  connected 
on  two  sides.     Held,  the  policy  is  not  avoided  unless  the 
risk  thereby  became  greater.    Long  special  pleadings :  as 
mortgagee,  &c.  he,  the  plaintiff,  remained  owner  even  of 
the  moiety  conveyed.    The  court  was  divided,  Sedgwick, 
J.  thought  the  connexion  of  the  building  on  two  sides  did  in- 
crease the  risk,  and  so  made  the  policy  void ;  and  this  in- 
crease by  means  under  the  plaintiff's  control.     See  21. 
8Man.R.         §  18.  In  this  case  the  plaintiffs,  the  assured,  and  the  de- 
wtok5?akm  fenc^an^  t'ie  insurer,  agreed  to  abide  the  final  decision  of  an 
«.  Gray/       action  pending  between  the  plaintiffs  and  the  Massachusetts 
Fire  and  Marine  Insurance  Company  on  the  same  risk. 
On  the  trial  of  this  action  against  the  Company,  it  submitted 
to  a  verdict  in  order  to  review ;  they  gave  bond  and  re- 
viewed ;  an  adjustment  took  place,  the  company  paid  the 
assured  two-thirds  of  a  total  loss  and  gave  up  salvage,  and 
the  review  was  discontinued.     Held,  Gray  was  not  bound  to 
adjust  on  these  terms  on  which  the  company  had  adjusted 
8  Mass.  R.     the  loss ;  the  action  was  on  this  special  agreement :   but 
4M^Mbl'  ^ere  was  nofina^  judgment.     Plaintiffs  nonsuit. 
Com.  v.     '       §19*  Assumpsit  for  money  had  and  received.    The  plain- 
Oliver  &  al.   tiffs  insured  the  defendant's  freight  to  be  earned  by  their 
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m ,  in  a  voyage  from  Ttneriffe  to  Jamaica*    She  was  cap-    Cm.  40* 
tared  by  the  French  and  recaptured  by  the  English,  and  a    Art.  26. 
salvage  of  one-half  was  decreed  to  the  recaptors,  the  defen-  ^^-v^> 
dants  received  the  balance  of  freight  for  the  other  half. 
The  plaintiffs  paid  the  defendants  a  total  loss  according  to 
the  opinions  of  referees,  neither  they  nor  the  plaintiffs  then 
knowing  the  defendants  had  received  any  part  of  the  pro- 
ceeds iro^    the  cargo  as  freight.    The  defendants  after- 
wards remitted  the  monies  received  by  them  to  the  freight- 
ers.   Held,  the  defendants  were  not  accountable  for  the 
same  to  the  plaintiffs,  the  underwriters.    The  arbitrators 
decided  the  whole  was  due  from  the  company,  and  this  was 
true  and  just. 

§  90.  Assumpsit  on  a  policy  brought  by  one  assured  and  8  Man.  R. 
the  assignee  of  the  other  became  a  bankrupt.   Judgment  for  I^^SS 
the  defendants.    Total  loss  claimed ;  defence,  that  before  the  ton  M.  I. 
loss  took  place,  viz.  September  23,  1801,  Carroll  and  Snow,  Company, 
the  assureds,  sold  and  conveyed  the  vessel  to  one  N.  Water- 
man.  The  court  laid  down  the  rule  to  be,  that  "  none  but 
the  parties  to  the  contract,  or  their  legal  representatives  in 
case  of  their  death,  can  avail  themselves  of  the  contract"  of 
insurance,  though  others  may  have  an  equitable  interest  in 
the  policy,  and  the  only  exception  which  exists  is,  "  where 
a  policy  has  been  bona  fide,  and  for  a  valuable  consideration 
assigned,  with  notice  to  the  underwriter,  and  an  assent  on  his 
part,  either  expressed  or  implied."   Held,  this  case  did  not 
come  *within  the  exception,  for  the  conveyance  to  Waterman 
was  absolute,  though  the  plaintiffs  attempted  to  prove  it  was 
a  mortgage  in  fact. 

§  91.  As  to  fire.    The  additional  premium  given  on  a  re-  6  cranch 
valuation,  under  the  rules  of  the  assurance  society,  must  be  202,  Atkin- 
construed  to  be  only  on  the  excess.  ■?*  *•  15!?Q" 

And  no  member  of  the  society  can  divest  himself  of  his  6  cn^h 
obligations  as  such  member  but  according  to  the  rules  of  the  192,  Kora'i 
society :    2.  All  the  members  of  the  society  are  bound  by  «•*. 
the  doings  of  the  majority:     3.  If  the  assured  forfeit  his  as- 
surance by  his  own  neglect,  he  still  remains  bound  to  con- 
tribute as  a  member:    4.  Insurance  on  buildings  in  Alexan- 
dria, made  before  that  town  was  separated  from  Virginia, 
cease  by  that  separation,  though  the  society  was  empowered 
to  make  insurance  only  on  houses  in  Virginia. 

If  there  be  an  article  in  a  policy  against  fire  distinctly  5  Johns.  R. 
valued,  and  it  is  absolutely  lost,  the  loss  is  to.  be  estimated  ^SlJJ*1!? 
according  to  such  valuation  as  liquidated  damages ;  there-  company^ 

IMars.  199.— 2  Burr.  1167,1171. 
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jCh.  40*   -fore,  on  a  policy  on  goods  and  utensils  in  a  tobacco  maiui- 
Jtrt*  26.    factory,  among  which,  380  kegs  of  manufactured  tobacco, 
-yj0~.L-m-r  valued  at  {9,600  on  the  back  of  the  policy,  and  157  of  them 
were  burnt.    Held,  the  insured  was  entitled  to  recover  for 
this  quantity  burnt  in  proportion  to  that  valuation.    A  valu- 
ation is  only  to  fix  the  prime  cost  or  value  in  the  policy. 
1  Wheaton's      §  22.  Appeal  from  circuit  court,  Columbia,  setting  under  a 
?*  i2^9'  *2U"  law  of  Virginia.     Held,  that  under  her  act  of  1794,  as  to 

tual  An*  bo-  •  •        i*  111  •  i  • 

ciety  t.  insurance  against  fire,  property  pledged  to  said  society  con- 
Watts.—  tinued  liable  to  assessment  for  losses  in  the  hands  of  bona 
^  Wheat,  fob  purchasers  without  notice.  2.  Change  of  sovereignty, 
Jason.—  *  *  as  from  Virginia  to  the  United  States,  produced  no  change 

in  title  to  the  soil. 
iSTKjy?*  *•       Where  a  previous  memorandum  does  not  control  the  poli- 

*oa V^SIl"  cy »  M  w^ere  *be  assured's  agent  delivered  to  the  insureds 
broker  a  written  memorandum,  stating  the  assured  was  owner 
•of  half,  and  that  the  policy  was  to  take  effect u  if  no  insu- 
rance should  be  made  by  him  elsewhere:  .held,  as  this 
memorandum  was  not  inserted  in  the  policy,  nor  annexed  to 
it,  it  was  no  evidence  to  control  it. 

§  22.  If  a  declaration  on  a  policy  of  insurance  aver  the 
goods  have  been  seized  in  a  hostile  manner  by  the  enemies 
of  our  lord  the  king,  to  the  plaintiff  unknown,  this  averment 
Js  not  supported  by  evidence  they  were  seised  by  the  Span- 
ish government  as  about  to  be  imported  into  the  Spanish 
Main,  contrary  to  the  laws  of  Spain.  The  vessels  had  Brit* 
ish  but  not  Spanish  licenses  for  this  trade.  The  plaintiff 
seems  to  have  nad  confidence  in  his  declaration,  because  it 
was  not  expressly  stated  or  admitted  the  goods  were  seized 
-because  contraband,  therefore  to  be:  intended  they  were  seiz- 
ed jure  belli. 

§  23.  This  was  an  action  on  a  policy  on*  cargo  from  Mal- 
aga \o  Vera  Cruz  and  back  to  Europe ;  underwritten  by  the 
defendants.  The  vessel,  on.  returning,  was  driven  into  the 
Havana.  The  assured  proposed  to  the  underwriters,  by  let- 
ter, to  end  the  risk  there  on  terms  named,  and  to  vacate  the 
•policy.  The  company,  in  their  answer,  agreed;  but  by  a 
-minute  in  writing,  by  their  secretary  not  even  signed  by  him. 
•Before  the  assured,  in  Boston,  received  this  they  heard,  of  a 
total  loss,  and  declined  accepting  it.  Held,  there  was  no 
contract  to  vitiate  the  policy.  Judgment  for  the  assured  as 
for  a  total  loss.  Here  was  no  agreement  completed  in  feet, 
and  this  minute  was  no  binding  act  on  the  corporation. 
2  Day's  Ca.  "See  Ck.  22,  n.  4.  2.  Policies  are  effected  on  the  same  risk, 
68.  the  same  day ;  the  hour  of  the  day  may  be  averred. 


3  Bob.  &  P. 

***  24, 
Matthew 

9.  Pottl. 
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AM.  t7.  hsurvncs  broker,  h&a  Habit,  &c  Ch.  4CL 

Case  «n  an  order.   January  8,  1798,  one  Tisdale,  who  had    Art,  28* 
tent  much  concerned  in  underwriting  at  the  office  the  de-  v^v^' 
fendant  kept  in  Boston,  drew  an  order  on  him,  directing  2  Maw.  R. 
him  to  pay  the  plaintiff  in  proportion  to  their  respective  de-  295,  Hatek 
mands  on  Tisdale,  the  balance  finally  to  he  due  to  him  from  **  B*10**** 
Brooks9  office,  &c.,  when  he  should  be  in  cash,  &c. ;   also 
monies  Brooks  might  receive  on  Tisdale's  account,  to  the 
amount  of  the  plaintiff's  just  demands.    January  29,  1798, 
Brooks  accepted  this  order*   Plaintiff  stated  there  finally  be* 
came  due  to  Tisdale  from  Brooks  {10,000,  and  more  than 
that  sum  was  due  to  him.     Held,  Hatch  might  support  his 
action  for  his  proportion  against  Brooks ;  each  plaintiff  proved 
the  amount  of  his  demand  against  Tisdale,  who  died  in- 
solvent before  commissioners  on  his  estate,  without  any  re- 
gard to  said  order,  and  received  dividends.    It  was  agreed 
that  Clap  might  have  judgment  in  this  action,  as  he  might  if 
he  had  sued  alone  for  his  proportion,  as  Hatch  and  Clap  on 
this  order  could  not  support  a  joint  action ;  the  sum  received 
by  Brooks  was  ascertained.   Judgment  for  Clap  for  $3  72. 7 2 J. 
The  principal  objection  seemed  to  be,  that  the  order,  when 
drawn,  was  drawn  on  a  contingent,  in  fact,  an  unascertained 
fond,  and  in  favour  of  two  creditors,  whose  respective  debts 
against  Tisdale  were  not  ascertained. 

Three  important  points  are  settled  in  this  case.  1  •  If  A 
have  an  unascertained  balance  due,  and  becoming  due  from 
his  insurance  broker,  and  draw  an  order  on  him  for  it,  and  he 
accept  it  in  favour  of  the  creditor  of  A  to  an  unascertained 
amount,  it  is  good,  though  A  then  be  insolvent.  2.  Such  an 
order  may  be  in  favour  of  two  creditors  for  their  respective 
debts,  and  be  the  grounds  of  two  separate  actions.  3.  This 
order  is  not  affected  if  these  creditors  also  claim  as  creditors 
of  an  insolvent  estate.  5  Taun's.  R.  615,  616.  An  insurance 
broker  is  liable  to  pay  the  assured  the  amount  of  his  loss, 
occasioned  by  the  broker's  not  communicating  a  letter  to  the 
insurer,  whereby  the  policy  was  void. 

Art.  28.  Sundry  cases.     §  1  •  Sea-Utter  ;  certificate  of  pro-  l  Johns.  R. 
ptrhf  ;  memorandum.    "  The  vessel  sails  under  a  sea  letter  If*',*04' 
without  a  register,  property  warranted  American"  The  court  Rh^^. 
refused  parol  evidence  to  explain  what  was  meant  by  stch  der  &  ai.— 
Utter,  as  its  character  and  use  were  settled  by  public  trea-  But  2  Johns. 
ties  and  acts  of  Congress.    Held  also,  a  sea-letter  and  certify  ^•5,3>con- 
caie  of  property  were  distinct  documents ;  hence  sailing  with 
a  certificate  of  ownership  was  no  compliance  with  a  warranty 
to  sail  with  a  sea-Utter. 

§  2.  West  India  usage.     Insurance  M  on  a  voyage  from  New  Li0*1^11* 
York  to  Barbadoes  and  a  market.1'    Held,  by  a  usage  in  the  Mai^n  ». 

Robinson  &  al. 
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Ch.  40.     West  India  trade,  the  assured  might  go,  bona  fide,  from  island 

Art.  28.    to  island  in  the  West  Indies  until  he  had  sold  the  whole  of 

y^vx^   his  cargo,  and  a  part  at  one  island  and  part  at  another ; 

perhaps  no  such  usage  elsewhere. 
1  JohxufR.         §  3.  Profits  insurable,  4rc.   Every  policy  thereon  must  of 
Mumford       necessity  be  a  valued  policy.   A  policy,  as  filled  up,  was 
Hallett.—      clearly  on  cargo,  though  intended  to  be  on  profits,  and  parol 
3  Johns  Cat.  evidence  to  explain  was  deemed  inadmissible,  as  there  was 
c"^Mhni"  no  amb*guity  *n  l^e  WOI"ds  as  they  stood.   See  art.  31 ;  Grant 
Jnhel&al.     Vv  Parkinson.   Art.  2,  ch.  12,  Dumas  v.  Jones.    Insurance  on 
v.  Church.*     4 12,000,  profits  valued  at;    the  plaintiff  chartered  a  ship  to 
oring  a  cargo  from  the  Spanish  Main  to  New  York,  and  got 
insurance  on  profits  valued  as  above,  and  no  proof  of  interest 
to  be  reauired  but  the  policy ;   and  if  the  goods  should  not 
arrive,  the  plaintiff  was  to  recover  for  a  total  loss,  and  the 
goods  warranted  free  of  average,  and  without  benefit  of  sal- 
vage to  the  underwriter.    No  cargo  being  found  at  the  Spo> 
nish  Main,  the  vessel  returned  to  New  York  in  ballast  with- 
out any  goods.    The  plaintiff  sued  the  underwriter  for  a  re- 
turn premium  ;    and  judgment  against  him,  for  the  underwri- 
ter had  run  the  risks  named  in  tne  policy,  and  the  ship  had 
returned  in  safety, 
l  D.  &  E.  §  4.  Where  a  policy  does  not,  on  the  face  of  it,  appear  to 

84«  be  illegal,  the  court  will  not  let  the  defendant  into  a  new 

trial  to  enable  him  to  shew  its  illegality.     Illegality  in  any 
.8D.&E.31.  part  of  an  entire  voyage,  makes  the  whole  policy  void. 
1  Johns.  Cas.       §  5.  Three  part  owners  of  property  warranted  neutral.   Two 
363,  Arnold   citizens  and  one  domiciled  in  an  enemy's  country  ;  warranty 

United  ins?  ^s#  ^s  *n  l^s  case*  S°°^s  were  inured  from  New  York  to 
Co.  two  ports  in  Cuba,  and  warranted  American  property  ;  proof 

Same  princi-  to  be  made  in  New  York.     The  goods  were  owned  by  two 
pleattotfom-  native  American  merchants  in  New  Fori,  and  a  native  Ameri- 
SJolTi  C      can  w^°  res^e(^ at  t'ie  BaT>anai  as  consul  of  the  United  States, 
481,  in  error.  a"  j°*nt  owners  of  the  ship  and  of  the  adventure ;  vessel  and 
cargo  were  captured  by  the  British  at  war  with  Spain,  and 
the  goods  condemned  as  Spanish  property.     In  an  action  on 
the  policy,  held,  there  was  a  breach  of  the  warranty  :  2.  that 
the  consul  of  a  neutral  state,  residing  in  a  belligerent  coun- 
try, and  carrying  on  trade  as  a  merchant,  is  to  be  viewed  as 
domiciled  in  that  "country :  and  3.  if  connected  with  neutrals 
as  a  partner  in  trade,  his  property  will  be  subject  to  capture 
and  condemnation,  by  a  belligerent  as  enemy's  property. 

6  Cranch  But  in  such  case  an  effectual  condemnation  can  be  only 
f9'*?!*17^  w^ere  ty  l^e  policy  the  proof  is  to  be  had ;  therefore  in  an 
*? Woods.—  action  on  a  policy  on  property  warranted  neutral,  u  proof  of 

7  do.  403,  which  to  be  required  in  the  United  States  only/1  Held,  a 
•amecase.—  sentence  of  condemnation  in  a  foreign  admiralty  court,  on 
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the  ground  of  breach  of  blockade,  was  not  conclusive  evi-    Ch.  40. 
dence  of  a  breach  of  warranty.     Quaere,  if  a  breach  of  block*    Art.  28. 
ait  by  a  vessel  not  warranted  neutral  discharges  the  under-  <^^v^y 
writers.     And  a  vessel  might  lawfully  sail  for  a  port  in  the 
West  Indies,  known  to  be  blockaded,  until  warned  off,  ac- 
cording to  the  British  orders  in  council  of  April,  1804,  which 
directed  no  capture  till  such  warning  was  given ;  and  such  What  a 
vessel,  therefore,  was  not  bound  to  make  inquiries  but  of  the  breach  of 
blockading  force.  blockade. 

The  assured  are  not  understood  to  warrant  the  whole  cargo  6  Cranch, 
neutral,  but  only  the  interest  insured  is  so.     Hence,  if  the  in-  274,Living»- 
terest  of  one  joint  owner  of  a  cargo  be  insured,  it  is  sufficient  ia^dini.Co! 
if  that  interest  be  so,  and  it  is  no  breach  of  the  warranty 
of  neutrality  if  the  other  joint  owner,  whose  interest  is  not 
insured,  be  a  belligerent. 

It  is  a  compliance  with  a  warranty  of  American  or  neutral  3Dallas,49l. 
property,  if  the  assured  remain  the  legal  owner.    If  I  sell  my  T1^0^' 
ship  to  an  alien,  to  be  paid  for  in  all  events,  but  to  be  trans-  5  "wheaton 
ferred  to  him  at  a  future  day,  the  property  remains  in  me,  184. 
an  American,  and  I  may  well  so  insure. 

If  a  warranty  be  that  orders  shall  be  given  that  the  ship  iDall&s,l92. 
shall  not  cruise,  they  must  be  expressly  given  to  the  cap- 
tain;  if  but  an  implication  from  the  general  instructions, 
there  is  a  breach  of  warranty. 

One  emigrating  and  naturalized  in  war,  is  neutral.    As  a  2  Johns.  Ca*. 
subject  of  a  belligerent  state  comes  here,  flagrante  bello,  and  is  ^  I^nffuet 
here  naturalized,  he  may  well  warrant  his  property  neutral  in  Rhinelkn- 
a  policy  of  insurance ;  and  he  need  not  disclose  the  time  of  der  &  ai.  in 
his  emigration.  eTT0Tm 

Insurance  on  the  "  good  American  ship,  called  the  Rod-  8  Johns.  R. 
man"   Held,  this  was  a  warranty  she  was  American,  and  j^n^£er 
evidence  she  was  owned  by  an  American  citizen,  and  had  all  j^.  Co. 
the  papers  for  an  American  vessel  except  a  register,  having 
sailed  with  a  searletter  only ;   this  was  a  compliance  with  the 
warranty. 

§  6.  On  lives.  A's  life  is  insured  for  a  year ;  within  it  he  l  D.  &  E. 
receives  a  mortal  wound,  but  dies  after  the  year  expired,  the  260, 
underwriter  is  discharged.  A  creditor  may  legally  insure 
the  life  of  his  debtor  to  the  amount  of  his  debt,  but  as  the  in- 
surance can  be  only  for  the  security  of  his  debt,  if  the  debt 
be  actually  paid,  even  though  by  third  persons  furnishing 
the  means,  the  policy  becomes  void. 

§  7.  Insurance  on  a  life  is  valid  bv  our  laws,  and  a  single  12  Mass.  R. 
woman,  dependant  on  her  brother  for  her  support  and  edu-  J*5* Lord  r- 
cation,  has  a  sufficient  interest  in .  his  life  to  entitle  her  to  ^  '^  8#  3# 
insure  it,  and  it  will  avail  her,  on  his  death,  within  the  time  ' 

insured,  though  he  was  engaged  in  an  unlawful  and  immoral 

vol.  ii.  27 
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Ch.  40.     traffic,  she  being  ignorant  of  his  intentions  as  to  it ;  the  as- 
Art.  28.    sured  must  have  an  interest  in  the  thing  insured,  or  it  would 
Su^v-^s  be  merely  a  wager  policy,  which  would  be  against  the  gene- 
ral policy  of  our  laws,  and  so  void ;  he  stood  towards  her  in 
ioco  parentis,  and  a  sister  may  insure  the  life  of  a  brother  on 
whom  she  depends  for  support,  nearly  on  the  same  principle 
she  can  insure  the  life  of  a  parent.    Where  it  is  the  duty  of 
the  assured  to  appeal  and  advance  the  expenses,  though  to 
be  repaid  by  the  underwriters.    13  Mass.  K.  Ill,  Thatcher 
t.  Bellows, 
l  Johns.  R.        §  8.  Where  the  underwriters  may  elect  to  make  the  property 
ron  fe  ad"*"   abandoned  theirs.     Abandoned  and  accepted  by  them,  ana 
United  ins.    they  paid  the  loss  to  the  assured ;  and  his  agent,  not  knowing 
Com.  in  Er-   of  the  insurance,  purchased  the  property  of  the  captors,  for 

2°Cain  *80   t'ie  owner's  benent,  and  then  sold  it,  and  invested  the  pro- 
m*  *    '  ceeds  in  goods  he  sent  to  the  assured.     Held,  the  under- 
writers might  elect  to  consider  the  purchase,  sale,  and  invest- 
ment, as  done  by  their  agent  and  said  investment  theirs. 
Many  decisions  shew  that  property  thus  insured,  abandoned, 
and  accepted,  vests  fully  in  the  underwriters. 
3l5lhJl,hR"        §  **"  ^aafar  ^  aci  °f  the  agent  binds  the  underwriters,  4re. 
ton  r.  Co-      The  proof  of  interest  and  a  loss  on  a  policy  were  submitted 
lum.  Ins.       to  the  agent  of  the  underwriters ;  he  stated  the  amount  of  the 
Com.  ioss>     Held,  this  admitted  the  proof  sufficient ;  and  when  the 

underwriters  paid  the  amount  into  court,  they  admitted  the 
cause  stated  in  the  plaintiff's  declaration.  1  Campb.  N.  P. 
134;  1  Caines'  444. 
7  Johns.  R.  §  10.  Underwriters  cannot  set  off  premium  notes  on  other  poll' 
383,  386,  c'lt$  }0  ^e  exclusion  of  a  return  premium,  <frc. ;  as  where  they 
Com?t\  Fi-  sue(*  ^e  endorser  of  a  premium  negotiable  note,  and  before 
quet.  the  commencement  of  their  action  they  became  liable  to  pay 

6  East,  110.  the  maker  of  the  note  his  return  premium  on  the  same  policy ; 
held  the  defendant  was  entitled  to  the  amount  of  it,  to  be  de- 
ducted from  the  note,  though  the  maker  at  the  same  time 
was  indebted  to  the  underwriters  for  other  notes  given  for 
premiums  on  other  policies,  and  had  become  insolvent.  How 
14  Mass.  R.  a  fraudulent  act  in  an  ostensible  owner  avoids  a  policy  of  the 
112-  real  owner. 

12  Mass.  R.  §11.  Where  ihe  policy  covered  the  premium,  though  not 
259,  Mayo's  named,  be, ;  as  where  the  assured  owned  but  one^third  of 
the  vessel,  and  got  insurance  effected  for  $9,000  on  her, 
valued  in  the  policy  at  %\  8,000  at  45  per  cent,  premium  ;  he 
made  no  representation  of  his  proportion  of  her  ;  a  total  loss 
happening,  he  claimed  the  whole  sum  on  the  ground  he  in* 
tended  to  insure  the  premium.  Held,  entitled  to  recover. 
Assured  abandoned;  was  a  salvage  of  $1,400. 
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§  12.  A  decree  of  an  admiralty  court  in  Hayti  founded  on    Ch.  40. 
no  libel,  and  in  which  no  trial  was  had,  condemning  a  vessel    Art.  28. 
and  cargo  belonging  to  citizens  of  the  United  States,  for  an   v^^v-^^ 
alleged  breach  of  blockade,  was  holden  not  to  be  conclusive  12  Mass.  R. 
evidence  of  that  fact;  also,  the  principle  several  times  de-  291, Sawyer 
cided,  that  if  the  master  on  his  own  account  buy  such  con-  M  V  £  M® 
demned  vessel,  the  loss  cannot  be  reduced  from  a  total  to  a  i.  Com. 
partial  one,  nor  did  it  appear  any  monition  issued,  or  any  of 
the  usual  formalities  were  had. 

§  13.  If  the  assured  at  the  time  of  making  the  policy  have  2  Crancb, 
certain  intentions,  not  expressed  in  it,  the  knowledge  of  the  ^ ^on^M 
underwriters  of  such  intentions,  at  such  times,  ought  to  be  i*  Com.L 
clearly  and  fully  proved,  to  make  it  proper  for  a  court  of  See  3  Cain. 
equity  to  cause  the  policy  to  be  altered  and  conformed  to  ??p  ~T2  Bos# 
such  intentions,  and  a  policy  on  a  ship,  in  the  name  of  one  New.onCon. 
joint  owner,  as  property  may  appear,  without  the  clause  stat-  342,  350. 
ing  the  insurance  to  be  for  the  benefit  of  all  concerned,  does 
not  cover  the  interest  of  another  joint  owner.      Sufficient 
averment  of  property.     5  Bos.  &  P.  77 ;  2  Bos.  &  P.  53. 

§  14.  A  ship  never  heard  of,  is  presumed  to  be  lost  by  2Stra.  1199, 
the  perils  of  the  sea,  or  by  sinking   at  sea.     So  even  after  Green  r. 
captured  and  ransomed  and  not  heard  of  after  that ;  so  pre-  Brown- 
sumed  to  be  lost  if  not  arrived  in  the  most  usual  limits  of  the  Park,  63. 
voyage.     2  Johns.  R.   150,    Gordon  v.  Bowne  ;  and  it  is 
not  reasonable  to  calculate  on  the  utmost  limits  of  it.      1 
Cain.  525. 

§  15.  A  ship  entered  the  port  of  a  foreign  state,  and  it  Brown  v. 
seized  her  on  suspicion  of  a  breach  of  neutrality  ;  is  a  loss  Jre!1t^>D* 
by  the  restraint  of  princes  ;  those  suspicions  must  be  well  steinback. 
founded  to  be  a  guide  to  us  ;   2  Cain.  Er.  158,  173,  how  a  l  Mauie  & 
policy  may  be  void  in  part.  Sel-  R-  52« 

§  16.  Navigation  acts  and  decisions  thereon,  especially  as  to  9  Johns.  R. 
colonies*    These  acts  make  some  commerce  lawful  and  so  in-  i^i tne  "*- 
surable,  and  some  not,  and  so  not  insurable.     The  first  Brf-  jg^jg  ,oie- 
tish  navigation  act  was  passed,  5  R.  2  ;  Stat.  1.  ch.  3,  and  iy  on  ac- 
many  since  quite  to  the  present  time.     See  the  contents  of  count  of  a 
those  stated,  and  the  decisions  thereon,  Chitty's  Law  of  Na-  ^Jjjj0^ 
tions,  200  to  255.  objection  to 

The  French  navigation  act  as  to  French  colonies  that  pro-  want  of  evi- 
hibits  the  importation  of  the  produce  from  the  colonies  in  dence  V\ 
any  ships  but  French  ships,  the  cause  of  many  captures,  &c. ;  J^e 
and  losses  on  policies  of  insurance.  Chitty's  Law  of  Nations,  SMauie&S. 
161, 166, 176,  183.  Foreign  laws  how  proved,  6  Cranch,  274.  94. 
The  underwriter  is  held  when  he  agrees  the  assured  may 
use  simulated  papers. 

§  17.  Paper  ruble  or  exchange,  how  computed.     Case  on  a  56Cp|easants 
policy  of  insurance,  dated  May  18,  1810,  on  cargo  from  St.  r.  Maryland 
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Ch.  41. 

Art.  1. 


8  Cranch, 
75,  Gracie 
v.  Marine 
Ins.  Com. 


Petersburgh  to  Philadelphia,  for  $6,000,  valuing  the  invoice 
ruble  at  forty-six  cents,  whole  invoice  95,565  rubles,  71  equal 
at  46  cents  a  ruble  to  $43,960.23,  specie  dollars.  Eight 
policies  effected  before  this,  $36,900  amount  of  them,  no 
valuation  of  the  ruble  in  seven  of  them ;  in  the  eighth  it 
was  valued  at  40  cents ;  loss  by  capture.  Held,  the  whole 
cargo  is  to  be  valued  at  46  the  ruble,  the  exchange  in  the 
policy  in  question ;  without  regard  to  the  rate  of  exchange  by 
which  the  value  may  have  been  ascertained  in  the  other  po- 
licies. 

§  18.  What  is  landing  goods — policy  on,  to  be  safely  land- 
ed. Held,  landing  them  at  Leghorn  is  sufficiently  effected 
by  landing  them  at  the  Lazaretto,  on  the  shore  of  the  port, 
about  half  a  mile  from  the  city,  that  being  the  usage  of  the 
trade. 
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See  damage. 


Civil  Code 
of  Louisiana, 
p.  408,  inte- 
rest is  5  per 
cent,  on 
sums  the  ob- 
ject of  judi- 
cial de- 
mands— 
banking  in- 
terest is  6 
per  cent, 
and  by  con- 
tract not 
above  10  per 
cent. 


Dougl.  748, 
Sink  v. 
Langton. 


Art.  1.  Interest,  4-c.  §  1.  In  this,  as  in  some  other  actions, 
it  is  often  material  to  know  when  and  on  what  principles  in- 
terest is  to  be  calculated.  Is  not  allowed  in  equity  as  a  pe- 
nalty.    New.  on  Con.  311,  312,  360. 

§2.  Legal  interest  is  allowed  on  two  principles.  1.  Be- 
cause it  is  promised  :  2.  Because  the  creditor  is  kept  out  of 
his  money,  or  property,  after  it  is  due.  The  first  is  clear, 
and  the  court  will  compute  legal  interest  according  to  the 
promise  to  pay  it. 

§  3.  As  to  the  second,  it  seems  clear,  on  general  principles, 
that  if  money  is  to  be  paid  or  property  delivered  to  the 
plaintiff,  on  a  certain  day,  and  it  is  not  done,  and  the  defen- 
dant has  no  legal  excuse  for  not  doing  it,  he  ought  to  allow 
interest  from  that  day  because  from  that  time  he  detained  from 
the  plaintiff  his  money  or  property,  which  he  ought  to  have 
received,  and  generally  the  inconvenience  of  being  kept  out 
of  either  must  De  deemed  equal  to  interest ;  and  the  practice 
has  been  to  allow  interest  in  most  cases,  accordingly,  except 
where  the  sum  to  be  paid  is  merely  in  damages  not  ascertained. 

§  4.  As  where  the  plaintiff  recovers  a  judgment,  interest  is 
allowed  on  it,  on  common  law  principles,  to  the  time  of 
affirmation  or  of  a  new  judgment. 
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§  5.  And  interest  is  allowed  in  an  action  for  money  had  Ch.  41. 
and  received  from  the  service  of  the  writ,  that  being  con-  Art.  1. 
sidered  as  a  demand.     Mass.  S.  J.  Court,  June  term,  1794.  v^v%^ 

§  6.  Generally  the  plaintiff  is  not  entitled  to  interest  on  Andrews «. 
goods  sold,  at  common  law,  but  interest  may  be  allowed  for  E^™0 n- 
goods  sold,  where  they  are  sold  on  a  certain  credit,  and  then  Eddowea  t.' 
it  is  understood  by  the  parties  interest  is   to  be  paid  by  a  Hopkins, 
particular  understanding,  or  by  the  course  of  business ;  as  ^Jf8-— 
where  the  plaintiffs  were  wholesale  linen  drapers,  and  the  Graham  Vs ' 
defendant's  testator  was  an  American  merchant,  and  it  ap-  WoodBon ; 
peared  to  have  been  the  usage  of  the  American  trade  for  the  Pitts  v.  Til- 
American  purchaser  to  pay  interest  after  twelve  months'  ere-  ]{^Z^e 
dit,  at  5  per  cent ;  and  for  the  tradesmen  in  England  to  charge  " 

the  merchants  there  interest,  after  having  given  him  fourteen 
months'  credit.  Lord  Mansfield  held  the  creditor  was  en- 
titled to  interest  in  such  cases  by  the  usage,  after  the  given 
period  of  credit  expired ;  and,  also,  that  it  may  be  allowed  *  i*ew  R- 
on  book  accounts,  in  cases  of  long  delays  under  vexatious  and 
oppressive  circumstances,  if  the  jury  in  their  discretion  shall 
think  fit  to  allow  it. 

§  7.  The  party  to  be  held  to  pay  interest  must  not  only 
know  when  he  is  to  pay,  but  be  able  to  know  what  sum  he 
is  to  pay. 

§  8.  Upon  an  account  stated  between  merchants,  the  jury  3  Wils.  305. 
may  give  interest  from  the  day  the  account  was  stated.    "  In-  B1geyjji# 
terest  is  due  on  all  liquidated  sums  from  the  time  the  sum  £  J*   l 
becomes  due  and  payable ;"  hence  interest  is  allowed  on  all  2  w.Bl.761. 
bills  and  notes  payable  on  certain  days,  or  after  demand,  if  San*«  I'np- 
payable  on  demand,  and  on  money  lent  and  advanced  after  Bif  s^1  soS* 
payable.    Goods  are  usually  sold  on  credit,  nor  is  the  sum  iniawny  t .  ' 
liquidated  till  the  jury  find  the  value  the  same  as  to  work  Thomas, 
done.     In  debt  for  rent  in  arrears  there  is  no  interest  by  way  £^?ke  Vm 
of  damages ;  3  Hen.  &  M.  463,  467,  except  as  below. 

§  9.  A  bond  may  be  dated  Julv  20,  1787,  and  draw  in-  ffT.  R.462. 
terest  from  June  20,  1787,  and  be  legal ;  and  if  the  princi-  *  ^P:  2£6- 
pal  and  interest  exceed  the  penalty,  the  jury  may  and  ought  ^.J    " 
to  give  the  residue  in  damages  and  even  against  a  surety.  i  Mass.  R. 
Harris  v.  JVhittemore.     India  interest  made  principal  in  Eng-  308 — 6Bac. 
land  carries  English  interest.     In  a  suit  on  a  bond  to  per-  ££m  1094 
form  certain  articles  of  agreement,  interest  is  recoverable  not  4  Cranch, 
provided  for  in  the  agreement.  333,  English 

§  10.  How  a  trustee  pays  interest.    An  executor  or  trustee  ?*?J! -—And 
who  makes  interest  or  uses  the  money  of  the  estate,  shall  be  23^  ^y_ 
charged  with  interest.     So  if  he  be  empowered  to  put  money  man  v.  Hub- 
at  interest,  and  he  lets  it  lay  by  him,  he  shall  account  for  in-  In- 
terest ;  but  in  the  first  case  the  hazard  is  to  be  considered,  71  °75.tl  " 
and  in  the  last  there  must  be  an  opportunity  to  put  the  money 
out  safely. 
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Ch.  41.        §  1 1.  In  cases  of  bankruptcy,  interest  ceases  from  the  date 

Art*  1,     of  the  commission,  but  it  revives,  and  is  paid  to  the  final 

v^-v-^/  discharge,  if  there  be  estate  enough  to  pay  20*.  in  the  pound 

Kjd,  132.      or  more.    Trustees  accountable  for  it.      See  ch.  114,  a.  17, 

s.  16. 
1  Dallas,  §  12.  No  interest  is  allowed  on  goods  sold,  nor  on  an  open 

w?]s7205.—  accoun^ except  in  three  cases :  1.  When  promised:  2.  In  the 
l  Barnes'      usaee  of  trade,  as  between  England  and  America  :  and  3d. 
Notes,  157.    as  damages  for  vexatious  delays ;  and  in  a  case  in  1  DalL 
~2Stra.       316,349,  an  award  was  set  aside  because  the  referees  al- 
6  Johns.  R.    l<>wed  interest  on  an  open  account ;  and  monies  received  for 
45,  Newell    another  and  retained  without  his  consent,  ought  to  carry  inte- 
••  Gr»wold.  pest.     This  may  be  equitable,  but  no  law  is  recollected  by 
which  the  plaintiff  can  recover  interest  before  a  demand  in 
an  action  for  money  had  and  received. 
^  Ves.  Jan.        §  13.  \f  an  executor  keep  a  fund  and  use  it  for  his  own 
j^   uty  v'  benefit,  contrary  to  his  trust,  he  must  account  with  interest. 
Cod.  4, 32,        §  14.  Rate  of  interest,  &c.     In  Rome,  it  was  12  per  cent. 
26.— Cod.  4,  but  Justinian  reduced  it  to  4  per  cent.     In  Holland,  in  the 
t£  i'7??'  time  of  Grotius,  8  ;  in  England,  act  37,  Henry  VIII.  put  in- 
Dig.  22,  l      terest  at  10  per  cent. ;  21.  James  I.,  at  8  ;  13.  Charles  II.,  at 
17, 3.—  '     6  ;  and  12.  of  Ann,  at  5.     In  New  York,  interest  has  long 
10  Mod.  278.  been  at  7  per  cent,  but  generally,  in  the  other  States,  it  has 
been  6  per  cent,  a  year.    No  interest  allowed  in  the  time  of 
Henry  VII.  nor  in  Rome,  except  the  debtor  made  profit  or 
was  guilty  of  fraud  or  neglect. 
%  Bl.  Com.        §  15.  Contracts  made  in  foreign  countries  on  interest,  must 
463, 464.       be  settled,  and  the  interest  computed  according  to  the  rate  of 
interest  where  the  contract  is  made ;  and  on  this  principle, 
the  English  courts  allow  Irish,  American,  Turkish,  and  India 
interest.    Interest  depends  on  local  circumstances ;    A  gives 
his  note  to  B,  to  pay  at  a  certain  day  at  3  per  cent.,  and  if 
not  then  paid,  with  lawful  interest  till  paid ;  not  paid  at  the 
time,  legal  interest  is  due  from  the  date ;  15  Mass.  R«,  1 77, 
1  Mass.  R.,  31,  Tappan  z>.  Austin. 
Tappanr.  §  16.  Interest  how  alleged*    If  in  an  action  of  assumpsit, 

Austin.         t^c  declaration  allege  a  promise,  an  express  promise  must  be 
proved ;  for  a  promise  to  pay  interest  is  understood  to  be  an 
express  promise ;  if  the  law  allows  interest  as  on  a  judgment, 
after  the  pay-day  of  a  note,  &c,  it  allows  it  by  the  way  of 
Ch.  14.  a.  3.  damages ;  and  hence  it  is  not  declared  for.    Interest  how 
».  24.—        due  to  the  assignee  of  a  bond. 

69M7l8  R  §17.  If  money  be  decreed  by  the  judge  of  probate,  the 

Paine,'judge  sum  decreed  to  be  paid  draws  interest  from  the  date  of  the 
r.  Mclntire.    decree,  if  no  time  of  payment  be  specified ;  but  in  making 
J  Mas*.  R.     out  the  declaration,  the  interest  is  not  mentioned. 
Proctor  r.  §  18*  S°  in  covenant  or  for  a  return  premium,  interest  is 

Moore.  computed  from  the  service  of  the  writ,  as  this  service  is  con- 
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sidered  as  a  demand;  but  then  this  interest  is  not  alleged  in    Ch.  41* 
the  declaration.     In  debt  for  damages  award  to  owner  of     Art*  1. 
land  to  be  paid  by  a  dock  company,  a  jury  may  give  in*  v^/v 
teresL 

§  19.  Assumpsit  lies  for  interest  alone*    This  seems  strong-  lMaulefc 
Iy  implied  in    this  case  in  which  the  2d.  count  was,  that  ^  ^'JTl 
the  defendant  owed  the  plaintiff  £66  for  legal  interest  due  Herries  „. 
and  payable  on  a  certain  other  sum  lent,  &c,  and  the  court  Jamieson. 
seemed  inclined  to  support  this  count,  notwithstanding  the  iVentris, 
case  in  Ventris,  in  which  it  is  said,  it  was  resolved  "  that  no  ^9|}^fa,nai1 
action  of  debt  lies  for  the  interest  of  money,  but  it  is  to  be  i  w.  Bl. 
recovered  in  assumpsit  in  damages."  706. 

§  20.  In  this  case  the  point  was  settled  directy,  that  there  3  Mais.  R. 
may  be  a  count  for  interest  alone,  as  where  it  becomes  due  ^IjJ?0016* 
before  the  principal  is  payable.  *  rt     '  "ee 

§  21.  This  was  ejectment  on  a  mortgage ;  plea,  that  in  Circuit 
1790  the  plaintiff  recovered  judgment  on  the  bond  for  $ — ,  Court  at 
this  debt  and  that  paid  in  1794.     The  court  held  that  the  SwAp-*" 
interest  was  due,  in  equity  on  the  judgment  from  the  time  it  thorp  v. 
was  rendered  to  1794,  when  it  was  paid,  which  interest,  not  Grout, 
being  paid,  was  an  equitable  debt,  and  that  the  mortgage  did 
remain  a  lien  for  any  sum  equitably  due,  and  that  the  mort- 
gager ought  not  to  redeem  without  paying  such  sum,  yet  the 
principal  being  paid,  this  interest  could  not  have  been  re- 
covered in  an  action.    If  the  creditor  accepts  the  principal, 
he  cannot  sue  for  the  interest. 

§  22.  Interest  becomes  principal  in  certain  cases.    Whenever  3  Johns.  R. 
it  is  included  in  a  judgment,  tne  whole  thence  draws  interest.  229,  Tiiot- 

§  23.  And  by  the  statute  the  costs  also  bear  interest,  so  £*  ••  PreB" 
that  whatever  sum,  debt,  and  costs  the  plaintiff  has  judgment  Mass.  act, 
for,  that  sum  draws  interest  from  the  rendition  of  judgment.  Feb.  26, 

§  24.  This  was  assumpsit  dated  in  1775,  interest  at  5  per  3Z96,.f'  s* 
cent* — Jones  was  an  absentee.     In  1784,  Gill  promised  if  the  courtat 
plaintiff  would  forbear  one  year,  he   would  pay  the  note.  Boston, 
Judgment  for  tne  plaintiff,  principal  and  interest,  at  6  per  JjJjjjN 
cent,  and  that  computed  not  on  the  original  sum,  but  on  the  *  g^/*8 
debt  as  it  stood  when  the  new  promise  was  made  in  1784, 
including  the  principal  and  interest  then  due.     In  this  case 
the  plaintiff  did  not  in  his  declaration  aver  that  he  did  for- 
bear one  year  ;  this  would  have  been  bad  on  demurrer, 
but,  as  the  court  said,  not  after  verdict ;  nor  did  he  aver 
what  interest,  or  on  what  sum. 

§  25.  But  the  court  held  that  the  new  promise  in  1 784 
was  in  consideration  of  forbearance  one  year,  to  pay  at  the 
end  of  the  year  the  sum  then  due,  and  that  from  that  time  it 
carried  6  per  cent,  interest,  being  that  of  the  country  where 
the  new  promise  was  made  in  1734. 


216  ASSUMPSIT. 

Ch.  41*  §  26.  So  if  interest  has  become  due  on  a  debt,  and  and  the 
Art*  1 .  debtor  agrees  to  make  it  principal,  it  is  thence  part  of  the  prin- 
v^«v-^^  cipal.  But  Cowper,*Lord  Chancellor,  said,  that  if  when  the 
Salk.  449,  debt  is  contracted,  there  be  an  agreement  that  if  interest  be 
Owuiflton  v.  behind  six  months,  then  it  shall  be  accounted  principal,  is 
5  Wood's  vo*d  5  there  is  a  material  difference  between  the  two  cases* 
Con.  549.  §  27.  So  when  the  mortgagee  assigns  his  mortgage,  all 

3  Salk.  241,  money  reallv  paid  by  the  assignee,  it  due  at  the  time,  be- 
Sae^'*      comes  principal  as  to  the  mortgager  whenever  he  comes  to 
fe  Bos.  &  P.    redeem,  but  must  it  not  be  by  his  assent  to  the  assignment. 
205,  N.  R.         §  28.  Interest  on  legacies.     If  a  legacy  be  bequeathed,  and 

linen*  416'  no  t"ne  °f  Pa7ment  named,  it  shall  be  paid  in  one  year,  and 

Dec.—  an   infant  shall  have    interest  after  that  year  for  mainte- 

3  Bac  130,    nance :  but  a  person  of  age,  only  after  demand  made  after  the 

^\7"  „*  year.    Vera.  251, 6  Ves.  J.  520, 539 8  Ves.  J.  410.  Pre. 

2Salk.  415.  £h-  ieu 

2  Bl.  Com.  §  29.  In  case  of  a  vested  legacy  due  immediately,  and 

613, 414.—  charged  on  lands,  or  money  in  the  funds,  which  yields  an 

l/l^Bac'  immediate  profit,  interest  shall  be  paid  thereon  from  the  tes- 

487.-3 Ves!  tator's  death;  but  if  charged  on  the  personal  estate,  which 

J.  16,  Cre-  cannot  be  immediately  got  in,  it  shall  carry  interest  only 

bhC—  li v01"  ^rom  l^e  en(^  °^  ^e  year'  a^ter  ^e  death  of  the  testator ;  a 
jfiai.  e"  kgacy  payable  at  a  certain  day,  draws  interest  after  the  day, 
without  demand,  and  so  is  our  law ;  see  legacy,  c.  43,  and 
c.  147.  Dawes  judge,  &c. 
2  Com.  Dig.  §  30.  Equitable  interest.  If  the  mate  take  the  captain's 
331.  money  intended  for  trade,  he  shall  account  for  principal,  in- 

terest, and  profits. 
2  Com.  D.         §  31.  An  administrator  shall  not  be  charged  with  interest 
333,  Wilkins  on  account  of  the  personal  estate,  in  every  case,  but  if  he 
2  AtkynT"     ^as  lt  a  *onS  ^me  *n  ^s  hands,  and  is  out  at  interest,  he  shall 
157.       *      be  charged  with  it.     By  our  law  and  practice  the  accruing 
interest  is  considered  a  part  of  the  debt,  and  charged  accor- 
dingly ;  now  1  per  cent,  a  month  after  a  year,  by  act  A.  D., 
1818. 
2  Dal.  183.        £  32^  ^  trustee  who  holds  the  money  of  another,  accounts 
for  no  interest  unless  they  be  demanded  of  him.     If  there  be 
no  proof  of  a  demand,  interest  is  computed  from  the  service 
of  the  writ. 
2  Dal.  252,        §  33.  The  jury  may  give  the  penalty  in  a  bond  payable 

r  ^k^89'    on  a  ^rst  ^ay'  an^  a'so  interesi  thereon  as  damages,  if  the 

justice  of  the  case  require  it ;    principal  authorities    2  T. 

'R.  388;  Bui.  N.  P.  178;  1  Salk.  206;  3  Cro.  559;  Imp. 

M.  P.  194,202;  H.  Bl.  11,  231  ;  2  W.  Bl.   1190;  4  Burr. 

2228. 
2  Dal.  256.        ^  34,  jn  au  cases  on  writs  of  error,  when  judgment  is  af- 
Court of*16    firmec^  the  execution  may  include  interest  from  the  date  of 
Penn.  the  original  judgment,  to  the  time  of  the  affirmation ;  this  is 
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the  rale  in  the  Supreme  Court  of  the  United  States,  as  in  se-  Ch.  41. 
veral  cases  in  3  Dallas' Reports ;  was  decided  on  a  case  re-  Art.  1. 
mitted  to  it  from  the  high  court  of  error  and  appeal.  ^v^ 

§  35.  Bail  shall  pay  interest  from  the  time    the  judg-  8  Mod.  336. 
mentwas  rendered  against  the  principal.  1099.  "^ 

§  36.  No  action  lies  for  the  interest  of  money,  without  an  io'Mod.312. 
express  promise.    And  it  is  laid  down  in  some  books  that  —  Pow.  on 
usury,  or  extra  interest,  paid  may  be  recovered  back  in  an  |^n-  204» 
action  for  money  had  and  received.  2  Mass.  r. 

§  37.  This  was  assumpsit  on  a  note  of  hand  payable  in  568,  Green- 
eight  years,  with  interest  payable  yearly;  held  an  action  |eaf?'*el" 
lies  for  the  interest,  before  the  principal  is  payable  and  inter-  ^fkni,  r. 
est  is  allowed  on  each  years'  interest  unpaid.  268. 

§  38.  This  was  assumpsit  on  a  written  contract,  but  not  under  Mass.  S.  J. 
seal,  dated  October  24,  1800,  to  pay  and  deliver  hats  at  cer-  SSTiwiT" 
tain  days,  by  instalments,  and  at  certain  prices,  and  interest  Daiand  v. ' 
after ;  court  held  the  action  to  lie  for  each  instalment,  and  Brown.— 
computed  interest  after  the  time-of  delivery  agreed  upon ;  l^^J^9 
same  2  Bos.  &  P.  330,  337,  Mountford  v.  Willes ;  the  same  X64. 
though  no  interest  was  named  in  the  promise ;  3  Mass.  R. 
221. 

§  39.  If  the  plaintiff  in  an  action  on  his  contract,  get  a  6  Mass.  R. 
verdict,  and  is  delayed  of  his  judgment  bv  the  defendant's  ^^Mson* 
unsuccessful  motion  for  a  new  trial,  he  shall  have  interest  on     IC  cnon' 
the  sum  fotmd  by  the  verdict  from  the  time  of  finding  it,  to 
the  day  of  entering  judgment,  and  the  clerk  should  enter 
this  as  a  general  practice,  &c. 

§  40.  This  was  an  action  on  a  review  bond,  the  plaintiffs  6  Mass.  R. 
had  recovered  judgment  against  the  defendants,  they  receiv-  J^i  J£*z 
ed  and  gave  the  usual  bond  to  the  plaintiffs  to  pay  the  whole  Ne^  F    *f* 
judgment  if  affirmed,  and  12  per  cent,  interest  and  double  m.  I.  Com.- 
costs,  the  former  judgment  was  affirmed,  the  jury  finding  l  Bay» s-  C- 
larger  damages,  and  casting  interest  at  6  per  cent,  to  the  time  R"  273, 
of  their  verdict  in  review,  this  the  defendants  paid;  and  in 
this  action  on  the  review  bond  to  recover  the  12  per  cent, 
and  double  costs,  forfeiture  confessed,  and  on  hearing  in  equi- 
ty the  court  allowed  an  additional  6  per  cent,  interest  and 
double  costs,  and  interest  on  the  whole  from  the  judgment 
in  review. 

§41.  It  was  in  this  case  decided,  that  in  an  action  for  lBos.  &P. 
money  had  and  received,  the  net  sum  only  without  interest  can  ^  W^itr 

i*  i  ■•        *  •        i  i  J  «ii     v*  Nonstable. 

be  recovered,  but  this  rule  must  have  some  exceptions  clearly  — i  Johns, 
growing  out  of  the  principles  above  stated.,    No  interest  for  R.  275. 
arrears  of  rent  payable  in  wheat. 

§  42.  This  was  an  action  of  trover  for  bills  of  exchange,  L^^LS' 
and  error  brought  in  the  Exchequer  Chamber,  and  interest  &a}t  Vm 

Wheeler  in  error,  .4.  D.  1806. 

VOL.  "•  28 
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Ch.  41.   from  the   date  of  kthe  final  judgment  was  allowed  on  all 

Art.  1.     such  bills  as  were  received  before  it,  and  from  the  time  of 

s.^-v*^'  the  receipt  on  all  such  as  had  been  received  after.    In  this 

case,  in  note  14,  rules  for  allowing  interest  are  laid  down, 

and  many  English  and  American  cases  (near  one  hundred) 

806.  cited,  including,  generally,  the  above  rules  and  cases. 

8  Mass.  R.  §  43.  If  the  party  has  accepted  the  principal,  he  cannot 
455,  Hast-  recover  interest  in  a  separate  action,  and  on  a  bill  of  ex- 
wan.**     W"   change  drawn  in  England,  and  payable  there,  a  plaintiff  in 

New  York  can  recover  but  5  per  cent.  4  Johns.  R.  183. 

§  44.  Assumpsit  by  endorsee  v.  endorser  of  a  note  paya- 
ble in  a  certain  number  of  years,  with  interest  annually* 
Judgment  can  be  recovered  only  for  simple  interest  on  th6 
principal  sum,  for  the  plaintiff  might  have  sued  for  the  in- 
terest at  the  end  of  each  year ;  and  by  neglecting  to  do  this, 
he  might  be  considered  as  waiving  his  right  to  compound  in- 
terest ;  but  the  court  directed  the  clerk  to  add  simple  in- 
terest, &c. 

9  M.  R.  37,  §  45.  If  an  administrator  advance  monies  on  account  of  the 
Storeradm.  estate  he  represents,  he  cannot,  by  law,  charge  interest  on 
aSSH        1*  advances?  J 

9  Mass.  R.  §  46.  This  was  a  case  by  the  collector  of  taxes  in  Taun- 
324,  Dan-  ton  to  recover  the  amount  of  sundry  state,  county,  town,  and 
forth  r.  wa-  par;sh  taxes,  assessed  on  the  defendant's  testators  estate,  be- 
fore his  decease.  The  action  was  grounded  on  the  statute  of 
1789,  ch.  4 ;  and  held,  the  plaintiff  was  not  entitled  to  in- 
terest from  the  times  respectively  payable.  This  act  au- 
thorised an  action  for  the  taxes  assessed  on  persons  who  af- 
terwards died,  removed,  or  who  were  single  women  and 
married. 

2  Johns.  R.  §  47.  The  defendant  detained  ascertain  sum  of  money  be- 
Phftt44]'  'on£*n(> t0  ^e  pkhitiff,  and  promised  to  pay  damages  for  the 
r.  Steered   detention  beyond  the  amount  detained.     Held,  this  promise 

3  Burr.  1364.  was  void,  and  nudum  pactum;  this  must  be  understood  as  to 

the  time  elapsed  before  the  promise  was  made,  and  not  legal 
interest,  or  less,  in  regard  to  after  time. 

1  Johns.  R.        §  48.  The  jury  have  a  discretion  to  allow  interest,  or  not, 

on  the  amount  of  a  partial  loss  on  a  policy. 

2  Ld.  Raym.  §  49.  In  debt,  on  a  single  bond,  the  plaintiff  recovers  in- 
773,  terest,  though  the  obligor's  executor  or  administrator  is  sued. 
I D- &  ?•  §  50.  A  bill  of  exchange  was  drawn  in  England  at  6s.  Sd. 
r.  Thomas.    Per  pogodo,  payable  in  India,  and  endorsed  over,  and  was 

protested  for  non-acceptance  and  non-paytnent.  Held,  1. 
the  endorsee  mieht  recover  against  the  endorser  at  the  rate 
of  10*.  per  pagoda,  that  being  the  usage  on  such  bills :  2.  and 
also,  interest  and  exchange,  and  other  incidental  charges 
above  5  per  cent.,  if  such  charges  be  reasonable,  usual,  and 
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not  made  colour  for  usury;   and  Puller  J.  said,  if  such  bill    Ch.  41. 
be  not  paid  in  India  when  due,  it  carries  India  interest.  Art.  1. 

§  51.  Debt  on  bond,  dated  in  Bengal,  given  by  Churchill  v^^v*^> 
Cleland,  and  Stewart,  jointly  and  severally  to  the  plaintiff,  1H.B1.2S7, 
reciting  Cleland  had  received  of  the  plaintiff  a  certain  sum  churchfli  — 
of  money  in  India,  and  drawn  bills  there,  payable  to  the  i  Johns.  R. 
plaintiff  on  a  house  in  England,  and  that  the  obligors  had  276.— late- 
agreed  with  the  plaintiff,  if  the  bills  should  not  be  accepted  re8t  onfar" 
and  paid,  they  would  pay  the  amount,  with  interest,  from  the  payable  in 
day  of  their  respective  dates,  by  way  of  penalty,  with  a  con-  money, 
dition  the  bond  be  void,  if  the  bills  should  be  duly  accepted  f^hni\^' 
and  paid.   Held,  on  non-payment  of  the  bills,  the  plaintiff  low*  **  H6" 
was  entitled  only  to  the  amount  of  them,  with  interest  from 
the  times  they  become  due  ;  and  not  liquidated  damages  agreed, 
for  the  law  in  this  case  had  positively  fixed  the  rate  of  in- 
terest, and  when  so,  neither  tne  jury  or  the  parties,  by  agree- 
ment, can  depart  from  it. 

§  52.  A  sold  goods  to  B ;  and  C,  by  a  note  in  writing,  en-  1  Bos.  k  P. 
gaged  to  be  answerable  for  them ;   the  note  stating  the  time  **J  ^wj?1" 
of  the  credit  given,  the  vender  was  allowed  interest  from  the  u,. 
expiration  of  that  time  against  C. 

§  53.  In  trespass  and  trover  for  goods  tortiously  taken,  the  8  Johns.  R. 
jury  may,  at  tneir  discretion,  allow  interest  frpm  the  time  of  b^4*3' 
the  taking,  in  addition  to  the  value,  by  way  of  damages.  Guernsey.— 

§  54.  Jf  one  accept  the  principal  of  his  debt  he  cannot  af-  S  Johns.  R. 
terwards  sue  for  the  interest.    No  interest  in  escape  against  |?C""   R 
the  officer,  ch.  65.  229. 

§  55.  Bond  to  execute  a  good  deed  by  a  day  named,  in-  2  Johns.  R. 
terest  allowed  from  its  date  to  the  final  decree  in  the  court  6°5,  Clute 
of  errors,  as  a  compensation  for  the  delay  of  performance.  *n  e£0^°n' 

§  56.  No  interest  against  the  bail  during  delay  against  the  2  Johns*.  R. 
principal.    As  where  the  plaintiff  had  judgment  agjainst  him,  480,  Consta- 
and  delayed  execution  ten  months,  and  sued  the  bail.    Held,  JJ^**  Co1' 
the  plaintiff  was  not  entitled  to  interest  against  the  bail  on  the 
original  judgment  during  the  said  ten  months. 

§  57.  In  covenant  for  a  certain  sum  for  rent,  payable  in  *  Johns.  R. 
money,  interest  is  recoverable.     As  to  debt,  see  next  article.  r#  j^Jj^ 

§  58.  It  is  a  general  principle  where  damages  are  assessed  i'johns.Cas. 
by  a  jury,  &c,  and  the  cause  of  action  is  such  as  to  carry  27,  Vreden- 
interest,  and  judgment  is  delayed  after  verdict  by  a  case  {'Ylr^i11*1" 
stated,  the  plaintiff  is  entitled  to  interest  on  the  verdict  to  the 
taxing  of  costs  after  judgment. 

§  59.  In  an  action  for  money  had  and  received,  if  it  ap-  10  Mass.  R. 
pears  the  defendant  obtained  the  plaintiff's  money  by  fraud,  m^  Wood 

»      1   A   .        .x   ■,         -       j  r  11       1  •  4         1  «•  Roboins. 

or  detains  it  by  fraud,  or  wrongfully,  he  recovers  interest  —13  Mass. 
from  the  time  the  defendant  received  it ;  the  principle  ex-  R.  218.— 
amincd  rather  at  large,  on  monies  paid  on  default.  12  Mass.  R. 
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Ch.  41/  §  60.  Interest  at  7  per  cent,  to  a  merchant  who  advanced 
Art.  2.  monies  in  &  Carolina  as  consignee — masters'  sickness  and  fu- 
«^^v-^^  neral  allowed  against  the  ship-owner  in  Boston. 
9  Johns.  R.  §  61.  A  hires  a  cow  at  the  risk  of  B,  to  pay  $6  a  year 
io'm  n  an<i  return  her,  &c.  Held,  a  promise  for  $6  one  year,  and 
365, 367.       a  teg**  interest  after. 

Art.  2.  Interest  in  cases  in  equity,  §  1.  Except  in  a  few 
cases  in  equity,  in  which  interest  depends  on  the  special 
circumstances  of  each  case,  the  principles  that  govern  inte- 
rest in  equity  are  the  same  as  those  which  regulate  it  at  law. 
But  the  notion  in  equity  ceases,  that  when  one  man  contracts 
to  sell  an  estate  to  another,  it  becomes  the  vendee's  estate  to 
all  intents  as  soon  as  the  contract  is  made,  and  the  purchase 
money  becomes  the  property  of  the  vender,  varies  material- 
ly the  ground  of  calculation ;  thus  before  any  actual  convey- 
ance is  made,  and  from  the  time  of  the  contract  to  convey, 
the  rents  and  profits  are  the  vendee's,  and  the  purchase 
money  is  the  vender's.  Hence  rents  and  interest  accrue  ac- 
cordingly. 

§  2.  If  the  purchase  money  be  not  paid  at  the  day,  the 
vendee  must  pay  interest.  6  ves.  jr.  352,  Huntly  v.  Lyons  ; 
5  Munf.  343,  Mayo  ?•  Purul ;  3  Munf.  243,  Hepburn  &  at. 
v.  Dunlop  &  al. ;  1  Wheaton  1 79  to  207.  If  the  vender  be 
indebted  to  the  vendee,  and  the  sale  is  to  pay  the  debt,  the 
vender  must  pay  interest  from  the  liquidation  of  the  debt  till 
he  makes  a  good  title,  and  the  vendee  accounts  for  rents,  &c. 
from  the  time  the  tide  is  perfected  until  the  contract  is  speci- 
fically performed.  Davy  v.  Barber,  2  Atk.  490 ;  Owen  z>. 
Davies,  1  Ves.  82. 

§  3.  Though  the  purchase  money  has  lain  dead,  if  the 
vendee  has  been  negligent  he  must  pay  interest  from  the 
time  the  contract  should  have  been  executed ;  Cateraft  v. 
Rocbush,  1  Ves.  jr.  221 ;  and  otherwise,  if  the  delay  has 
been  mentioned  by  the  vender ;  Howland  v.  Morris,  1  Cox, 
59 ;  1  Desaus.  Ch.  R.  586.  But  notice  it  is  laying  dead 
ought  to  be  given.   Roberts  v.  Massey,  63  Ves.  jr.  561. 

§  4.  The  purchaser  pays  interest  from  taking  possession  of 
the  estate,  if  no  time  of  performance  be  fixed.  2  P.  W.  470, 
Blount  v.  Blount ;  3  Atk.  636  ;  2  Desaus.  Ch.  R.  582.  No 
interest  before  the  pay  day,  unless  expressly  promised. 

§  5.  If  agreed  the  purchaser  take  possession  and  pay  in- 
terest from  his  taking  possession,  and  it  appears  no  title  can 
be  made  for  a  long  time,  he  may  rescind  the  agreement,  un- 
less he  concur  in  the  delay.  Dickerson  v.  Heron,  Fludyer 
v.  Cochir,  12  Vcz.  jr.  25 ;  Boyle  v.  Roward,  3  Desaus.  Ch. 
R.  555.  No  interest  on  account  not  liquidated.  Ch.  52,  a. 
2,s.  11. 
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§  6.  The  mere  taking  possession  of  the  estate  by  the  ven-  Ch.  41. 
dee  implies  his  agreement  to  pay  interest ;  Fludyer  v.  Cochir,  Art.  2. 
12  Yes.  jr.  25 ;  even  if  he  states  the  purchase  money  has 
been  lying  dead  and  no  conveyance  made,  not  however 
if  he  do  all  he  can  to  make  payment.  Compound  interest 
is  not  allowable j  Lewis,  executor,  v.  Bacon,  legatee,  &c, 
8  Hen.  and  M.  89,115. 

§  7.  As  timber  is  appraised  at  its  value  by  surveyors  when 
valued,  interest  on  the  monies  to  be  paid  for  it  commences  at 
the  time  of  the  valuation. 

§  8.  If  A  buy  a  term  for  years  of  B,  and  do  not  take 
possession  by  reason  of  its  delay,  the  court  will  compel  A 
to  pay  rent,  and  B  to  pay  interest  during  the  delay.  Dyer 
r.  Hargrove,  10  Ves.  jr.  505. 

§  9.  If  A  agree  to  purchase  an  estate  of  B,  and  he  cannot 
make  a  title,  (but  is  not  guilty  of  any  fraud,)  A  recovers 
back  his  deposit  with  interest.  Fluscau  v.  Thornhill,  2  W. 
Bl.  1078. 

§  10.  Interest  allowed  on  the  purchaser's  money  kept  by 
him  to  pay,  and  the  vender  failed  in  his  title.  Park  z>.  Wallis, 
2  Dall.  251  ;  4  Cran.  333. 

§  11.  In  2  Fonbl.  423,  it  is  stated,  that  a  man  in  equity  is 
bound  not  only  to  perform  his  engagements,  but  also  to  re* 
pair  all  damages  occasioned  by  the  breach  of  them  to  ano- 
ther ;  and  that  where  the  contract  is  for  money,  interest  has 
become  the  common  measure  of  those  damages. 

§  12.  If  there  be  an  express  contract  to  pay  interest,  a 
court  of  equity  must  allow  it ;  but  if  none,  it  is  allowed  or 
not,  according  to  circumstances. 

§  13.  Equity  views  the  penalty  of  a  bond  as  the  debt; 

2  Fonbl.  427 ;  and  relieves  on  equitable  terms.  Lord  Hard- 
wicke  did  not  allow  interest  on  simple  contracts,  debts  of 
course ;  he  denied  interest  on  them  in  the  cases  of  Ry  ves 
v.  Coleman,  2  Atk.  440.  So  in  Tait  v.  Lord  Northwick,  4 
Yes.  jr.  816,  824.  If  the  creditor  go  out  of  the  state,  in- 
terest is  not  due.   1  Call.  133,  quaere. 

$  1 4.  As  to  accounts,  where  there  has  been  a  balance  set- 
tled or  acknowledged  and  a  delay  of  payment,  equity  allows 
interest,  as  fixing  the  balance  implies  a  contract  to  pay  it 
without  delay ;  Secus  as  to  unsettled  accounts.  Boddam  v*  Kig- 
ley,  2  Bro.  Ch.  R.  2. 

§  15.  In  cases  of  contracts  to  transfer  stocks,  &c,  and 
failures  so  to  do,  equity  dismisses  the  bills  for  specific  per- 
formance in  order  to  leave  the  contracter  to  recover  his  dama- 
ges at  law.    Cud  v.  Rutter,  1  P.  W.  572 ;  Buxton  r.  Lister, 

3  Atk.  388  ;  Eastau  t.  Gaskin,  1  Wash.  1 90. 
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Ch.  41.  Art.  3.  Interest  on  arrears  of rent,  and  of  annuities.  §1.  As 
Art.  3.  to  arrears  of  rent,  no  doubt,  to  entitle  the  lessor  to  interest 
direct,  or  by  way  of  damages  on  them,  he  must  shew  the 
lessee  is  in  fault  in  not  paying  his  rent ;  and  when  so  in 
fault,  the  common  law  presumption  is  removed,  that  he  i» 
ever  on  the  land  ready  to  pay  it. 

§  2.  It  is  agreed  that  in  covenant  for  rent,  interest,  as 
damages,  may  be  found  by  the  jury  in  case  of  such  faults. 
See  Ross  s.  Gill,  1  Wash.  87 ;  Watson  v.  Alexander,  1  Wash. 
240;  M'Call?.  Turner,  1  Call,  133;  Graham  v.  Woodson,  1 
Call,  253 ;  and  in  Clark  *•  Barlow,  cited  as  above,  4  Jphns. 
R.  183 ;  in  an  action  of  covenant,  for  rent  for  a  sum  certain 
payable  in  money,  held,  the  plaintiff  was  entitled  to  recover 
the  interest ;  and  it  seems  this  is  according  to  the  general 
principles  stated  in  the  preceding  articles. 

4  3.  But  is  interest  recoverable  in  an  action  of  debt  for 
rent  on  rent  in  arrears  1  This  question  has  been  much  con- 
tested. It  is  a  general  principle  that  it  is  not,  when  the  les- 
sor has  a  summary  process  by  distress,  effectual  to  recover  the 
rent ;  because  it  is  his  own  fault  it  is  in  arrear  in  such  case ; 
hence  in  Skipwith  v.  Clinch,  2  Call,  253,  interest  was  denied, 
though  the  rent  had  been  due  twenty  years,  because  this 
process  existed,  and  the  tenant  had  ever  had  on  the  leased 

E remises  ample  property  to  satisfy  the  rent.  There  was  a 
ke  decision  in  Dions  v.  Scribcu  2  Call,  419 ;  see  also  Cooke 
v.  Wise,  and  Nursted  x>.  Wilson,  3  Hen.  and  M.  463  to  501, 
in  which  cases  interest  on  arrears  of  rent  in  actions  of  debt 
was  allowed  in  the  lower  courts,  ajid  denied  by  two  judg- 
ments, one  in  the  court  of  appeals. 

§  4.  On  a  careful  examination  of  the  numerous  cases  as  to 
rent  in  arrears,  and  especially  in  Virginia,  where  the  said 
summary  process  exists,  the  fair  inference  rather  is,  that  the 
jury,  in  debt  for  rent  on  the  general  issue,  has  a  discretionary 
power  to  allow  interest  by  way  of  damages  on  the  arrears  of 
rent  after  due,  and  wrongfully  detained.  It  seems  to  follow, 
of  course,  the  jury  has  this  power  when  that  process  does 
not  exist,  as  in  Massachusetts  and  some  other  states ;  and  the 
court  ought  to  have  clear  authority  for  denying  this  power  to 
juries,  as  interest  as  damages  for  a  wrong  done  in  delaying 
payment,  is  a  matter  on  general  principles  peculiarly  within 
their  province.  There  cannot  be  much  weight  in  the  opinion 
that  no  damages  are  to  be  allowed  for  wrongs  in  detaining 
the  rent  after  due,  because  it  was  anciently  payable  in  spurs, 
capons,  com,  &c. 

§  5.  Annuities.  Courts  of  equity  give  interest  in  some  cases 
on  annuities ;  Skton  v.  Sitton,  1  P.  W.  542 ;  Stapleton  t.  Con- 
way, 1  Ves.  428  ;   3  Atk.  579.     In  Morris  v.  Dillingham,  2 
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Vcs.  1 79,  it  was  said,  that  giving  interest  was  discretionary,  Ch.  42. 

and  only  where  there  are  great  arrears ;  Batten  v.  Earnley,  Art*  1. 
2  P.  W.  163,  denied  in  Robinson  v.  Cuming,  2  Atk.  411. 


CHAPTER  XLII. 


ASSUMPSIT.    JOINT  INTEREST  IN  COMMON. 


Art.  1.  §  1.  In  assumpsit,  &c.  it  is  often  material  to  at-  See  ch.  134, 
tend  to  the  interest  of  the  plaintiffs  and  defendants,  and  to  ™  91» ch" 
observe  how  far  they  are  join*  or  several,  or  in  common,  &c. 
As  this  action  of  assumpsit  often  lies,  as  well  in  respect  of  real 
estate,  as  for  rent,  use,  and  occupation,  &c,  as  in  regard  to 
'personal ;  to  understand  it  in  all  its  forms  is,  in  fact,  to  go 
into  all  the  notions  of  such  estates,  to  inquire  when  they  ex- 
ist, or  not ;  and  when  they  exist,  how  the  action  is  to  be  in 
regard  to  them.  But  as  these  kinds  of  estates  cannot  be  con- 
sidered at  large  here,  a  few  only  of  the  essential  principles 
on  which  they  rest  can  be  here  noticed ;  and,  see  heads  of 
estates  in  subsequent  chapters,  as  ch.  125,  &c. 

§  2.   What  is  a  joint  interest,  so  that  the  plaintiffs  must  join 
or  the  defendants  be  joined,  or  not. 

§  3.  It  is  clearly  settled,  that  a  joint  estate  can  only  arise  *BI-  Com. 
by  the  act  of  the  parties.  It  is  well  settled,  that  where  seve-  1W# 
ral  persons  o^ti  or  claim  one  entire  thing,  as  a  ship  or  debt, 
by  one  title,  they  must  join  in  demanding  it  in  an  action,  or 
in  the  defence  i>f  it,  except  where  one  may  recover  an  un- 
divided  part,  or  ^xcept  where  the  remedy  survives,  or  there 
is  a  severance  in  actions  in  certain  cases. 

§  4.  If  two  partners  contract  equally  to  pay  a  sum  of  2  H.  Bl.235, 
money  out  of  thehv  private  cash  to  A,  it  is  joint,  and  both  Wauyhr. 
must  be  sued  if  living.    As  where  A  and  B,  ship-agents,  at  4  £^"744. 
different  ports,  agreed  to  share  the  profits  of  their  respective 
commissions  in  certain  proportions  and  discounts  on  trades- 
mens'  bills,  employed  by  them,  in  repairing  ships  consigned 
to  them,&c.    The  court  held,  that  by  this  agreement,  A  and 
B  become  liable  as  partners  to  all  persons  with  whom  either 
contracted  as  such  agent,  though  the  agreement  provided 
that  each  should  be  liable  for  his  own  acts  and  losses  only. 
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Ch.  42.    And  the  plaintiffs  recovered  in  assumpsit  for  goods  sold  and 

Art.  1.      work  done  for  one  of  them.   The  principle  is,  that  whenever 

s^v^./  men  engage  in  business,  and  agree  to  share  profits  and  loss, 

they  are  partners,  have  a  joint  interest,  and  are  jointly  liable, 

must  sue  and  be  sued  jointly ;   and  whoever  shares  in  profits 

shall  share  in  losses. 

Mas>.  S.J.        §  5.  If  two  sign  a  joint  and  several  note,  one  by  duress, 

te°Urti785e  a  t'ie  ot'ler  fru^  he  *s  bound.  Here  assumpsit  was 
Peirce  v.  '  brought  by  Peirce,  the  endorsee  of  the  note,  against  M'Intire, 
M'lntire.       who  signed  it  freely,  and  recovered ;  though  the  other  maker 

of  it  was  arrested,  and  signed  by  duress. 
5  Mass.  R.  §  6.  Assumpsit*  A  made  a  promissory  note  to  B,  payable 
adm.**!"1'  on  a  certa*n  day ;  C  wrote  underneath  u  I  acknowledge  my- 
Adams!—  self  holden  as  surety  for  the  payment  of  the  demand  of  the 
Hemmen-  above  note ;  witness  my  hand,"  and  signed  by  C.  C  was 
way  v.Stone,  sue(j9  ancj  the  court  decided  this  note  was  jam*  and  several* 
b8t     *    *     Nor  is  C's  contract  to  pay  the  debt  of  another  within  the 

statute  of  frauds ;  the  consideration  to  bind  the  surety  is  the 

credit  to  the  principal. 
Farr.  rep.  §  7.  If  one  owe  money  to  many  persons,  and  promises  one 

WetkorocT  °^  t*lem  l0  P8/  lti  ^is  is  a  promise  to  all,  and  all  must  sue ; 
Hardesly.—  and  if  the  defendant  be  one  them,  his  promise  is  to  all  the 
Same  case,  rest  exclusive  of  himself;  and  a  note  made  to  a  society,  not 
7  Mod.  incorporated  by  one  of  it,  is  a  note  made  to  all  except  him 

who  gives  it. 
Farr.  B.  153,      §  8.  If  two  promise  for  themselves  and  each  of  them  that 
Robinson  r.    thev  and  either  of  them  will  do  a  thing,  the  promise  is  joint 
er#        and  several,  and  assumpsit  lies  accordingly.     So  if  two 
"  bind  ourselves  and  each  of  us." 
5  Co.  19,  §  9.  An  interest  cannot  be  granted  to  two  or  more  jointly 

case  of  and  severally ;  and  if  a  bond  or  contract  be  to  two,  the  obli- 

^Saund17'    &ees  or  Prom*sees  are  joint,  and  have  a  joint  interest,  and  the 
155.—  "       surviver  shall  have  the  duty,  though  to  them  and  each  of 
Raym.  6 —    them.     If  each  of  the  grantees  is  to  have  a  several  estate  or 
— n?  ^h  "    in'cm'i  ^en  a  covenant  or  contract  with  them  or  each  of 
156  181°—    ^lem  may  be  several  in  respect  of  their  several  estates,  as  if 
Cro!  El.  199.  A  has  black  acre,  B,  white  acre,  and  C,  green  acre,  and 
there  be  a  covenant  with  them  and  each  of  them,  that  the 
grantor  is  lawful  owner  of  the  said  acres,  &c,  this  contract 
may  be  applied  according  to  the  respective  estates ;  but  if 
one  grant  to  several  a  thine  jointly,  then  the  words  each  of 
them  are  void  ;  for  one  by  his  contract,  except  in  respect  to 
several  interest,  cannot  make  it  first  joint  and  tnen  several,  for 
though  sundry  persons  may  bind  themselves,  and  each  of  them, 
yet  one  cannot  bind  himself  to  three,  and  to  each  of  them  to 
make  it  joint  or  several,  at  the  election  of  the  several  per- 
sons for  one  and  the  same  cause,  for  the  court  cannot  know 
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for  which  of  them  to  give  judgment.   But  a  mere  power  to    Ch.  42. 
two  or  more  may  be  joint  or  several,  for  they  have  not  es-     Art*  2. 
late,  for  it  is  the  joint  interest  that  cannot  be  severed,  and  v^vx/ 
the  several  interest  may   explain  and  guide  the  contract*  5  Co.  8, 
Hence,  if  A  be  seized  of  a  part  of  the  land,  and  B  of  the  SS?  jjf. 
residue,  and  a  warranty  is  made  to  them,  this  is  a  several 
warranty  in  respect  of  their  several  estates  held  in  severalty. 
Hence  also,  if  a  remainder  be  limited  to  the  heirs  of  A  and 
to  the  heirs  of  B,  by  joint  words,  (A  and  B  being  alive,)  the 
heirs  take  severally,  for  they  cannot  join  in  an*  action.     So 
when  it  is  impossible  for  two  to  take  jointly,  they  have  seve- 
ral estates,  as  a  gift  to  two  men  and  the  heirs  of  their  two 
bodies,  the  inheritance  is  several. 

§10.  But  in  this  case  the  defendant  and  another  did  cove-  $  Mod.  167, 
nant)  jointly  and  severally,  with  said  Lilly  and  one  Cardonell,  Lilly  v. 
to  receive  the  rents  due  to  the  plaintiff  and  Cardonell  in  Ire-  **<*****• 
land,  and  to  pay  a  moiety  thereof  to  each  of  them*    Judgment 
for  the  plaintiff*,  and  the  covenantees  were  severed  by  the 
promise.     In  this  case  the  rent  must  have  been  severed,  and 
so  the  ground  of  action. 

§  11.  If  one  coparcener  grant  rent  to  two,  to  equalize  par-  3  Br.  Ch.  R. 
tition  by  joint  words,  they  shall  have  the  rents  according  to  215. 
their  respective  estates,  in  coparcenary  and  not  jointly  ;  here 
the  rent  is  severed  according  to  the  subject  matter. 

§  12.  A  grant  of  £100  to  A,  B,  C,  D  and  E,  to  wit  £20  Saik.  390.— 
each,  is  ajomx  interest,  and  they  are  joint-tenants ;  they  can-  \^^^P' 
not  brine  five  different  actions  against  the  grantor,  the  effect,       ' 
if  several  grants. 

§  13.  If  personal  estate  be  bequeathed  to  A  and  B.  the  155.— 2B1. 
survivor  is  entitled  to  the  whole  ;  so  if  they  are  made  execu-  Com.— ST. 
tors,  or  a  horse  granted  to  them,  or  a  term.    Toller's  L.  of  ^^therT 
Ex.  399.  Nixon. 

A  recovered  judgment  in  cost  against  B  and  C,  and  levied 
all  on  B ;  the  court  held  that  B  could  not  have  assumpsit 
against  C.  for  a  moiety ;  otherwise  in  assumpsit,  costs  are  in 
their  nature,  several,  and  each  wrong-doer  is  liable  for  the 
whole,  and  there  is  no  implied  contract  among  them  to  con- 
tribute. The  law  does  not  raise  an  implied  promise  to  in- 
demnify a  wrong-doer* 

Art.  2.  General  principles*    §  1.  Things  personal  may  be-  Lit.  Sect. 
long  to  their  owners  as  well  in  joint-tenancy  ted  in  common,  ***j JJ^gjT 
as  in  severally*    If  a  horse  or  ship  be  given  or  granted  to  two,  QTOt  ja#  33. 
absolutely,  they  are  joint-tenants  ;  and  if  the  jointure  be  not 
severed,  this  property  goes  to  the  survivor,  as  land  does ; 
and  if  one  sell,  the  other  and  the  vendee  are  tenants  in  com- 
mon, and  no  jus  accrtscendu 

vol.  ii.  29 
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Ch.  42.  §  2.  If  £100  be  bequeathed  to  two  or  more  by  will,  equal- 
Art.  2.  ly  to  be  divided  between  them,  they  are  tenants  in  common,  so 
v^*v-^^  equally  divided,  so  alike,  so  equally,  so  jointly,  and  between  them 
2  Bl.  Com.  so  equally  shared;  so  to  A  and  B,  each  of  them  paying  £l0  a 
c"""~357  year  to  C;  so  if  two  equally  lend  money  on  a  mortgage, 
2  Com.  D.  though  made  to  them  jointly  ;  so  a  bequest  to  executors  or 
556.-2  At-  children,  share  and  share  alike,  so  respectively  ;  so  one  moiety 

^SSk^Ms"  to  one*  an(*  one  mo*ety  l0  ^e  other,  &c. ;  and  so  to  en- 

—3  Co.  39.  courage  husbandry  and  commerce  ;  a  stock  on  a  farm,  or  stock 

Co.  L.  181.  used  in  a  joint  undertaking  in  trade,  though  occupied  jointly,  is 

Toller,  155.  an  interest  in  common,  and  the  share  of  one  dying  first 

Ab  *292^  §°€S  t0  k*s  representatives,  and  the  suit  or  remedy  is  accord- 

2  Bl.  Com.  mgly.    Only  the  action  survives.     3  Bl.  Com.  420 ;  Salk. 

399.  444. 

Co.  L.  181.  §  3.  But  joint  interests,  in  chattels,  goods  and  debts,  covenants, 

—3  Salk.  and  contracts,  go  to  the  survivor. 

1  m  C  §  4#  J°int"tenants  hold  by  unity  of  title,  as  by  one  and  the 
180  191,  same  purchase :  2d.  By  unity  of  interest,  as  all  in  fee,  all  for 
192^  193',  life,  ixc  :  3d.  Unity  of  time,  as  all  from  the  same  period  : 

^94'iv  *o     an(*  *^m  ^y  unity  of  possession,  as  by  the  same  united  undi- 
S*1*'  *°5.   ipyecj  possession* 

§  5.  Otherwise,  with  tenants  in  common  they  have  only 
this  unity  of  possession  ;  their  titles  are  distinct,  as  one  may 
hold  by  descent,  and  another  by  purchase ;  so  as  to  time,  as 
the  estate  of  one  may  have  vested  yesterday,  and  of  another 
fifty  years  ago.  So  they  have  no  unity  in  interest,  as  one 
may  nold  in  fee  and  another  for  life*  Their  estates  may  be 
created  by  the  destruction  of  an  estate  in  joint-tenancy,  or  in 
coparcenary  ;  leaving  only  this  unity  of  possession,  or  by  ex- 
press words  in  a  deed  or  will,  or  by  the  owner  granting  half 
of  his  lands  or  goods  to  another. 

2  Bl.  Com.  §  6.  But  parceners,  who  always  claim  by  descent,  as  females 
l?7'  *  j?T"  or  WMl^w  in  Greroe/fcmd,  have  this  unity  of  title,  of  interest  and 
Mar!o  1786.  of  possession,  but  need  not  of  time  ;  they  all  make  but  one 
— Co.'l.  heir  to  their  ancestors,  and  have  but  one  estate  among  them ; 
163, 164.—  yet  there  is  no  principle  of  survivorship  ;  they,  as  joint 
I62°m  D      tenants,  have  a  unity,  but  not  an  entirety  of  interest ;  each  is 

properly  entitled  to  the  whole  of  a  distinct  moiety ;  they  are 

parceners  only  so  long  as  the  property  continues  to  descend  ; 

they  have  several  interests  as  to  conveyances,  &c. 
5  T.  R.  652,  §  7.  This  entirety  of  interest  exists  only  between  husband 
Doe  v.  Par-  an  j  w^  where  they  are  joint  tenants  ;  and  in  this  case  his 
Mass.S.Jud.  conveyance  is  void,  even  as  to  his  part,  his  wife  surviving, 
Court,Dutch  and  she  surviving  recovers  the  whole  to  her  use,  if  real  estate, 
r.  Manning.   an(j  if  personal  he  has  the  whole  at  his  disposal ;  for  as  the 

law  vests  in  him  all  her  personal  estate,  she  cannot  have  in 

it  a  joint  interest  with  him. 
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§  8.  Thus  there  is  a.  joint-interest  by  entirety  in  real  estate,    Ch.  42. 
between  husband  and  wife  joint-tenants,  and  mxq  joint  interest     Art*  2. 
in  personal  estate.  v^*v-^^ 

§  9.  Among  joint-tenants  and  parceners  there  is  a  unity  of 
title,  interest,  and  possession,  and  of  course  they  must  all 
join  and  make  one  claim  in  an  action  against  a  third  person, 
grounded  on  title,  interest,  or  possession,  unless  some  statute 
as  that  of  Massachusetts  of  March  1786,  &c.  authorizes  them 
to  sever,  or  so  does  some  act  of  parties. 

§  10.  Among  tenants  in  common  there  being  only  a  unity  of 
possession,  they  join  and  make  one  claim,  only  when  their  ac- 
tion is  founded  on  possession ;  and  if  A  advance  money  to  B 
to  enable  him  to  construct  a  certain  machine,  under  an  agree- 
ment A  have  an  interest  in  it  in  proportion  to  his  advance, 
he  becomes  tenant  in  common  in  it  with  B.  14  Mass.  R.  • 
400,  403,  Beaumont  v.  Crane. 

§  1 1.  In  this  case  it  was  held  that  a  conveyance  to  baron  5  Mass.  R. 
and  feme  in  fee,  creates  a  joint-tenancy  notwithstanding  the  **i,  Shaw  r, 
statute  of  March  9,  1786,  (ch.  62)  ;  they  purchased  in  1757,  ™ar8ey  * 
she  first  died  in  1801,  and  he  in  1807  ;  he  devised  in  1804  ; 
they  are  not  within  the  words  in  the  act,  two  or  more  per- 
sons, &c,  and  so  are  as  at  common  law. 

§  12.  In  all  three  cases  the  possession  of  one  is  the  posses-  Salk.  392. 
sion  of  all,  and  their  possession  is  entire ;  hence  one  cannot 
disseize  the  other  but  by  actual  ouster,  nor  dispossess  him 
but  by  clearly  denying  his  possession. 

Hence  the  thing  owned  oy  several  persons  being  entire,  3  was.  118, 
and  the  possession  one  and  entire,  he  that  gets  the  possession  J^00**1*16^ 
has  as  good  a  right  to  it  as  any  other  ;  and  therefore  no  ac-  Tomb*- 
tion  lies  for  one  to  recover  possession  from  another  of  the 
thing  thus  owned ;  but  if  it  be  capable  of  being  divided  with- 
out injury  to  the  use,  one  may  have  judgment  for  his  part 
against  another  and  come  into  a  joint  possession,  or  have  the 
thing  divided. 

§  13.  By  reason  of  the  unity  of  possession  one  and  entire,  no  Bl.  Com. 
action  at  common  law,  lies  by  one  of  these  owners  against  ^*ltt 
another,  coming  in  by  purchase  for  taking  all  the  profits  of  the  *' 

estate,  unless  there  be  an  ouster  and  the  party  ousted  can 
come  in  for  his  share  :  therefore,  wherever  the  effect  of  the 
action  must  be  to  transfer  the  whole  thing  thus  owned  from  one 
such  owner  to  another,  no  action  lies ;  for  the  law  knows  no 
possession  of  it  by  turns,  and  it  cannot  be  transferred  to  the 
plaintiff  from  the  defendant,  without  depriving  him  of  what 
he  has  as  good  a  title  to  as  the  plaintiff  has ;  but  where  seve- 
ral can  possess  and  use  the  property  so  owned  by  a  joint  pos- 
session, as  land,  &c.  may  be ;  or  wnere  this  property  or  the 
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Ch.  42.    profits  or  proceeds  of  it,  is  or  are  capable  of  division,  an  action 
Art.  2.     lies  by  a  part  gtfher  pursuing  the  nature  of  the  property. 
v^*v*^»s       §  14.  Hence  it  is  settled,  one  may  have  an  action  against 

2  Bi.  Com.  another  or  against  a  stranger  to  recover  an  undivided  part  of 
39WUs  120.  'anc*  or  buildings,  when  the  plaintiff  is  ousted,  by  driving  him 
—Co.  L.  out>  °r  by  driving  away  his  cattle,  or  by  forbidding  him  to 
322 —  take  any  of  the  profits,  or  by  deriving  his  right :  so  one  may 
Cowp.  217,  have  account  against  the  other  tor  part  of  the  profits ;  be- 
lorT— See7"  cause  they  .may  be  apportioned;  so  trespass  for  them  from 
Account;  the  time  the  plaintiff  is  dispossessed,  and  for  so  long  a  time 
Trespass  for   as  they  are  taken  by  the  defendant.     See  ch.  38.  a.  8. 

fits!— tSm      §  15#  *n  tkk  case  ^e  defendants  received  the  rents  and 

668,  Aslin,  v.  profits  of  a  messuage  in  Newburyport  for  several  years,  of 

Parkin.         which  the  plaintiff  owned  an  undivided  part,  as  tenant  in 

M^sh  *M  si  common?  and  brought  assumpsit  for  his  part  of  them,  and  re- 

s.  J.  Court,   covered  a,  though  no  express  promise  to  pay  or  permission 

Apr.  1812^     to  occupy  was  proved,  a  doubt  arose  if  the  implied  promise 

by  the  occupant  to  pay  the  rent,  was  to  each  owner ;  so  that 

each  could  sue  alone,  and  if  all  the  owners  ought  not  to  join 

in  the  action ;  but  on  some  consideration,  judgment  was  for 

the  plaintiff  for   this  proportion  of  the  rent,  though  there 

were  other  owners  besides  the  plaintiff. 

3  Wili.  118.  §  16.  Even  tenants  in  common  join  in  an  action  for  rent ; 
iai ^  d  9.  ^  ^oran  injury  to  their  possession,  because  they  recover 
Ld.  Raym.  damages  jointly  in  these  cases,  as  the  rent  is  due  on  account 
737.  of  the  possession,  which  is  joint,  and  so  of  the  damages,  though 

they  sever  in  real  and  mixed  actions  which  rest  on  their 
several  titles  and  interests. 

By  these  two  last  cases  it  seems  that  tenants  in  common 
may  join  or  sever  in  actions  for  rent  against  z  stranger  ;  how- 
ever, the  severing  does  not  seem  to  be  fully  settled ;  the  ac- 
tion proceeds  on  contract  and  the  implied  permission  of  the 
owners  to  the  tenant  to  occupy  and  possess,  the  possession  is 
entire  on  account  of  which  he  is  liable  to  pay  rent ;  the 
owners  claimed  it  as  the  heirs  of  Lydia  Marsh,  and  in  law 
they  were  as  one  heir.    See  Daniels  v.  Daniels,  post. 
8  Mass.  R.        §  1 7.  This  was  an  action  against  the  managers  of  a  lottery ; 
&^5  Giwrit  a^  advertised,  but  each  kept  a  separate  account,  and  each 
liams  &  al. "  alone  signed  tickets ;  the  plaintiffs  were  ticket  holders,  and 
drew  prizes.    Held,  all  the  managers  are  liable ;  but  as  the 
plaintiffs  gave  up  their  tickets  to  one  of  them,  and  took  his 

Eersonal  promise  to  the  amount  due  on  them,  he  only  was 
able,  ana  the  plaintiffs9  claim  on  the  other  managers  was  re- 
linquished. 

§  18.  §o  if  two  arc  tenants  in  common  of  a  tree,  and  one 
cuts  it,  the  other  may  have  case  for  the  special  damage, 
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though  he  cannot  have  an  action  for  the  tree ;  so  when  one     Ch.  42. 
destroys  the  pigeons  of  both.  Art.  2. 

§19.  And  though  "  one  joint-tenant,  tenant  in  common,  or  v^w^ 
parcener,  cannot  bring  trover  against  another,  because  the  Saik?  290> 
possession  of  one  is  the  possession  of  both,  and  if  he  do,  it  is  Qedres!!- 
good  evidence  on  not  guilty ;"  yet  one  may  against  a  strain-  3  wus.  120. 
get,  and  it  is  only  pleadable  in  abatement ;  and  if  one  of  such 
part-owners  destroys  the  thing,  another  may  recover  damages ; 
for  though  one  has  as  good  a  right  as  another  to  the  posses- 
sion, which  cannot  be  divided,  as  a  ship,  &c,  owned  by  two 
or  more,  yet  he  has  no  right  to  destroy  the  thing,  and  his 
destruction  of  it  is  a  damage  to  the  other  owners  for  which 
they  may  sue  and  recover. 

§  20.  On  the  same  general  principle  it  follows,  if  one  sells 
the  common  property,  or  turns  it  into  money,  which  is  capa- 
ble of  being  divided  and  apportioned,  another,  in  an  action 
of  assumpsit,  may  recover  his  part  of  the  money  or  proceeds  ; 
so  if  a  part  owner  do  not  have  the  property  by  survivorship, 
but  the  remedy  only,  as  to  recover  a  dent,  or  monies  due  to 
the  partnership,  the  representative  of  the  deceased  owner,  or 
deceased  partner,  may  have  assumpsit  or  other  action,  as  the 
case  may  be,  to  recover  his  part  from  the  survivor ;  and  in  all 
these  cases  the  action  is  grounded  in  assumpsit,  contract,  or 
tort,  as  the  case  may  be. 

§  21.  When  &  joint  interest  or  estate  survives,  the  survivor  Co.  L.  183. 
does  not  claim  from  his  deceased  companion,  but  under  the  7T}LB^T'W 
original  grant  or  devise,  which  created  the  joint  estate  in  re-  BL  4^6  479* 
gard  to  which  the  will  of  the  deceased  owner  is  void ;  though  Swift v.  Ro-' 
after  the  will  is  made  there  is  a  severance,  as  at  the  time  the  berti. 
will  was  made  there  was  but  a  seizin  in  joint  tenancy ;  3  Co. 
SO,  Butler  and  Baker's  case. 

§  22.  A  levied  a  fine  to  the  care  of  himself  and  such  wife  3  Dyer,  276. 
as  he  should  marry,  and  he  married ;  held  he  and  his  wife  J^loni 
werejotni-tauml* ;  but  the  estate  was  in  him  alone  till  he  mar-  Roebuck  v. 
ried;  an  estate  may  thus  shift  and  arise  by  way  of  use,  but  Dean.— 
not  by  livery ;  see  uses,  Ch.  114.  *®r*  c* R- 

Sundry  cases  in  Chancery  of  bequests  to  two  or  more 
equally,  fcc,  and  to  the  survwors,  &c,  how  construed;  1  P. 
W.  96 ;  2  Ves.  J.  638  ;  and  2  Ves.  J.  634,  265 ;  3  Ves.  J. 
204,  Perry  v.  Wood ;  5  Bos.  &  P.  6. 388,  Wilson  v.  Bayly ; 
see  2  Ves.  J.  98,  125,  570 ;  Ambl.  197,  383,  236 ;  8  Ves.  J. 
48;  IP.  W.  446;  2  H.  Bl.  412;  3  Ves.  J.  236,  536; 
5  Ves.  J.  513. 

§  23.  Entirety  of  interest ;  as  understood  in  Massachusetts.  C.  134.  a.  s. 
A  special  verdict  found  an  estate  was  conveyed  to  Holt  and  J?aM-  s-  J- 
wife,  before  the  statute  was  passed,  March  9,  1786,  respect-  h^hoU 
in%  joint-tenancies,  fyc,  as  the  law  stood  before  that  act  was  v.  Holt. 
passed;  the  wife  died  after  the  act  was  passed,  and  the 
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Ch.  42.    court  held  the  husband  took  the  whole  by  survivorship ;  for 
Art.  2.     husband  and  wife  were  not  within  the  mischief  of  the  act, 
v^*v^/  which  provided  that  all  devises  and  conveyances  of  lands, 
Mau.  act,     &c.,  made  or  to  be  made  to  two  or  more  persons,  shall  be 
me  h  9'       deemed  estates  in  common,  unless  it  be  said  that  the  grantees, 
Dutch  v.       devisees,  &c.  shall  hold  the  same  lands  "jointly,  or  as  joint- 
Manning,      tenants,  or  in  joint-tenancy,  or  to  them  and  the  survivor  orsurvi- 
Jrm  Tenn>  vors  of  them"  or  unless  other  words  be  used,  clearly  shewing 
the  parties  meant  a  joint  estate,  and  not  an  estate  in  common; 
provided  where  any  estate  has  already  vested  in  the  survivor 
or  survivors,  on  the  principle  of  joint-tenancy ,  it  shall  be  held 
as  though  the  act  had  never  been  passed ;  the  court  seemed 
to  think  that  had  such  an  estate  been  given  to  two,  (not  hus- 
band and  wife,)  before  the  act  was  passed,  and  one  had  died 
after,  the  heir  of  the  deceased  one  had  taken  half;  for  the 
proviso  is  only  when  the  estate  had  vested  when  the  act  was 
passed. 

§  24.  But  if  a  deed  or  will  had  created  a  joint-tenancy  be- 
fore the  act,  among  two  or  more  persons,  all  alive  when  it 
was  passed,  could  a  statute,  constitutionally,  alter  the  tenure 
of  an  estate,  before  created  by  deed  or  will  ? 

§  25.  In  Dutch  v.  Manning,  A  deeded  land  to  husband 
and  wife,  as  joint-tenants,  the  husband  sold  the  whole,  the 
wife  survived ;  the  court  held  she  took  the  whole  by  survi- 
vorship. 
8  T.  R.  145,      §  26.  in  this  case  it  was  decided  that  if  one  tenant  in  com- 

KnowUyl     man  cut  trees^' to  ot  cutt  an^  sell  them,&c,  the  other  in  as- 
sumpsit, or  other  proper  action,  may  recover  half  of  the  value, 
but  cannot  have  case  in  the  nature  of  waste,  against  the  one  in 
possession  of  the  whole  so  cutting,  though  he  hold  under  a 
lease  from  the  plaintiff,  his  moiety  for  the  lease  makes  no 
difference ;  and  if  trees  be  of  a  proper  age  and  growth  to  be 
cut,  they  cannot  be  cut  by  one  tenant  in  common  without  the 
leave  of  another.    "  It  would  have  the  effect  of  enabling  one 
tenant  in  common  to  prevent  the  others  taking  the  fair  profits 
of  their  estates." 
6  Mod.  231.       §  27.  Dimidia  pars  or  medietas,  shall  respectively  be  taken 
-r^ac*  Abr-  for  a  moiety  divided  or  undivided  according  to  the  subject  mat- 
1      '       ter,  as  medietas  of  a  thing  to  be  delivered  shall  be  understood 
a  divided  moiety,  because  it  cannot  be  delivered,  unless  it  be 
divided,  so  demidia  pars,  if  it  be  such  a  thing  as  cannot  be  re- 
duced to  a  divided  moiety,  shall  be  understood  a  moiety  un- 
divided* 
ioftM?oo  $  28#  ^ut  *n  ^S8^  t0  estates  real  or  personal,  the  words 

Tuckerman    t(Iaa^y  *°  &c  divided  do  not  always  make  a  tenancy  in  common 
r.  Jefferies.    and  not  a  joint  interest;  ns  when  u  a  devise  was  of  all  my  es- 
tate to  my  two  nieces  to  be  equally  divided  between  them  during 
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their  lives  and  from  and  after  their  decease  to  the  right  heirs    Ch.  42. 
of  one  of  them ;"  the  court  said  this  was  a  joint-tenancy  "  by     Art.  3. 
reason  of  the  contingent  remainder,"  which,  otherwise,  might  v^*v~^»/ 
have  been  lost. 

§  29.  Nor  will  the  words  equally  to  be  divided  between  thetn  i*  Mod.  227, 
make  a  tenancy  in  common  in  a  deed,  as  they  do  in  a  mil ;  5ra!?I2f 
there  was  an  annual  rent  of  £\00  granted  by  deed  equally  to  i  jvw.'m. 
be  divided  among  five  sisters,  to  wit  £20  each,  and  the  court  — -l  Ves. 
held  they  were  joint-tenants,  but  in  a  surrender  the  words  16^T~;  »gfi 
make  a  tenancy  in  common  in  case  of  a  copy-hold ;  held  by  ^fp^' 
two  judges,  Holt  C.  J.  contra.  v.  Wiggs. 

§  30.  Assumpsit  or  mesne  profit  of  land ;  the  defendant  en-  10  Mass.  R. 
tered  on  the  lands  by  virtue  of  a  writ  of  possession  on  a  4^  Cfc^r"ife 
judgment,  and  continued  seized  and  possessed  till  turned  out  „.  jfSyes. 
by  another  writ  on  a  judgment  reversing  the  judgment  by  vir- 
tue of  which  he  entered,  and  the  plaintiff  sued  for  the  occu- 
pation during  the  time  he  was  so  seized,  &c,  and  recovered. 

§31.  Payment  of  part  of  a  note  by  one  joint  and  severed  2  Johns.  R. 
promiser,  the  effect*    Close  and  Wilcox  gave  their  joint   and  448'  ****"• 
several  note  to  the  plaintiff  for  $71 ;  he  verbally  agreed  with  fewacox* 
W.  that  if  he  would  pay  $21,55  the  plaintiff  would  not  call  the  promise 
on  him  for  more,  but  look  to  C.  for  the  rest ;  W.  paid  accord-  to  look  to 
ingly ;  H.  afterwards  sued  C.  and  W.,  and  recovered,  though  p^J^^. 
they  pleaded  this  agreement  in  bar  of  the  action ;  no  bar ;  tun. 
not  being  any  accord  and  satisfaction  for  the  note,  or  any 
release ;  and  see  Ruggles  v.  Patten,  and  Baker  x>.  Sewell, 
post,  and  5  East.  232 ;  8  D.  &  E.  168  ;  2  Saunders,  48. 

§  32.  A  and  B  own  a  ship,  half  each,  C  runs  her  down ;  A  7D.&E. 
alone  sues  C,  states  and  recovers  for  his  half,  C  not  pleading  in  275,  Sedg- 
abatement  as  he  might  have  done,  so  was  part  owner  and  not  oJerend  — 
joined  in  the  action  afterwards;  B  suesC  and  states  his  half,  i  Johns.  R. 
&c.,  plea  in  abatement,  A  is  not  joined ;  replication  the  pro-  471, 485. 
ceedings  in  A's  action ;  defendant  demurred  generally ;  repli-  first  *?¥?* 
cation  good  and  judgment  for  B,  for  C  should  have  pleaded  ]J[overend0.n 
the  plea  in  abatement  in  the  first  action. 

Art.  3.  Pleadings  as  to  joint  and  several  Interests* 

§  1.  This  was  an  action  of  assumpsit  against  three  defen-  $  Mass.  R. 
dants,  and  the  defendants,  severally,  pleaded  non  assumpsit,  444,  Mea*- 
and  the  plaintiff  joined  the  issue,  verdict  for  the  defendants ;  heJ  v-  **ac.n~ 
the  court  observed  this  was  a  very  improper  way  of  plead-  *8  ^  joinder 
ing ;  that  the  "  defendants  cannot  sever  in  their  pleas,  ex-  in  actions, 
cept  in  actions  founded  on  a  tort,"  that  in  this  case,  if  one  «*  Ameri- 
defendant  only  had  appeared,  he  must  have  pleaded  that  the  ^£ece~ 
three  defendants  did  not  promise. 

§  2.  This  was  an  action  for  a  fraud  in  the  sale  of  a  saw-  6  Ma9«-  R- 
mill ;  plea  in  abatement  if  the  defendant  promised  at  all,  he  ^ jeweU* 
promised  the  plaintiff  and  another  who  is  still  alive,  and  not 
to  the  plaintiff  alone ;  plaintiff  replied  that  said  Brown  Ba- 
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Ch.  42.    ker  (the  other)  sued  his  action  against  the  defendant  for 

Art.  3.     damages  by  him  sustained,  as  owner  of  one-fourth  part  of 

v^v%^  said  mill,  and  recovered;  defendant  demurred  generally; 

and  the  court  held  that  when  one  is  answerable  in  a  personal 

action  to  two  or  more  jointly,  and  settles  the  dispute  with  one 

of  them,  the  cause  of  action  is  severed,  and  he  shall  still  an- 

Where  joint  8Wer  tot^e  rest  5  w  *kat  *he  want  °f  proper  plaint jrfi  in  ac- 
contracton  tions  upon  contract,  is  an  exception  to  the  merits,  and  is  to  be 
must  join.—  taken  advantage  of,  either  upon  demurrer  in  bar,  or  on  the 
J  ®aund#  general  issue,  but  not  in  abatement;"  "  that  &  false  andfraur 
29i]~  *  dulent  affirmation,  made  by  the  seller  of  an  estate  to  two  or 
16  Johns.  R.  more  purchasers,  is  in  its  nature  a  several  tort  to  each,  and 
?4"r~?im"  they  cannot  join  in  an  action  therefor;"  that  whether  "  the 
^P^  rac.  actlon  arises  from  contract  or  a  tort,  the  law  is  well  settled  as 
2Taan.  321.  above  stated,  as  to  a  settlement  with  one  ;  hence  if  I  promise 
— Stra.  820,  two  men  and  settle  with  one  of  them,  the  other  may  have  as- 
Mod  Tie      sumpsit  against  me ;  as  by  settling  with  one  I  sever  the  cause 

of  action* 
7  Mast.  R.        §  3,  A  bought  lands  of  B,  but  the  deed  was  not  recorded  ; 
135,  Daniels  A  died,  leaving  six  children  and  heirs,  three  of  them  got  and 
fY^k  a?*11"  destroyed  the  deed,  and  got  one  to  themselves  from  B ;  the 
three  sued  the  three,  stating  the  facts  and  recovered ;  the 
objection  was,  the  three  plaintiffs  ought  to  have  sued  several- 
ly, and  not  jointly ,-  on  a  motion  in  arrest  in  judgment,  that  their 
interests  were  several  not  joint,  the  court  held  that  when  A 
died,  if  he  was  seized,  the  land  descended  to  his  children  as 
one  heir,  and  being  considered  as  qua  parceners,  they  all 
must  have  joined  to  recover  the  land,  in  which  action  sum- 
mons and  severance  lay ;  this  was  the  law  till  the  statute  of 
178S,ch.  52,  and  re-enacted  statute  1785,  ch.  62.     That 
these  provisions  extend  not  to  personal  actions  to  recover 
damages  only,  which  remain  as  at  common  law ;  that "  in 
personal  actions  tenants  in  common  must  join,  and  also  parce- 
ners, when  damages  are  to  be  recovered  for  a  tort  done  to 
their  lands,  though  the  estate  in  the  lands  be  several ;"  Co. 
L.  198  :  That  finally  "  tenants  in  common  and  heirs,  by  our 
statute  of  distribution,  must  join  in  an  action  for  the  destruc- 
tion of  their  charters  or  title-deeds  ;  for  u  not  only  their  inter- 
ests but  the  damages  are  joint  j"  that  though  trover  would  not 
lie  by  some  of  the  heirs  against  others  of  them,  yet  trespass 
or  case  would,  for  destroying  the  deed  ;  that  the  taking  of 
the  new  deed  was  laid  only  in  aggravation  of  the  damages  ; 
and  was  no  part  of  the  gravamen. 
2  Mass.  R.         §  4.  If  A  and  B  entrust  me  with  goods,  and  I  promise  to  ac- 
401,  Austin    count  to  them  jointly ,  then  A  draws  an  order  on  me  to  ac- 
v.  Walsh.      count  for  his  moiety  to  B,  and  B  shews  me  the  order,  and  I 
refuse  to  account,  but  say  I  am  ready  to  account  with  the 
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right  owner,  B  alone  may  have  assumpsit  against  me  on  his    Ch.  42. 
order,  &c.  for  A's  moiety ;  for  hereby  I  consent  to  sever  the     Art.  3. 
contract,  and  A  is  a  witness.    And  Parsons,  C.  J.  said,  that  \^w 
if  a  factor  account  with  and  pay  one  partner  his  share,  and 
thereby  discharge  all  his  interest  in  the  partnership,  this 
would  be  an  implied  engagement  to  account  with  each  part- 
ner severally. 

§  5.  It  was  held  in  this  case,  if  an  administrator  join  in  cw-  l  Mass.  R. 
sumpsit  with  the  surviving  promisee  it  is  bad,  and  the  action  104,  Walker 

\  i_     -     j  u     *l  •-  i  t>.  Maxwell. 

must  be  sued  by  the  survivor  only* 

§  6.  In  this  case  A  and  B  were  partners  in  trade,  and  by  5  East,  22s, 
the  improper  act  of  C,  A  and  B  were  obliged  to  pay  a  sum  Osborne  & 
of  money  out  of  a  joint  fund,  to  satisfy  a  judgment  on  certain  *Jj^'  Har" 
bills.    The  court  held  that  A  and  B  might  jew  in  an  action      ' 
against  C ;  the  action  was  assumpsit* 

§  7.  In  this  case  six  tenants  in  common  owned  a  house  oc-  w&tson  on 
copied  by  A ;  he  paid  five  of  them  their  parts  of  the  rent,  oj^™^ 
and  the  court  decided  that  the  sixth  might  have  assumpsit  for  man'  p,  ^ew. 
use  and  occupation  for  his  part ;  though  it  was  objected  that  stead. 
one  tenant  in  common  alone  could  not  bring  this  action,  but 
that  all  ought  to  join  ;  but  Lord  Mansfield  overruled  the  ob- 

I'  action.    Judgment  for  the  plaintiff*    Quaere,  if  the  defendant 
ad  not  settled  with  the  others ;  and  see  above,  Smith  v. 
Marsh,  and  Smith  v.  Moody. 

§  8.  In  this  case  defamatory  words  were  spoken  of  two  Watson  on 
partners  in  trade,  respecting  their  trade,  and  me  court  held  3^Hr8ljjp» 
they  mi^ht  maintain  a  joint  action  for  the  slander,  averring  Batchelder? 
the  special  damages  to  be  in  their  trade. 

§  9.  In  this  case  A  had  an  interest  in  the  land,  and  he  alone ;  Hare  r.  Ce- 
aod  B,  C,  and  D  were  jointly  interested  with  him  in  the  corn  «y'7j?°- 
there  crowing  ;  the  court  held,  that  B,*€^and  D  could  not 
join  with  A  in  an  action  for  breaking  the  cm* which  ht  owned, 
and  as  to  which  they  were  but  tenants  at  the  halves  for  one  3  Johns.  R. 
crop ;  but  as  to  the  corn  all  ought  to  join,  as  in  that  they  had  2l&\  foote  v. 
a  joint  interest;  but  as  they  joined  in  both  respects,  the  writ.Colvm' 
abated  for  the  whole. 

§  10.  For  many  declarations  and  pleas  where  joint  and  Other  books. 
several  interests  are  concerned,  see  Amer.  Precedt.  20  to  29, 
and  Peake  on  Evidence,  Notes. 

§  It.  In  addition  to  the  above  cases,  the  settled  rule  now 
is,  that  wherever  two  or  more  make  a  contract  and  assume  to 
do  a  thing,  and  one  or  more  of  them  is  not  sued,  this  matter 
must  be  pleaded  in  abatement ;  this  rule  was  first  applied  to 
partners,  but  of  late  years  has  been  extended  to  all  joint 
contractors.  All  joint  contracts  or  assumpsits  as  to  plaintiffs 
are  to  be  jointly  sued,  as  above,  and  if  any  be  omitted  it  is 

vol.  11.  30 
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Ch.  42.    bad  on  the  general  issue,  for  the  plaintiffs  must  know  their 
Art.  3.     own  contracts  and  prove  them  as  they  lay  them. 
v^^v-w       §  18.  As  to  torts  they  are  joint  or  several  in  their  nature, 
in  regard  to  defendants,  at  the  plaintiffs9  election ;  as  to  plain- 
tiffs  they  are  severs/,  whenever  they  respect  their  persons,  or 
separate  estates  merely  ;  and  joint  whenever  they  respect  their 
joint  interests,  or  a  thing  in  which  they  have  one  interest,  as  in 
their  title  deed,  their  horse,  their  ship,  &c,  and  then  they  must 
join,  but  if  they  do  not  in  these  cases  of  torts,  it  must  be  plead* 
ed  in  abatement.    See  Baker  v.  Lovitt,  ch.  35,  a.  11,  s.  2. 
Johnsons  R.      §  is.  The  plaintiff  sued  A,  B,  and  C  on  a  joint  and  several 
Hajtaeu       contract ;  C  pleads  infancy,  or  gives  it  in  evidence  on  the 
Lee,        *    general  issue ;  the  plaintiff  may  enter  a  nolle  prosequi  as  to  C, 
Thompson  &  and  take  judgment  against  A  and  B,  or  the  jury  may  find  a 
**-  verdict  for  C,  and  against  A  and  B.    If  A  agrees  to  do  cer- 

tain work  for  B,  and  A  jointly  with  C  does  the  work,  A 
alone  may  recover  of  B,  and  A's  contract  was  construed  to 
be  his  engagement  to  procure  the  work  to  be  done.    2  Cranch, 
185,  186,  Blakeney  v.  Evans  in  error. 
8  Mass.  R.        §  14.  Assumpsit  by  the  endorsee  against  one  of  several 
j8°i  R^S"    joint  makers  of  a  note  ;  another  of  the  promisers  had  paid 
ten! V*  her  P01*  and  wafl  discharged  by  the  promisee,  and  judgment 

for  the  plaintiff;  this  payment,  &c.  was  no  bar ;  plaintiff  de- 
clared on  the  defendant's  sole  promise ;  plea,  joint  promises 
of  defendant  and  others  named,  that  Buckman  paid  his  part 
and  was  discharged  by  the  payee  and  then  holder  of  the 
note,  and  so  the  other  makers,  &c. ;  held,  the  defendant 
should  have  pleaded  this  in  abatement.  u  A  payment  of  a 
part  by  one  promiser  cannot  operate  a  discharge  of  the 
rest :  2.  It  is  no  bar  to  an  action  on  a  promise  to  pay  mo- 
ney, that  the  holder  of  the  note  was  not  present  at  the  time 
and  place  appointed  for  payment,  and  an  issue  to  this  pur- 
pose tendered  is  immaterial* 
Watson  on  §  1 5.  Severance  varies  the  form  of  the  action  ;  as  where  three 
Partnership,.  men  had  employed  the  defendant  to  sell  timber  for  them  in 

r  1Ta^orrit   wn*ch  ^ey  were  J0™**!!  concerned ;  he  paid  two  of  them 
ay  or.      ^ejj.  exact  proportions,  and  they  had  given  him  receipts  in 

full  of  all  demands ;  the  third  sued  for  the  remainder,  his  share, 
and  recovered,  though  objected,  that  as  this  was  a  joint  em- 
ployment bv  the  three,  one  alone  could  not  bring  his  action; 
but  Lord  Mansfield  held,  that  where  there  had  been  a  severance, 
as  above  stated,  one  might  sue  alone. 
Watson  on  §  16.  If  two  partners  agree  to  pay  a  sum  of  money  to  A, 
**j*a«w*"Pi  though  out  of  their  private  cash,  they  must  be  jointly  sued  ; 
and  see  Byers  v.  Dobey. 
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§  17.  Remark,  though  it  is  a  settled  rule,  if  there  be  seve-  Ch.  42. 
ni  joint  contractors,  and  part  only  of  them  are  sued,  the  de-  Art.  3. 
fendants  must  plead  m  abatement  part  are  omitted,  yet  if  the  \^r*v^, 
plaintiff  himself  show  in  any  part  of  his  pleadings,  that  he  sues  Wataon  on 
on  such  joint  contract,  but  omits  some  of  the  Contractors,  iudg-  J^Hfck?' 
ment  must  be  against  him »  as  in  debt  on  a  bond,  the  defen-  mott'i  Ubc9 
dant  pleaded  a  release,  the  plaintiff  prayed  oyer,  by  which  it  9  Co.  52. 
appeared  the  plaintiff  had  released  the  defendant  from  all 
brads  except  one  of  £40,  wherein  the  defendant  and  one  J.  O. 
stood  bound,  and  pleaded  that  the  excepted  bond  of  £40  and 
the  bond  declared  on,  were  the  same  bond  ;  and  it  is  a  set- 
tled rule,  if  in  fact  there  be  a  joint  contract  made  by  two  or 
more  contractors,  and  the  plaintiff  or  contractor  himself  shews 
mis  in  his  declaration,  replication,  or  in  any  part  of  the  plead- 
ings, and  it  also  appear  they  are  alive,  and  he  sues  but  a 
part  of  them,  his  action  may  be  defeated  on  demurrer,  on 
motion  in  arrest  of  judgment,  or  on  a  writ  of  error;  for  his 
declaration  is  bad  in  substance  of  his  own  showing ;  and  if 
all  thecontractees  be  not  named  in  it  and  sue  as  plaintiffs,  or  a 
good  reason  be  not  given  for  omitting  any  of  them,  the  omis- 
sion may  be  shown  in  evidence,  as  there  will  be  a  material 
variance  between  the  declaration  of  the  plaintiff  and  the  evi- 
dence he  himself  produces  to  support  it;  but  Serj«  Williams 
in  his  notes  on  Saunders,  991,  seems  rather  of  opinion  the  rule 
is  the  same  as  to  contractees  as  contractors ;  that  is,  if  any 
of  them  alive  be  omitted  in  the  action,  the  omission  must  be 
pleaded  in  abatement,  and  seems  to  go  on  the  ground  the 
courts  hold  the  omission  of  contractors  must  be  pleaded  in 
abatement,  because  the  contract  of  all,  and  of  the  part  sued, 
is  the  same,  so  the  plaintiff  may  well  recover  on  it ;  and  if 
the  same  as  to  the  contractors  thus,  why  not  as  to  the  con- 
tractees ?  and  so  the  plaintiff  recover,  though  he  omit  a  part 
of  them  ;  but  I  do  not  understand  this  to  be  the  reasoning  of 
the  courts ;  but  that  they  hold,  1.  the  contractors  sued 
best  know  who  their  co-contractors  not  sued  are ;  and  there- 
fore it  is  not  unreasonable  to  require  them  to  name  them,  if 
they  will  object  to  the  omission*  2.  It  is  just  to  require 
them  to  do  it  as  early  in  the  action  as  may  be,  if  they  mean 
to  make  the  objection,  to  prevent  vexatious  delays,  and  a 
vexatious  multiplicity  of  suits  the  contractee  may  be  obliged 
to  bring  before  he  can  know  all  the  contractors,  as  many  of 
them  are  often  unknown  to  him,  as  where  partners  are  con- 
tractors, some  of  whom  are  often  secret  ones,  unknown  to 
any  but  the  copartners ;  as  there  are  often  many  partners 
trading  under  one  firm,  and  only  the  name  of  one  of  them  ap- 
pears in  their  contracts.  3.  It  has  ever  been  held  the  plain- 
tiffs omission  in  his  declaration,  of  a  co-contractor,  or  of  co- 
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Ch.  4  Si    contractors,  has  been  a  proper  matter  in  abatement ;  and 

Art.  4.     hence  a  very  large  part  of  all  the  pleas  in  abatement  in  the 

v^-v^/  ancient  as  well  as  modem  books,  English  and  American, 

have  been  pleaded  more  because  the  plaintiff  has  omitted  to 

sue,  some  one  or  more  persons  who  made  the  contract  sued 

{'ointly  with  the  defendant  or  defendants  sued ;  and  for  the 
>est  of  reasons,  those,  or  the  one  sued,  need  not  take  the  ex- 
ception, but  may  waive  it ;  and  if  taken  to  defeat  the  action, 
it  ought  to  be  taken  as  soon  as  it  can  be  not  <mly  to  prevent 
delay  and  useless  expenses,  but  also  as  early  as  possible  to 
inform  the  plaintiff  of  secret  partners  and  those  who  ought  to 
be  joined.  If  a  contract  is  made  by  thru  jointly,  and  all 
alive,  and  one  only  is  sued,  and  he  pleads  not  in  abatement  that 
two  of  the  contractors  are  omitted,  and  so  judgment  is  given 
against  the  one  sued  for  the  whole  contract,  though  he  offer 
the  objection  in  evidence ;  it  by  no  means  appears  in  the 
numerous  cases  in  the  books  on  this  point,  the  courts  thus 
proceed  merely  because  they  think  the  contract  of  the  three 
made,  and  the  contract  of  the  one  sued,  are  the  very  same  con- 
tract, as  Williams  seems  to  suppose  in  his  valuable  Notes  on 
Saunders  ;  but  the  courts  in  this  respect  have  proceeded  on 
certain  sound  rules  in  pleading,  long  settled  and  scarcely 
ever  disturbed,  but  very  imperfectly  and  confusedly  in  Bo- 
son tu  Sanford,  and  one  or  a  few  other  cases  ;  one  of  these 
rules  ever  has  been,  that  every  matter  shall  be  pleaded  or 
shown  by  the  party  in  due  time,  as  all  proper  matter  in  abate- 
ment in  the  very  first  pleadings  in  the  action ;  another  princi- 
ple, every  joint  contractor  is  liable  by  law  to  pay  the  whole 
execution  sued  alone  or  with  the  other  contractors  ;  hence, 
no  great  hardship  in  a  judgment  against  him  alone. 
Sugden'i  Art.  4.  Property  held  by  several  undivided ;  how  viewed  in 

Vcndori,&c.  equity.  In  this  respect  law  and  equity  differ  in  many  cases  as 
^leeMayac  w*^      scen  *n  ^earne,  P°weN>  Sugden,  and  other  late  authors, 

v.  Gylet wh°  treat  of  the  transfer  and  tenures  of  estates ;  these  diffe- 

%  Vera.  386.  rences  are  too  numerous  to  be  considered  in  detail,  in  this 
735 ^!sV  work»  but  one  case  is  too  important  to  be  omitted;  that  is 
119!— 9  Vet.  where  a  piece  of  property  is  viewed  in  law,  as  a  joint  tenancy, 
J. 597,  Elliot  the  same  is  often  viewed  in  equity  as  a  tenancy  in  common; 
v.  Brown,  fOP  instance  A  and  B  heretofore  acquired  a  farm  equally  in 
dJJ(^£_  joint  tenancy ;  A  dies ;  now  by  a  rule  of  law  known  to  even 
l  Vet.  J*.  every  fanner,  the  whole  farm  survives  to  B  his  heirs  and 
435.—  assigns.    But  equity  looks  back  to  the  acquisition  of  this 

1  Vera.  296.  fam?  by  A  and  B,  and  inquires  (often  by  parol  evidence)  in- 
to their  views  and  conduct  in  acquiring  or  using  it,  and  de- 
cides it  15  a  tenancy  in  common,  when  these  views  and  acts 
will  justify  the  decision,  and  that  B  holds  but  half  of  the 
farm  to  his  own  use.  and  the  other  half  in  trust  for  its  repre- 
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aentatim.    In  this,  equity  as  administered  in  England  and    Ch.  43. 
in  some  of  our  states,  oecides  directly  against  a  plain  rule  of     Art.  1. 
law,  though  equity,  as  a  first  principle,  professes  to  follow  s^^v-^- 
the  law ;  and  this  without  any  statute  or  other  authority  but  ieeaiao  on 
the  mere  legislating  reason  of  the  judge  in  chancery  or  equity.  JJ^fjj^ 
On  a  hasty  view,  it  may  appear  very  well  to  model  a  portion  de#   carter 
of  property  to  the  special  views  of  its  particular  owners  ;   but  *.  Home— 
the  effect  is,  that  in  time  almost  every  portion  of  property  XF^'S*' 
gets  to  be  so  subject  to  many  minute  rules  and  notions,  criti-  Hamilton  *. 
cal  refinements  and  little  distinctions,  that  the  general  legal  Denney, 
rules  of  property  no  longer  apply,  as  in  the  case  of  the  trust  \*f^  *■* 
half  of  the  farm  mentioned  above ;  this  equity  course  kept  Beatty' 1W* 
on  in  Rome,  and  has  in  England  till  estates  in  vast  numbers 
become  so  involved  in  uncertainties  that  nothing  but  some 
arbitrary  edict  of  an  emperor  or  a  special  act  of  an  omnipo- 
tent parliament,  could  or  can  make  a  title  to  be  depended  on. 
Says  Sugden,  u  in  all  cases  of  joint  undertaking  or  partner- 
ship, although  the  estate  will  survive  at  law,  yet  the  survivor 
in  equity  will  be  a  trustee  for  the  representative  of  the  de- 
ceased partner."    States  cases,  and  ne  and  his  American 
editor  cite  Lake  v.  Gibbon,  1  Eq.  Ca.  abr.  290 ;    Haynes  v. 
Kingdome,  1  Vera.  33;  Jefferys  v.  Small;  1  Vera.  217; 
Duncan  v.  Farrar,  6  Bin*  196 ;  Lake  ?•  Craddock,  3  P.  W. 
158 ;  5  Bin.  122;  Cuyler  d.  Bradt,  &  al.  2  Caines  Ca.  in 
error  326 ;  Selkrig  v.  Davies,  2  Dow  231 ;  17  Ves.  J.  29a ; 
1  Munf.  510 ;  Powell  on  Con.  310 ;  2  Johns.  Ch.  R.  409 ; 
Forster  r.  Hale,  3  Ves.  J.  696  to  714. 


CHAPTER  XLIII. 
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Art.  1*  General  principles.    §  1.  Legacies  in  the  United  Joitinian't 
States  are  within  much  narrower  limits  than  in  the  Roman  !£**£& • 
or  English  laws,  especially  in  New  England.    In  the  Roman  throughout 
laws  there  was  no  distinction  between  real  and  personal  es-  Louisiana 
tate ;  but  both  were  bequeathed  as  legacies,  including  even  law  neari7- 
slaves*     By  those  laws  all  kinds  of  property  and  slaves  were 
bequeathable  as  legacies  at  certain  times ;  and  three-quarters 
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Cb.  43.  thereof,  when  bequests  were  the  most  restricted ;  hence  lega- 
Jlri.  1.  cies  among  the  Romans  were  co-extensive  with  our  legacies 
and  devises  both ;  it  then  is  not  strange  that  so  large  a  part 
of  the  Roman  law  related  to  legacies,  especially  when  we 
consider  that  this  law  was  repeatedly  varied  on  this  subject, 
in  the  twelve  centuries  preceding  the  Justinian  code,  and 
more  especially  by  that  code,  a  code  too,  increased  in  a 
great  degree  by  being  historical  as  well  as  enactive,  as  it 
often  gives  a  historical  account  of  the  numerous  preceding 
alterations  as  well  as  enacts  law ;  on  the  contrary  our  lega- 
cies respect  but  a  small  part  of  our  property  in  tne  common 
acceptation  of  the  word ;  are  usually  pecuniary  bequests, 
recoverable  generally  in  personal  actions,  nearly  all  on  the 
same  principle,  and  therefore  occupy  no  large  place  in  a 
body  of  American  law,  much  less,  in  fact,  than  in  England; 
-for  though  there,  the  same  distinction  between  real  and  per- 
sonal estate  exists  as  does  here,  yet  there,  legacies  being  re* 
coverable  in  various  courts,  lay  and  ecclesiastical,  proceeding 
on  different  laws,  numerous  distinctions  and  modifications, 
in  chancery  especially,  have  been  made  in  the  course  of  sev- 
eral centuries,  quite  unknown  in  this  country,  where  legacies 
generally  rest  on  principles  of  law,  and  the  actions  to  reco- 
ver them,  usually  proceed  on  the  plain  principles  of  the  com- 
mon law,  as  other  personal  actions  do  on  that  law  \  hence 
we  find  but  few  decisions  respecting  legacies  in  the  Ameri- 
can books,  but  thousands  in  the  English,  mostly  in  equity,  a 
very  small  part  of  which  are  of  use  in  our  practice;  there- 
fore in  regard  to  legacies,  in  this  work,  only  those  English 
decisions  are  cited,  or  referred  to,  which  ought  to  nave 
weight  and  influence  in  courts  of  law ;  but  English  legal  de- 
cisions in  relation  to  devises  are  to  be  viewed  in  a  different 
manner;  most  of  them  apply  in  our  practice;  also  most 
questions  and  cases  arrising  out  of  wills  in  this  work  will  be 
found  under  the  heads  of  devises,  executors,  &c.,  as  cases 
respecting  executors,  the  validity  of  wills,  their  construction 
ana  manner  of  execution ;  their  revocation,  capacity  to  make 
them,  &c. 

In  regard  to  legacies  and  bequests,  there  were  some  pro- 
visions in  the  Roman  laws,  deemed  valuable  by  many,  not 
yet  found  in  ours,  and  some  we  have  wisely  rejected,  others 
wisely  adopted.  By  the  Roman  law  a  prodigal  was  among 
those  incapacitated  to  make  bequests;  but  neither  our  law  or 
that  of  England  takes  any  notice  of  prodigals  merely  as 
such ;  nor  nave  we  adopted  the  tcstammtumHnqfficiosum  of 
the  Roman  law ;  nor  the  many  legal  causes  of  disinheriting 
mentioned  Ch.  51,  a.  2,  §  18 ;  nor  the  Roman  principle  of  sub- 
stitution (rejected  in  France) ;  but  we  have  derived  from  the 
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civil  law  the  doctrine  of  trusts ;   a  legacy  for  instance,    Gfi.  43* 
bequeathed  to  A,  capable  of  a  legacy,  with   a  request  he     Art.X. 
let  B  have  the  benefit  of  it,  he  not  being  allowed  by  law 
to  take  directly ;  this  was  the  simple  natural  origin  of  trust 
estates  so  vastly  increased  in  fifteen  centuries ;  Augustus  in 
his  time  finding  much  property  in  this  situation  and  some 
trustees  (or  fidei  commissarii)  unfaithful,  directed  the  con- 
suls to  take  notice  of  such  trusts  and  interpose  their  author*-  Just.  Inst, 
ty,  and  this  being  just  and  popular,  gave  tnem  by  degrees  a  Jj  *• 8ec* 
continued  jurisdiction ;  and  in  time  a  praetor  was  purposely 
appointed  to  give  judgment  in  these  cases ;  and  hence  called 
the  commissary  of  trusts ;  and  Augustus  was  the  first  who 
brought  them  under  judicial  cognizance ;  and  Justinian  intro- 
duced the  chancery  proceedings  in  which  the  truth  was  sift- 
ed out  of  the  oaths  of  the  parties,  when  not  otherwise  ob- 
tainable ;  as  well  as  legacies  and  trusts  our  advancements,  al- 
so, were  derived  from  the  civil  law,  but  have  been  so  defined 
and  regulated  by  our  statutes,  that  the  rules  of  that  law  in  re- 
gard to  them  have  but  little  application  in  our  practice,  a 
circumstance  an  American  lawyer  ought  ever  to  notice  as  to  Novel,  us. 
most  Roman  and  many  English  laws ;  so  our  limitation  to  Nov#  m* 
brothers  and  sisters  children  in  descents  among  collaterals, 
seems  to  have  been  derived  from  the  same  civil  law,  and  so 
generally  no  distinction  of  sexes ;  this  law  varied  as  to  whole 
and  half  blood. 

§  2.  In  England  the  legatee  goes  into  chancery  to  recover  5  T.  R.  690. 
his  legacy ;  but  in  Massachusetts  it  can  be  recovered  only  in  R66*1  & 
a  court  of  law,  and  generally  in  assumpsit,  in  which  the  be-  stratt.—  . 
cjuest  is  stated  and  an  implied  promise  in  the  executor  is  re-  8  D.  &  E.* 
lied  on  to  pay;  and  in  England,  if  the  executor  have  assets  593.— Cowp. 
and  make  a  promise,  assumpsit  lies  for  a  legacy ;  for  being  JJJj^fJ* 
appointed  to  pay  it  and  having  assets  to  do  it,  here  is  a  suffi-  Hni.—  * 
cient  consideration  for  an  actual  or  an  express  promise.    In-  3  East.  1909 
terest  on,  see  interest.    Ch.  41,  s.  28 ;  implied  assumpsit  by  IFjT  t^SE" 
virtue  of  assets  negatived ;  Deeks  t>.  Strutt.  716.-1  Burr* 

In  this  action  a  pecuniary  legacy  is  generally,  the  subject;  268,  Hope*! 
though  land  in  some  cases  may  be  a  legacy,  and  by  the  word  T*!^. 
legacy,  land  may  be  devised ;  no  pecuniary  legacy  can  be 
limited  after  a  dying  without  issue ;  and  a  legacy  is  vested 
when  the  time  is  annexed  to  the  payment  only,  and  not  to  the 
legacy  itself;  otherwise  where  the  time  is  zpart  of  the  condi- 
tion of  its  becoming  payable. 

§  3.  One  in  his  will  bequeathed  £10  to  A,  to  be  disposed  1  Burr.  227, 
of  as  the  testator  should  appoint  by  a  private  note :  and  if  S0?866^ 
no  such  appointment  be  made,  it  is  a  legacy  to  A  himself:  3Saik!  223 
it  is  given  to  A  subject  to  a  future  disposition,  and  if  no  such  and  Martin1 
disposition  be  made,  he  retains  it.  *•  Clark. 
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§  4.  In  actions  for  legacies  these  questions  often  occur  1st* 
is  the  legacy  vested  f  2d.  when  is  it  payable,  and  may  be  sued 
for ;  3d.  is  it  a  lapsed  legacy  ?  4th.  what  sum  shall  the  legatee 
recover  ?  5th.  are  the  terms  annexed  to  it  in  Urrorem  or  not  f 
6th.  distinction  between  the  chattel  itself  and  the  use  of  it: 
7th.  how  far  a  specific  legacy  shall  contribute ;  8th.  the  lega- 
tees' action,  remedy  and  execution  in  Massachusetts ;  9th* 
legacies  on  condition;  10th.  legacies  that  exclude  heirship. 

§  5.  When  is  a  legacy  vested  f  a  legacy  is  given  to  a  grand- 
daughter " in  case  she  marry  with  consent;"  she  died  un- 
married :  the  court  held,  this  legacy  never  vested ;  her 
marriage  was  a  condition  precedent,  and  it  was  necessary  for 
her  to  marry  before  the  legacy  could  vest,  or  be  recovered 
or  transmitted.     See  Atk.  5. 

§  6.  But  a  testator  devised  all  his  lands,  &c.  to  trustees  to 
apply  the  rents  and  profits  to  maintain  and  educate  his  two 
nephews,  Thomas  and  John  Hayward,  during  their  minorities, 
and  when  of  age,  respectively,  to  them  and  their  heirs  equally ; 
Thomas  died  tinder  age,  and  without  issue,  and  on  his  death 
the  defendant,  heir  at  law  to  the  testator,  was  let  iifto  Thomas9 
moiety,  by  the  trustees ;  John  sued  for  it  and  recovered,  be- 
ing of  age ;  and  it  was  held  that  the  trustees  had  but  a  chattel 
interest,  being  for  the  nephew's  minority;  the  remainder 
vested  in  them  and  did  not  remain  in  contingency  till  their  re- 
spective coming  of  age ;  though  it  was  said  nothing  vested  in 
them  during  their  minorities,  and  that  the  testator  meant  them 
sl  fee,  if  they  should  live  to  twenty-one :  if  not  only  a  provis- 
ion during  minority  ;  making  the  estate  depend  on  a  condition 
precedent,  or  a  condition  that  "  must  be  fulfilled  before  the 
estate  can  take  effect;"  as  a  gift  to  A,  "t/he  comes  from 
Rome?  does  not  vest  till  he  comes  from  Rome ;  so  if  he  comes 
of  age,  the  same  rule  exists  as  to  legacies  and  personal  estate  ; 
the  court  relied  on  the  rules  in  Mannings  case ;  8  Co.  95, 
which  is,  "  whenever  the  whole  property  is  devised,  with  a 
particular  interest  given  out  of  it,  it  operates  by  way  of  excep- 
tion out  of  the  absolute  property ;"  and  in  fiorastorfs  case ; 
3  Co.  21 ,  which  is, "  when  an  absolute  property  is  given ;  and 
a  particular  interest  given  in  the  mean  time,  as  until  the  devi- 
see come  of  age,  &cM  and  when  he  shall  come  of  age,  &c,  then 
to  him,  &c. ;"  this  is  not  to  "  operate  as  a  condition  precedent ; 
but  as  a  description  of  die  time  when  the  remainder-man  is  to 
take  in  possession ;"  hero  was  only  an  exception  by  the  will 
lo  the  trustees,  out  of  the  absolute  property  given  to  the  ne- 
phews ;  when  and  then,  here  are  mere  adverbs  of  time  only. 

§  7.  A  devise  to  A  till  he  comes  of  age,  then  to  him  in  fee ; 
he  dies  within  age,  yet  a  freehold,  presently,  vests  in  him : 
if  the  creditor,  by  his  will,  release  a  debt,  it  is  a  legacy  and 
must  be  assented  to. 
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§  8.  To  A  in  fee  when  he  comes  of  age,  if  he  die  before    Ch.  43* 
then,  to  the  heirs  of  the  body  of  B,  and  their  heirs;  A  died     Art.  1. 
leaving  B  within  age :  held  his  sister  and  heir  took  the  es-  v,^v-s^ 
tate  by  executory  devise,  and  a  fee  did  vest  in  A  presently.      2  Mod.  289, 

§  9.  In  this  case  the  court  decided  that  a  direction  in  a  *■*• 126#  a" 
will  to  an  executor  to  support  the  testator's  aged  father  in  sick-  4  ^^  R 
ness  and  in  health,  was  a  legacy,  for  which   case  lay  against  ^  Farwell 
the  executor;  by  the  statute  of  1783,  ch.  24;  that  also,  it  «.  Jacobs, 
lay  against  the  administrator  de  bonis  nan  with  the  will  an-  ?flm,T?3^ 
nexecL    "  A  legacy  to  one,  to  be  paid  when  he  attains  the  age  33^.  ab'r. 
of  twenty-one  years,  is  a  vested  legacy ;"  &  present  interest  478. 
payable  in  future,  and  to  the  representatives  of  the  legatee  if 
lie  die  before  that  age,  at  the  same  time  it  would  have  been 
if  he  had  lived ;  accordingly  they  may  have  this  action  to  re- 
cover it  at  the  time  he  would  have  had  it,  had  he  lived. 

§  10.  But  no  action  lies  against  an  executor  for  a  legacy,  Salk.  223. 
though  he  assent  to  it,  if  he  have  not  assets. 

§  1 1.  A  gave  land  to  B  in  fee,  paving  £400,  whereof  £200  2  Vera.  181. 
to  be  at  the  disposal  of  his  wife,  by  ner  will  to  whom  she  Jk*j  9* 
shall  see  fit  to  give  it.     Held,  she  had  a  vested  legacy  and  in-  duJS^?-1' 
terest  in  the  £200,  recoverable  by  her  administrator,  she  3  Bac.  487. 
dying  intestate.  » 

§  12.  A  bequeathed  his  estate  to  his  relations.    Held,  that  Precedents 
by  such  general  words  the  estate  vested  in  them,  and  they  had  JJoPftJJ^1 
it  as  they  would  have  had  it  by  the  statute  of  distributions,,  t.Ham- 
if  he  had  died  intestate ;  being  the  best  rule  that  can  be  mond. — 
adopted,  in  case  of  such  general  words :  the  real  estate,  SaUc- 237# 
as  it  was  when  the  will  was  made ;  the  personal  as  it  was  at 
his  death. 

§  13.  If  a  legacy  be  given  to  A  when  of  the  age  of  sixteen  2  Vera.  673, 
years,  and  interest  in  the  mean  time,  this  is  a  vested  legacy,  be-  Stapleton  v. 
cause  it  carries  interest.  nSaU.  176. 

A  devise  "  to  my  son  John  when  he  arrives  to  the  age  of  3  Bac.*478." 
twenty-one  years,"  hundred  acres  of  land  called,  &c. ;  neld  —  1  Burr, 
that  this  was  a  vested  legacy  or  estate,  from  the  evident  intcn-  £?£■]£. 
tkm  of  the  testator.     2  Ventris,  366 ;  3  Co.  21  ;  8  Vin.  370 ; 
Gilb.  in  Eq.  36 ;  2  Mod.  289 ;  2  Freeman,  243 ;  2  Vern.  561, 
and  1  Burr.  228. 

§  1 4.  The  testator,  among  other  things,  bequeathed  unto  6  Man.  R. 
"Eunice  Saunderson,  (defendant)  daughter  of  my  brother  37,Saunder- 
George  Saunderson,  £90  out  of  my  sums  at  interest  at  my  ^steams *  * 
decease,  to  be  kept  in  stock,  and  the  interest  paid  annually  to  ex'r. 
her  during  her  natural  life,  and  at  her  decease  to  be  equally 
divided  among  her  heirs  lawfully  begotten  of  her  body."   In 
assumpsit  for  tnis  legacy  by  her  and  her  husband,  the  court 
held,  that  the  principal  £90  was  not  vested  in  her  ;  and  that 
she  was  entitled,  only  to  the  annual  interest ;  and  her  issue 
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to  the  principal  after  her  death ;  as  the  executor  was  to  collect 
the  money  he  was  to  keep  it  in  stock ;  and  for  him  to  keep  it 
in  stock  it  was  necessary  for  him  to  keep  it  in  his  hands* 

§  15.  Two  legacies  of  taual  amount,  bequeathed  by  the 
same  testator  to  A,  one  in  nis  will,  and  one  in  his  codicil  ;  A 
shall  have  both,  unless  the  testator's  intentions  appear  other- 
wise in  the  instruments.  So  if  the  last  be  greater  or  mailer 
than  the  firsts  Lofft,  122 ;  but  in  this  case  said  otherwise,  if 
both  sums  are  equal. 

Art.  2.  When  may  a  legacy  be  sued  for  f  §  1.  If  a  legacy 
be  given  "  to  a  son,  payable  at  the  age  of  twenty-four,  with 
interest  in  the  mean  time,  and  he  dies  under  this  age,  his  repre- 
sentatives may  recover  it  immediately ;  for  on  the  payment 
of  the  money  the  interest  ceases,  and  the  delay  of  payment 
was  only  by  way  of  caution ;  but  maintenance  in  the  mean 
time  is  not  like  interest ;  hence  if  that  be  given  only,  or 
neither  that  or  interest,  they  must  wait  till  the  time  of  pay- 
ment named  ;  for  they  can  be  in  no  better  condition  than  the 
legatee ;  "  interest  carries  the  whole  benefit  of  the  legacy, 
but  maintenance  is  something  distinct  and  independent  of  it ;" 
and  can  be  only  for  the  legatee. 

§42.  The  executor  may  be  sued  in  his  own  right  for  a 
legacy  if  he  have  sufficient  assets,  and  promises  to  pay  it ; 
his  promise  binds  him  individually. 

§  3.  And  if  no  time  of  the  payment  of  a  legacjr  be  men- 
tioned, it  shall  be  paid  in  one  year  ;  and  then  also  it  may  be 
sued  for;  but  sooner  if  the  legatee's  only  support. 

§  4.  By  the  civil  law  executors  had  a  year  from  the  death 
of  the  testator  to  pay  legacies ;  the  English  and  our  law  have 
adopted  the  same  rule  nearly. 

§  5.  By  this  act  no  executor  or  administrator  is  obliged  to 
defend  any  suit  instituted  against  him  within  twelve  months 
next  after  taking  on  him  that  trust,  except  as  to  demands  not 
affected  by  the  insolvency  of  the  estate ;  the  year  in  our  law 
is  computed  from  the  time  of  giving  the  probate  bond. 

§  6.  Legacies  were  bequeathed  to  three  nieces,  to  be  paid 
to  them  at  their  respective  marriages  ;  and  if  any  of  them  aied, 
her  legacy  to  go  to  the  survivors  ;  one  of  them  died  unmar- 
ried, and  it  was  held  that  the  survivors  should  not  receive 
her  legacy  before  their  respective  marriages ;  for  the  con- 
dition extended  to  the  whole. 

§  7.  A  legacy  was  given  to  A  to  be  paid  at  twenty-one, 
and  if  he  died  before,  then  to  B.  A  died  a  minor,  B  shall 
have  it  presently,  and  not  wait  till  A  would  be  twenty-one 
years  of  age,  for  a  devise  over  is  to  be  considered  as  an  ori- 
ginal legacy. 
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§  8.  Though  in  England,  generally,  no  action  at  law  lies    Ch.  43. 
for  a  legacy,  yet  one  does  against  an  executor  to  recover  a     Art.  3. 
specific  chattel  bequeathed,  after  his  assent  to  the  bequest.  v,^v-s^ 
So  for  a  legacy  devised  out  of  lands.    2'  Salk.  414.  2  E»>t.  120, 

Art.  3.  Lapsed  legacies.    §  1.  The  testator  gave  "£l00  ^a&a£ 
apiece  to  the  two  children  of  J.  S.  at  the  end  of  ten  years  af-  690. 
ter  my  decease,"  they  died  within  that  time;  adjudged  to  be  Salk.  415, 
a  lapstd  legacy,  and  the  distinction  was  taken  "  where  the  pay-  ^^lrnDee* 
ment  is  to  be  made  at  a  future  time,"  and  u  where  the  bequest  Abr?296— 2 

is  to  take  effect  at  a  future  time ;"  for  "  wherever  the  time  is  Vem.621 

annexed  to  the  legacy  itself,  and  not  to  the  payment  of  it,  if  1J5^Si" R* 
the  legatee  dies  before  the  time  of  payment  it  is  a  lapsed  lega-  3  AtkVecT 
cy.v    1  Ves.  135  ;  2  Vern.  116;  1  P.  W.,  276  ;  Salk.  238  ; 
3  Ves.  J.  629 ;  1  Atk.  494;  2  Stra.  905;  4  Ves.  J.  418  ;  9 
Ves.  J.  566;  2  Salk.  415. 

§  2.  Lapsed  legacies  are  very  much  limited  by  a  clause  in  Mass.  Act, 
this  act,  which  enacts  that  "  when  any  child,  grand-child,  or  Feb.  6, 1784, 
other  relation,  having  a  devise  of  personal  estate  or  real  estate,  iect'  8*9»&c 
and  such  devisee  shall  die  before  the  testator,  leaving  lineal 
descendants,"  they  take  the  estate  given  to  such  devisee  ;  but 
if  the  legatee  he  not  a  relation,  or  leave  no  lineal  descendants, 
and  die  in  the  testator's  lifetime,  the  legacy  is  lapsed  as  by 
the  English  law ;  by  the  same  act,  sect.  9,  it  is  further  enact- 
ed, that  any  will  in  writing  purporting  to  dispose  "  of  both  real 
and  personal  estate,"  not  properly  executed  as  to  the  real,  shall 
not  be  proved  as  to  the  personal  only:  It  is  immaterial 
whether  the  testator  devises  in  fact,  real  estate  or  not,  if  his 
will  purport  to  devise  real  estate,  and  is  not  well  executed  as 
to  that,  it  is  not  to  be  proved  in  regard  to  the  personal ;  then 
all  personal  legacies  tail  of  course.  There  is  no  such  provi- 
sion in  the  English  law. 

§  3.  In  the  English  law  for  the  most  part  adopted  here,  it  3  Bac.  Abr. 
is  a  rule  that  if  the  legatee  die  in  the  lifetime  of  the  testator,  %*'7^%* 
the  legacy  is  lapsed,  there  being  no  such  person  to  take  at  ^  Tuie    * 
the  time  when  the  will  is  to  take  effect.    9  Ves.  J.  233.         Legacies— 

$  4.  But  if  there  be  a  devise  over,  it  may  be  good  ;  as  3  Atk.  423. 
where  A  devised  £500  apiece  to  his  two  sons  by  name,  and  if  208.-J5  Ves. 
either  of  them  die,  his  share  should  go  to  the  surviver  ;  one  of  j.  210— 
them  died  in  the  testator's  lifetime,  and  it  was  adjudged  that  Preced.  in 
his  share  went  to  the  surviver,  and  so  was  not  a  lapsed  lega-  J  k*^470* 
cy.    There  was  a  legatee  to  take  it  when  the  will  took  effect.  2  Vera.  207 
1  P.  W.  276  ;  2  Id.  612 ;  9  Mod.  106  ;  2  Vern.  416,  617.      611.— 3Ves! 

§  5.  If  the  legatee  die  before  the  testator,  the  legacy  is  J- 363,  364. 
lapsed  and  falls  into  the  residuum,  except  as  above ;  M  and  if  s^.lLsVet. 
a  contingent  legacy  be  left  to  any  one,  as  when  he  attains,  or  if  J.  509— 

2  61.  Com. 
513.— Dyer,  69—3  Bac.  478.     12  Mod.  276,  Yate'i  case  in  Chancery — 1  Dallas,  8 — 

9  Ves.  J.  6.— 1  Br.  Ch.  R.  103.— Ambl.  167,  575 1  Ves.  J.  366 — 3  Bac.  478— 8  Ves. 

J.  547— 4  Ves.  Jr.  169,  530,  536. 
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Ch.  43*    he  attain  the  age  of  twenty-one,  or  at  twenty-one,  and  'he 

Art.  4.     dies  before  that  time,  it  is  a  lapsed  legacy,"  and  in  this  case, 

and  if  the  legacy  be  to  one  to  he  paid  when  twenty-one,  it  is 

lapsed  if  he  die  before  that  time,  and  it  is  charged  on  the  real 

estate  for  the  heir's  benefit ;  but  otherwise,  in  the  last  case, 

if  charged  on  the  personal  estate ;  a  legacy  given  to  one  at 

the  age  of  twenty-one,  is  lapsed  if  he  die  before  that  time ;  but 

the  above  distinction  between  real  and  personal  does  not  hold, 

as  it  is  conceived,  in  this  state* 

10  Mod.  94,      §  6.  If  real  estate  be  devised  to  be  sold  to  pay  debts  and 

237, 240,       legacies,  the  heir  and  not  the  executor  shall  have  the  surplus, 

241  *  by  our  law  only  enough  is  sold  to  pay  debts  and  legacies. 

Moiely's  R.       §  7.  If  a  legacy  be  given  to  two,  and  one  dies  in  the  life- 

186-  time  of_the  testator,  his  legacy  is  not  lapsed  but  survives  to 

the  other. 
Moselj'i  R.       §  8.  A  legacy  is  given  ,to  two,  payable  at  twenty-one,  and 
41 ;  bat  we  if  either  die  before,  the  legacy  is  to  survive  to  the  other ;  one 
902,321.       jjes  UIMjer  age,  his  legacy  must  be  paid  when  the  deceased 

would  have  come  of  age. 
Motely't  R.       A  legacy  is  given  to  A  to  buy  mourning  for  himself,  his 
185.  wife,  and  children ;  if  A  dies  in  the  testator's  lifetime,  this  is 

a  lapsed  legacy. 
2  Stra.  820,       §  9.  A  bequeathed  £40  to  her  grand-daughter,  being  a 
Ford  v.         part  of  a  debt  due  for  rent,  she  allowing  the  charges  of  col- 
Toiier'?  L.     lect*on*     A  afterwards  recovered  the  debt ;  this  is  no  ademp- 
of  Ex.  339,    tion  of  the  legacy* 

£c.  Art.  4.  What  amount  is  recovered.    §1.  It  is  a  settled  rule, 

that  the  testator's  debts  must  first  be  paid  out  of  his  estate 

before  any  legacy  can  be  paid;  when  tne  debts  are  satisfied, 

then  the  legacies  are  to  be  paid.    If  there  be  estate  enough 

to  pay  all  the  legacies,  each  legacy,  and  interest  from  the 

time  it  becomes  payable,  must  be  paid,  and  each  specific 

legacy  recovered ;  but  if  there  be  not  estate  enough  to  pay 

f  Saik.  415.  all  the  legacies  and  bequests,  a  question  often  arises  how  and 

when  a  legacy  is  to  be  reduced ;  this  point  is  not  settled  here 

as  it  is  in  England  by  civil  and  ecclesiastical,  but  by  statute 

and  common  law ;  and  as  yet  we  have  scarcely  any  decisions 

on  the  subject. 

Maas.  Act,        §  2.  By  this  act,  and  so  by  the  province  law  "  any  person 

Feb.  6, 1784,  having  a  legacy  in  any  last  will  may  sue  for  and  recover  the 

■ect.  17.       game  at  ike  common  /oro."  This  places  the  legatee's  action  and 

claims  on  common  law  principles. 
Sect.  18.  §  3.  By  this  section  (and  the  province  law  was  the  same) 

it  is  enacted,  that "  when  any  chattels  or  real  estate"  devised 
to  any  person  is  taken  in  execution  for  the  testator's  debts, 
or  is  sold  to  pay  them,  u  the  other  legatees,  devisees,  and 
heirs'9  shall  refund  their  proportionable  parts  u  of  such  loss  to 
such  person  or  persons  from  whom  the  bequest  shall  be  so 
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taken  away,  and  he  or  they  shall  or  may  maintain  a  suit  or    Ch.  43. 
action  at  lam,  to  compel  such  contribution."   This  clause    Art.  4. 
makes  no  distinction  between  the  real  and  personal  estate,  or  v^^v^w/ 
between  specific  and  pecuniary  legacies ;  therefore,  if  a  devisee 
of  real  estate,  or  a  legatee  of  personal,  so  lose  his  part,  all  the 
rest  must  contribute ;  that  is,  I  conceive,  to  make  him  good 
1 5s*  in  the  pound,  &c.  of  his  bequest,  if  their's  be  reduced 
so  much,  on  the  idea  the  testator  means  each  one  shall  have 
what  is  given  to  him,  and  if  he  cannot  by  reason  of  any  mis- 
calculation or  unforeseen  accidents  or  deficiency,  this  defi- 
ciency is  to  be  apportioned  among  those   who  have   his 
estate ;  hence  not  only  devisees  and  legatees,  but  heirs  also 
contribute. 

§  4.  Another  part  of  the  amount  of  a  legacy  to  be  re* 
covered  is  often  interest  to  be  calculated  on  the  principal ; 
for  this,  see  Interest,  ch.  41,  and  147,  Dawes,  Judge,  v.  Swan 
&  ah 

§  5.  By  this  act  it  is  enacted,  that  if  the  goods  and  chattels  Maes.  Act, 
of  the  deceased  be  not  sufficient  to  pay  his  debts  or  legacies  MV?h  ** 
given,  the  Supreme  Judicial  Court,  or  Common  Pleas,  may  j^y^ylU 
license  the  sale  of  his  real  estate  to  pay  them ;  here  the  same  ince  act  of 
proportions  must  be  observed,  for  the  legislature  could  never  1696,  the 
mean  the  devisees  of  the  real  estate  should  be  wholly  stripped  8axae* 
by  such  sales  to  pay  money  legacies ;   and  in  the  case  of 
Sheple  v.  Farnsworth,  a*  7,  lands  specifically  devised,  were 
not  at  all  subjected  to  pay  legacies. 

§  6.  It  has  been  decided  in  the  English  courts  and  it  is  l  ?•  w.  127. 
understood  to  be  law  here,  that  if  a  husband  in  his  will  gives 
a  legacy  to  his  wife,  on  condition  she  release  her  dower,  and 
she  accepts  the  legacy  and  releases  her  dower,  and  assets 
are  not  sufficient  to  pay  all  the  legacies,  her's  shall  not  be 
abated,  for  it  is  a  purchase  for  a  valuable  consideration, 
paid  by  her  by  releasing  her  dower. 

§  7.  A  legacy  dram  interest  when  due,  and  pot  before,  <&•£.  2  Johns.  Cas. 
The  testator  devised  his  land  to  his  two  sons,  charged  with  ^°' Van 
the  payment  of  specific  sums  by  each  of  them  to  his  execu-  executors  of 
tors,  and  bequeathed  £200  to  fals  grand-daughter,  to  be  paid  Hoffman. 
to  her  when  she  come  of  age  out  of  said  sums.    Held,  her 
legacy  was  due  when  she  arrived  to  the  age  of  twenty-one, 
and  from  that  time  only  drew  interest.   See  Ch.  41,  a.  1,  s.  28. 

§  8.  When  a  bond  is  bequeathed*   Held,  where  A  bequeaths  1  P.  W.  267, 
all  his  goods,  a  bond  passes,  unless  there  be  some  words  jjJj|u  •• 
that  shew  a  different  interest ;  but  as  bonds  have-  no  locality,  lAtk.Tso. 
they  will  not  pass  by  a  bequest  of  goods  and  chattels  in  a  — %  Dallas ,' 

E articular  place ;  nor  will  debts  due  by  bond  pass  under  a  142.— 5  Ves. 
equest  of  all  the  testator's  moveable  goods,  where  an  old  Jvet^jT 
bond  was  included  in  the  residue  of  the  personal  estate.  lee,  Jones  r. 

Lord  Sefton. 
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Ch.  43.  Art.  5.  Legacies  with  a  clause  in  terrorem.    §  1.  If  a.lega* 

Art.  5.  cy  be  riven  to  A,  on  condition  she  marry  with  the  assent  of 

v^^v-^^  B,  and  there  is  no  bequest  over  in  case  she  marry  without 

2  Atk.  587.  such  consent ;  this  is  only  in  terrorem.    But  if  there  be  a  be* 

l Will. 21,  gtU8t  wcr?  tjjen  t]je  legacy  shall  go  accordingly;  but. if  a 

Reddjr!—  portion  be  to  arise  out  of  lands,  where  there  is  no  bequest 
WUles,  83.     over,  it  shall  go  to  the  heir  by  the  English  law ;  but  it  is 

doubtful  if  this  distinction  in  favour  of  lands  exists  in  this 

state. 

1  Will.  130,  §  2.  A.  D.  1729 ;  C.  Phillip,  in  her  will,  gave  a  legacy  of 
bhv.  Martin.  ^°° t0  ^€r  daughter  Mary,  if  she  married  with  the  consent 
—9  East,  of  certain  trustees,  signified  in  writing,  then,  and  not  other* 
170.— Atk.  wise  the  legacy  was  given,  and  then  the  testatrix  charged 
v*  ^99  —  ker  re(*l  estate  with  all  her  debts  and  legacies.   There  was  no 

2  Vera.  293.  bequest  over  of  the  £800  if  Mary  married  without  such  con* 
—2  Atk.  sent :  this  she  did,  and  died,  and  her  husband,  as  her  admi* 
392 — iCh.  nistrator,  sued  for  the  £800  in  chancery.  The  lord  chancel* 
Mck1?8300.—  l°r  held,  lc  ^at  the  £800  so  given  as  a  legacy,  if  payable 
5  Ves.  Jr.  •  out  of  the  personal  estate,  is  recoverable ;  for  the  proviso, 
117.— 3  Atk.  whether  a  condition  precedent  or  subsequent  is,  by  the  civil  and 

Eq^Ca.  Abr   ecc^ast^ca^  ^awi  0T^7  tn  terrorem  and  void  ;  "by  which  law 

112,  n3 *  the  English  courts  settle  legacies,  charged  on  the  personal 

£  Freem.  59.  estate.   2  Cruise,  19,  &c. 

1*7*1- Jr*  ^Ut  ^  l^at  SUC^  a  fep^y  charged  on  the  real  estate  is  not 
4  Burr.  2052.  recoverable ;   because  the  English  courts  settle  such  legacies 

— 1 W.  Bl.  charged  on  real  estate  by  the  common  law ;  for  a  legacy  paya- 

*^£r"~  k'e  out  of  lands  is  considered  as  a  devise  of  lands,  and  a  devisee 

LS[mbi!69  ty  ^e  ammon  lftW  could  not  have  the  lands  without  com- 

263.— 2*Vei.  plying  with  such  a  condition  or  proviso ;  and  a  condition 

634.—  precedent  cannot  be  dispensed  with;   2  Cruise,  19,  secus  if 

lOVet.  Jr.  subsequent  29  : 

2  Dick.  R.  That  the  real  estate  in  this  case  was  only  charged  as  a 
712,  Scott  v.  fund  in  aid  of  the  personal  estate,  and  that  as  the  real  estate 
lAOc'sfii  was  ma<*e  M*WC  by  the  will  for  the  payment  of  debts  and 
—Com.  R.#  &£<><»«,  which  were  not  clogged  with  any  such  proviso,  this 
726  to  757,  legacy  of  £800  should  be  paid  out  of  the  personal  estate,  and 
Harvey  r.      that  equity  ought  to  marshal  the  testatrix's  effects  for  that 

cYte°d\  aUea  PurP08*- 

10  Vei.230,       Such  a  legacy  payable  out  of  the  personal  estate  is  by  the 

Daahwood  v.  English  law  merely  tn  terrorem,  ana  to  be  paid ;  but  not,  if 
MVcs7 289  Paya*>'c  out  °f  ^e  rea*  estate,  as  that  is  governed  by  the 
Knight ».  '  cornfn°n  law,  which  requires  such  a  condition  or  proviso  to 
Canteron.—  be  complied  with,  and  our  law  puts  the  real  estate  on  the  foot- 
2  Cruise  29.  fog  0f  the  personal.  As  to  liability  to  pay  debts  and  legacies, 
it  may  seem,  at  first  view,  that  such  a  legacy  would  be  paya- 
See  ch.  ill,  ble  by  our  law;  but  when  it  is  considered  that  legacies,  by 
&c-  our  law,  are  governed  by  the  rules  of  the  common  law,  the 
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case  is  altered ;  and  as  that  law  requires  a  strict  compliance    Ch.  43. 
with  such  a  condition  or  proviso,  it  follows  that  such  a  lega-    Art.  5. 
cy  is  not  recoverable  by  our  law,  because  the  condition  on  v^^v"^^ 
which  given  is  not  complied  with,  &c,  and  especially  if  pre- 
cedent;   2  Cruise,  19  to  32;  and  such  conditions  are  con- 
sidered strictly* 

§  3.  If  a  legacy  be  given  to  a  grand-daughter  to  be  paid  *^fls'  ,35» 
her  on  her  marriage,  and  if  she  iparry  without  consent,  "  I  Bingham.— 
hereby  revoke  what  was  before  directed  to  be  paid  her,"  3  Atk.  364, 
this  is  only  in  terrorem  ;  such  a  condition  is  deemed  void  in  and  l  Wife. 
England,  because  there  such  a  legacy  may  be  sued  for  in  ^w^i' 

the  ecclesiastical  courts,  where  such  a  condition  has  been  33 Swinb. 

held  void.  207 — Tol- " 

§  4.  The  bequest  of  the  residuum  is  not  a  bequest  of  a  ^'"i"0* 
particular  legacy  over.    A  condition  in  restraint  of  marriage  Swinb.  lm. 
as  to  time,  place,  or  person,  is  good.   2  Cruise,  32.  ich.  Ca.as, 

§  5.  Also,  in  England  the  law  favours  the  heir  at  law,  and  —2  Vera. 
hence  if  a  legacy  be  charged  on  the  real  estate  it  lapses  for  *9p'  ^"^ 
the  benefit  01  it,  when  the  same  legacy  would  not,  if  charged  2  Freem. 
on  personal  estate.    Our  law  makes  no  such  distinction,  as  2*0.— 
here  real  estate  may  be  sold,  &c,  as  above ;  and  here  also,  iP^1^ 
the  same  persons,  (the  widow  excepted,)  have  the  real  or  Ch#      ^' 
have  the  personal  estate  of  one  deceased,  and  in  the  same 
proportions ;  and  here  it  is  understood,  the  legacy,  if  vested, 
must  be  paid  to  the  legatee  or  his  representatives,  however  it 
fall  on  real  or  personal  estate,  that  is,  if  payable  out  of  the 
personal,  or  out  of  the  estate  generally. 

§  6.  This  was  assumpsit  for  $2,000  money  had  and  re-  6  Maw.  It. 
ceived,  being  the  interest  of  $30,000,  bequeathed  to  Mrs.  *6?r'  *ar,ons 
Parsons  by  her  former  husband,  John  Gray,  for  "  her  widow-  window. 
hood  and  life."  Held,  this  ceased  on  her  second  marriage, 
by  the  testator's  intention ;  but  the  court  further  held,  that 
this  intention  being  in  terrorem  and  against  the  policy  of  the 
common  law  in  favour  of  marriage,  it  could  not  take  effect, 
and  that  she  was  entitled  to  the  annuity  during  life,  though 
married  again,  the  same  being  not  devised  over  except  to  the 
residuary  legatee,  who  was  the  testator's  heir  at  law  ;  the  de- 
fendant, by  the  will,  held  the  $30,000  in  trust  to  her  use,  to 
be  vested,  &c.  and  the  proceeds  to  be  paid  to  her.  Held,  if 
the  condition  had  been  precedent,  it  would  have  defeated  the 
annuity  by  the  marriage ;  but  it  was  received  as  subsequent, 
and  that  the  legacy  was  not  given  over,  so  merely  in  terrorem* 
So  the  condition  is  void  as  putting  a  restraint  on  marriage ; 
the  giving  over  of  the  $30,000  being  to  the  heir  and  only 
what  he  would  take  by  law,  was  void,  so  no  bequest  over* 
10  Johns.  R.  156,  De  Witt  v.  Yates.  If  two  legacies,  each 
tp  the  same  amount,  be  given  in  the  same  will  to  the  same 
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Ch.  43*    person,  he  can  have  but  one  aliUr  if  in  two  instalments.    Sun- 
Art.  7.      dry  cases  cited. 
<s^v-^/       Art.  6.  The  distinction  between  personal  property  itself,  and 

the  use  of  it,  words  that  include  plate,  &c. 
s  Vera.  467.      §  l .  If  a  personal  thing  be  bequeathed  to  A  for  lift,  and 
— 3Bac.467.  jje  ^  directed  at  his  death  to  give  it  to  B,  here  only  the  use 

of  it  is  given  to  A  for  life,  remainder  to  B. 
Richardson        §  2.  In  this  case  Hyde  bequeathed  his  household  goods  to 
SkTh1^       kfe  w^e  f°r  her  life,  and  after  her  death  to  his  son  Joseph. 
v.  Parrot.6     The  court  held,  the  bequest  over  was  good ;  the  wife  here 

had  the  use  of  the  goods,  and  not  the  goods  themselves,  and 

it  is  a  rule,  that  the  use  only  passes  where  the  first  devisee 

has  the  thing  only  for  a  limited  time. 
Richardson       §  3.  So  where  A  made  B  executrix,  and  bequeathed  to  her 

Tnm1  ***  P tX8<ma^  Mto^  f°r  her  Hfe»  an(i  after  her  death,  £400 

Catchmay     to  C  and  D ;  B  died,  and  the  court  decided  that  the  £400 
r.  Nichols,     should  be  paid  to  C  and  D,  for  which  B  was  only  trustee,  to 

be  paid  after  her  death. 
Shirley  t.  §  4#  g0  j0hn  Ferrers,  Esq.  devised  to  his  lady  for  her 

erren.         j^  a  certa|Q  castle,  and  also  his  goods  and  furniture  in  it, 
and  desired  these  goods  and  this  furniture  might  be  preserved 
for  his  heirs,  and  made  his  wife  executrix.    The  court  de- 
creed that  an  inventory  should  be  taken  of  the  goods  and 
furniture,  of  which  she  was  to  have  the  use  during  her  life, 
and  then  to  remain  to  the  heir. 
TO  Mod.  441,      §5.  So  one  made  his  wife  executrix  of  all  his  personal 
Uphill  r.       estate,  and  declared  his  will  was, a  that  such  part  of  his  per- 
Halsey.         sonal  estate,  as  she  should  leave  of  her  subsistence,  should 
return  to  her  sister."    The  court  decreed  that  this  was  a 
devise  of  the  use  of  the  personal  estate  to  "  the  wife,  for  her 
life,  with  a  power,  (the  interest  not  being  sufficient  to  main- 
tain her,)  "  to  dispose  of  as  much  of  the  principal  as"  was 
"  necessary  for  her  subsistence,"  and  the  sister  to  have  the 
residuum* 
8  Vesey,  24.      §  6.  But  this  use  cannot  be  limited  after  a  dying  without 
— Ch.  130,     issue  .  generally,  that  is  too  remote,  the  utmost  limit  is  a  life 
a* 6m  in  being,  and  twenty-one  years  and  gestation  after.   Roper 

on  Leg.,  202,  &c. 
Dyer,  59.—  §  7.  Plate  and  jewels  will  not  pass  by  a  bequest  of  utensils ; 
fVeni.638,  plate  will  pass :  by  a  bequest  of  household  goods,  where  it 
Compton—  &PP*ms  *"e  testator  was  in  the  habit  of  using  plate,  or  was 
l  P.  w.  425.  of  a  rank  in  life  to  make  it  proper  for  him.  What  passes  by 
— 3Ves.Jr.  a  bequest  of  jewels,  see  Owen,  124;  Style,  289.  It  is  a 
^9i!"~3Atk  mere  questi°n  of  intention  on  a  view  of  all  the  circumstances 

of  the  case  ;  furniture  does  not  include  a  library. 
L«tk'  i17^       Art.  7.  How  far  a  specific  legacy  shall  contribute*    §  t.  This 
310.— 4  Ves.  ls  a  bequest  of  a  particular  thing,  as  a  horse,  cow,  piece  of 

Jr.  555. — 2  Vcs.  623,  177 5  Ves.  Jr.  461. 
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{date,  &c»,  so  the  testator's  personal  estate  at  A  is  a  specific    Ch.  43* 
egacy  :  it  is  some  individual  thing,  known  and  distinguished     Art.  7. 
from  all  others,  and  if  it  do  not  exist  the  legacy  fails.  3  Yes.  v^v*^' 
J.  306,  308;  4  Ves.  J.  177. 

§  2.  By  the  English  law  "  specific  legatee*  are  to  contribute  Richardson 
towards  payment  of  debts,  but  not  to  oiher  legacies  if  the  estate  JS^i^pw! 
fall  short ;"  the  law  leans  against  construing  legacies  specific,  m  JV' 
4  Ves.  J.  748 ;  2  Salk.  416. 

§  3.  But  if  a  testator  bequeath  his  personal  estate  at  A,  and  3  Bac.  482. 
his  personal  estate  at  B,  and  then  a  legacy  out  of  his  personal  £j?  Ced393 
estate,  and  he  has  no  personal  estate  but  what  lies  in  those  _£vem. ' 
two  places,  the  pecuniary  legacy  must  be  paid  out  of  the  spe*  688. 
cific  legacies,  thus  particularly  devised. 

§  4.  So  if  after  several  specific  legacies  the  testator  gives  a  5  Vea.  j. 
pecuniary  one,  or  a  sum  of  money  out  of  all  his  personal  estate  14&j  Nifbet 
whatever,  in  this  case  the  pecuniary  legacy  shall  come  out  of  I'nenT&^M. 
his  estate  at  large,  for  so  is  the  clear  intention.    If  a  horse,  69, 245.— 
term  of  years,  or  other  specific  legacy,  be  taken  for  debt,  it  2  do.  69.— 
has  contribution.  J^cr'  86,» 

§  5.  In  this  case  the  testator  bequeathed  to  his  wife  his  %  vera.  688, 
personal  estate  at  W,  and  several  legacies  to  other  persons ;  Sayer  v.  Sa- 
the  assets  were  not  sufficient  to  pay  them.    It  was  decided  E^j^l"" 
by  the  court  that  the  legacy  to  the  wife,  being  a  specific  lega-  346#        n' 
cy  should  take  place.    The  executor  may  sell  a  specific  le- 
gacy to  an  innocent  purchaser ;  but  after  the  executor's  con- 
sent, not,  for  by  that  the  property  is  changed  and  vested  in 
the  legatee,  and  a  judgment  creditor  cannot  levy  upon  it  in 
the  executor's  hands,  but  may  pursue  him  at  law  for  a  devas- 
tavit, or  follow  the  property  in  equity ;  making  all  the  lega- 
tees parties  (also  the  purchaser),  1  Wash.  Burnley  *•  Lam- 
bert :  so  where  the  testator  bequeathed,  specifically,  certain 
slaves  to  A7  and  the  executor  sold  them  at  public  auction  to 
B ;  held,  B  cannot  be  disturbed  by  A,  the  specific  legatee, 
whether  the  sale  was  necessary  or  not,  for  the  payment  of 
debts,  unless  proved  B  knew  there  were  no  debts  to  make 
such  sale  necessary ;  but  A's  remedy  is  against  the  executor, 
nor  can  B  oblige  the  executor  to  rescind  the  contract.     Sale 
v.  Roy;  2  Hen.  &  M.  69,  79;  see  Ch.  114. a.  16.  s.  6. 

An  executor  sold  certain  slaves  specifically  bequeathed  by 
his  testatrix,  and  bought  them  himself  at  public  sale  ;  held, 
if  an  executor  sell  such  slaves  when  there  are  no  debts 
to  make  the  sale  necessary,  and  so  buys  himself,  the  sale 
is  invalid,  and  may  in  equity  be  set  aside  by  any  person 
interested ;  but  no  vindictive  damages  allowed.  Anderson, 
&  al.  v.  Fox  &c. ;  2  Hen.  &  M.  245, 268.  Held  2.  the  execu- 
tor must  settle  his  account  to  find  if  necessary  to  sell :  3.  if 
so  necessary  there  ought  to  be  a  new  trial  on  the  issue  m 

vol.  ii.  32 
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Ch.  43.     trespass :  4.  if  so  necessary,  it  seems  the  executor  might  so 
Art.  7.     purchase  fairly  ,•  id. 
v^^-v^^       §  6.  The  testator  having  £4,000  due  to  him  on  a  bond,  de- 
vised it  to  his  daughter,  and  devised  a  lease  he  had  of  a  farm 
to  R.  D.  and  made   his  daughter  residuary  legatee:  the 
surplus  of  the  testator's  estate  not  being  sufficient  to  pay 
debts  he  owed,  the  lease  was  sold,  and  the  £4,000  was  brought 
into  court  to  be  applied  in  discharging  the  testator's  debt ; 
these  being  paid,  the  daughter  applied  to  have  the  remainder 
of  the  £4000 ;  R.  D.  claimed  out  of  it  satisfaction  for  his 
lease  devised  to  him,  so  sold  to  pay  debts ;  "  the  court  held 
the  £4,000  was  a  specific  legacy,  and  therefore,  R.  D.  should 
have  but  a  proportionable  part  of  the  value  of  his  specific  lega- 
cy out  of  it :"  there  the  x4,000  specific  legacy  was  in  part 
applied  to  make  good  proportionably  another  specific  legacy, 
the  lease  of  the  farm. 
Mass.  s.  J.        §  7.  This  was  assumpsit  for  a  pecuniary  legacy  given  by  A 
Court,  Jane,  to  Mrs.  Barker.     In  a  statement  of  facts  it  was  agreed  that 
ker  and^ife  ^'  ^e  testat0IS  did  not  leave  sufficient  estate  to  pay  this  le- 
v.  Grant.       gacy*  without  taking  therefor,  some  of  the  land  specifically  de- 
vised to  other  persons ;  and  the  question  was,  if  these  lands 
could,  on  the  province  or  Commonwealth's  statute,  or  both, 
be  taken  in  toto,  if  wanted  for  the  payment  of  a  pecuniary  le- 
gacy, and  so  the  specific  devisee  have  nothing,  and  the  pecunia- 
ry legatee  have  her  whole  legacy,  or  the  lands  specifically 
devised  should  be  held  to  contribute  to  pecuniary  legacies. 

§8.  For  the  pecuniary  legatee  it  was  urged  that  though 
not  equitable,  yet  by  Massachusetts  act  of  March  4,  1784, 
s.  1,  the  whole  real  estate  may  be  sold  as  well  to  pay  legacies  as 
debts,  and  so  the  pecuniary  legatee  has  the  same  lien  as  the 
creditor. 

§  9.  For  the  devisee,  it  was  urged,  that  though  this  may 
be  according  to  the  letter,  it  is  not  according  to  the  intention 
of  the  act ;  that  it  is  a  common  law  right  for  the  specific  de- 
visee to  hold  his  land  not  subject  to  be  taken  for  a  pecuniary 
legacy,  and  that  the  statute  ought  to  be  construed  in  connec- 
tion with  this  right ;  postponed  for  consideration  ;  and  this 
point  has  been  since  indirectly  settled  in  Massachusetts  Re- 
ports, in  the  following  case. 

If  the  executor  retain  a  specific  legacy  for  assets  and  it  is 
not  wanted,  the  legatee  in  case  of  depreciation  is  entitled  to 
the  original  value.  4  Ves.  J.  555, 567,  Charworth  v.  Beech ; 
was  money  due  on  a  certain  note,  deemed  a  specific  legacy 
(many  cases  cited)  and  should  have  been  endorsed  by  the 
executors. 
4  Mass.  H.  §  10.  In  this  case  Josiah  Sawtell,  September  30,  1775, 
682-  made  his  will,  and  among  other  things  bequeathed  to  his  wife 
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u  ££66,13s.4d.  to  be  paid  by  my  executors  out  of  such  of  my     Ch.  43. 
bonds  and  notes  as  she  may  choose ;"  and  made  toe  defendant,     Art.  7. 
and  James  and  Oliver  Prescott,  executors  (Prescotts  since  de-  v^^v-^^ 
ceased,)  one  of  them  being  judge  of  probate.    The  will  was  Shcpie  Ex'r. 
proved  in  the  Supreme  Court  of  Probate,  and  the  inventory  j^Jj£JJ  Vm 
returned  there,  &c. ;  there  were  accounts  settled,  and  on  set-  Famsworth, 
ding  the  last  account,  there  was  a  balance  in  the  executor's  executor  of 
hands  of  $896.87,  and  the  money  legacies  were  $3,533.31 ;  ^1fa^nS^n". 
the  real  estate  not  specifically  devised  was  sold  and  accounted  nec'ticct  it " 
for ;  that  specifically  devised  was  not  considered  as  liable  to  seems  a  pe- 
pay  legacies :  the  court  ordered  a  distribution  of  25  cents  in  cnniary  le- 
the  dollar  to  the  legatees  in  the  order  the  court  appointed;  f^e  person- 
Mrs.  Sawtell's  executor  received  her  average  sum ;  the  court  al  estate  is 
h$ld  that  he  so  receiving  her  average  proportion,  had  no  fur-  only  suffi- 
ther  remedy  for  her   legacy  unpaid,  until  further  estate  ^e^to  §*y 
should  be  discovered ;  and  that  it  was  not  necessary  to  de-  charges'^*, 
cide  if  her  legacy  was  a  specific  one  or  not.  Kirby,  £ase ' 

§  11.  But  as  tne  point  in  Barker  v.  Grant,  has  not  been  *•  Case> 
directly  and  fully  settled,  and  as  this  important  question  a-  JJ  «8ro™rticn 
rises  on  our  statutes,  to  explain  which,  but  very  few  legal  of  a  rendu- 
decisions  have  been  published,  it  may  be  proper  to  examine  «»»• 
these  statutes  somewhat  at  large,  as  in  the  next  article.   Eng- 
lish cases  if  not  well  considered  will  only  mislead,  where  our 
legal  principles  and  practice  are  varied  from  those  of  England 
by  our  statutes  ;  and  in  regard  to  legacies,  our  laws  and  those 
of  England  are  materially  different ;  these,  as  a  legacy,  is  re- 
coverable  only  in  chancery  or  in  the  ecclesiastical  courts,  where 
not  charged  on  lands,  ana  in  those  courts  the  rules  of  the  civil 
and  ecclesiastical  law  are  rules  of  decision,  and  our  legacies 
are  recoverable  only  at  common  law,  there  results  a  material 
difference  in  first  principles  as  to  them,  as  the  civil  and  com- 
mon law  rules,  in  these  respects,  are  very  different.  The  doc- 
trine that  a  will  in  restraint  of  marriage  shall  not  be  favoured, 
being  also  a  common  law  doctrine,  applies  here,  but  it  is  very 

auestionable  at  least,  if  the  doctrine,  generally,  of  in  terrorem, 
erived  from  the  civil  law,  can,  in  the  sense  of  the  civil  and 
ecclesiastical  law,  have  place  in  a  trial  at  common  law,  and  it  is 
quite  a  question,  if  the  law  in  this  respect  in  Parsons  and  wife 
v.  Winslow  was  not  misunderstood  by  that  majority  of  the 
court  which  decided  the  case ;  and  when  the  legacy  was  ex- 

Eressly  ®ad  particularly  given  over  to  the  son  of  the  testator,  on 
is  wife's  second  marriage,  was  not  his  intention,  so  material 
in  a  will,  as  perfectly  clear  as  it  could  have  been  if  the  son 
had  not  been  his  sole  heir  at  law. 

§  12.  The  testator  directed  a  certain  legacy  should  con-  3Cranch, 
tribute  and  abate  if  his  real  and  personal  estate  should  not  249'  Sil**y__ 
be  sufficient  to  pay  debts  and  legacies.     His  estate,  at  his  Cro. EL&7. 

—Moor,  413.— Vern.  31,  Brown  v.  Allen. 
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Ch*  43.    death,  was  sufficient  and  more,  but  afterwards,  became  insuf- 
ArU  8.     ficient  by  the  executor's  insolvency  ;  held,  such  legacy  should 
v^^v-^^  abate  for  the  benefit  of  the  other  legacies ;  pecuniary  legatees 
must  abate  in  proportion,  where  assets  are  deficient :  and  if 
one  be  directed  to  be  first  paid,  it  makes  no  difference. 
3  Br.  C.  C.        §13.  Who  are  entitled  to  a  legacy  t  One  is  given  in  trust  for 
401,  Au*       all  the  children  of  A  when  and  as  they  severally  attain  six- 
Partin^ton.    teen >  l^e  ^dest  as  soon  as  he  attain  sixteen  is  entitled  to 
id.  416,413.  receive  his  share,  and  as  the  share  of  each  must  then  be  ascer-. 
— 6  Ves.  the  tained,  all  born  after  are  necessarily  excluded ;  but  all  then 
8atte-  born,  take,  though  born  after  the  testator's  death.    2  Ves.  J. 

690;  Ambl.  418;  6  Ves.  J.  50, 345 ;  11  Ves.  J.  288;  same 
principle,  1  Br.  C.  R.  582;  the  same,  1  Br.  C.  R.  537; 
5  Yes.  J.  136;  Ambl.  386 ;  see  also,  Baldwin  v.  Rower,  all 
born  before  distribution  took ;  5  Ves.  J.  399,  confined  to  those 
living  at  the  testator's  death,  and  1  Hen.  &  Mun.  212 ;  see 
Doe  v.  Lawson.  On  this  point  there  are  numerous  decisions  . 
in  chancery,  but  these  are  not  of  sufficient  authority  to  be 
noticed  particularly.    See  1  East,  120  to  131. 

Art.  6.  The  legatee's  action,  remedy  and  execution  m  Massa- 
chusetts ;  these  depend  on  statute  and  common  law,  not,  as  in 
England,  on  civil  and  ecclesiastical  law. 
Mass.  acts,         §  1,  The  validity  of  a  legacy,  as  of  a  devise,  here,  depends 

1784  \s  to    on  8tatute  *aw  an^  ever  "^  except  a  u  nuncupative  will, 
wills!  where  £50  or  less  sum  i^  bequeathed,  or  except  the  will  of  a 

soldier  being  in  actual  military  service,"  or  of  a  "  mariner 
or  seaman  at  sea." 
Sects.  3, 4,        §  2.  In  every  other  case  even  a  nuncupative  will  must  be 
5,  and  6.      proved  and  supported  by  statute  law,  and  all  other  wills  must 
be  so  proved  and  supported,  as  by  the  several  colony,  pro- 
vince, and  state  laws  on  the  subject,  and  as  above  noticed ; 
any  person  having  a  legacy  may  sue  for  it  at  common  law  ; 
in  fact  he  must  sue  for  it  at  common  law  ;  for  he  has  no  other 
suit  or  remedy. 
Mass.  1783,       §  3*  In  the  important  cases  of  Gallison,  administrator  t>. 
1792,  S.  J.     Lee,  executor,  for  a  legacy ;  and  in  Lee  v.  Gallison,  to  try  the 
lisonadmln-  validity  °f  an  execution  on  the  testator's  real  estate,  for  this 
istrator  v.      legacy,  many  of  the  first  principles  of  our  laws  on  this  sub- 
Lee,  execu-  ject  came  in  question. 

tor'  §  4-  The  cases  were  in  substance  thus;  June  25,  1748, 

Samuel  Lee  made  his  will,  and  his  three  sons,  Samuel,  John, 
and  Jeremiah,  executors.  He  devised  certain  pieces  of  real 
estate,  specifically,  to  Samuel  and  his  two  children  in  fee ; 
also,  devised  to  him  other  lands  by  description,  in  fee ;  he  ac- 
counting widi  the  rest  of  the  heirs  for  the  same  at  a  fixed 
price  or  by  an  appraisement ;  also,  devised  real  estate  to  John 
in  fee,  he  so  accounting.    He  bequeathed  to  his  daughter 
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Mary  a  certain  income,  and  to  his  daughter  Abigail  (Mrs.    Ch.  43. 
Galbson)  "  one-fifth  part  of  my  whole  estate,"  (except  his     Art.  8. 
grand-children's  part)  "  to  be  paid  her  by  my  executors  s^^-v-^*/ 
within  twelve  months  after  my  decease,"  &c,  and  gave  all 
the  rest  of  his  estate  not  given  to  her  daughters  and  grand* 
children,  to  his  three  sons  equally  in  fee,  Samuel  and  John, 
taking  for  part  of  their  parts  at  an  appraised  value,  the  seve- 
ral houses  and  lands  devised  to  them  as  above.    In  1750 
John  Gallison  married  said  Abigail,  and  July  1753  the  testa- 
tor died,  and  in  1 754  said  Abigail  died  a  minor,  leaving  two 
children ;  the  testator  left  some  real  estate  not  particularly 
described  in  his  will ;  his  estate  was  appraised  as  he  directed 
and  at  £11,333,  6s.  8d.  after  debts  paid,  &c,  and  his  per- 
sonal estate  was  sold  by  his  order  within  the  said  twelve 
months ;  the  said  Abigail's  part  was  one-fifth  part  of  this  sum, 
besides  her  share  in  Mary's  part.    John  Gallison,  her  hus- 
band, took  administration  on  her  estate,  and  received  a  part  of 
her  legacy;  1782  he  brought  assumpsit  against  said  John 
Lee,  jun«,  executor,  for  the  balance  due  on  account  of  said  Mass,  act, 
Abigail's  legacy,  stated  it,  &c,  and  thereon  said  executor  March  4, 
promised  to  pay,  <frc.  July,  1 784  near  £3,000,  principal  and  in-  ]J{^  **£* 
terest,  were  found  due,  and  judgment  for  said  administrator  1703.  '      ' 
accordingly  and  he  had  his  execution  on  Massachusetts'  act, 
by  which  all  writs  and  executions  run  only  against  the  goods 
or  estate  of  the  party  deceased,  in  the  hands  of  his  executors  or 
administrators,  and  not  against  their  bodies.  1 785  this  execu- 
tion was  extended,  in  part,  on  fifteen  distinct  pieces  of  land ; 
the  testator  left  all  appraised  at  £1807.  0.  0.  and  returned 
in  part  satisfied.    About  1786  said  John  Gallison  died,  and 
his  son  John  took  administration  on  said  AbigaiPs  estate,  and 
released  the  balance  due  on  said  execution ;  and  Henry, 
another  son,  took  administration  on  his  father's  estate. 

1789,  Henry  Lee  and  others  brought  ejectment  against 
Henry  Gallison,  administrator  of  his  said  father's  estate,  for 
five  of  said  fifteen  pieces  of  land  ;  three  of  the  five  pieces 
were  devised  by  description  or  specifically. 

State  of  facts  agreed  :  Both  parties  claimed  under  the  tes- 
tator, the  plaintiffs  as  heirs  of  his  devisee,  and  the  defendant 
under  an  extent  for  a  legacy  given  by  said  will ;  that  in 
1754  his  said  three  sons  divided  the  testator's  lands  and  en- 
tered as  devisees,  and  that  said  Samuel,  the  son,  was  in  posses- 
sion of  said  five  pieces,  &c.  till  he  died  in  1779,  when 
his  heirs  the  plaintiffs,  entered  and  kept  possession  till  1785, 
and  until  turned  out  by  said  execution. 

Judgment  for  the  plaintiffs  for  said  five  pieces,  on  the 
ground  that  said  Gallison's  judgment  and  execution  were  pro- 
perly against  the  goods  and  estate  of  the  testator  in  the  hands  of 
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Ch.  43.     his  surviving  executor ;  and  as  the  plaintiffs1  father  in  1754  en- 
ArU  8.     tered  into  said  five  pieces  of  land,  and  took  possession  as  d*r 
v^»v-^^  visec  under  said  will,  and  continued  that  possession  above 
twenty  years  undisturbed,  said  surviving  executor  had  lost  his 
right  of  entry  in  said  pieces  of  land  as  executor,  and  hence 
they  could  not  be  deemed  to  lie  in  his  hands,  and  so  could 
not  be  taken  on  this  execution ;  but  the  other  ten  pieces 
taken  on  it  are  held  under  it. 
Bat  14  Man.      §  5.  The  statute  makes  the  real  estate  liable  for  the  pay- 
It.  421,  inch  ment  of  debts  and  legacies,  and  gives  an  execution  against  it, 

^d^not  an<*  l^e  act  °^  17^3  (*oes  not  say  tn  **  kw1^  of  the  executors 
chargeable  or  administrators,  but  that  "  he  shall  expose  the  estate  to  the 
with  lega-  creditors  or  legatary  to  take  his  satisfaction"  for  his  debt  or 
th*"1  ^{n**  k^y*  ^ke  statutes  do  not  notice  the  right  of  entry  exist- 
executed  io  m6  or  being  gone,  and  it  has  not  been  doubted  till  1807,  but 
as  to  convey  the  executor  or  administrator,  by  suit  or  action,  may  get  pos- 
real  eitate.    session  of  the  real  estate  after  the  twenty  years,  if  necessary 

to  the  discharge  of  the  duties  the  law  has  assigned  him. 
Not.  term,        §  6.  This  was  an  action  for  a  legacy  of  £50  and  another 
Court.8" J      °^  ^2  given  by  will,  in  December  1775*;  one  sum  was  to  be 
Haynes  r.      Pa*d  in  *our  years,  as  to  the  other  no  time  was  expressed. 
Dexter.         A  special  demand  was  alleged  in  the  declaration  to  have  been 
maae  July  1,  1781,  and  interest  was  allowed  from  that  time. 
In  the  case  of  Gallison  and  Lee  above,  the  decision,  in  fact, 
was  on  the  point  that  John  Lee,  the  defendant  and  surviving 
executor  of  the  testator,  had  lost  his  right  of  entry  as  executor, 
into  the  land  levied  upon  ;  but  since  1806  it  has  been  uniform- 
ly held  by  the  same  court,  that  the  executor  or  administrator 
never  has  at  any  time  had  a  right  of  entry  into  the  real 
estate ;  that  he  has  nothing  to  do  with  the  possession  of  it, 
and  even  if  he  sells  to  pay  debts  by  license  of  court,  and 
there  is  a  disseisin  by  a  third  person,  the  executor  or  ad- 
ministrator may  sell  pending  this  disseisin,  and  cannot,  even 
in  this  case,  sue  to  get  possession ;  consequently,  John  Lee 
as  executor  never  had  a  right  of  entry,  and  hence,  if  this 
right  was  essential,  an  execution  never  could  have  been  ex- 
tended ;  and  on  what  ground  could  a  decision  be,  that  the 
levy  was  bad  on  the  idea  the  executor,  the  defendant,  had 
lost  his  right  of  entry,  when,  if  the  modern  doctrine  be  true, 
he  never  had  any  such  right. 
2  Johns.  R.        §  7.  When  the  executor  is  sued  for  a  legacy,  the  plaintiff 
248,  Dewitt  must  allege  and  prove  he,  at  the  time  of  bringing  the  action, 
».  Shoema-     jja(]  suffiC!ent  assets  to  pay  debts  and  legacies.    An  action 
7  Johns.  R.    at  'aw  l*es  against  a  devisee  on  his  express  promise  to  pay  a 
99, 106,        specific  sum  bequeathed  as  a  legacy,  and  in  consideration  of 

Beecher  t.  t^e  devisee's  having  become  seized  of  the  land  under  the 
Beecher.         wjjl;  ^  3  Johns#  j^  n^  ^ 
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Art.  9*  Legacies  payable  an  condition,    §  1.  If  the  testator    Ch.  43. 
have  two  daughters,  hts  heirs,  and  devise  his  lands  to  one,  she    Art.  10. 
paying  JElO  to  the  other,  this  is  a  condition,  and  for  non-pay-  ^v^^ 
ment  the  latter  may  enter  into  a  moiety  of  the  land.     Here  Co.  L.  324. 
the  latter  is  heir  at  law  to  this  moiety,  and  may  enter  or  sue  ^^jjjjj. 
for  it  as  heir,  and  if  the  former  plead  the  will  or  devise,  the 
latter  may  reply  the  condition  not  performed,  which  defeats 
the  former  title  under  the  will ;  this  principle  often  applies 
here,  because  all  the  children  or  kindred  in  equal  degree  being 
usually  heirs  at  law,  and  real  estate  being  aevised  to  one  of 
them  paying  to  another  such  heir,  he  or  she,  on  such  failure, 
may  so  enter  or  sue  and  recover. 

§  2.  But  if  there  be  but  one  child  or  heir,  and  the  real  es-  Cro.  El.  90S 
tate  be  devised  to  him,  he  paying,  or  he  to  pay,  or  on  condition  JJjJJj^J 
he  pay  £100  to  A,  not  an  heir,  and  he  fails  to  pay,  here  as  in  4  bTcTssi. 
England,  this  must  be  construed  a  limitation  to  hold  till  he  —Co.  L. 
fails  to  pay ;  for  if  a  condition,  he  only  could  enter  for  a  breach  j?6:JZpro' 
of  it ;  tnis  he  may  refuse  to  do,  and  defeat  the  intent  of  the  crolj?  694. 
condition  in  expression,  but  really  a  limitation  in  law,  for 
though  the  legatee  may  sue  for  the  legacy  by  our  law,  as 
above,  yet  this  may  not  always  be  the  adequate  remedy  in- 
tended by  the  testator  in  such  condition  or  limitation*  Hence 
the  legatee  may  sue  for  the  legacy,  or  resort  to  such  condi- 
tion or  limitation  ;  the  devisee  or  heres  foetus  may  take  ad-  4  Bac.  3*0. 
vantage  of  a  condition  broken. 

§  3.  By  the  name  of  a  legacy  lands  may  be  devised  ;  as  5T.  R.  716, 
where  assumpsit  for  money  had  and  received  was  brought  to  2ardflfI  *h 
recover  back  earnest  money  paid  for  lands  to  which  the  sel-  t  jai- 
ler could  not  give  a  title.     The  case  was,  A  gave  £150  to  Dongl.  31. 
his  son,  and  £150  to  his  daughter,  to  be  paid  at  twenty-one  ; 
then  he  gave  all  his  estate  real  and  personal,  to  his  wife  for 
life,  and,  after  her  death,  one  freehold  estate  to  his  son,  and 
another  to  his  daughter ;  "  but  if  either  or  both  of  his  chil- 
dren should  die  before  his  wife,  then  those  legacies  which 
were  left  to  them  should  return  to  his  wife."    The  son  died 
before  the  wife ;   held,  she  was  entitled  to  the  reversion  of 
the  freehold,  and  that  the  word  legacy  may  be  applied  to 
real  estate  if  the  context  of  the  will  shew  that  such  was  the 
testator's  intention. 

Payable  on  a  day  named*    No  action  lies  on  a  general  pro-  14  Mass.  R. 
bate  bond  for  such  legacy,  till  after  a  demand  of  payment  by  42?? /?  *" 
the  legatee  on  the  executor :  judge  suing  for  the  legatee's  p^ker  §?£ 
benefit ;  special  plea  in  bar ;  no  demand,  &c. ;  demurrer 
to  it. 

Art.  10.  What  may  exclude  a  child,  fyc*  Mass.  Act, 

{f  1.  This  section  enacts,  "  that  any  child  or  children,  or  F^h^g^ 
their  legal  representatives  in  case  of  their  death,  not  hav-  8,  also  Pro- 
vince Act  of  1700. 
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Ch.  43*    ing  a  legacy  given  him,  her,  or  them,  in  die  will  of  their  father 
Art  10.    or  mother,  snail  have  a  proportion  of  the  estate  of  their  pa- 
v^-v*^,  rents  assigned  unto  him,  her,  or  them,  as  though  such  parent 
had  died  intestate  ;  provided  such  child,  children,  or  grand- 
v     children  have  not  had  an  equal  proportion  of  the  deceased's 
estate  bestowed  on  him,  her,  or  them,  in  the  deceased's  life* 
time;*    See  3  Birtney,  498 ;  3  Call's.  Virg.  R.,  A.  D.  1802. 
l  Ma«.  R.         §  2.  On  this  clause,  the  court  held,  that  a  child  may  be 
&4ai  TveTF      exclU(fed  a  share  in  the  estate,  though  it  have  no  legacy,  if  it 
ter  &  ai.  ex-  appears  by  the  will  that  the  testator  had  not  forgotten  thct 
ecuton  ;       child.    In  this  case  much  stress  was  laid  on  the  preamble  of 
and  3  Mass.  the  act  of  1700,  and  said  by  Parsons  and  admitted  by  Sulli- 
*     "  Van,  that  this  act  was  not  repealed  by  the  act  of  1784  ;  but 

the  act  of  1 784,  section  20,  expressly  repeals  "  all  acts  and 
laws  of  this  Commonwealth  now  in  force,  so  far  as  they  re- 
late to  devising  lands,  tenements,  hereditaments  and  chat* 
tels." 
3  Bac.  486,        §  3*  In  this  case  it  was  held,  that  a  contingent  legacy  can* 

***' J  w?~  not  ^c  ass^6ne^  5  as  w^re  a  ^gacy  was  given  to  the  wife, 
J?^*  ' "  payable  on  a  contingency  ;  the  husband  became  a  bankrupt, 
and  held  the  assignees  could  notassign  the  legacy  :  Quaere, 
14  Mass.  R.  if  every  legacy  must  not  be  demanded,  though  payable  at  a 
4*8-  certain  time. 

1*  Mass.  R.  §  4.  Legacy  in  satisfaction  of  a  debt  or  not,  fyc.  Plaintiff 
391,  Strong  sued  on  a  bond  made  to  her  by  the  defendant's  testator  of 
*^^ani8»  August  18,  1800,  conditioned  to  pay  $200  within  one  month 
after  her  marriage,  if  married  in  his  lifetime,  or  that  his 
heirs,  executors,  or  administrators,  should  pay  her  $333.33 
within  six  months  after  his  decease ;  when  the  bond  was 
made  the  plaintiff  lived  in  the  testator's  family  as  a  maid  and 
house-keeper,  and  he  gave  her  a  written  promise  to  pay  her 
$20  annually,  as  long  as  she  should  continue  in  it,  and  to 
provide  for  ner,  during  the  same  time,  all  kinds  of  clothing 
and  other  articles  she  might  need  in  health  and  sickness* 
The  annuity  was  paid  and  endorsed  till  1806,  and  she  receiv- 
ed the  other  articles,  and  continued  in  his  family  tfll  his 
death.  March  20,  1813,  he  made  his  will,  and  died  June  21, 
1814,  leaving  neither  wife  or  issue.  In  his  will,  for  her  long 
faithful  and  meritorious  services  to  him  and  his  late  wife,  he 
bequeathed  to  the  plaintiff  $300  in  money,  specific  articles 
worth  $745.84,  and  use  of  his  homestead  six  months,  worth 
$50 ;  all  which  she  received  ;  his  inventory  was  $3,346.8d, 
and  money  legacies  $2,200.  Held,  these  bequests  were  no 
satisfaction  of  the  said  bond,  and  judgment  for  the  plaintiff ; 
many  authorities  cited  ;  principal  reason,  all  these  legacies 
were  riven  her  for  her  services,  and  it  did  not  appear  but 
that  they  were  other  services  than  those  for  which  he  in 
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1800  made  provision ;  then  the  general  rule  in  such  cases    Ch.  43. 
applied.    See  art.  13.  Art.  11* 

Art.  11.  Legacy  secured  by  the  giver's  note*    §  1.  Assump-  v^»v-^/ 
sit  on  a  promissory  note  for  4100  made  by  Sarah  Thompson,  10  Maw.  R. 
the  defendant's  intestate,  to  the  plaintiff.    The  intestate  wish-  ^^Jwew 
ed  to  leave  a  legacy  to  the  plaintiff,  to  whom  she  thought  her-  adm'r.  1 
self  tinder  obligations,  and  to  avoid  the  expense  of  a  will 
gave  tins  note,  and  placed  it  in  the  hands  of  a  third  person, 
to  be  delivered  by  him  after  her  decease  ;  she  recognized  it 
in  her  last  sickness,  and  placed  securities  to  pay  her  debts, 
foneral  charges,  and  especially  this  note,  in  the  hands  of  one 
about  her.    Held,  the  note  was  valid  against  her  adminis- 
trator, her  estate  being  solvent ;  judgment  for  the  plaintiff. 
Here  was  a  good  moral  consideration  for  an  express  promise ; 
the  note  was  for  value  received,  and  the  court  also  said,  "  we  Donatio 
do  not  admit  that  when  one  voluntarily  makes  a  written  pro-  causa  mor- 
alise to  another  to  pay  a  sum  of  money,  the  promise  can  be  ^~2cU»c- 
avoided  merely  by  proving  there  was  no  legal  or  valuable  yer&]  c^,. 
consideration  subsisting  at  the  time ;"  he  has  indeed  pre-  —Jus.  Inst. 
eluded  himself  and  his  representatives  from  denying  a  con-  L-  2*  T- 7- 
sideration,  when  he  has  under  his  hand  acknowledged  one ; 
that  consideration  may  not  have  been  of  a  nature  to  support 
an  indebitatus  assumpsit  upon  an  implied  promise  ;  but  may 
nevertheless  have  been  a  just  and  adequate  foundation  for 
his  promise." 

§  2.  Debt  for  a  legacy  of  $30,000,  given  by  Mrs.  Norris ;  12  Mass.  R. 
and  held,  1st.  a  bequest  to  promote  the  propagation  of  Chris-  537,Bartiett 
tianity  among  the  heathen,  is  not  void  as  against  public  poll-  g.  *  *'x,r 
cy  :  2d*  A  bequest  to  the  persons  constituting  a  voluntary  as- 
sociation is  not  void  for  uncertainty,  but  is  available  for  the 
individuals  then  composing  such  association  and  not  to  their 
successors :  3d.  A  beauest  to  certain  persons,  (the  plaintiffs.) 
in  trust  for  pious  and  charitable  uses,  is  not  void,  though  there 
is  no  court  in  the  state  to  enforce  the  execution  of  the  trust : 
4th.  Nor  because  made  during  the  last  sickness  of  the  testa- 
tor :  5th.  The  provincial  act  of  28  Geo.  II.  concerning  such 
bequests,  relating  only  to  such  as  should  be  given  to  the 
kinds  of  societies  specified  in  the  act,  and  that  act  being  also 
repealed  by  the  subsequent  act  of  1785,  a.  51,  revising  the 
whole  of  the  subject  matter  of  the  former  act,  and  being 
evidently  intended  as  a  substitute  for  it.  1  Hen.  &  M.,  476, 
678,  Temple  &  al.  ?.  Temple.  Held,  if  a  man  write  his 
own  will  in  a  reasonable  manner  in  substance,  it  is  prima  fa- 
cie evidence  of  a  sound  mind,  and  the  contrary  will  not  be 
proved  by  proving  his  intellects  were  greatly  impaired  by 
opium  and  ardent  spirits,  and  aX  times  not  able  to  make  a 
will ;  nor  will  ignorance  of  points  of  law  prove  insanity. 

vou  ii.  33 
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Ch.  43.        See  also  the  Trustees  of  Phillips9  Academy  v.  King,  execu- 
Art.  12.    tor. 
t^w^       §  3.  It  will  be  observed  that  very  many  cases  are  found 
in  the  English  books  respecting  legacies,  and  especially  in 
chancery  in  the  last  fifty  or  sixty  years,  arising  mostly  out 
of  the  peculiar  state  of  the  laws  and  property  in  England  ; 
these  cases,  generally,  have  but  little  application  to  the 
United  States  ;  hence  we  find  scarcely  any  American  deci- 
sions on  the  subject  of  legacies  which  correspond  with  the 
English  decisions.    It  follows  that  it  is  not  very  useful  in 
American  practice  to  collect  at  large  English  cases,  especial- 
ly those  thousands  of  them  in  chancery. 
Toller1*  L.~        Art.  12.    Legacies  cumulative.    Hew  different  from  those 
ss^m^'  repeated,  &c.  but  in  both  cases  the  question  is,  whkt  was 
lBro.Ch.R.  the  testator's  intention. 

392, 303 —  §  i .  The  same  specific  thing  is  bequeathed  to  A  twice  in 
36^\Apr"  the  same  will,  and  again  in  the  codicil :  A  can  have  but  one 
w.423.—  legacy,  as  the  thine  could  be  given  but  once:  2.  so  if  the 
4  Bac.  Abr.  same  quantity  be  given  him  twice,  by  the  same  instrument, 
472#  and  no  evidence,  internal  or  external,  of  intention,  he  can 

have  but  one  legacy :  3.  but  if  of  unequal  quantities,  by  the 
same  instrument,  he  has  both :  4.  so  a  bequest  or  gift  of 
equal  or  unequal  quantities  by  different  instruments,  he  has 
both  or  all :  5.  a  latter  codicil  is  merely  a  copy  of  a  for- 
mer one,  with  a  single  legacy  added,  or  both  given  for  the 
same  cause,  he  has  but  one,  whether  by  the  same  or  different 
instruments ;  but  the  intention  may  be  found  to  be  otherwise 
internally :  6.  extrinsic  evidence  is  also  admissible  on  this 
subject  as  to  intention ;  it  is  a  question  of  presumption  that  lets 
in  every  kind  of  proof,  as  an  increase  of  estate  by  the  testa- 
Deacon  v.  tor  between  the  gifts,  &c.  Hence  parol  evidence  may  be 
Smlth-  admitted  to  discover  the  testator's  intention.    3  Atk.  326 ;  El- 

lison v.  Cookson,  3  Br.  Ch.  Cas.  6  ;  1  Vesey,  323,  Rosewell 
Pole  v.  v.  Bennet ;  3  Atk.  77,  Chapman  v.  Salta ;  2  V  ern.  646 ;  clear- 

6Veae*'  321  ty  to  re^ut  a  presumption ;  and,  according  to  many  authori- 
C8€y'  *  ties,  to  aid  one,  according  to  Freemantle  v.  Banks,  5  Vesey, 
79,  Eden  v.  Smith,  id.  341  ;  and  Trimmer  v.  Bayne,  7  Vesey, 
508,  only  to  rebut  an  equity  or  presumption ;  and  it  is  the 
most  reasonable  to  confine  the  parol  evidence  to  the  rebut- 
ting of  a  presumption. 
Moseley't  §  2.  Legacy,  when  lost  to  the  legatee,  6>c,  is,  generally,  when 

2Vern ~508  a  8Pec^c  thing  is  devised,  as  a  horse,  or  a  certain  cask  of 
512,638.— '  wine,  and  this  thing  is  lost  or  perishes.  Aliter,  when  a  thing  is 
l  Vesey,  97.  bequeathed,  generally,  as  a  cask  of  wine,  and  by  accident  the 
7\^mb'  657  testator  l°ses  a^  his  wine,  yet  the  legatee  has  a  cask ;  and  a 
66&>esee  '  }eEPcy  does  not  fail  in  many  cases,  though  a  particular  thing 
also  fixturei.  be  specifically  bequeathed,  and  it  be  consumed  or  disposed 
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of  by  the  testator ;   as  where  he  puts  like  property  in  its    Ch.  43. 
place ;  as  if  he  bequeath  his  corn  in  his  barn  to  A,  and  then    Art.  13. 
spends  it  in  his  family,  and  puts  and  leaves  at  his  death  like  t^w^ 
corn  in  his  barn ;  A  has  it,  and  so  was  the  civil  law.    This 
principle  often  applies  in  regard  to  the  stock  and  produce  of 
a  form* 

Art.  13.  When  a  legacy  satisfies  a  debt  the  testator  owes.  Roper  on 
This  also  is  a  point  of  intention.    §  1 .  If  a  legacy  be  given  JjJ  R.5iJ"" 
by  a  debtor  to  his  creditor  equal  to,  or  larger  than  the  debt,  295.'—  *   * 
this  is  viewed  as  a  satisfaction 5   but  the  testator's  intention  l  Salk.  155. 
may  be  proved  to  be  otherwise,  as  if  he  also  direct  the  debt  1J^2 Abr' 
to  be  paid,  or  if  the  legacy  be  less  than  the  debt,  or  be  con-  ssaik.  508. 
ditional  or  contingent :    2  Atk.  300,  491 :    so  if  not  as  bene-  —2  P.  W. 
ficial  as  the  debt  in  all  respects.  2  Vera.  478 ;    1  Br.  Ch.  J!!4^?*1*' 
Cas.  295 ;  1  Atk.  426,  491 ;  Roper  on  Leg.  165.  57' ao°" 

§2.  So  if  the  debt  be  in  a  running  account  and  uncertain,  1  P.  W.  406, 
or  contracted  after  making  the  will ;  2  Salk.  588.    So  the  5J**J  *• 
legacy  is  no  satisfaction  if  disadvantageous  as  to  time  or  SeweUa 
manner  of  payment.  3  Atk.  97,  98. 

§  3.  But  the  legacy  is  said  to  be  a  satisfaction  of  the  debt, 
3  P.  W.  353,  in  all  these  cases,  if  there  be  a  deficiency  of 
assets ;  but  where  not,  the  court  leans  against  satisfaction,'  Tolson  v. 
and  viewingthe  bequest  as  a  bounty.   3  Atk.  97, 98 ;  2  Johns.  Collim, 
Cas.  101,  Rickets  v.  Livingston.     Hence,  as  the  residue  is  4 
uncertain,  a  devise  of  it  is  no  satisfaction  of  a  debt.   2  Yes.  Eastwood «. 
37.   Nor  does  land  devised  satisfy  a  money  debt,  and  vice  Vmche' 
versa.   2  P.  W.  614$   2  Salk.  508,  Cranmer's  case.    Lord 
Chancellor  said,  "  equity  ought  not  to  hinder  a  man  from 
disposing  of  his  own  as  he  pleases ;   and  when  he  says  be 

Sives  a  legacy,  we  cannot  contradict  him,  and  say  he  pays  a 
ebt :"   u  so  if  the  thing  given  be  of  a  different  nature,  as 
land,"  does  not  satisfy  money ;  so  if  less,  on  condition,  &c. 

§  4.  The  testator  owed  one  niece  £200,  and  bequeathed  l  Salk.  155, 
to  her  £300 ;   Cowper,  lord  chancellor,  allowed  her  both,  p  u^0^t  v' 
and  said,  tt  if  any  part  of  the  £300  be  applied  to  the  pay-    eacoclc' 
ment  of  the  debt,  as  for  so  much,  it  is  no  gift ;  whereas  a  lega- 
cy must  be  taken  to  be  a  gift :  assets  were  sufficient,  and 
there  was  some  evidence  of  the  testator's  great  kindness  for 
this  niece :  cites  2  Vera,  593 ;  2  Ch.  Ca.  25.   And  on  a  gene-  1  Vet.  619, 
ral  principle  the  legacy  ought  to  be  of  the  same  certainty,  *■»**  »• 
nature,  and  extent,  as  tne  debt,  contract,  or  duty  to  beidis-  J^^ 
charged  by  it.   1  Vesey  Jr.  247.  Nor  is  a  distributive  share,  Twuden. 
any  satisfaction  of  a  debt.  9  Ves.  4, 25.   Nor  do  bequests 
made  by  strangers  satisfy  the  testator's  contracts.   2  Br.  Ch. 
Ca.  352,  Hanbury  v.  Hanbury. 

§  5.  It  was  decided  in  this  case,  in  regard  to  presumed  4  Ves.  Jr. 
satisfaction  of  a  debt  by  a  legacy,  there  is  no  distinction  be-  IS*  *9*' 

CoUini. 
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Ch.  43.  tween  the  cases  of  parent  and  child  and  of  strangers ;  hence 
Art.  14.  the  court  lays  hold  of  circumstances  of  difference,  as  that 
v^vx/  the  legacy  given  by  the  parent  is  contingent  to  prevent  ap- 
plying the  rule  of  satisfaction.  In  this  case  the  testator  held 
£200  in  trust  for  his  daughter,  and  in  his  will  bequeathed  to 
her  £500 ;  held,  she  was  entitled  to  both,  and  held,  generally, 
there  is  no  case  in  which  a  legacy  given  generally  to  a  child 
pays  a  debt  due  to  that  child  from  a  father,  any  more  than 
from  a  stranger,  &c.  In  this  case  most  of  the  cases  on  this 
point  were  cited,  especially,  Hinchcliffe  v*  Hinchcliffe,  3  Ve- 
sey  Jr.  516,  530 ;  but  also  allowed  that  a  portion  by  will  is 
prima  facie  a  satisfaction  of  a  portion  by  settlement;  like 
principle  settled.  Finch,  228,  Chidly  v.  Lee ;  Meredyth  v. 
Winn,  id.  314:  and  1  Ves.  501 ;  3  Br.  Ch.  Cas.  192. 

§  6.  And  where  an  express  fund  is  named,  or  an  express 
provision  is  made  for  paying  debts  and  legacies,  both  are 

Eaid.  Chancery  case,  1  P.  W.  408  ;  and  see  art.  15,  and  1 
Ir.  Ch.  Cas.  29,  295. 
l  Vet.  273.        §  7.  As  to  what  may  be  a  legacy  or  bequeathed,  see  De- 
—l  do.  66*.   vjse#  Generally,  any  property  the  testator  has  in  his  own 
right,  even  a  possibility,  may  be  bequeathed :   generally,  what 
will  descend  to  an  heir  may  be  devised,  and  to  an  executor 
or  administrator,  may  be  bequeathed ;  but  there  are  many  ex- 
ceptions. 
1  Vei.  Jr.  Art.  14.  Ademption  of  legacies.    §  1.  These  bequeathed  in 

10c  ^wo*011  a  w*^  ma7  ^e  adeemed  several  ways.    In  this  case,  held  a 
~i  Vei.  Jr.    portion  advanced  by  the  father  to  the  same  amount  satisfied 


Ca.  192—      wuu  wrawttnffl  auvourax  w  it  by 

Moieley'sfl.  several  were  cited,  and  held,  generally,  legacies  are  adeem- 
376 —  ed  by  the  testator's  advancing  portions  in  his  lifetime,  ex* 

^1^^263  ceP*  w^epe  ^  legacies  are  given  on  terms  or  circumstan- 
*  ces  that  negative  the  implication  or  presumption  for  such 
ademption ;  for  it  is  not  to  be  intended  the  parent  means*  a 
double  portion  to  any  child,  as  it  will  have,  if  it  have  the  lega- 
cy and  portion  both.  Otherwise  in  Baugh  v.  Read,  where 
the  portion  was  less  than  the  legacy,  ana  in  fact  an  equiva- 
lent was  given  for  the  portion.  Legacy  equal  to  a  debt  is 
payment,  &c.  Mosely's  R.  7 ;  not  if  less,  295 ;  a  mortgage 
not  if  devised  as  real  estate,  364. 
2  Vei.  Jr.  §  2.  A  covenanted  in  a  marriage  settlement  to  pay  his 

463,  Rich-  wife,  if  she  survived,  £200  as  a  jointure,  and  £50  a  year  for 
^^to*  m"  ^e  to  Prov^e  her  a  house.  Afterwards,  by  his  will,  gave 
£.2  vera,  her  for  life  an  estate  and  house,  above  a  £100  yearly  value1 
114.— Aubl.  with  the  household  goods,  &c,  and  £l  00  annuity,  &c.  Held, 
3|jji  **«i  she  was  entitled  to  all,  both  the  provisions  in  the  article, 
also  the  legacies. 
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$  3.  A  devised  to  his  daughter  £900  in  his  will,  and  his    Ch.  43* 
household  goods,  if  she  did  not  marry  in  his  lifetime,  and  af-    Art.  14. 
terwards,  in  his  lifetime,  gave  her  in  marriage  above  £200,  ^^*v~^^ 
and  died,  leaving  his  will  unrevoked.    Held,  the  legacy  was  Eq-  <jjj*^ 
adeemed  and  extinguished  by  the  portion*   1  Ch.  Ca.  101.  ~ Bse^ml 
1  Vern.  95.    In  some  cases  a  legacy  has  been  deemed  a  Jenkins  v. 
satisfaction  of  a  debt  pro  krnto.   2  Vern*  255.  Powell. 

§  4*  A  held  his  uncle  B's  bond  for  £400,  and  a  judgment  Eq.  Ca.  Abr. 
for  £100,  and  in  his  will  devised  to  B  £600,  that  is  to  say,  302,Orme«. 
that  bond  and  Judgment  to  me  for  £400  and  £100  in  money,  J^^Twi. 
and  desired  his  executrix  to  be  kind  to  B.     B,  sometime  — 3Bac. 
after,  paid  £320  and  took  up  the  bond,  and  had  the  judg-  Abr.  470, 
ment  vacated,  and  gave  his  new  bond  for  the  remaining  £80.  471- 
Held,  this  was  no  ademption  of  the  £500  legacy,  as  it  was 
voluntarily  paid ;  alittr,  had  A  sued  for  ana  received  the 
bond,  debt,  &c. ;  this  would  have  shewn  he  meant  to  adeem 
the  legacy. 

§  5.  A  bequeathed  to  his  daughter  Ford,  the  plaintiff,  Eq.  Ca.  Abr. 
£40  G.  M.  owed  him,  and  afterwards  A  called  in  this  debt.  J*» Fordtu 
Held,  no  ademption  of  the  £40  legacy,  but  the  plaintiff  re-  Models. 
covered  it,  and  the  chancellor  denied  the  distinction  between  Raym.  335. 
a  voluntary  and  compulsory  payment ;  perhaps  right,  as  it  ~^winb- 
respected  G.  M.,  a  third  person :  but  had  the  plaintiff  herself 
owed  the  £40,  and  this  nad  been  bequeathed  to  her  by  her 
father,  and  then  he  had  compelled  her  to  pay  it,  must  not 
this  have  been  an  ademption  on  the  principle  of  Orme  v. 
Smith  f    See  2  Vern.  115,  538,  and  near  a  hundred  and  fifty 
chancery  cases  noticed  in  Cooper's  Jus.  516,  520,  among 
which  is  but  one  American  case. 

There  may  be  an  ademption  of  a  legacy  by  an  express  3  Bac.  Abr. 
revocation  of  it,  or  by  implication,  as  by  transferring  it  to  *H|»  472.— 
another,  and  this  ademption  must  be  proved.   Spending  corn  f^^9^ 
and  replacing  it,  or  repairing  a  ship,  &c.,  is  no  ademption 
thereof  when  bequeathed. 

§  6*  A  debt  the  legatee  owe*  the  testator  ;  how  discharged^  fyc. 
When  the  devisee  or  legatee  owes  a  debt  to  the  testator, 
and  he  bequeaths  something  to  him,  this  something  he  re- 
ceives if  the  testator's  estate  be  solvent  and  sufficient  to  pay 
debts  and  legacies,  and  pays  his  debt.  This  seems  to  be  of 
course ;  still  it  may  be  a  question  of  intention,  if  the  debt  is 
to  be  demanded,  or  if  the  bequest  be  not  intended  by  the 
testator  to  be  over  and  above  the  debt;  but  to  make  this  out, 
there  must  be  a  clear  intention  to  this  purpose,  but  if  by  cove- 
nant or  contract,  the  testator  isr  bound  by  settlement  or  other-  Kirkman  «• 
wise  to  provide  for  his  family,  and  by  bonds,  &c.,  strictly  Jft^J^* 
legal,  he  must  perform  strictly  according  to  his  contract,  and  Ca.  95, 
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Ch.  44.    a  legacy  to  any  one,  entitled  under  such  legal  security,  will 
Art.  1.      prima  facie  be  deemed  a  bounty,  and  not  a  satisfaction, 
s^^v-^^       §  7.  How  the  testator's  intention  must  be  clear,  he  means 
l  Ves.  49,     by  his  will  to  release  a  debt  due  to  him  from  a  legatee  or 
Sjbthorpj.     devisee ;  such  a  release  is  not  to  be  presumed,  but  only  to 
4Br.Ch.Ca.  be  inferred  from  some*  expressions  in  the  will  shewing  such 
227 — 3Bac.  intention.    A  house   devised,  and  then  made  all  new  by 
Abr.  470.      gradual  repairs,  is  not  adeemed,  nor  if  the  testator  of  neces- 
sity alienate  the  thing  bequeathed,  or  pawn  it ;  same  thing 
given  to  two  in  the  same  will,  they  divide  it. 
4Bac.Abr.        §8.  Legacy  given  of  £750  to  a  younger  son,  and  then 
472.  £650  the  testator  paid  for  the  son's  commission.    Held, 

ademption  for  so  much;  proved  the  testator  so  intended. 


CHAPTER  XLIV. 


ASSUMPSIT.    LIENS. 


See  Attor-  Art.  1.  This  lien  on  property  is  often  material  as  well  in 
niet,  Bail-     assumpsit,  as  in  other  actions.   See  Freight,  Pawmngr&c. 

rien^Fa<>  §  **  ^  **  ^e  Princ*pk  that  principally  deserves  attention 
ton,  Inn-  of  late  years,  liens  are  much  favoured  for  the  convenience 
keepers,  of  trade,  and  allowed  on  express  contract  to  that  effect,  or  tm* 
4?^«n4  P^^from  ^  usage  of  the  trade,  or  the  manner  of  dealing  be- 
Green  &  ai!  tween  the  parties  in  the  particular  case,  or  where  the  de- 
v.  Farmer  &  fendant  has  acted  as  a  factor.  The  right  to  retain  is  by  ex- 
***  pressed  or  implied  contract,  nor  is  there  any  lien  when  this 

party  trusts  to  a  personal  contract  or  security ;  nor  was  there 
any  at  common  law.  See  Set-off. 

§  2.  A  lien,  what ;  and  principles  on  which  allowed  and  dis- 
allowed. It  is  a  reasonable  allowance  to  one  to  retain  cer- 
tain property  till  paid  some  just  demand  by  the  owner  of  it. 
§3.  Liens  are  of  two  kinds:  1.  Created  by  the  party : 
2.  by  the  law.  The  1st.  are  by  pawning,  mortgaging,  and 
other  contracts :  2d.  created  by  law,  are  on  one  of  two  prin- 
ciples ;  either  on  account  of  some  labour  or  expense  on  the 
thing  itself  on  which  the  lien  is  claimed  in  certain  special 
cases ;  or  2d.  on  account  of  some  advance  to  the  owner  made 
in  the  course  of  trade,  under  such  circumstances  as  to  give 
the  party  advancing  a  hold  on  goods  of  the  owner,  in  his 
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hands,  and  a  right  to  detain  them  till  paid.    Each  case  may    Ch.  44. 
be  exemplified  by  many  examples,  but  a  few  will  illustrate    Art.  1. 
the  principles  of  liens,  and  when  these  are  well  understood,  v*^v-^^ 
they  can  be  applied  with  ease  to  their  various  ends.    Liens 
are  by  common  law,  by  usage,  and  by  agreement. 

§  4.  The  tavern-keeper  has  a  lien  on  the  horse  he  feeds,  for  8  Mod.  172, 
these  reasons :    he  is  bound  by  law  to  feed  him  if  he  have  J0,1"58,  *• 
room,  he  does  it  on  the  credit  of  the  horse,  the  traveller  being  Im_  M\  P 
a  transient  person ;  but  by  the  same  law  which  gives  the  /ten,  281. 
he  loses  it  by  his  voluntarily  parting  with  the  possession,  for 
his  possession  then  is  no  longer  evidence  of  his  claim,  and 
the  law  that  allows  the  security  for  the  benefit  of  trade  and 
commerce,  will  not  allow  it  under  circumstances  that  may  be 
a  secret  snare  to  fair  dealers ;  as  when  a  master  of  a  vessel 
mav  retain  goods  for  the  freight  due  to  him  on  them ;  but 
if  he  part  with  the  possession,  ne  loses  his  lien,  and  must  re- 
sort to  his  contract.    The  reason  is  plain ;  while  he  is  in 
possession,  other  men  have  notice  not  to  trust  to  them ;  but 
when  he  abandons  his  possession,  they  have  no  reason  to 
suspect  he  has  a  claim  upon  them,  and  thence  innocently 
trust  to  them,  purchase  them,  or  become  interested  in  them, 
on  the  idea  they  are  free. 

1st*  rule.  When  a  man  is  bound  by  law  to  be  at  trouble  5  Bat.  Abr. 
and  expense  about  the  goods  of  another,  he  has  a  lien  on  *&*,  *••• 
them  for  such  expenses :  and  certain  persons  in  the  course  of 
their  trades  or  business,  at  expense  about  the  goods  of  ano- 
ther have  this  lien  for  such  expense,  as  a  farrier  for  shoeing 
a  horse,  a  tailor  for  making  clothes,  a  freighter  for  carrying 
goods,  &c. 

2d  rule*  When  certain  persons,  as  factors,  &c,  in  a  known 
course  of  trade,  make  advances  for  their  principal,  encouraged 
to  do  it  by  law,  and  allowed  to  have  as  security  the  goods 
in  their  hands.  A  master  has  no  lien  on  his  ship  for  repairs 
abroad.  Ch.  47,  a.  5,  s.  17. 

This  lien  is  allowed  for  the  benefit  of  trade  only  in  a  few  2  Esp.  346. 
special  cases. 

The  factor  or  party,  must  make  the  advance  for  his  prin-  4  Burr.  2214. 
cipal,  trusting  to  the  goods  in,  or  that  may  come  into  his 
hands,  for  if  he  trust  to  a  special  promise  or  personal  secu- 
rity, or  specially  secures  himself  m  another  way,  he  has  no  5Bac.270. 
lien. 

Even  a  carrier,  or  a  factor,  when  he  does  not  trust  to  the  2  Esp.  347. 
goods,  but  makes  any  special  contract,  has  no  lien ;  as  if  a  car-  —Bui.  N.  P. 
rier  contract  to  be  paid  a  certain  sum  for  his  trouble,  he  45* 
waives  his  lien,  ana  no  person  can  retain  where  there  is  a 
special  agreement  to  pay.    And  it  is  a  general  principle, 
that  where  the  party  secures  himself  by  an  express  and  special 
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Ch.  44.  contract,  the  law  raises  no  implied  contract  or  lien  in  his 

Art.  1.  favour ;  the  law  views  him  as  securing  himself. 
v^y%^       The  master  of  a  ship  has  no  lien  on  her  for  his  wages, 

Doagi.  101,  stores,  or  repairs,  done  or  made  in  his  own  country,  or  on  his 

jy^^hLi  credit ;  he  is  considered  as  trusting  the  owners* 

l  Stra.°65l '       ^or  *s  ^ere  ^y  &"  f°r  a  voluntary  advance  by  an  owner. 

Stone  «.    '   partner,  tenant  in  common,  a  manufacturer,  &c. ;  as  where  the 

Lingwood.     owner  of  the  vessel  paid  duties  on  the  goods  of  the  master, 

and  had  them  delivered  to  him.  The  court  held,  the  owner 

had  no  lien  on  them,  for  he  had  an  action  against  the  master 

for  the  monies  or  duties  paid,  and  so  another  remedy;  nor 

was  he  under  any  legal  compulsion  to  pay  the  duties. 

s£flp^342,        In  this  case  the  defendant  nad  dyed  certain  goods  on  which 

4  Burr.  2214  be  ^a<^  a  ^ten  *°r  fy^g  them*  an^  his  expenses  about  those 
Green  «.  particular  goods ;  but  he  claimed  a  hen  on  them  for  dying 
Farmer.        other  goods ;  but  the  court  decided  a  manufacturer  has  no  lien 

on  any  goods  for  any  claim  except  for  what  he  does  about 

the  goods  themselves,  or  by  general  custom,  or  by  pawning,  or 

by  having  them  as  an  innkeeper,  carrier,  &c. 

6  T.  R.  258,      Even  a  factor  has  no  lien  where  he  receives  goods  for  a 

Walker  &     special  purpose,  to  be  applied  specially  to  pay  a  debt,  or 

&  "al!  other  particular  use,  to  wnich  the  lien  would  be  repugnant. 

As  if  A  deposit  goods  with  B,  to  be  sold,  and  B  promises 
to  pay  the  proceeds  to  A  when  sold,  B  has  no  lien  on  them 
(when  not  sold)  for  the  balance  of  his  general  account, 
arising  from  other  articles;   conventio  vincit  legem.      Lord 
Kenyon  said  "  the  lien  which  a  factor  has  on  the  goods  of 
his  principal,  arises  upon  an  agreement  which  the  law  im- 
plies ;  but  where  there  is  an  express  stipulation  to  the  con* 
trary,  it  puts  an  end  to  the  general  rule  of  law." 
3  T.  R.  119,      He  that  claims  a  lien  on  .goods,  must  have  a  visible  posses* 
783,Kenlock  jjon,  so  that  purchasers  and  others  may  be  aware  of  it ; 
r.  Craig.       without  such  possession  a  lien  would  be  a  secret  incumbrance 
the  law  will  not  allow ;  an  incumbrance  that  would  be  the 
means  of  deceiving  and  defrauding  others. 
Imp.  285.—       A  wharfinger  has  a  lien  on  goods  brought  to  his  wharf,  for 
iEsp.R.109,  a  balance  of  a  general  account ;  but  the  goods  must  remain 
Mangles!       *n  his  possession ;  is  by  the  custom  of  London.  L.  Mer.  Am. 

5  T.  R.  488,  161.  So  a  banker  has  a  lien  on  all  papers  and  securities  in 
Davu,  v.  his  hands  for  a  general  balance,  belonging  to  any  particular 
Bowiher.       person  owing  that  balance,  unless  received  on  some  special 

agreement  that  would  take  them  out  of  the  general  rule.  In 
these  cases  of  liens,  if  one  have  a  lien  on  my  goods  and  I  take 
them  from  him  and  sell  them,  he  may  not  only  have  trover 
but  assumpsit  against  me,  as  his  bailiff,  or  for  the  proceeds ;  I 
receive  the  goods  or  proceeds  to  lus  use  as  far  as  he  has  this 
lien  upon  them. 
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Abt*  2.  Several  other  eases  zshers  As  party  has  a  /ten*  Gh»  44. 

§  1.  If  goods  be  wrecked  and  bore  on  shore,  and  one  saves     ArU  2. 
them,  he  has  a  lien  on  them,  and  may  detain  them  till  paid  s^^-v^/  • 
for  his  trouble  and  expense.    So  on  a  etrey  beast  till  paid  the  5Bac.B70. 
keeping.  This  usage  is  to  induce  men  to  save  such  property,  ^f^j *64* 

§  2.  A  maiUmaktr  has  a  lien  on  the  barley  delivered  to  j^,, 
him  to  be  made  into  malt,  for  monies  payable  to  him  for  the  5  Bac  Abr. 
making  thereof.  ***• 

§  3.  A  eandk-maker  owed  the  single  duties,  and  became  a  Dougi.  416, 
bankrupt,  was  convicted,  &c  ;  and  it  was  held  the  double  ^tracy  «. 
duties  were  a  lien  on  the  candles,  utensils,  and  materials,  in  HuUe# 
the  assignees9  hands,  and  the  same  in  the  case  of  malu 

§  4.  A  number  of  dyers,  praters,  bleachers,  #c.  agreed  at  a  6  T.  R.  14, 
general  meeting,  not  to  receive  any  more  goods  to  be  dyed,  Kirkmaa  fc 
fcc,  but  on  condition  they  respectively  have  a  Hen  on  them  2jg£J35JJ|j|J 
for  their  general  balance.    Held)  this  was  valid  in  law,  and  _L*  phfl. 
that  any  one,  who,  after  notice  of  this  agreement,  delivered  Krid.  1S4, 
goods  to  either  of  those  persons,  was  to  be  deemed  to  have  J****!*  n^ 
assented  to  those  terms,  and  could  not  demand  the  goods  so  u  £a»t  '144. 
delivered  to  any  such  dyer,  fee.  without  paying  the  balance 
of  his  general  account. 

65.  Lien  on  land. 

By  this  act  of  congress  laying  a  tax  cm  lands  throughout  Act  of  Con* 
the   United  States,  the  tax  remained  a  hen  on  the  land  or  f^g'i?7  *' 
house  too  years  ;  and  a  creditor's  debt  is  a  lien  on  the  land  of  4  Man.  R. 
one  deceased.  150. 

§  6.  The  law  is  now  clearly  settled,  th#t  a  factor  has  a  2  Burr.  936, 
lien  on  goods  in  his  hands  for  a  general  balance  of  account  ^J^r_L' 
due  to  nun  from  the  owners  of  them ;  and  so  if  a  factor  sell  Foxcroft  *. 
goods  he  has  a  lien  on  the  money  in  the  hands  of  the  buyer*        Devotwhire. 

Assumpsit  for  money  had  and  received  ;  the  defendants,  t*1  ^"L 
the  factors,  had  sold  the  goods  and  received  the  pay ;  but  had  4  j'^.  '&. 
paid  considerable  sums  for  the  plaintiff's  bankrupt,  for  which  103. 
they  claimed  a  Hen,  and  it  was  allowed  them.    Cowp.,  251  ; 
S  Bos.  &  P.,  485 ;  2  East,  523. 

§  7.  This  was  assumpsit  by  the  plaintiffs,  assignees  of  Cowp.  251, 
Doweling,  for  monies  arising  from  goods  sold  and  delivered  J^JjJ***16* 
to  the  defendant.    Dowding's  factor,  Jeffries,  sold  his  goods  Goodwin. 
to  the  defendant  before  any  act  of  bankruptcy,  but  did  not 
receive  the  money  till  after  the  action  was  brought ;  the  de- 
fendant knew  Jeffries  was  a  factor,  and  sold  the  goods  in 
the  usual  course  of  business  in  his  own  name ;  defendant  paid 
Jeffries  after  notice  from  the  plaintiffs  ;  Jeffries  was  a  credi- 
tor of  Dowding ;  he  also  borrowed  £3,000,  and  Jeffries  be* 
came  his  surety,  and  after  Dowding's  bankruptcy,  Jeffries 
paid  the  monies :  And  the  court  held  he  had  a  lien  on  the 
goods  of  his  principal  sold  by  him  for  his  principal,  to  the 

vol.  ii.  34 
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Ch.  44.    amount  of  the  sum  for  which  he  became  surety.    Where 
Art.  3.      the  vender  of  land  not  paid  for  has  a  lien  on  it  or  not,  ch. 
w^w^  225,  a.  9,  s.  11. 

5  T.  R.  215,      §  8.  If  the  plaintiff  draw  bills  on  the  defendant,  and  send 
Tooke  v.       him  goods  to  answer  the  acceptances,  and  he  accepts  the 
Horth*~        k^'3'  he  has  a  lien  on  the  goods  and  a  conditional  property 
in  them ;  and  if  he  pay  the  bills,  his  property  in  the  goods 
becomes  absolute  ;  but  if  the  plaintiff  pay  them,  his  proper- 
ty in  the  goods  is  revested,  or  he  may  take  his  goods  back, 
the  defendant  not  answering  the  purpose  for  which  they  are 
sent  to  him.    In  this  case  the  goods  were  sent  or  deposited 
for  a  particular  purpose. 
7  East,  224,       §  9.  Where  there  is  no  lien  at  common  law,  it  can  only 
Ruahforth  &  ^^  j^y  contract  with  the  particular  party,  expressed  or  im- 
x.HodMd*.  plied  ;  may  be  implied  from  previous  dealings  between  the 
same  parties  on  the  footing  of  such  a  lien ;  or  from  a  usage  of 
ike  trade  so  general  that  the  jury  may  infer  the  parties  knew 
of  it  and  adopted  it  in  their  dealing ;  but  if  against  the  com* 
mon  law  the  evidence  must  be  clear. 
Cpwp.  469,        Art.  3.  Liens  claimed,  not  allowed,  exceptions,  <frc.     §  1.  In 
South  &  ah   tjjig  case  Hague  and  the  two  defendants  bought  a  ship  for 
Haguev!       ^e  slave  trade,  at  their  joint  expense,  on  their  joint  account 
De  Silva  &    and  risk  in  thirds,  Silva  to  be  ship's  husband ;  he  supplied 
**•  her  whole  cargo,  £4,658  ;  the  other  defendants  paid  their 

parts,  but  Hague  paid  but  a  part  of  his  part  in  money,  and 
gave  his  note  for  the  rest :  Before  the  note  became  due  to 
Silva,  Hague  became  a  bankrupt ;  and  on  these  facts  the  court 
held  that  Silva  had  no  lien  on  Hague's  part  of  the  ship  and 
cargo. 
Maas.  s.  J.        §  2.  If  three  part-owners  in  a  vessel  and  cargo  make  advances 

c4fl5f Niv-T"  f0f  titofartK  duy  tove  no  ',en  on  hi*  Par< ; 

i>n  &  al.  p.       ^s  w^ere  f°ur  persons  owned  the  ship  Ceres,  each  a  quar- 
Green.  ter,  and  three  of  them  in  putting  her  outward  pargo  on  board 

at  Boston,  made  advances  for  Pomeroy,  the  fourth.  July, 
1 796,  in  a  voyage  to  the  Mediterranean,  $1 5,000  was  insured ; 
part  of  her  cargo  was  sold  at  Gibraltar  and  part  at  Naples  ; 
said  Pomeroy  sold  his  part  to  the  defendant  January,  1797  ; 
this  the  other  owners  knew,  and  recognized  the  defendant  as 
an  owner,  and  of  this  the  master  was  notified.  After  this, 
in  May,  1797,  the  homeward  cargo  was  purchased  at  Salon, 
in  Italy,  and  shipped  in  another  vessel,  (the  Ceres  being  lost,) 
marked  for  May,  one  of  the  plaintiffs,  and  said  Pomeroy,  or 
their  assigns  ;  the  bill  of  lading  was  endorsed  to  Green,  the 
defendant.  July  14,  1794,  Pomeroy  sold  to  Green  one  quar- 
ter of  the  goods  shipped  at  Salon,  for  Boston,  and  the  same 
day  endorsed  the  bill  of  lading  ;  on  the  arrival  of  the  goods 
at  Boston,  the  plaintiffs,  three  of  the  owners,  entered  and  paid 
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duties  on  three-quarters  of  the  goods,  as  on  150  boxes  of  soap,    Ch.  44. 
three-quarters  of  200,  &c,  and  paid  three-quarters  of  the    Art.  3.  • 
freight  and  of  the  premium  of  insurance  on  them ;  Green,  the  s^v*^*/ 
defendant  entered  and  paid  duties  on  one-quarter,  as  on  50 
boxes  of  soap ,  one-quarter  of  200,  &c,  and  paid  one-quarter  of 
the  freight  and  premium  ;  the  goods  were  divided  by  consent. 
Pomeroy  owing  the  plaintiffs  for  said  advances  in  the  outfits* 
of  the  voyage  and  sailing,  they  brought  assumpsit  against 
Green,  as  their  bailiff  of  said  one-quarter  of  said  goods  ship- 
ped at  Salon,  annexing  a  schedule  of  said  goods  ;  also,  as 
their  bailiff  of  three-fourths  of  said  quarter,  and  in  common 
form  alleged  he  had  the  disposal  of  send  goods  to  render  on  ac- 
count ;  also,  a  count  for  money  had  and  received,  and  one  for 
monies  paid,  laid  out,  and  expended  ;  plea  never  promised, 
and  judgment  for  the  defendant ;  and  the  court  held  that  the 
plaintiffs  had  no  lien  on  Pomeroy's  part,  and  if  they  had, 
they  lost  it  by  assenting  to  the  safe  of  the  goods,  and  admit- 
ting Green  to  be  owner  of  Pomeroy's  part. 

§  3.  In  this  action  the  court  decided,  that  there  is  no  lien  ft  W.  Bl. 
for  a  voluntary  advance  ;  as  where  the  plaintiff's  dog  casual-  *£**> Bin" 
ly  strayed  to  the  defendant's  house,  who  fed  him  twenty  Bucketed 
weeks,  and  for  which  it  was  decided  he  had  no  lien.  s  Etp.  347. 

§  4.  This  was  trover  for  two  bills  of  exchange.  The  plain-  Bent  &  al. 
tiffs  kept  a  banking  account  with  Caldwell  &  Co.,  whicn  con-  v*  Puller* 
sisted  solely  of  bills  the  plaintiffs  received  of  them,  drawn  ciOdweil  & 
on  Forbes,  &  Co.  become  bankrupts  in  London,  (bankers  of  Co.  6  T.  R. 
Caldwell  and  Co.  at  Liverpool)  on  one  side,  and  of  bills  and  494. 
negotiable  securities  paid  in  by  the   plaintiffs,  on  the  other 
side.    This  account  did  not  include  any  other  dealings  ;  the 

Earties  regularly  kept  an  interest  account ;  an  account  was 
alanced  every  three  months,  and  the  banker  had  a  commis- 
sion. Feb.  28,  1793,  the  account  was  balanced  in  which 
was  included  all  the  bills  received,  by  the  plaintiffs  from 
Caldwell  <fr  Co.  to  that  time ;  and  if  all  good,  the  plaintiff 
owed  them  £3,882.  8$.  8d.  March  1,  8,  15,  the  plaintiffs  re- 
ceived from  them  other  bills  to  the  amount  of  £445  6s.  3d. ; 
March  13,  the  plaintiffs  sent  to  them  excise  debentures 
amounting  to  £674  5s.  lid.;  March  16,  Forbes  &  Co. 
failed ;  then  the  plaintiffs  had  in  expectation  bills  drawn  on 
them  by  Caldwell  and  Co.  to  the  amount  of  £3,326  75.  Ad. ; 
March  18,  Caldwell  &  Co.  failed ;  March  16,  about  five  in 
the  afternoon,  the  plaintiffs  sent  Caldwell  &  Co.  fifteen  bills 
(two  of  whicih  were  sued  to  try  the  right)  amounting  to 
£3,953  5s.  Ad. ;  allowing  all  the  bills  received  from  Cald- 
well &  Co.,  which  if  credited  to  the  plaintiffs,  turned  the 
balance  in  their  favour  £799  16*.  4d.,  allowing  all  bills  re- 
ceived from  Caldwell  &  Co.  to  be  good ;  but  those  bills  were 
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Ch.  44*    afterwards  returned  to  and  taken  up  by  the  plaintiffs,  on  tht 
Art.  3.      failure  of  the  drawers  and  accepters.    Held,  the  fifteen  bills 
v^»v^s  were  paid  by  the  plaintiffs  to  Caldwell  &  Co.  on  a  general 
account,  and  not  for  a  particular  purpose  of  indemnifying  them 
against  the  payment  of  their  own  paper  the  plaintiffs  had  in 
circulation ;  and  therefore  the  lien  of  Caldwell  &  Co.  on  the 
•  fifteen  bills  in  question  did  not  cease  on  the  plaintiffs1  taking 
up  bills  as  above;  hence  the  plaintiffs  could  not  recover  them 
back,  otherwise  had  the  deposit  been  for  a  particular  pur- 
pose. 
5  T.  R.  489,      §  5.  The  general  principle  is,  when  a  banker  advances 
&c.  money  to  a  customer  upon  the  general  account  between  them, 

the  banker  has  a  lien  for  the  amount  of  his  balance  on  all 
the  securities  in  his  hands  belonging  to  such  customer;  but 
if  a  banker  advance  his  money  on  a  specific  security  or  bill, 
he  has  no  ken  beyond  that. 
2  T.  R.  481,  §  6.  This  was  trover  for  fifty  tons  of  Braziletto  wood. 
Lempreise  Syeds  the  bankrupt,  Nov.  24,  1786,  received  advice  from 
*  &la  "of  . *"  Prov*dence  that  the  said  wood  was  about  to  be  shipped 
8ye<h*.  in  l^e  Elizabeth,  on  his  account,  to  sail  in  seven  weeks. 
Pasley.  November  28,  he  got  insurance,  and  the  same  day  applied 
to  the  defendant  to  borrow  money  on  this  wood  and  insu- 
rance. Syeds  then  owed  the  defendant  J£l90,  who  agreed 
to  lend  £200  on  his  note  on  an  assignment  of  the  said  wood 
and  policy,  as  collateral  security  for  both  sums ;  this  was 
done  November  29,  1 786,  by  an  instrument  under  seal,  in 
which  Syeds  recited  the  case,  and  engaged  "  to  assign,  de- 
liver and  set  over"  to  Pasley  said  wood  5>r  £400,  advanced 
by  him,  as  security  for  Syeds9  note  to  him ;  and,  also,  to  de- 
posit in  his  hands  said  pokey  thereon ;  also  to  endorse  and 
deliver  to  him  the  bill  of  lading  as  soon  as  transmitted  to  Sy- 
eds ;  also,  to  make  up  what  said  wood  should  fall  short,  and 
likewise  to  receive  any  surplus  ;  the  policy  and  letters  of  ad- 
vice were  deposited  with  Pasley  at  the  time;  and  the  bill  of 
lading  was  endorsed  over  to  him  afterwards,  and  as  soon  as 
arrived,  but  not  till  after  the  act  of  bankruptcy,  which  was 
February  2,  1787,  and  the  commission  issued  February  10. 
In  April,  1787,  the  ship  arrived,  and  the  goods  were  deliver- 
ed by  the  captain  to  the  defendant,  who  paid  the  freight  and 
charges  ;  these  the  plaintiffs  did  not  tender  when  the  wood 
was  demanded. 

On  these  facts  the  court  decided  that  the  defendant  had 
a  lien  on  the  goods,  and  a  good  title  to  hold  them  against  the 
plaintiffs,  the  assignees,  and  upon  these  principles  : 

1.  As  between  a  person  who  has  an  equitable  lien,  and  a 
third  person  who  purchases  the  thing  for  a  valuable  consider 
ration,  and  without  notice ;  the  prior  equitable  lien  shall  not 
overreach  the  tide  of  the  vender* 
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9.  As  between  the  person  who  has  the  equitable  lien  and    Ch.  44. 
the  assignees,  if  the  lien  subsisted  before  the  bankruptcy,  they    ArU  3. 
never  shall  recover  or  retain  the  thing  without  paying  the  t^*v^»/ 
money  due.    "  The  party  who  has  the  equitable  lien  ought  not 
to  be  on  a  footing  with  the  rest  of  the  creditors  for  whom  the 
assignees  are  trustees  ;  for  the  creditors  at  large  trusted  to 
the  personal  credit,  but  he  who  has  the  lien  never  gave  a  per- 
ianal credit,  but  trusted  to  the  thing.9    Had  not  the  defendant 
so  lent  his  money,  it  had  never  become  a  part  of  the  bank- 
rupt's estate. 

S.  M  As  between  the  person  having  the  lien  and  the  as- 

X>es,  they  must  stand  in  the  place  of  the  bankrupt,  and 
property  subject  to  all  the  equitable  liens  to  wnkh  it 
would  have  been  subject"  in  his  hands ;  u  he  could  never  re- 
tain the  thing  against  the  htn  without  paying  the  money  bor- 
rowed ;  so  neither  can  the  assignees." 

4.  u  Whatever  may  be  set  off  in  a  court  of  equity  on  the 
maud  of  Sen,  may  likewise  be  set  off  in  an  action  of  trover." 
Cites,  4  Burr*,  2218,  Green  *♦  Farmer. 

JtuAarities  relied  on: 

In  -this  case,  Williams  and  his  partner  gave  a  bond  to  iAtirins,i«o, 
Heathcote  -far  £l  ,200,  and  the  same  day  by  deed  assigned  5*°™  •• 
to  him  the  goods  in  two  ships  then  at  sea,  and  delivered  to  Heathcote* 
him  thirteen  bilk  of  lading  not  endorsed  and  policies  endorsed 
to  him.  In  chancery  the  assignees  of  Williams  insisted  that 
as  he  "  had  acted  as  the  visible  owner  of  the  ship  and  cargo, 
which  Were  never  put  into  the  possession  of  the  defendant, 
the  pkintiffs  were  entitled  to  them  for  the  benefit  of  the  cre- 
ditors ;  but  the  court  held  that  every  thing  which  could  show 
a  right  to  the  ship  and  cargo  being  delivered  over  to  Heath- 
cote*  the  bankrupt  could  no  longer  be  said  to  have  the  order 
and  disposition  of  them,  so  not  within  the  21st.  James  L, 
ch*  19;  and  therefore  Heathcote  had  a  right  to  retain  the 
ship  and  cargo  till  the  money  was  paid ;  also,  Fashner,  ex- 
ecutor i?.  Case,  and  another  in  chancery,  November  21, 1 781 ; 
also,  Taylor  «•  Wheeler.    2  Vera.,  564. 

§  7.  In  this  case  the  court  held,  that  if  a  mortgage  of  a  3  T.  R.  406, 
dim  at  sea  be  void  because  the  registry  is  not  inserted  in  the  H*11****  * 
bill  of  sale,  the  mortgagee  cannot  hold  the  ship  as  having  a  *  HfQtartS? 
Uen  on  her,  against  the  assignees  of  the  vender,  becoming  a  ai. 
bankrupt  after  the  pretended  mortgaging  of  the  ship,  though 
the  vendee  have  the  grand  bill  of  sale,  and  take  possession  of 
the  ship  as  soon  as  she  arrives. 

Lord  Eenyon  said,  if  the  title  of  the  defendants  be  reduced 
to  writing,  though  that  be  void,  they  cannot  recur  to  any 
other  agreement ;  where  there  is  a  special  agreement  in  writing, 
there  cannot  be  a  lien  at  common  lam. 
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Ch.  44.        Ashurst,  J.  said  that  "  all  the  creditors  of  the  bankrupt 

Art.  3.     have,  an  equitable  lien  on  his  estate,  and  are  entitled  to  an 

v^-v-^*/   equitable  distribution ;  and  where  there  are  two  equities,  the 

legal  title  must  prevail." 
SH.B1.S64,  §  8.  The  court  said,  in  this  case,  that  if  A's  timber  float 
Nicholson  t.  away  and  be  left  at  low  water  mark,  on  a  towing  path,  and 
Sed?  Com"  ^  ^^  ***  an^  voluntarily  conveys  it  to  a  secure  place,  he  has 
D.  301.  no  {""on  it  for  his  trouble  ;  but  probably  he  may  maintain 
an  action  for  his  trouble  against  the  owner,  but  quaere  of 
the  action,  as  no  man  can  bestow  a  benefit  on  another  with- 
out his  consent,  so  as  to  subject  him  to  an  action  ;  and  what 
consent  can  there  be  implied  in  this  case  more  than  in  other 
cases  of  benefits  bestowed,  neither  expressly  or  impliedly 
asked  for. 
Cowp.  571,  §  9.  Lien  on  a  navy  bill.  Assumpsit  by  the  endorsee  of  a 
Pienon  t.  bill  of  exchange  against  the  accepters,  ana  for  money  had  and 
Dunlap  &  received.  One  Lentot  drew  a  bill  of  exchange  of  £300  on 
the  defendants,  payable  fifteen  days  after  sight,  to  W.  Nichols, 
on  account  of  freight  to  be  placed  to  account  as  by  advice  ; 
he,  master  of  the  plaintiff's  ship,  endorsed  it  to  him  ;  Len- 
tot freighted  her  and  gave  a  navy  bill  for  the  freight  to 
Nichols,  assigned  to  the  defendants,  as  security  till  the  bill  of 
exchange  was  accepted  ;  Nichols  endorsed  the  bill  of  exchange 
and  sent  it  to  the  plaintiff,  with  Lentot's  letter  enclosing  said 
navy  bill,  which  Lentot  desired  them  to  tender  at  the  navy 
office,  and  advised  them  he  had  drawn  for  £300  as  above. 
October  2,  1776,  the  plaintiff  sent  this  letter,  navy  bill,  and 
bill  of  exchange  to  the  defendants  by  one  Lightfoot,  who  de- 
livered them,  and  next  called  for  the  bill  of  exchange  ;  the 
defendants  delivered  it  up  saving  u  it  would  not  be  accepted  till 
the  navy  bill  was  paid,"  Lightfoot,  then  demanded  the  navy 
bill,  but  the  defendants  refused  to  return  it,  saying  they  would 
receive  the  money  themselves"  October  3,  the  defendants  wrote 
to  Lintot,  acknowledged  the  receipt  of  his  letter  with  the 
navy  bill  enclosed,  and  stated  they  had  delivered  it  to  the 
navy  office,  and  that  when  the  money  was  received  they 
would  advise  him  of  it ;  that  his  bill  would  receive  due  honour  ; 
but  that  it  was  drawn  too  short,  being  payable  before  the  na- 
vy bill.  The  bill  of  exchange  was  protested  for  non-acccep- 
tance,  at  present,  but  the  defendants  would  give  an  answer 
next  day  after  post ;  also  again  protested  for  non-payment. 

The  court  held,  1.  The  defendants  accepted  the  bill  of 
exchange  conditionally,  that  is,  when  the  navy  bill  was  paid, 
and  as  it  was  paid  tney  were  held  :  2.  That  the  plaintiff 
had  a  lien  on  the  navy  bill,  as  it  was  expressly  given  to  him 
as  security  till  the  bill  of  exchange  was  accepted,  though  he 
could  not  receive  it,  as  it  was  made  payable  to  the  defen- 
dants ;  and  so  the  monies  received  on  it  by  the  defendants  was 
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money  received  to  the  plaintiffs  use.    It  may  be  observed,    Ch.  44. 
that  Nichols,  having  a  /ten  on  the  navy  bill,  transferred  to  the     Art*  3. 
plaintiff  that  lien  ;  also,  that  the  plaintiff  retained  his  lien  on  s^-v~^»/ 
the  navy  bill,  though  he  had  delivered  it  to  the  defendants,  and 
so  had  parted  with  the  visible  possession*     But  might  not  the 
defendants  be  considered  as  nis  agents  to  receive  the  con- 
tents of  it  for  him? 

.  §  10.    The  master  of  a  ship  has  no  lien  on  it  for  monies  9  Ea»t,  426+ 
expended,  or  debts  incurred  by  him,  for  repairs  done  to  it  on  5SJS[  Vm 
the  voyage  and  abroad ;  the  only  difference  as  to  such  re- 
pairs done  at, home  and  abroad  is  in  this;  for  those  done 
abroad  the  master  may  hypothecate  the  ship* 

§11.  In  this  case  the  court  held,  that  taxes  on  unimproved  l  Maw.  R. 
lands  of  non-residents,  or  on  the  improved  lands  of*  proprie-  *7*  W*n*& 
tors  living  vrithout  the  state,  were  not  a  personal  charge  but  a  ge°r.  * 
Utn  on  the  lands  only* 

§  12.  Where  a  carrier,  by  the  usage  of  a  particular  trade,  Bos.  &P.  R. 
is  to  be  paid  by  the  consignor  for  the  carriage  of  goods,  he  •*•  Batler  ». 
has  no  right  to  detain  them  from  the  consignee  for  a  general     °°  °°  * . 
balance  due  the  carrier  from  the  consignor  for  the  carriage 
of  other  goods,  though  of  the  same  sort. 

§  13*  If  a  carrier,  &c.  have  a  lien  on  goods  in  his  posses-  1  East,  4, 5, 
sion,  and  deliver  them  to  a  ship  carrier  for  the  owner's  ac-  Sweet  v . 
count,  he  loses  his  lien,  and  Lord  Kenyon,  C.  J.,  said  "  the    ym' 
right  of  lien  has  never  been  carried  farther  than  while  the 
goods  continue  in  the  possession  of  the  party  claiming  it." 

§  14.  An  English  subject  in  war  time,  ordered  to  insure  for  1  East.  336, 
a  neutral  foreigner,  opened  a  policy  with  his  usual  broker  in  {J**?8  v* 
his  own  name,  DUt  then  informed  him  the  property  was  new-  ^e^  enon 
traL    Held,  this  was  enough  to  notify  the  broker  the  party 
acted  as  agent  and  not  on   his  own  account ;    hence  the 
broker  had  no  lien  on  the  policy  for  his  general  balance 
against  such  agent,  as  between  such  broker  and  the  principal. 

§  15.  The  principal  gave  notice  to  his  factor  of  the  intend-  *  Em**  227. 
ed  consignment  of  a  ship  to  him  for  sale,  and  drew  bills  on  $ ^"JJJJcu- 
him  which  he  accepted,  then  the  principal  died ;  his  executors  ton,  v.  Bar- 
directed  the  master  to  follow  his  former  orders ;  he  delivered  clay, 
the  ship  into  the  factor's  possession,  and  he  sold  her.     Held, 
he  had  his  lien  on  the  proceeds  of  the  sale,  both  for  his  dis- 
bursements for  the  necessary  use  of  the  ship  on  her  arrival, 
and  for  the  acceptances  actually  paid ;  and  for  his  outstand-    . 
ing  acceptances  not  then  due* 

§  16.  This  was  trover  against  common  carriers :  held,  their  2  East,  519. 
lien  for  a  general  balance,  however  arising  in  point  of  law  ^|[^h_ 
from  an  implied  agreement  to  be  inferred  from  general  usage  forth  &  al. 
of  trade,  proved  by  clear  cases  sufficiently  numerous  and  assignees, 
general ;  so  extensive,  and  general  as  to  warrant  so  extensive  v*  «adfield 
a  conclusion  affecting  the  custom  of  the  realm ;  yet  is  not  to 
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Bag.  174, 
Ogfdenr. 
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3  Bos.  ft  P. 
118,  Rich- 
ardson v. 
Goss. 


S  East.  523, 

Mannr. 

Saiffner. 


be  supported  by  a  few  recent  instances  of  detention  of  goods 
by  four  or  five  carriers  for  their  general  balance.  But  such 
a  lien  may  be  inferred  from  evidence  of  the  particular  mode 
of  dealing  between  the  respective  parties.  3  D.  &  E.  653  > 
%  Phil.  Evi.  123,  124 ;  2  Bos.  &  P.  443,  443. 

§  17.  The  vender  of  goods  has  a  lien  on  any  part  of  them 
for  the  price  of  the  whole ;  he  only  lessens  his  security  by 
delivering  up  any  part  before  payment ;  as  if  the  master  of 
a  ship  carry  to  a  port  one  thousand  barrels  of  tar,  and  deliv- 
er five  hundred  or  them,  he  has  a  lien  on  the  remaining  five 
hundred  for  his  freight  on  the  thousand.  1  Com.  Con.  83,  90 ; 
2  Com.  Con.  210 ;  3  Johns.  R.  399. 

tl  8.  The  plaintiff,  of  Newcastle,  shipped  three  hogsheads 
ams  fend  bacon  on  board  the  Formasa,  to  the  order  of 
Wilson  of  London ;  before  the  goods  arrived,  Wilson  wrote  to 
the  plaintiff  saying  he  (W.)  was  insolvent,  and  should  not  ap- 
ply for  them  on  their  arrival ;  plaintiff  returned  a  general 
answer  and  did  not  mention  the  goods ;  but  as  soon  as  he 
could,  he  went  to  London :  May  22,  before  W.  failed,  he  had 
directed  the  defendant  Goss,  at  whose  wharf  goods  were 
usually  landed  for  him,  and  kept  till  sent  for  to  receive  these 
goods,  and  ordered  the  captain  to  deliver  them  accordingly 
to  the  defendant  or  bearer.  Wilson  owed  Goss  on  a  former 
account  a  considerable  sum,  as  also  for  these  goods,  wharf- 
age, freight,  &c.  They  were  landed  four  days  after  W.  failed 
and  wrote  to  plaintiff,  and  three  days  before  he  arrived  in 
London ;  nor  had  Goss  received  any  information  from  W.  oi 
his  failure.  Plaintiff  on  his  arrival  in  London  demanded  these 
goods  of  the  defendant,  and  tendered  the  freight  and  charges ; 
the  defendant  refused  to  deliver  them  unless  paid  his  general 
balance  due  to  him  from  Wilson :  judgment  for  the  plaintiff, 
because  Wilson  the  vendee  and  the  plaintiff,  had  rescinded 
the  contract  of  sale,  and  the  property  had  revested  in  the 
plaintiff  before  it  had  arrived  at  the  defendant's  wharf,  so  he 
had  no  lien  upon  them  for  the  said  general  balance ;  so  no 
right  to  retain  them  against  the  plaintiff  for  that  balance,  but 
only  for  the  freight,  wharfage  and  charges  on  the  goods  them- 
selves :  seems  also  that  these  goods  were  no  longer  in  tran- 
situ when  arrived  at  the  defendant's  wharf  where  the  plain- 
tiff's  goods  were  usually  landed  and  kept. 

§19.  If  A,  the  consignor  of  goods,  directs  B  his  corres- 
pondent, to  get  insurance  on  them,  and  afterwards  A  endorses 
the  bill  of  lading  of  them  to  C,  who  thereby  becomes  as- 
signee of  the  policy,  C  takes  the  policy  subject  to  B's  lien 
for  his  general  balance,  his  lien  being  first ;  and  only  subject 
thereto,  can  C  claim  the  monies  received  on  the  policy  by 
the  broker,  in  whose  hands  it  was  lodged  by  B ;  but  the  bro- 
ker has  no  sub-lien  on  the  policy  for  the  general  balance  of 
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his  own  account  with  B,  if  he  knew  at  the  time  that  the  po-    Ch.  44. 
licy  was  effected  for  another  person.  Art.  3. 

§  20*  Trover  for  woollens  delivered  by  the  bankrupt  to  s^v*^*' 
the  defendants,  dyers  at  Halifax,  to  be  dyed,  and  tender  made  6  East.  523, 
of  the  price  of  dying  those  particular  goods,  but  the  defen-  ^^jAf1, 
dants  claimed  to  retain  for  a  general  balance  for  the  expense  h'0Qse  &  \\t 
of  dying  other  goods,  on  the  ground  of  usage ;  the  jury  ne- 
gatived any  usage  there,  and  found  for  the  plaintiffs ;  held, 
the  defendants  could  not  retain  for  the  price  of  dying  any 
other  than  the  particular  goods  dyed,  or  at  most  only  for  the 
dying  such  goods  as  were  delivered  to  them  at  one  and  the 
same  time,  under  one  entire  contract. 

§  21.  Mortgaged  land  sold  on  a  judgment  and  execution,  |J?aL,f!t 
the  mortgage  remains' a.  Ken  on  the  land;  the  lien  of  an  ex-  gts'jude- 
ecution  levied  on  goods  may  be  lost  by  leaving  them  in  the  meat  a  lien 
debtor's  hands :  Ca.  So*  extinguishes  the  lien  of  a  judgment  in  equity 
upon  the  Jand  of  the  debtor  or  its  proceeds  at  the  sheriff's  ^^5°^ 
sale.   .  So  the  purchaser  of  land  sold  by  order  of  the  orphan's  time,  &c. m 
court,  takes  it  discharged  from  the  lien  of  judgments.    And  2  Eq.  Ca. 
see  United  States  v.  Hooe :  Colhoun  v.  Snider ;  6  Bin.  1 38  ;  Abr- 
held,  a  judgment  is  no  lien  on  land  bought  after  judgment  and 
sold  before  execution  in  Pennsylvania,  out  otherwise  in  New 
York;  Stow  v.  Tifft ;  15  Johns.  R.  464,  684,  685 ;  Thomas 
v.  Pledwell ;  if  known  to  the  buyer  of  the  land. 

§  22.  Where  no  liens  on  property  as  to  captors ;  as  where  a  Chitty'i 
neutral  sold  a  ship  to  a  belligerent,  and  for  his  price  not  ^aw0jija" 
paid  he  claimed  a  lien  on  her  against  the  captors,  but  de-  i85,%86  ' 
nied ;  Case  of  the  Marianna,  6  Rob.  R.  94 :  not  a  sufficient  187. 
interest  to  support  a  claim  of  property  in  a  prize  court ;  no 
evidence  of  such  lien  in  the  ship's  papers — and  the  doctrine 
of  liens  depends  mainly  on  municipal  law :  so  the  case  of  the 
Josephine ;  4  Rob.  R.  25 ;  where  a  neutral  creditor  claim- 
ed a  lien  on  property  captured,  but  disallowed ;  but  it  rather 
appears  that  if  the  neutral  creditor  had  had  a  mortgage  in 
writing,  that  the  belligerent  debtor  could  not  have  revoked, 
it  would  have  been  allowed ;  and  then  a  fundamental  rule 
binding  on  all  courts,  that  is, "  a  neutral  is  not  to  be  placed 
in  a  worse  situation  by  the  war  than  that  in  which  he  would 
have  remained  if  peace  had  continued  uninterrupted;"  "to 
this  rule  of  absolute  right  the  urgent  necessities  of  war  form 
the  only  exception ;"  and  it  is  said  these  suspend  "  some  of 
the  absolute  rights  of  neutrals ;"  but  on  what  moral  or  legal 
principles  do  the  absolute  rights  of  neutrals  yield  to  the  claims 
of  belligerents  ? 

§  23.  A  &  B  copartners,  import  goods  subject  to  duties  ;*15  Mass.  R. 
the  United  States  nave  a  lien  on  them  till  the  duties  be  se-  l?j1fAdd  r 
cured  or  paid.    If  A  bji  bonds  and  sureties  secure  the  duties    *  mg9' 

vol.  ii.  «    35 
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15  Mass.  R. 
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389,  419, 
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v.  Rogers. 


4  Wheat. 
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3  Maule  & 
Sel.  R.  167. 
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to  the  United  States  and  pay  them ;  this  gives  him  no  lien  on 
the  goods.  But  B's  part  may  be  attached  and  sold  for  his 
debts,  and  the  officer  may  attach  and  hold  the  whole  till  ex- 
ecution, and  then  sell  B's  moiety,  and  A  cannot  replevy  them 
from  the  officer. 

§  24.  If  a  mere  creditor  happens  to  hav?  in  his  possession 
several  articles  of  his  debtor's  personal  property,  the  credi- 
tor has  no  lien  on  them  for  a  debt  due,  &c.  not  being  left 
with  him  as  a  pledge  for  it ;  he  must  attach  them  for  his  debt 
or  account  for  them,  as  trustee  of  his  debtor  where  the 
plaintiff  cannot  attach  them.  A  lien  may  be  by  express  con* 
tract  or  by  a  course  of  dealing  between  the  parties  ;  2  Phil. 
Evi.  123. 

§  25.  Trover  by  the  plaintiff,  as  administrator  of  the  es- 
tate of  Leonard  Jarvis,  for  the  value  of  one  hundred  and  fifty 
acres  of  Mississippi  scrip,  originally  the  property  of  the  plain- 
tiff's intestate,  claimed  by  the  defendant  Daniel  D.  Rogers, 
as  a  pawn  or  a  thing  on  which  he  had  a  lien.  Question  as 
to  a  new  trial ;  the  judges  being  of  different  opinions  gave 
them  seriatim :  the  case  is  of  importance,  principally,  on  ac- 
count of  the  numerous  authorities  cited  in  it,  near  all  of  which 
are  cited  in  this  work  in  other  cases,  many  of  them  in  this 
chapter,  sundry  of  them  in  Ch.  30,  as  to  factors  ;  several  in 
Ch.  1 7,  as  to  bailments,  pawns,  and  pledges  5  some  in  Ch.  46, 
as  to  markets  and  fairs,  &c. 

§  26.  No  lien  on  a  ship  for  supplies  in  her  home  port.  This 
was  a  libel  filed  in  the  District  Court  of  Maryland  for  sup- 
plies for  a  ship  in  Baltimore  owned  there,  to  fit  her  for  a  for- 
eign voyage.  Held  1st.  the  admiralty  has  jurisdiction  in 
cases  of  material-men ;  and  in  this  case  in  a  suit  in  personam : 

2.  but  there  was  no  lien  on  the  ship  in  this  case,  the  supplies 
being  for  the  ship  in  a  port  in  a  state  to  which  she  belonged : 

3.  otherwise  had  she  been  a  foreign  ship  or  a  ship  of  another 
state,  and  there  would  have  been  a  suit  m  rem  on  the  lien  : 

4.  this  case  as  to  the  lien  is  governed  by  the  common  law, 
which  is  the  law  of  Maryland  in  the  case,  and  creates  no  lien 
in  it :  5.  if  a  shipwright  take  a  ship  into  his  possession  to 
repair  her,  he  may  retain  her  till  paid,  as  any  other  artificer 
may :  6.  if  he  once  part  with  his  possession,  or  works  on  her 
without  taking  possession,  he  has  no  lien  on  the  ship.  In 
New  York  a  statute  gives  a  lien  in  a  case  like  this  of  the 
General  Smith. 

§  27.  Printer  has  his  lien ;  one  employed  to  print  certain 
numbers,  but  not  all  consecutive  numbers  of  an  entire  work, 
has  a  lien  on  the  copies  not  delivered,  for  his  general  balance, 
due  for  printing  the  whole  of  those  numbers ;  decided  in  an 
action  of  trover.    C.  J.  said  a  tailor  employed  tp  make  a 
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suit  of  cloathis,  has  a  lien  for  the  whole  price  upon  any  part    Ch.  44* 
of  them.  Art.  4* 

§  28.  Ship  owners  have  no  lien  for  freight  but  what  is  ao  s^-v*^^ 
taally  earnt;  as  wheii  they  covenanted  to  receive  a  full  car-  3  Mauie  & 
go,  and  the  freighter  to  load  the  same,  and  pay  so  much  for  SeL  R* 206' 
every  ton  of  flax  delivered  at  the  king's  beams  at  Liverpool, 
and  so  much  a  day  demurrage ;  and  the  parties  mutually, 
bound  themselves,  the  ship-owners  their  ship,  and  the  freighter 
his  goods  to  be  put  on  board,  in  a  penal  sum  to  perform,  &c. 
Held,  they  had  no  lien  on  the  goods  carried  the  voyage,  for 
monies  claimed  to  be  due  as  to  goods  put  on  board  at  the 
loading  port  and  re-landed  and  restored  to  the  freighter's  a- 

£t  there,  under  legal  process  ;  nor  for  monies  claimed  for 
d  freight,  or  for  demurrage*    See  where  a  bottomry  lien 
is  lost,  Ch.  76,  a.  3,  s.  7. 

§  29.  Error  from  the  district  court  of  Columbia,  and  held  3  Cranch, 
the  United  States  have  no  lien  on  the  real  estate  of  their  73,  United 
debtor,  until  an  action  is  brought,  or  until  a  notorious  insol-  How&&  ai. 
vency  or  bankruptcy  has  taken  place,  or  being  unable  to 
pay  all  his  debts,  he'  has  made  a  voluntary  assignment  of 
all  his  property,  or  the  debtor  having  absconded,  concealed, 
or  absented  himself,  his  property   nas  been  attached  by 
process  of  law  :  2.  hence  if  he  be  a  collector  of  the  revenue, 
and  mortgage  a  part  of  his  estate  to  his  surety  in  his  office 
bond  for  his  indemnity ;  also  to  secure  him  for  his  existing 
and  future  endorsements  for  him  at  bank,  such  mortgage  is  When  one 
valid  against  the  United  States,  though  it  turns  out  the  collec-  J<>sei  his  lien 
tor  was  unable  to  pay  all  his  debts  when  he  gave  the  mort-  c^  76aya;,83C 
gage,  and  though  the  mortgagee  then  knew  the  mortgagor  8. 7. 
was  largely  indebted  to  the  United  States. 

Art.  4.  Liens  in  the  state  of  Louisiana.  These  are  on  the 
principles  of  the  late  civil  code  of  France,  and  deserve  at- 
tention :  1 .  because  law  in  one  of  our  states,  on  the  princi- 
ples, not  of  the  common  law,  as  in  the  other  states,  but  of  the 
civil  or  Roman  law :  2.  because  these  liens,  so  fairly  and 
equitably  tend  to  secure  the  rights  of  creditors. 

§  1.  These  liens  under  the  heads  of  privileges  and  mortga-  CiWlCode 
ges  of  several  sorts,  as  conventional,  resulting  from  the  agree-  of  I^ujaiana, 
ment  of  the  parties ;  judicial  mortgage,  the  effect  of  judgment ;  jjj°     £5*i  e 
and  3.  legal  or  tacit  mortgage,  that  exists  by  virtue  of  the&c. 
law  alone,  art.  3,  4,  &c.   The  conventional  is  only  by  an  au- 
thentic act,  made  in  the  usual  form  of  contracts,  or  by  an  act 
under  private  signature ;  a  mortgage,  verbally  stipulated,  is 
void,  and  no  oral  proof  is  admitted  of  it,  art.  5,  and  each  one 
must  be  fully  expressed  and  never  implied,  art.  6.   The/t«ft- 
cial  mortgage  is  a  lien,  that  is  the  effect  of  every  judgment ; 
is  of  the  same  nature  as  the  conventional,  and  leaves  the 
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Ch.  44.  debtor  in  possession  of  all  his  property,  but  makes  it  liable  in 
Art.  4.  the  same  manner  as  the  conventional,  to  the  payment  of  the 
amount  of  the  judgment  rendered  against  the  debtor,  art.  8. 
The  judicial  mortgage  or  lien  holds  from  the  rendition  of  the 
judgment,  if  an  appeal  and  affirmation,  from  the  day  the  first 
judgment  was  rendered ;  so  as  to  all  points  not  revised,  art. 
9,  10. 

§  2.  But  the  award  of'  arbitrators  is  a  lien  only  from  the 
day  on  which  its  execution  is  ordered  by  the  judge,  art.  11. 
So  judgments  rendered  in  the  other  states  or  territories  of 
the  union  are  a  lien  on  mortgages,  (fe  hypoAeque^)  only  from 
the  day  when  so  ordered;  art.  12.  Judgment  against  one 
deceased,  is  a  lien  on  the  heirs1  personal  property,  only  from 
the  day  of  the  judgment,  which  ordered  it  should  be  execu- 
ted against  said  heir;  art.  13. 

§  3.  "  Conventional  or  judicial  mortgages  (liens)  cannot 
operate  against  a  third  person,  except  from  the  day  of  their 
being  in  the  office  of  the  register  of  mortgages,"  as  by  law 
directed;  art.  14. 

§  4.  "A  legal  mortgage  is  that  which  proceeds  from  the  law, 
without  any  express  covenant  of  the  parties,"  but  is  ground- 
ed on  a  tacit  consent  the  law  presumes  to  have  been  given 
by  him  on  whose  property  it  grants  this  lien  ;  so  is  called  a 
tacit  mortgage,  (hypotheque  tacite.)  Such  is  the  lien  u  a  minor 
has  on  his  tutor's  property,  from  the  day  of  his  appointment ; 
such  is  that  which  the  law  gives  the  wife  for  her  dowry  on 
her  husband's  property ;"  art.  15. ;— she  has  this  lien,  1.  for 
the  restitution  of  her  dowry,  and  for  replacing  her  dotal 
effects  alienated  by  him,  and  brought  by  her  in  marriage, 
and  from  the  day  it  was  solemnized :  2.  such  effects  accrued 
to  her  during  the  marriage  by  succession  or  donation,  and 
from  the  day  of  each :  3.  to  indemnify  her  against  the  debts 
to  which  she  has  made  herself  liable  jointly  with  him,  and 
for  replacing  her  hereditary  effects  alienated,  from  the  time 
of  her  contracting  said  liability,  or  from  the  day  of  the  sale, 
art.  1 7 ;  and  these  liens  hold  for  the  benefit  of  her  heirs  and 
assigns,  18. 

§  5.  Minors,  or  persons  interdicted,  or  absent,  have  a  legal 
mortgage  on  their  tutors'  or  curators'  property  for  the  surety 
of  their  administration,  from  the  day  of  their  appointments  and 
until  their  accounts  be  finally  closed.  And  the  tutors  and 
curators  have  like  liens  on  the  property  of  their  wards  for 
their  advances  for  them,  art.  19;  so  as  to  those  who  assume 
the  management  of  the  property  of  such  incapable  person, 
from  the  day  of  assuming,  is  a  like  lien  on  their  estates,  art. 
20 ;  so  "  children  of  a  preceding  marriage,  whose  mother 
has  married  again,  without  calling  a  meeting  of  the  family  to 
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decide  whether  the  tutorship  of  the  said  children  shall  be    Ch.  44* 
preserved  to  her  or  not,  have  a  legal  mortgage  on  the  new    Art*  4* 
husband's  property,  for  the  acts  of  the  tutorship,  so  unlaw- 
fully kept  by  their  mother,  from  the  day  of  the  celebration  of 
the  new  marriage,"  art.  21. 

§  6.  u  There  is  a  legal  mortgage  from  the  day  of  closing 
of  the  inventory,  against  the  survivor  of  the  husband  or  wife, 
or  against  the  heirs,  who  have  been  entrusted,  by  the  inven- 
tory,  with  the  property  belonging  to  the  community  or  estate, 
art.  22;  so  our  principle  has  oeen  adopted  in  regard  to  par- 
tition made  among  coheirs,  a  mutual  lien  and  warranty, 
art.  23. 

§  7.  The  universal  and  particular  legatees  have  a  legal 
mortgage  on  the  estate  of  him  who  made  the  legacy,  from 
the  day  of  his  death,  for  securing  the  delivery  of  said  lega- 
cies by  the  heirs  or  other  persons  bound  to  pay  them;  art.  24. 

§  8.  The  state,  each  parish,  city,  or  other  corporation, 
company  in  trade,  &c,  have  this  legal  lien  on  the  property 
of  their  collectors,  and  others,  accountable  from  the  day  they 
entered  into  office;  art.  25. 

§  9.  There  is  a  legal  lien  on  the  property  of  sequestra- 
tors and  guardians  established  by  authority  of  justice,  from 
the  day  of  their  appointment,  art.  26.  This  legal  mortgage 
need  not  be  recorded  ;   art.  27. 

§  10.  "A  mortgage,  whether  legal,  judicial,  or  conven- 
tional, extends  to  all  the  debtor's  estate,  either  present  or  to 
come,  which  may  be  lawfully  mortgaged,  unless  that  with 
respect  to  the  estate  to  come,  some  contrary  stipulation  ex- 
ists ;"  art.  28. 

§  11.  These  mortgages  or  liens  are  simple  or  privileged  ; 
the  simple  gives  the  creditor  no  other  preference  of  right 
over  his  debtor's  property  than  is  derived  from  the  date  of  his 
title,  or  from  its  registry.  According  to  the  rule,  the  first  in 
time  is  paid  first.  The  privileged  mortgage,  or  "privilege,  is 
that  which  derives  from  a  privilege  cause,  which  gives  a 
preference  over  the  creditors,  who  have  only  a  simple  mort- 
gage, though  of  a  prior  date;  such  is. the  privilege  of  the 
vender,  who  has  the  preference  over  every  other  creditor,  for 
his  payment  on  the  real  property  he  has  sold;"  art.  29. 

§  12.  These  mortgages  or  liens,  are  also  general  or  special; 
the  general  one  u  includes  all  the  property  present  and  to 
come  of  the  debtor ;  the  special,  is  limited  to  certain  proper* 
ty,  as  to  the  property  present  or  restricted  nominally,  to  cer» 
tain  specified  property"  art.  30;  the  special  compels  the  creditor 
to  cause  to  be  sold  this  certain  property,  before  he  can  resort 
to  the  debtor's  general  property  .-—but  the  contract  may  be 
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Ch.  44.    otherwise ;  art.  31.    Only  those  capable  of  selling  can  mort- 
ar*. 4*      gage,  art.  32. 

§  13.  "The  only  property  capable  of  being  mortgaged 
are :  1.  the  immoveables,  which  are  in  commerce,  and  their 
accessories,  which  are  deemed  immoveable :  2.  slaves  in 
general :  3.  the  xisufruit  of  said  property;  and  its  accesso- 
ries for  the  time  it  lasts."  "  Moyeables  shall  no  longer  be 
subject  to  be  mortgaged,  either  generally  or  specially  ;''  "  but 
they  may  be  subject  to  a  privilege  when  they  are  yet  in  the 
debtor's  possession,  or  within  a  certain  time  limited  by  law, 
after  they  have  been  put  out  of  his  possession ;"  arts.  36, 37. 
§  14.  The  effect  of  such  mortgage  or  lien :  1.  the  debtor 
cannot  sell,  engage,  or  mortgage  the  same  property  to  other 
persons,  to  the  prejudice  of  the  prior  mortgage :  2.  if  the 
thing  mortgaged  goes  out  of  the  debtor's  hands,  the  creditor 
may  claim  it,  into  whatever  hands  it  comes,  insomuch  the 
third  possessor  of  it  is  held  to  pay  the  debt  for  which  mort- 

fage,  or  to  have  the  thing  to  be  sold,  that  the  creditor  may 
e  paid  out  of  the  proceeds  of  it :  3.  The  mortgagee  is  pre- 
ferred to  the  mere  chirographer,  or  personal  creditors,  and 
even  to  the  other  mortgagees,  who  are  posterior  to  him  in  the 
date  of  their  mortgage,  or  its  registry;  art.  39. 

§  15.  When  the  things  mortgaged  remain  in  the  debtor's 
possession,  the  creditor,  on  non-payment,  may  sue  for  pos- 
session, if  the  original  title  does  not  amount  to  a  confession 
of  judgment,  and  then  cause  the  thing  mortgaged  to  be  seized 
and  sold ;  and  if  the  title  amount  to  a  confession  of  judgment, 
he  may,  on  his  oath  that  the  debt  is  due,  obtain  from  the 
judge  an  order  for  the  immediate  seizure  of  the  thing  on 
which  the  lien  is.  But  if  the  thing  mortgaged  be  out  of  the 
debtor's  possession,  and  in  the  hands  of  a  third  possessor,  he 
must  then  proceed  against  the  third  possessor  by  what  is 
called  the  action  of  mortgage ;  art.  40. 

§  16.  Arts.  41, 42,  and  43,  direct  how  the  mortgagee  is  to 
get  possession  against  this  third  possessor,  and  that  he  pay 
all  aue  to  him,  or  surrender  the  thing  mortgaged ;  and  if  he 
fail  so  to  do,  the  mortgagee  creditor  may  cause  the  immovea- 
ble, or  slaves  mortgaged,  to  be  sold,  after  he  has  judgment 
against  the  principal  debtor  for  the  debt.  The  seizure  of  the 
property  mortgaged  is  ordered  by  a  judgment,  on  producing 
a  copy,  in  due  form,  of  the  mortgage  as  well  as  of  the  judg- 
ment obtained  against  the  principal  debtor,  supported  by  the 
oath  of  the  mortgagee  creditor,  stating  that  the  amount  of 
said  judgment  is  actually  due,  and  that  the  property  mort- 
gaged has  been  sold  to  a  third  person  named  in  the  petition ; 
but  the  order  of  seizure,  obtained  on  said  petition,  shall  be 
served  on  the  third  possessor  ten  days  before  the  execution, 
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ill  order  to  know  whether  he  will  not  rather  choose  to  die*    Ch.  44* 
charge  the  debt  than  to  let  the  propert  j  mortgaged  be  seized    Art.  4. 
and  ftoid :  art*  44.  he  may  oppose  the  sale  for  good  cause, 
or  give  up  the  thing  mortgaged,  and  avoid  the  action  of  mort- 
gage, if  not  bound  for  the  debt,  and  by  an  act  before  a  nota- 
ry ;  see  art.  46,  47. 

§  17.  On  the  petition  of  the  first  interested  persons  who 
sue,  a  curator  is  appointed  to  the  property  relinquished,  and 
under  him  the  sale  of  it  is  conducted  as  by  law  is  directed. 
Art.  48,  the  creditors,  mortgagees,  &c,  have  an  action 
against  this  third  possessor,  if,  oy  his  act  or  neglect,  the  pro* 
perty  mortgaged  is  damaged  to  their  prejudice ;  "  and  he 
can  claim  for  his  expenses  or  improvements,  only  to  the 
amount  of  the  increased  value  which  is  the  result  of  the  im- 
provement made:  but  the  income  is  due  from  him,  but  only 
from  the  time  the  order  of  seizure  was  served  on  him; 
and  he  is  restored  to  the  property  after  the  prior  lien  is  dis- 
charged, and  has  his  action  of  warranty  against  the  principal 
debtor.     Art.  48,  49,  50. 

§  18.  The  registry  of  mortgagee.  The  conventional  and 
judicial  mortgages  must  be  recorded  in  a  registry  kept  for 
the  purpose  at  New  Orleans  for  the  whole  state,  once  terri- 
tory, in  a  specified  time,  and  so  registered  are  valid  from  the 
date,  even  against  third  persons ;  but  if  not  in  the  tijne  fixed, 
then  from  the  time  of  recording,  against  third  persons,  being 
bona  fide ;  nor  can  the  mortgage  be  recorded  after  the  le* 
gal  term  ejcpired,  but  by  an  order  of  the  court,  given  for 
the  purpose.    Art.  52,  53. 

§  1 9.  "  But  privileges  on  moveables,  as  well  as  on  im< 
moveables,  ana  legal  mortgages,  have  their  effect  against 
third  persons,  without  any  necessity  of  recording ;"  art.  54  : 
The  mode  of  recording,  55  to  63,  and  the  register's  duty  and 
liability. 

§  .20.  The  acts  recorded,  may  be  erased  by  the  consent  of 
the  parties  concerned,  of  a  capacity  to  do  it;  so  by  a  judg» 
menu    Art*  64. 

§  21.  Of  the  order  cf  privileges  and  mortgages.  The  debt* 
or's  property  is  the  common  pledge  of  his  creditors,  and  the 
proceeds  of  its  sale  must  be  distributed  among  them  rateably, 
unless  there  exist  among  them  some  legal  causes  of  pre- 
ference. Art*  67.  The  privileged  creditor  is  preferred  to 
all  other  creditors,  even  those  who  have  mortgages,  and  are 
prior  in  time,  and  among  creditors  privileged,  the  preference 
is  settled  by  the  different  nature  of  their  privileges.  Art.  68, 
69.  Creditors  in  the  rank  of  privileges,  are  paid  in  concur* 
rence,  that  is,  on  an  equal  footing ;  70.    Privileges  may  exist 
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Ch.  44.    either  on  moveables  or  immoveables,  or  on  both  at  once,  7 1 ; 
Art.  5.     are  general  or  special  on  certain  moveables,  72. 

§  22.  The  debts  privileged,  or  liens  on  all  the  moveables 
in  general,  are  :  1.  Funeral  charges  :  2.  Law  charges : 
3*  Charges  in  the  last  sickness  ;  these  last  on  an  equal  foot* 
ing:  4.  Wages  of  servants  and  hired  persons  for  the  year 
last  past,  or  for  what  is  due  to  them  on  the  current  year  : 
5.  The  price  of  the  subsistence  furnished  to  a  debtor,  and  to 
his  family,  during  the  last  six  months,  by  traders  in  retail,  as 
bakers,  butchers,  &c. ;  and  during  the  last  year,  by  board- 
ing-houses and  tavern-keepers*     Art.  73. 

§  23.  Debts  privileged  on  certain  moveables  are :  1.  The 
salaries  of  the  overseers  for  the  year  last  past,  or  the  current 
year,  on  the  produce  of  the  crop  of  the  said  year  i  2.  The 
rents  of  immoveables,  and  the  hire  of  slaves  employed  in  work- 
ing the  same,  on  the  produce  of  the  crop  of  the  year,  and  on 
the  proceeds  of  the  furniture  which  is  found  in  the  house  let, 
or  on  the  farm,  and  of  every  thing  which  -serves  to  the  working 
of  the  said  farm.  The  landlord  may  seize  the  furniture  which 
was  in  the  bouse  or  on  the  farm,  when  it  has  been  removed 
without  his  consent,  urging  his  claim  within  a  fortnight  from 
the  day  of  its  removal ;  then  as  to  things  pledged,  monies 
laid  out  in  preserving  the  thing ;  things  furnished  by  inn- 
keepers ;  the  carrier's  charges,  &c,  like  rules  as  the  com- 
mon law  prescribes.  Art.  74.  Liens  on  the  estates  of  debt- 
ors to  the  public.     Id. 

§  24.  Creditors  have  privileges  or  liens  on  immoveables, 
for  the  price  of  them,  sold  for  ready  money  or  on  credit,  a 
mortgage  agreed  on  or  not,  the  debt  not  being  altered.  This 
privilege  extends  to  slaves  and  cattle  sold  with  the  estate  : 
2.  Architects  and  other  undertakers,  brick-layers  and  other 
workmen  employed  in  building  and  repairing,  &c,  have  their 
liens  thereon,  76  to  81  :  several  other  matters,  81.  These 
liens  are  discharged  in  several  ways,  as  by  prescription,  &c.f 
which  in  most  cases  is  thirty  years. 

§  25.  As  these  liens  are  numerous  and  important,  and  un- 
known in  the  other  states,  yet  of  importance  to  their  citizens 
trading  in  Louisiana,  it  may  be  very  useful  thus  far  to  state 
them  here  for  the  information  of  all. 

Art.  5.  Liens  in  equity.    §  1.  Equitable  liens  on  goods, 
&c,  ch.  44,  a.  3,  s.  6 ;  on  real  estate,  Brown  v.  Gilman,  ch/  - 
225,  a.  9,  s.  11.  >,  - 

§  2.  Sugden,  386, 399,  states,  when  a  vender  delivers  pos- 
session of  an  estate  to  a  purchaser,  not  receiving  the  pui* 
chase  money,  whether  the  estate  be  conveyed  or  not,  equity 
gives  the  vender  a  lien  on  it  for  the  purchase  money  not 
paid,  though  there  be  no  special  agreement  to  that  effect. 
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Cites,  Chapman  v.  Tanner,  which  see,  ch.  112,  a.  2,  s.  20;    Ch.  44. 
Pollixfen  v.  Moore,  3  Atk.,  272 ;  4  Bro.  C.  C.  302,  424 ;  6     Art.  5. 
Ves.  Jr.,  483,  Mackreth  v.  Symmons ;  1 5  Ves.  Jr.,  329,  Gar- 
son  v.  Green ;  1  Johns.  Ch.  R«,  308 ;  Gilman's  case  above, 

1  Mason's  R.,  192  ;  Irvine  v.  Campbell,  6  Bin.,  118  ;  Ridge- 
ly  v.  Carey,  4  JIar.  &  McHen.,  167  ;  2  Desaus.  Ch.  R., 
509 ;  1  Yeates,  393 ;  Williams  v.  Price,  5  Muns.,  507  ;  Smith 
v.  Hibbard,  2  Dickens,  730  ;  Charles  v.  Andrews,  9  Mod. 
152,  153  5  Cole*.  Scott,  2  Wash.  R.,  141  ;  4  Yeates, 300. 

§  3.  So  if  the  vender  cannot  make  a  title  and  has  received 
part  of  the  purchase  money,  the  purchaser  has  a  lien  on  the 
estate,  though  he  may  have  a  distinct  security  for  the  mo- 
ney ;  Laconv.  Mertins,  3  Atk.,  1. 

§  4.  Equity  will  not  raise  an  equitable  lien  in  favour  of  aliens 
incapable  of  holding  real  estate  to  their  own  use  ;  4  Whea- 
ton,  453,  Orr  u.  Hodgson.  The  same  principle  holds  as  to 
papists  in  England,  Harrison  v.  Southcote,  2  Ves.  389 ;  but 
Craig  v.  Leslie,  3  Wheaton,  563  to  591,  distinguishes  be- 
tween an  alien's  capacity  to  take,  and  that  of  a  papist ;  p.  588. 

§  5.  When  the  vender  takes  an  independent  security  for 
the  purchase  money,  he  has  no  lien  on  tne  estate.  It  proves 
he  did  not  trust  to  it  as  a  pledge.  Brown  v.  Gilman,  4 
Wheaton,  291.  The  doctrine  of  the  vender's  lien  on  the 
land  for  the  unpaid  purchase  money  is  no  doubt  derived  from 
the  civil  law,  (see  art.  4,)  and  is  well  settled  as  between  ven- 
der and  vendee,  and  those  claiming  under  the  vendee,  with  no- 
tice of  the  non-payment.  See  Mackreth  v.  Symmons,  15 
Yes.,  329 ;  Garson  v.  Green,  1  Johns.  Ch.  R.,  308 ;  but 
these  liens  exist  only  where  it  is  to  be  inferred  from  the  in* 
tention  of  the  parties,  or  rather  where  they  are  not  to  the 
contrary,  as  they  appear  to  be  by  taking  other  security ;  the 
substitutes  adopted  by  the  parties  for  these  liens  raised  by 
equity,  must  be  very  numerous  and  often  uncertain.  The 
cases  are  numerous;  as  Hughes  v.  Kearney,  1  Scho.  &  Lefr., 
132 ;  most  of  the  above  cases ;  Nairn  v.  Prowse,  6  Ves. 
752  ;  Blackburn  v.  Gregson,  1  Bro.  C.  C.  420  ;  Coppin  ?• 
Coppin,  2  P.  W.  291  ;  15  Ves.  Jr.,  341,  348  ;  Wilson  &  al. 
v.  Graham's  executor,  5  Muns.,  297 ;  Bond  v.  Kent,  2  Vcrn., 
291 ;  Cowell  v.  Simpson,  16  Ves.  Jr.,  278 ;  Hunt  x>.  Bletsee, 

2  Eq.  Ca.  Abr.,  683 ;  Jones  t>.  Stanley,  do.,  685 ;  Gibbons 
v.  Baddall,  2  Eq.  Ca.  Abr.  682.  Even  as  to  these  liens  in 
equity,  the  authorities  are  not  uniform. 

§  6.  The  authorities  rather  are,  that  the  vender  does  not 
waive  or  lose  his  lien  in  equity,  if  he  take  the  vendee's  bare 
note  or  bond  for  the  purchase  money  not  paid,  even  when 
the  land  comes  into  the  hands  of  a  third  person  with  notice  of 
the  non-payment.    Gibbons  v.  Baddall,  2  Eq.  Ca.  Abr.  682 ; 

vol.  ii.  36 
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Ch.  45.     Keame  t.  Boteler,  Carey's  Ch.  R.,  35 ;  Stouffree,  lessee,  r. 

Art.  1.  Coleman,  1  Yeates,  393;  1  Mason,  215 ;  and  Coppin  v.  Cop 
pin,  Austin  x>.  Halsey,  6  Yes.  Jr.  475 ;  see  Harden,  48,  Fa- 
well  v.  Heelis,  Ambl.  724. 

§  7.  This  lien  in  equity  is  gone,  if  the  vender  take  the  se- 
curity of  a  third  person  for  the  purchase  money.  Cole  ?• 
Scott,  Austin  u.  Halsey,  Bond  v.  Kent,  Kbove ;  Grant  v. 
Milk,  2  Yes.  &  Beame,  306 ;  1  Mason  R.,  212 ;  1  Mod.  346. 


CHAPTER  XLV. 


ASSUMPSIT.    MARKETS  OVERT,  AND  FAIRS. 


See  Ton  and      Art.  1.    §  1.  In  this,  as  in  other  actions,  principles  of  law 
Trover.         peculiar  to /am  and  market*  overt  often  come  into  question  j 
though  in  the  technical  sense  of  the  words,  there  are  none  of 
these  now  kept  in  this  state,  and  but  very  few  in  any  of  the 
United  States ;  yet  many  of  the  principles  peculiar  to  a  mar* 
ket  overt  are  practised  upon  here. 
jj1*?*  Col°*       §  2.  By  th*ese  laws,  fairs  and  markets  were  allowed  on 
1633  Tw8.    cert*"1  days  *n  Boston,  Salem,  Lynn,  Charlestown,  Water- 
town,  and  Dorchester,  but  no  mode  of  regulating  them  was 
t  prescribed,  and  therefore,  probably,  regulated  by  the  Eng- 
lish law  so  far  as  there  were  any  regulations  at  all. 
5  Co.  3,  §  3.  In  this  case  it  was  adjudged  that  a  fair  is  but  a  fran* 

case  —  chise,  or  liberty,  not  manurable,  and  out  of  which,  rent  can- 
2  Camp.  R.  not  be  reserved ;  and  if  reserved,  it  is  only  in  contract ;  for 
335.  there  can  be  no  distress  or  assize  of  it,  nor  can  it  be  incident 

to  a  reversion,  or  go  with  it. 

^fkao6'  §  4"  What  **  a  mar**'  •  I*  k  defined  to  be  a  privilege  with- 
22i!—  *  in  a  town  to  hold  a  market,  and  usually  in  the  market-place  ; 
2  Rob.  140,  every  fair  includes  a  market,  but  not  e  contra  ;  and  neither 
j|75 —  m„  can  be  but  by  grant  or  prescription ;  and  if  a  nuisance,  may  be 
l  Lev.  296.  reputed  by  a  scire  facias  ;  and  it  is  a  nuisance  when  erected 
on  the  same  day,  too  near  an  ancient  one,  or  to  the  annoy- 
ance of  the  people. 

According  to  Judge  Blackstone,  the  only  open  market  in 
the  country  in  England,  is  the  market-place  or  spot  of  ground 
set  apart  by  custom  or  prescription,  for  the  sale  of  particular 
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goods  ;  but  in  London,  every  shop  in  which  goods  are  publicly    Ch.  45. 
exposed  to  sale,  is  a  market  overt  for  such  things  only  as  the     Art*  1. 
owner  professes  to  trade  in ;  and  market-days  in  the  country  s.^-v-^^ 
are  only  those  special  days  which  are  assigned  by  charter  or  2  ^l,_^2m' 
prescription  ;  but  in  London,  every  day,  except  Sunday,  is  a  Jan^  ee'w. 
market-day,   and  except  holidays,  between  stwwwing  and  _2Bac. 
5un-*e#ing.    The  Saxons  in  tumultuous  times,  when  much  466.— l  Cro. 
property  passed  by  theft,  plunder,  and  sale,  found  it  nece&-  ^7~^4>o 
sary  to  prohibit  the  sale  of  any  article  above  the  value  of  ei.  558, 592. 
twenty  pence,  unless  in  open  market,  and  to  direct  every  bar* 
gain  and  sale  to  be  contracted  in  the  presence  of  credible 
witnesses  ;  the  intention  of  an  open  market,  must  originally 
have  been  to  prevent  the  transfer  of  any  personal  property, 
but  in  a  particular  place,  and  in  a  special  mode  ;  many  of  the 
mischiefs  intended  to  be  prevented  were  the  sales  of  pirates, 
thieves,  and  plunderers,  who  in  early  and  barbarous  times 
were  very  numerous*    The  United  States  from  their  first  set- 
tlement having  been  a  part  of  an  orderly,  well  established 
government,  never  had  any  considerable  occasion  for  such 
restrictions ;  and  hence  they  have  scarcely  existed  here. 
When  the  lawless  state  of  the  times  made  fairs  and  open 
markets  necessary,  all  private  contracts  were  discounte- 
nanced by  law,  and  as  late  as  the  2d.  of  Ph.  and  Mary,  no  2  P.  &  M 
person,  living  in  the  country,  was  allowed  to  sell  by  retail,  ^  7* 
any  woollen  or  linen  clothes,  haberdash,  grocery,  or  mercery 
wares,  &c,  but  under  certain  restrictions. 

And  as  these  public  sales  in  open  market  were  attended 
with  some  expense,  certain  duties  were  established,  as  toll, 
or  a  reasonable  sum,  to  the  owner  of  the  market,  and  for  at- 
testing the  sales,  and  an  action  lay  against  him  who  took  too 
much  toll.  Toll  is  not  incident  to  a  fair  or  market,  but  only 
by  special  grant ;  and  it  is  regularly  due  from  the  buyer 
and  not  from  the  seller  ;  of  the  toll,  any  one  may  be  exempt 
by  grant  or  prescription. 

§  5.  The  owner  of  the  market  may  have  assumpsit  for  his  Dougl.  728. 
loll,  but,  as  every  person  has  a  right  to  come  there  with  his  —  *  T.  R. 
goods,  as  to  a  public  fair  or  market,  for  sale,  they  cannot  be  fJIfj^^ 
distrained,  damage  feasant,  by  the  owner  of  the  soil  or  fair,  Auatin  v.     ' 
nor  can  he  have  trespass.  Whittred. 

§  6.  Nor  can  one  complain  of  the  disturbance  of  his  mar-  l  Bos.  &  P. 
ktt,  though  by  patent,  if  he  suffer  another  person  to  erect  one  ^i  H°J" 
in  his  neighbourhood  and  use  it  twenty-three  years  without  croftr'Heel* 
interruption.      The  plaintiff's  market  was  for  the  sale  of 
horses  and  cattle,  so  was  the  defendant's. 

§  7.  But  it  is  a  trespass  to  put  tables  in  a  market-place  for  2  W.  Bl. 
the  sale  of  goods  thereon,  without  permission  from  the  owner  1J]Ji  Mayor 
of  the  soil ;  the  defendant  justified  the  market,  &c. ;  plain-  jf  sj£J!^ 

WUles,  623. 
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Ch.  45.  tiffs  replied  their  freehold  and  inheritance,  and  the  defendant  of 
Art.  2.  his  own  wrong,  &c.  Judgment  for  the  plaintiffs,  for  the  de- 
v^v-^/  fendant  may  have  a  right  to  go  to  market, "  but  not  to  med- 
dle with  or  encumber  the  soil." 
Palm.  77.—  §  8*  And  stallage  in  a  market  is  due  for  liberty  to  have 
WUion,  107.  stalls  there,  or  for  removing  them  from  one  place  to  another ; 
— Wiiiif8'  a  ."S^t  to  go  to  a  market  does  not  include  a  right  to  meddle 
628.  with  the  soil*    Pickage  may  be  a  duty  for  picking  holes  in 

the  soil,  for  the  posts  of  stalls ;  and  there  may  be  groundage, 
also,  or  rent  for  the  ground.     There  may  be  a  reasonable 
agreement  between  the  owner  of  the  market  and  the  market* 
man  about  such  things* 
Stra.  1187.        §  9.  There  is  no  market  overt  in  England  for  pawning  or 
Hartopv.      pledging  things,  and  whenever  one  pleads  a  purchase  in  an 
open  market,  he  must  prove  it  was  at  a  convenient  time,  as  the 
purchase  to  be  valid  must  be  seasonably  made,  and  with  all 
the  notoriety  intended  in  such  a  market. 
*  Bl.  Com^        Art.  2.  Change  of  property  in  market  overt.  §  1 .  The  material 
2  Bac.  459.    9ucsti°n  *s,  how  is  property  changed  in  market  overt,  and 
—2  inat.  *    especially  in  Massachusetts.    Generally  a  man  may  sell  his 
oi3w714'~~    awn  ProPerty  at  ^y  t"ne  or  place,  and  there  are  cases  in 
icon's  Use  w^c^  he  may  transfer  the  property  of  another  by  a  regular 
of  the  Law,    8ak  in  open  market,  observing  all  the  rules  and  regulations 
158.—  the  law  requires,  to  make  the  sale  notorious.    It  is  expedient 

6  c5'  4fi3  ~  *kat  *ke  caPe^u^  honest  buyer  should  at  all  times  and  at  all 
2  lnat.  320.  events  t>e  secure  of  his  purchase ;  otherwise  all  commerce 
—6  Com.  D.  must  be  at  an  end.  Therefore  the  rule  is,  that  all  sales  of  any 
t^i'lin  t^ing  vendible,  in  open  market,  shall  bind  the  parties  and  all 
SRoL  is!.'  ot^ers  having  right  or  property  in  the  thing,  even  infants, 
— 1  And.  '  idiots,  femes  covert,  and  persons  possessed,  as  executors  and 
344.— Jones,  administrators.    But  the  rule  is  understood,  and  the  original 

R  750*  Har  owner  '08es  not  ^  property,  and  the  purchaser  gains  no 

^  ;.        right : 

Smith.—  §  1.  If  the  original  owner  uses  due  diligence  in  convicting 

gw  W.  B.  the  thief:   21  Hen.  VIII,  ch.  11. 

624k— 2  Rol.      §  ^*  ^  ^e  buyer  knows  the  property  not  to  be  the  seller's : 

122.  '      §  3.  If  the  sale  be  not  in  an  open  place,  as  an  open  shop,  where 

people  passing,  may  see  what  is  done,  and  also  seize  the 
goods ;  and  a  sale  agreed  upon  out  of  the  market  and  con- 
firmed in  it,  is  not  valid ;  and  "  the  sale  of  goods  in  any  house 
or  shop  in  any  city,  does  not  alter  the  property ;  for  no  one 
can  come  into  my  shop,  against  my  will,  to  see  whether  any 
sale  be  made ;  and  it  ought  to  be  open  as  well  to  the  seizure 
as  to  the  view ;" 

§  4.  If  the  things  be  not  of  a  quality  the  buyer  usually  deals 
in,  as  if  plate  be  sold  in  a  scrivener's  shop : 

§  5.  If  the  goods  be  not  sold,  and  a  valuable  consideration 
be  not  actually  paid  for  them : 
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§  6.  If  the  sale  be  with  covin,  as  if  there  be  any  combina-    Ch.  45. 
tion  between  the  seller  and  the  buyer  to  defraud  the  true    Art.  2. 
owner :  s^^v^^s 

§  7.  If  the  contract  be  not  begun  in  market  overt,  or  not 
wholly  made  there : 

§  8.  If  the  sale  be  not  made  between  sunrising  and  sun- 
setting: 

$  9.  If  a  stranger  sell  A's  goods  in  open  market,  yet  if 
the  seller  afterwards  gets  the  goods  again,  A  may  take  them 
from  him,  for  the  seller  shall  not  take  advantage  of  his  own 
wrong: 

6  10.  If  I  buy  my  own  goods,  it  does  not  bind  me  to  pay, 
unless  the  property  had  been  changed  by  a  former  sale : 

§  11.  If  the  sale  be  by  an  infant  whose  infancy  is  visible, 
or  by  a  known  feme  covert,  of  things  she  does  not  usually  deal 
in,  it  is  void : 

§  12.  A  sale  in  a  covert  place,  within  a/otr  or  market,  does 
not  change  the  property ;  as  in  a  back  room  or  warehouse,  or 
behind  a  hanging,  or  cupboard,  where  one  passing  before  the 
shop,  cannot  see ;  or  whtn  the  windows  of  the  shop  are  shut : 

§13.  Ifgoods  be  *to^  and  sold  in  an  o/>en  mar/eel,  no  action  Bac.Abr. 
lies  against  the  vendee,  for  thereby  the  property  is  changed:  *M,  »5. — 
so  if  taken  and  sold  by  pirates.  Hob.  79. 

§  14.  It  has  been  decided  that  if  A  steal  B's  sheep,  and  *T*  R\™°* 
sell  them  for  a  fair  price  to  C  in  open  market,  and  C  sells  s^J     *~ 
them  for  a  fair  price  to  D,  before  B  gets  the  thief  convicted ; 
B  cannot  maintain  trover  against  C  for  them,  though  B  noti- 
fies him  of  the  theft  before  he  sold  them ;  and  though  after  C's  21 H.  8,  c. 
sale  of  them,  B  prosecutes  the  thief  to  conviction.   This  is  the  n* 
law  in  England.    But  has  this  law  been  adopted  here  ?    See 
Ch.  196: 

A  market  mav  be  removed  to  any  place  within  the  grant,  3Eut,538, 
and  even  after  held  in  one  place  twenty  years :  '         £STw  Hi 

§  15.  An  action  lies  for  keeping  a  market  to  the  plaintiff's  iMod.69~ 
prejudice  in  his  market,  thougn  the  defendant  does  not  keep  Yard*. Ford, 
nis  on  the  same  day  the  plaintiff  does  his ;  and  a  new  market  -*  Sannd. 
may  be  a  nusance  to  an  ancient  one,  though  held  on  different  172tol76« 
days.    And  twenty  years'  possession  of  an  easement,  is  good  to  1 Bof  • &  p- 
support  an  action  on  the  case,  or  to  bar  it,  if  the  defendant  ^^Jlc ^ 
has  had  twenty  years'  uninterrupted  possession ;  and  it  is  no  an-  d.  1799' &c. 
swer  to  shew  the  party  claiming  "  originally  obtained  the  a.  1,  a.  6. 
use  and  possession  of  it  by  usurpation  and  wrong."    But  the  £n2:B£ "  N# 
better  opinion  is,  that  such  possession  is  only  evidence  whence  mer  r\  sam- 
to  presume  a  grant,  a  license,  or  an  agreement :  men. 

§  16.  As  to  light;  forty,  fifty  or  sixty  years  have  been  it. R.42Q. 
named,  but  no  time  is  fixed.    A  way  presumed  to  have  been 
granted  after  thirty  years'  possession  ;  so  twenty-five  years 
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Ch.  45.    as  to  light.    Twenty  years  is  a  presumptive  bar  that  ought 

Art.  3.      to  go  to  the  jury ;  but  such  possession  must  be  with  the  ac* 

s^^v"^*/  quiescence  of  him  who  was  seized  of  an  estate  of  inheritance. 

Art.  3.  Cases  in  Massachusetts.  §  1.  There  are  no  cer- 
tain regular  markets  in  this  state  as  there  are  in  England. 
The  question  as  to  the  validity  of  the  sale  of  one  man's  pro- 
perty by  another,  seems  to  be  whether  the  buyer  makes  an 
open  and  fair  purchase,  and  whether  he  has  any  good  reasons 
to  suspect  the  seller.  The  question  can  only  be  between  the 
owner  and  buyer,  or  one  holding  under  the  buyer.  If  one 
take  my  property  wrongfully,  there  can  be  no  auestion  be- 
tween me  ana  him.  I  may  recover  it  from  him,  or  the  proceeds 
in  an  action  of  assumpsit,  or  other  action,  as  the  case  may 
be ;  but  if  he  sell  it  to  A,  I  can  recover  of  him  or  not,  ac- 
cording to  circumstances*  The  question  may  be  between  two 
innocent  men,  who  shall  bear  the  loss ;  the  owner,  guilty  of 
no  negligence,  or  the  fair  buyer  for  a  fair  price.  And  as  be- 
tween the  owner  and  buyer  it  must  be  a  question,  in  every 
case,  depending  on  the  circumstances  of  it,  on  whom  the  loss 
shall  fall ;  and  wherever  there  is  the  greatest  degree  of  fault, 
the  loss  will  fall. 
Man,  8.  J.  §  2.  In  one  case  in  this  state,  a  question  arose  as  to  a  sale 
^^i  ***▼•  in  market  overt.  In  this  case  the  plaintiff  owned  a  team,  con- 
wick  ^^k^  siting  of  a  waggon,  a  pair  of  oxen,  and  a  pair  of  horses ;  and 
Harndell,  Jr.  ^ve<^ at  Milford,  in  New  Hampshire,  about  seventy  miles  from 
Salem,  and  agreed  to  transport,  with  his  team,  a  load  of  bar- 
rels from  Mijford  to  Salem,  for  one  Lawrence,  and  employed 
one  Smith,  his  hired  man,  to  drive  his  said  team;  when  Smith  eot 
to  Wilmington,  in  Massachusetts,  on  his  journey,  just  at  nignt, 
he  put  up  with  his  team  at  Col.  Harndell's  tavern  in  Wil- 
mington, father  of  the  defendant,  and  where  he  lived,  and 
there,  and  in  that  town,  the  said  Smith  offered  the  waggon 
and  oxen  for  sale,  publickly,  to  several  persons,  and  proposed 
to  return  with  his  horses,  having  a  saddle,  and  giving  as  a 
reason  that  he  could  buy  a  sleigh  (was  in  November,  1795,) 
and  take  a  load  up,  and  could  make  something  by  it.  Five 
or  six  witnesses  testified  that  Smith  was  a  decent  looking 
man,  and  from  his  manners  and  appearance  might  well  be 
supposed  to  be  the  owner  of  the  team  and  waggon ;  (for  he 
said  the  barrels  belonged  to  Lawrence,  on  which  his*  name 
was  branded  at  large.)  Among  others,  Smith  offered  them 
to  the  defendant,  and  he  agreed  to  buy  them  at  about  $23, 
and  the  bargain  was  in  the  road  near  the  said  tavern,  in  a 
country  town,  and  just  in  the  beginning  of  the  evening.  The 
waggon  and  oxen,  Smith  delivered  as  his  property  to  the  de- 
fendant ;  from  the  evidence  they  were  worth  about  $30. 
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The  defence  was,  that  the  defendant  had  acquired  the  pro-    Cfl.  45. 
perty  by /air  purchase  in  open  market,  not  of  a  thief,  but  of    Art.  3. 
the  plaintiff's  hired  man,  and  of  one  trusted  with  his  property*  v-^v^^*> 

Verdict  and  judgment'  for  the  plaintiff.  The  court  said, 
that  there  were  no  certain  regular  markets  in  this  country  as  in 
England,  where  horses,  See*  are  brought  and  registered  in  a 
certain  manner ;  but  that  every  where,  certain  places  were  open 
markets  for  certain  sales*  As  if  B  deal  in  certain  jjoods, 
and  A  puts  his  goods  of  the  kind  into  B's  store,  and  B  sells 
them,  the  sale  is  good,  though  B  in  fact  had  no  power  to  sell 
them;  for  the  purchaser  buys  them,  and  pays  the  value,  and 
had  no  cause  to  suspect  B  was  not  the  owner*  So  if  A  deliver 
to  B  a  quarter  of  .meat,  and  B  carries  it  to  a  market-town, 
and  there  sells  it  for  the  value,  and  as  his  own,  and  under  no 
circumstances  to  excite  suspicion  he  was  not  the  owner,  the 
property  is  changed,  and  the  purchase  is  good ;  and  since 
the  owner  trusted  B  with  the  property,  and  enabled  him  to 
appear  to  be  the  owner  of  it,  and  B  is  fled,  and  the  owner  or 
bona  fide  purchaser  must,  one  or  the  other,  necessarily  lose 
the  property,  the  owner  who  trusted  the  rogue  ought  to  lose 
ft. 

But  in  the  case  in  trial,  the  court  doubted  if  a  tavern  in  a 
country  town,  was  properly  an  open  market  for  selling  a  wag- 
gon and  oxen,  out  of  a  loaded  team,  on  a  journey  of  seventy 
miles ;  and  especially,  the  court  thought  the  circumstances 
of  the  case,  as  the  very  low  price,  and  the  hint  the  defendant 
had,  not  to  trust  Smith,  &c,  were  sufficient  to  raise  a  sus- 
picion. Therefore,  the  defendant  could  not  be  2^  fair  purchaser 
for  the  value,  without  any  just  cause  to  suspect,  that  Smith 
was  not  the  true  owner. 

§  3.  In  this  action  of  replevin  the  court  decided,  that  there  8  Mass.  R. 
are  no  markets  overt  in  this  state,  and  a  sale  in  the  public  61V D»J»« 
market-place  in  Boston  by  one  who  had  feloniously  acquired  !l|  TyleS 
the  possession  of  the  articles  (forty  firkins  of  butter)  sold,  r.  338. 
was  held  not  to  transfer  the  property. 

§  4.  Cases  in  New-York*    Held,  the  English  law,  as  to  sales  1  Johns.  R. 
in  market  overt,  is  not  applicable  here.  471« 

§  5.  Property  not  brought  into  the  market,  and  for  any  6  East,  438, 
thing  that  appears  never  would  be,  yet  sold  there  by  sample,  «e^.!?buJy, 
pays  no  toll.     As  where  an  action  of  the  case  was  brought  v  DistonV 
t>y  the  owners  of  a  market,  having  a  prescriptive  right  to 
toll  on  all  corn  brought  into  their  market  to  be  sold,  and  there 
sold.     The  plaintiffs  alleged  that  the  defendant  intending  to  Numerous 
deprive  them  of  their  tolls,  fraudulently  bought  corn  in  the  caie9  cited' 
market  by  sample,  knowing  it  was  not  there  in  bulk  at  the 
time  of  the  sale,  whereby  the  plaintiffs  were  prevented  taking 
their  tolls.     Held,  this  declaration  was  not  supported  by 


288  ASSUMPSIT. 


Ch.  45. 

ArL3. 


evidence  of  the  mere  fact  of  such  purchase  by  sample  in  the 
market,  though  with  the  knowledge  of  the  plaintiffs'  claim  of 
toll,  coupled  with  the  fact  of  not  paying  the  toll  on  demand 
afterwards,  when  the  com  was  delivered  to  the  defendant  in 
the  same  borough,  but  out  of  the  market ;  for  non  constat, 
the  corn  would  otherwise  have  been  brought  into  the  market, 
or  that  the  defendant  did  any  act  to  induce  the  owner  of  it 
not  to  bring  it  there  in  the  first  instance. 

§  2.  Neither  will  the  fact  of  such  purchase  by  sample  in 
the  market,  though  coupled  with  the  subsequent  delivery 
out  of  the  market,  support  a  count  for  toll,  as  for  corn  brought 
into  the  market  and  there  sold.  The  plaintiffs  declared  they 
were  possessed  of  a  certain  market,  nolden,  &c. ;  the  court, 
in  this  case,  made  a  strong  distinction  between  the  buyer  and 
seller  of  corn,  and  observed  the  seller  only  had  an  election 
to  bring  it  into  the  market  in  bulk,  and  if  he  did  not  choose  to 
do  it,  the  buyer,  as  in  this  case,  must  buy  as  he  did  out  of 
the  market,  or  not  buy  at  all ;  and  refusing  to  pay  the  toll 
on  the  delivery  of  the  wheat,  could  not  make  the  buyer  a 
wrong  doer,  ab  initio,  unless  he  had  at  the  time  of  the  pur- 
chase, an  original  intention  to  avoid  the  toll ;  a  factor  matter 
neither  alleged  or  proved.  But  according  to  the  authorities 
cited,  had  the  seller  of  the  corn  been  going  to  this  market 
with  it,  and  the  buyer,  the  defendant,  prevented  him,  he  might 
have  been  liable  to  an  action  ;  and  cited  6  Mod.  49,  "  where 
one  has  a  market  and  a  toll,  and  another  is  coming  with 
goods  to  the  market,  for  which,  if  sold,  toll  would  be  due, 
and  a  third  person  hinder  him  from  coming  to  the  market, 
an  action  lies  for  the  lord  of  the  market,  because  of  the  pos- 
sibility of  tlamages."  The  principles  of  this  case,  especially 
the  last,  as  to  preventing  one  paying  toll,  who  is  going  or 
about  to  do,  and  who  would  do,  it,  if  not  so  hindered,  will  ap- 
ply, generally,  to  the  cases  of  toll,  as  to  bridges,  canals, 
turnpikes,  &c. 
3Binn.228<»  Stated  the  Spanish  law  on  this  subject,  ascertained  by 
commission,  to  New  Orleans. 
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CHAPTER  XLVI. 


ASSUMPSIT.    MARRIAGES. 


Art.  1.    §  1.  In  this  action  the  marriage  relation  often  Sec  Baron 
comes  in  question :  many  actions  of  assumpsit  resulting  from  *?*  ^emet 
the  marriage  state,  have  already  been  considered  under  the  poor  $£* 
head  of  Baron  and  Feme  ;  more  may  be  considered  here,  and 
as  many  actions  and  important  rights  depend  on  a  legal  mar' 
naze,  it  may  be  proper  here  to  treat  the  subject  somewhat 
at  large.    Marriage  confers  various  rights  on  each  party, 
and  like  any  legal  transaction  on  which  the  party  grounds 
a  right,  must  be  proved  in  all  cases ;  but  in  each  case  the 
question  is,  what  proves  the  marriage.    In  some  cases,  as  in 
adultery,  bigamy,  polygamy,  criminal  conversation,  &c,  it 
can  be  proved  onlv  by  the  record,  or  by  a  witness  present 
at  the  marriage ;  but  in  other  cases  it  may  be  proved  by 
acknowledgment,  cohabitation  or  reputation :    no  contract 
has  been  more  important  or  more  susceptible  of  various  mo- 
difications, than  that  of  marriage  ;  most  nations  seem  to  have 
viewed  it  in  part  a  civil,  and  in  part,  a  religious  contract :  Jus.  Inst. 
hence  the  repeated  struggles  and  alternate  success  between  L*  *• T*  10* 
the  civil  and  ecclesiastical  powers,  for  the  right  to  regulate  l  French 
marriages.    In  Catholic  countries  the  church  has,  usually,  ^J*11  Codc» 
possessed  it,  till  the  French  revolution  produced  a  change. 

§  2.  In  the  United  States,  and  especially  in  New  England,  J***8*  Col« 
it  has  ever  been  a  primary  object  to  preserve  the  purity  and  {£39*' 
sanctity  of  the  marriage  state  :  in  the  colony  of  Massachu- 
setts, as  early  as  1639,  a  law  was  passed  to  regulate  banns 
and  marriages,  and  to  inflict  a  heavy  penalty  on  any  man, 
who  struck  his  wife,  or  wife  who  struck  her  husband  ;  also, 
to  prevent  any  advances  towards  a  matrimonial  connection 
on  the  man's  part,  before  the  consent  of  the  parents  or  go- 
vernors of  the  maid  was  obtained,  or,  in  their  absence,  of  the 
nearest  magistrate.  The  courts  early  decided  that  it  was 
unlawful  for  a  man  to  marry  his  first  wife's  natural  sister. 

§  3.  Marriage  defined,  <frc.   The  common  law  considers  it  l  Bl.  Com. 
as  a  civil  contract,  the  holiness  of  it  is  left  to  the  church.  433# 
The  laws  of  Massachusetts  take  no  notice  of  precontracts,  or 
impotency,  any  further  than  impotency  may  be  a  cause  of  di-  Mar«  1786. 
vorce,  by  the  statute  of  1786 — Early  marriages  are  benefi- 

vol.  j i.  37 
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Ch.  46.    cial  to  the  state,  and  serve  the  cause  of  religion  and  morality, 

Art.  1.     and  no  where  more  so,  than  in  the  United  States — This  impo- 

v^^v*^^,  tency  must  exist  at  the  time  of  the  marriage ;  a  marriage  can 

have  no  validity  where  there  is  no  reason  or  understanding  ; 

as  in  the  case  of  an  idiot  or  lunatic,  so  where  there  is  no 

1  Bl.  Com.  consent,  as  among  minors  under  twelve  and  fourteen  years 
438,439.—    of  age. 

Salk.  43,  §  4.  In  the  case  of  Jesson  v.  Collins,  Holt  C.  J*  said  that 

Wigmores      a  contractor  verba  depresenti  was  a  marriage,  (viz.  / marry 

2  ST  Com  ^ov"i  y<m  a  I art  man  an^  wifeJ  ty  th*  canon  ^aw  9  so  it  is  a 
209,504.       marriage  in  these  words,  I  take  you  to  be  my  wife;  so  by 

1  Bl.  Com.  words  future,  as  /  will  take  you  to  be  my  wife,  if  he  do  in 
Cb«jM>tes,   fact  take  her,  and  the  contract  is  executea,  it  is  a  marriage, 

2  Esp.  215.    an<^  ^e  church  cannot  punish  the  parties  for  fornication ; 

but  it  is  said  that  the  contract  by  verba  depresenti  can  be 
no  impediment  to  an  after  actual  marriage. 

3  Bac.  §  5*  Before  Pope  Innocent  III.  there  was  no  marriage  in 
575:-Swinb.  the  church.  The  reason  the  church  views  the  contract  per 
74^--2  Salk.  veroa  fa  preScnti  valid,  is  because  it  views  it  to  be  ipsum  mar 
6  Mod.  155.  trimonium,  and  it  deems  the  solemnization  in  facte  eccltsitz, 
Peake's  N.    only  a  formality.    This  the  parties  cannot  dissolve. 

£•  J232*  §  6.  But  now  in  order  to  make  a  marriage  complete  in 

—3  Salk.  "  Extendi  so  as  to  entitle  the  wife  to  dower,  the  issue  to  in- 

437.  herit,  &c,  it  must  be  solemnized  in  the  face  of  (he  church. 

1  Bl.  Com.  And  therefore  the  private  contract  alone  makes  no  marriage ; 
119  iSy*"  ^or  ^e  Part*es9  though  able  and  willing,  must  contract  in  lt- 
don'r.  gal  form :  hence  one  Hay  don,  supposing  he  had  been  legally 
Gould.—  married,  on  the  death  of  the  woman  he  considered  his  wife, 
2Salk. 438.  xqqj^  administration  on  her  estate, and  it  was  repealed.  The 
376  673".—  facts  were?  he  and  she  were  Sabbitarians,  and  were  married 

5  Co.  32.—  by  one  of  their  ministers  in  a  Sabbitarian  congregation,  and 
6 *9&' 189#  ^e  ^orm  °^  l^e  Common  Prayer  was  used  except  the  ring ; 
1956.  *ke  minister  was  a  mere  layman  and  not  in  orders :  Haydon 

and  his  supposed  wife  lived  together  seven  years.  In  this 
case  Haydon  demanded  a  right  due  to  him  as  husband,  by  the 
ecclesiastical  law ;  therefore,  it  was  held  necessary  he  should 
prove  himself  entitled  as  husband  according  to  that  law ; 
he  was  in  fault  and  ought  not  to  entitle  himself  by  a  mere  re* 
putation  of  marriage  without  right.  The  case  might  have  been 

6  Co.  32—    different  with  the  wife  or  issue,  in  no  fault:  and  by  the 

—3  Bac    "  ^  ^eo*  ^*  marr*ages  without  banns  or  licences  are  void. 

575.—  *  But  in  Coke's  time  a  marriage  solemnized  by  a  person  in 

2  Com.  D.  priest's  orders  was  valid  though  there  was  no  banns,  and 
'c — 435"  t^0Ug'1  the  parties,  &c.  were  punishable ;  and  now  the  parties 

need  not  prove  banns  were  published — the  canon  law  held 
a  precontract  consummated  with  bodily  knowledge,  a  marriage 
defacto. 
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$  7.  The  canonical  disabilities  to  marriage  were  1st.  pro    Ch.  46. 
contract^  2.  ctmsanguxnitu,  3.  affinity  y  and  4.  impoiency.  These     Art.  1, 
made  the  marriage  void  in  the  spiritual  courts,  and,  in  the  s^-v^*/ 
parties'  lives,  the  civil  disabilities  were,  1.  prior  marriage,  2.  l  B1#  *j°»- 
want  of  age,  3.  want  of  consent,  4.  want  of  reason.    These  1^'_' 
made  the  marriage  void  ab  initio.    One  incapable  of  common 
business  cannot  marry,  &c. 

$  8.  A  marriage  in  this  state  does  not  depend  on  the  car  it  Mast.  R. 
wm  law,  but  has  ever  been  regulated  by  statutes  passed  by  ™*  *ceQC^ 
the  colony,  province,  and  state  legislatures.  Hence  these  sta-  jg/  *"   * 
tutes  must  be  considered  ai  the  foundations  on  which  our 
marriages  rest. 

§  9.  What  constitutes  a  marriage  in  New  York  to  enable  4  Johns.  R. 
a  widow  to  draw  an  annuity  in  the  right  of  her  deceased  62i  54» Fen" 
husband,  &c. ;  case  on  certiorari  from  a  justice's  court ;  the  j£*8  Johns  * 

Slaintiff  below  demanded  an  annual  payment  of  $25  secured  r.  346, 
y  the  constitution  of  the  Provident  Society  to  the  widows  of  Jackson  r. 
deceased  members  of  that  society.    She  claimed  to  be  the  Claw- 
widow  of  William  Reed ;  he  died  a  regular  member,  and  the 
plaintiff  was  entitled  to  said  annuity,  if  his  widow.     In  1785 
she  was  the  lawful  wife  of  John  Guest ;  in  that  year  he  left 
the  state  for  foreign  parts,  and  was  absent  till  1792.     The 
plaintiff  in  1792  married  Reed,  this  marriage  the  court  held 
absolutely  void.     In  1 792  Guest  returned,  and  died  in  1 800, 
but  did  not  claim  her  as  his  wife.  She  continued  to  live  with 
Reed  in  good  reputation,  till  1806,  when  he  died.    But  after 
Guest's  death,  no  solemnization  of  marriage  between  her  and 
Reed  was  proved ;  judgment  for  her  and  affirmed.    The 
court  held,  1.  her  marriage  with  Reed,  living  Guest,  void  as 
above,  on  a  well  settled  rule  of  the  common  law,  cited 
1  Roll.  Abr.  340,  pi.  2  5  357,  pi.  40 ;  360,  F  ;  Cro.  El.  858 ; 
1  Salk.  120 :  2.  that  the  act,  as  to  bigamy,  does  not  make  the 
second  marriage  legal,  though  the  husband  or  wife  has  been 
absent  five  years  not  heard  of,  only  exempts  from  the  penal- 
ty for  bigamy ;  she  was  therefore  Guest's  lawful  wife  till  his 
aeath  in  1800:  3.  that  her  living  in  good  reputation  with 
Reed  from  1800  till  his  death  in  1806,  as  his  wife,  was  suffi- 
cient, whence  to  infer  a  marriage  after  Guest's  death,  and 
that  proof  of  an  actual  marriage  was  not  necessary :  4.  that 
such  strict  proof  is  necessary  but  in  cases  of  prosecution 
for  bigamy,  and  in  actions  for  criminal  conversation  ;  relied 
on  4  Burr, 2057  ;  1  Esp.  Cases,  213 ;  2  W.  Bl.  877  ;  Peake's 
Cases,  N.  P.  231  :  5.  that  u  no  formal  solemnization  of  mar- 
riage was  requisite :"  6*  that  "  a  contract  of  marriage  made 
per  verba  de  present*,  amounts  to  an  actual  marriage,  and  is  as 
Valid  as  if  made  in  facit  ccclesia"  cited  7  Mod.  155 ;  2  Salk. 
437 ;  Peake's  Cases,  231 :  7.  that  the  court  below  had  a  right 
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Cft.  46.    to  infer  a  marriage  from  this  evidence,  as  a  jury  would  have 
Art.  2.     a  right  to  do.     It  will  be  observed  that  all  these  decisions 
v^»v^/  were  on  English  authorities. 

Mass.  act,         Art.  2.  Massachusetts  statutes  respecting  marriages* 

June  22,  §  1.  In  the  year  1786  the  acts  as  to  solemnizing  marriages 

as  to  in***  were  *n  sukstance  revised.    By  this  act  all  persons  intend- 

Maine,  Ch.    *ng  to  marry  must  have  their  intentions  published  at u  three 

70 ;  as  to  Di-  public  religious  meetings"  "  on  different  days,  at  three  days  dis- 

jljrces'  ££'    tance  exclusively,"  in  the  towns  where  they  respectively  live  ; 

23i#pp'      '   or  have  their  intentions  posted  up  by  the  town-clerk  fourteen 

days,  and  produce  to  tne  justice  or  minister  a  certificate 

thereof,  and  if  no  town-clerk,  then  in  the  next  town.    And  if 

the  male  be  under  twenty-one  and  the  female  Under  eighteen 

years  of  age,  then  the  assent  of  parents  or  guardians,  or 

other  person  having  the  immediate  care  of  the  person,  if 

within  the  state,  must  be  had. 

Each  justice  of  the  peace  in  his  county,  and  each  settled 
and  ordained  minister  of  the  gospel  in  his  town,  district,  pa» 
[See  short     rish,  or  plantation,  may  join  persons  in  marriage,  whether  - 

a!?lt!2!IS1i    b°th  or  °ne  of  the  parties  belongs  to  or  resides  in  the  jus- 
act,  1821.1    ,.    ,  A  r  .    „i        .  .  o  j.     .  J  . 
J    tice's  county,  or  to  or  in  the  minister  s  town,  district,  parish, 

or  plantation.   There  is  a  penalty  of  £50  to  be  paid  by  any 
justice  or  minister  who  shall  marry  persons  contrary  to  this 
act ;  and  £\00  fine  and  pillory  for  any  person  not  authorized, 
joining  any  parties  in  marriage :  and  all  marriages  are  to  be 
recorded  by  justices,  ministers,  and  town-clerks,  and  clerks 
of  the  courts  of  sessions.  There  is  also  a  penalty  of  £50  for 
marrying  any  white  person  with  any  negro,  Indian,  or  mulat- 
to ;  and  the  marriage  is  made  absolutely  void. 
Mass.  act,         §  2.  Marriages  among  the  quakers  according  to  their  forms 
feb.  17,        are  made  valid,  and  the  clerk  of  their  society  must  certify 
1785,  sec.  5.  ajj  tkejr  marrjages  t0  tjje  cierk  0f  the  sessions.  The  punish- 
ment for  polygamy  cannot,  by  this  act,  be  extended  u  to  any 
person  for  or  by  reason  of  any  former  marriage  had  or  made, 
or  hereafter  to  be  had  or  made,  within  the  age  of  consent.19 
Mass.  act,         §  3.  Certain   marriages  are  declared  void  by  this  act ; 
March  16,      l.  within  the  degrees,  no  man  or  woman  can  marry  within 

Mrorce*&c  t'ie  ^ne  °^  kindred  by  blood  or  marriage,  ascending  or  de- 

2Com'D.  scending;  nor  collateral  in  blood  nearer  than  cousins.    Bro-. 

74 — 32  H.  thers  and  sisters  by  marriage,  may  marry  by  this  act  of  1786; 

8,ch.  38,  but  could  not  under  the  colony  or  province  law  of  1695, 

confined  to      «         o_     ,  l   *       *  u*7  r     v  •  *  i  • 

the  Lev.  de-  &c*'  "Y  ttlat  act  a  man  could  not  marry  his  aunt  by  marriage, 
grees.—  a  fortiori  he  could  not  marry  his  sister  by  marriage.  This  act 
^a^h- 30^i  made  no  distinction  between  kindred  by  blood  and  by  mar- 
-^Carth™  r*aRc*  A  marriage  forbidden  by  either  act  is  made  null  and 
271 '       void,  and  the  issue  of  it  cannot  inherit.  Jus.  Inst.  L.  1.  T.  10. 

3  Kib.  166.     —  Vau$h.  202, 207. 
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The  French  civil  code  admits  cousins  germains  to  marry,  and    Ch.  46. 
here  it  is  admitted  that  the  divine  law  admitted  it,  and  that     Art.  3. 
the  Roman  law  till  Theodoseus'  time  did  not  forbid  such  a  v^^-^; 
marriage,  that  is  in  the  fourth  degree  by  the  civil  and  by  the 
Jewish  law.    4  Bac.  Abr.  529. — Co.  Lit.  235. 

By  the  Levitical  law  a  man  cannot  marry  his  wife's  daugh*  Lev.  c  .18. 
ter,  sister,  or  mother,  or  granddaughter ;  nor  his  wife's  mo-  J'q^  d!"""' 
Act's  sister,  nor  the  daughter  of  his  wife's  brother  or  sister ;  73._ 
for  he  is  uncle  to  such  by  affinity — nor  the  bastard  daughter  Vaugh.  310. 
of  his  sister — nor  any  nearer  than  the  fourth  degree  by  af-  ~-£ ~-  E1- 
finity  or  consanguinity.  5  Mod#  AA&% 

2.  A  marriage  between  a  white  person  and  a  negro,  Indian,  Mass.  act, 
or  mulatto,  is  absolutely  void ;  so  where  a  former  marriage  1786. 
exists.     In  these  cases  only,  does  our  statute  law  declare  the 
marriage  actually  void ;  yet  other  marriages  may  be  void, 
because  not  according  to  law,  as  to  which  we  have  but  few 
decisions.  By  the  province  law  of  1 705,  no  person  of  a  Chris- 
tian nation  could  marry  a  negro  or  mulatto.     The  province 
law  followed  the  Levitical,  and  it  is  said  in  Roll  that  if  par-  l  Rol.  340. 
ties  marry  within  the  Levitical  degrees,  they  are  husband  and 
wife  till  divorced.     But  our  province  act  made  the  marriage 
void. 

§  4.  By  the  English  law  now,  great  uncle  and  niece  may  1  Bl.  Com. 
marry,  because  distant  four  degrees  by  the  civil  law,  where*  C1J™t\w 
by  the  degrees  within  which  parties  may  or  may  not  marry  noVsothe 
in  that  country  are  regulated ;  being  the  same  as  by  the  Roman  law. 
Levitical  law.    This  act  provided  that  u  no  master  shall  un-  Ju^  Init#_^" 
reasonably  deny  marriage  to  his  negro,  with  one  of  the  same  p'^"  ^^T" 
nation."     In  Connecticut  a  clergyman  can  marry  in  his  of  1705.— 
county,  so  may  a  justice  of  the  peace,  and  the  governor,  se-  Reeres  D. 
nators  and  judges  of  the  superior  courts,  throughout  the  state.  ^"gJ^J  ^?[ 
Intentions,  &c,  must  be  published  and  consent  of  parents  had,  Com.  D. 
on  a  penalty,  &c. ;  and  is  not  a  marriage  celebrated  irregular-  545.— Com. 
ly,  or  by  one  no  way  authorized  to  marry,  valid,  though  such  D* 473* 
one  may  incur  the  penalty  ?  A.  D.  1810. 

§  5.  A  promise  to  marry  infuturo,  is  valid,  and  may  be 
enforced ;  also  may  be  released  before  executed.  1  Johns. 
Ca.  116  ;  Swinb.  s.  10,  11 ;  Cro.  El.  79. 

Art.  3.  What  is  proof  of  marriage,  and  when  it's  lawfulness 
may  be  questioned.  §  1.  There  in  fact  can  be  no  distinction 
between  a  marriage  and  a  lawful  marriage,  as  a  marriage  is 
regulated  by  law,  and  this  directs  how,  and  between  what 
persons,  it  shall  be  solemnized.  Every  marriage  must 
oe  lawful,  or  it  is  no  marriage ;  it  must  be  lawful  or  not 
lawful,  if  not  lawful  it  is  no  marriage  in  law ;  there  can  be 
no  such  thing  as  an  unlawful  marriage  allowed  by  law. 
The  real  question  is  what  shall  be  deemed  sufficient  evidence 
to  prove  a  marriage. 
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Ch.  46.  §  2.  Several  English  authorities  may  here  be  usefaL  In 
Art.  3.  this  case  of  Morris  v.  Miller,  Lord  Mansfield  said,  that  in  an 
v^v%^  action  of  criminal  conversation,  there  must  be  proof  of  marriage 
1  w.  Bi.632,  in  fact,  and  so  in  bigamy  ;  and  Dennison,  J.  said,  u  except  in 
Mine*—  these  two  cases,  I  know  of  none  where  reputation  is  not  a  good 
Same  case  proof  of  marriage*99  This  action  was  for  a  criminal  converses 
4Barr.2059.  tion  with  the  plaintiff's  wife;  a  witness, Tho.  Sharpe,  prored 
r7Q°ns  a  coP^  °* *e /*,r**k  register  in  these  words,  u  1767,  No.  106, 
BirtV  Bar-  ^omi  Birt,  Esq.,  °^  &£•*  an<*  Harriot  Champney,  of  this 
low.  parish,  married  by  banns,  15th  December,  1767,  by  John 

A"  D#  *«279*  Lynch,  minister ;  witnesses  Robert  Lynch,  Frances  Champ- 
laL^hnp.  ne7>  Anne  Lynch,  Elizabeth  Lynch."  The  Judge  at  nisi 
M.  P.  230,  prms,  doubted  if  this  proved  the  identity  of  the  parties.  It 
237.-3  w.  was  admitted  in  this  case,  that  an  actual  marriage  must  be 
1  E§  rT  Prove(^?  I*1*  ^at  ln  an  action  for  goods  furnished  the  wife, 
213  353.  "  evidence  of  cohabitation  and  reputation  is  sufficient."  Lord 
Wooddeson,  Mansfield  said  u  registers  are  in  the  nature  of  records,  and 
^•■~Tay-  nee<j  no^  be  produced,  nor  proved  by  subscribing  witnesses ; 
Bull.  N.T.  a  coP7  *  sufficient,  and  is  proof  of  a  marriage,  in  met,  be- 
28._1  tween  two  parties,  describing  themselves  by  such  and  such 

7  Johns.  R.  names  and  place  of  abode,  though  it  does  not  prove  the  idea- 
?u.  u?80"  tity"    An  action  of  criminal  conversation  is  the  only  chil 

pie  t.  Horn-       ^  i_         -,.•  ^  ..»  ••'i 

phry.— .         case,  where  it  is  necessary  to  prove  an  actual  marriage.    In 

16  East,  193.  other  cases  cohabitation,  reputation,  &c,  are  equally  sufficient, 

Aid  ^T?"  &  8mce  ^e  marriage  act  as  before."    u  But  an  action  for  crimu 

Diekenon  v.  na^  conversation  has  a  mixture  of  penal  prosecution  ;  for  which 

Coward.       reason  and  because  it  might  be  turned  to  bad  purposes  by 

persons  giving  the  name  and  character  of  wife  to  women  to 

whom  they  are  not  married,  it  struck  me  in  the  case  of  Mor~ 

vis  v.  Miller,  that  in  such  an  action  a  marriage,  in  fact,  must 

be  proved.     I  say  a  marriage  m  fact,  because  marriages  are 

not  always  registered.    There  are  marriages  among  particu- 

lar  sorts  of  dissenters  where  the  proof  by  a  register  would  be 

impossible ;"   w  the  identity  may  be  proved"  in  a  thousand 

ways.    The  other  judges  agreed. 

Bol.  N.  P.         §  3.  In  this  action  the  plaintiff  must  prove  a  marriage  in 

Vi±*  430    •^flC',  w^c^  may  **  d°nc  e*&*er  by  a  copy  of  the  register,  or 

431.— Imp*    tyr  the  testimony  of  one  who  was  present  at  the  ceremony ." 

P.  236.         And  w  it  is  not  necessary  to  prove  a  marriage  according  to  the 

Woolaton*.    church  of  England.    It  is  sufficient  if  the  party  is  of  any  re- 

tt"  ligious  sect,  to  prove  a  marriage  according  to  the  rites  and 

ceremonies  of  that  sect,  as  Jews,  Quakers,"  &c. 

Imp.  236.  §  4.  u  Proof  by  witnesses  who  saw  the  marriage,  is  prima 

facie  sufficient ;  and  whoever  could  impeach  it,  must  shew 

wherein  it  is  irregular." 

§  5.  It  is  said  above,  that  a  marriage  in  fact,  or  an  actual 
marriage,  need  be  proved  in  no  civil  action  except  for  crtroi- 
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nal  conversation  ;  jet  in  other  books  it  is  said  the  right  of    Ch.  46* 
marriage  may  come  in  question  "  in  an  action  of  dower  and     Art*  3. 
other  real  actions"  and  in  pauper  cases.  v^^^-^^ 

§  6*  As  in  an  action  on  a  bond  conditioned  to  pay  the  1  Lev-  41, 
plaintiff  money  on  the  day  of  his  marriage  ;  plea,  no  lawful  JjjJjJJ!^* 
marriage,  and  issue  joined*     Verdict  for  the  plaintiff.    In  5  BacTsss. 
arrest  of  judgment  it  was  urged  that  the  lawfulness  of  the 
marriage  should  not  have  been  put  in  issue  and  tried  by 
the  jury  ;  but  the  court  held  tnat  the  material  part  of 
the   issue  was   married  or  not  ;    that  the  plaintiff  might 
have  demurred  to  the  defendant's  plea,  because  the  word 
lawful  was  in  it,  and  though  he  did  not,  but  took  issue,  "  yet 
as  it  is  a  personal  action,  wherein  the  right  of  marriage  can- 
not properly  come  in  question,  as  it  does  in  an  action  of 
dower  and  other  real  actions"  the  trial  was  well  enough. 

§  7.  It  is  laid  down  as  a  rule,  thr«t  u  never  coupled  in  lawful  5  B*0*  **3- 
marriage,"  is  the  only  plea  in  which  the  lawfulness  of  a  mar-  ^J*     od* 
riage  can  come  in  question  or  be  put  in  issue,  and  this  is  on- 
ly to  be  plead  in  a  real  action,  and  the  certificate  of  the  ordir 
nary  is  not  necessary  in  any  personal  or  mixed  action. 

§  8.  In  Dower,  plea  never  coupled  in  lawful  marriage,  and  is-  *  S^'jJj"" 
sue  joined:  the  court  wrote  to  the  ordinary,  he  certified  the  Easterly  v. 
evidence  produced  to  him  to  prove  the  lawfulness  of  the  mar-  Easterly. 
riage,  and  not  certifying  positively  the  parties  were  married ; 
he  amended  his  certificate  by  returning  the  fact  instead  of 
the  evidence,  and  then  judgment  was  given  for  the  demandant. 

§  9.  For  a  long  time  a  marriage  in  England  could  be  tried  5  *ac»  ***• 
only  in  the  spiritual  court ;  hence,  if  a  question  arose  in  a 
temporal  court,  relating  to  it,  this  could  be  tried  only  by  the 
certificate  of  the  ordinary*     Marriage  was  altogether  a  spiri- 
tual affair. 

§  10.  But  it  has  been  "  for  some  time  settled,  that  the  5  B»5-  223* 
question  whether  there  has  been  a  marriage  in  fact  or  not,  is  50.— Salk. 
in  all  cases  triable  in  a  temporal  court ;  for  that  the  certificate  437,  Allen  v. 
of  the  ordinary  is  never  necessary  unless  the  question   be  Grey, 
whether  the  father  and  mother  were  lawfully  married :"  and 
in  this  stat?,  the  question  whether  a  marriage  in  fact,  or  a  law- 
ful marriage,  can  be  tried  only  in  the  courts  of  law.    Marriage 
here  is  a  civil  contract,  regulated  by  statute  law  and  ever 
has  been. 

§  1 1.  In  an  action  on  a  bond,  the  pica  was,  never  coupled  Salk.  437, 
m  lawful  marriage  ;  the  plaintiffs  demurred  and  had  judg-  Allen  r. 
ment,  for  it  alters  the  trial;  instead  of  a  trial  by  jury  of  an  wooddewn 
actual  marriage,  it  puts  the  trial  on  a  certificate  from  the  ordir  423,  433.—' 
nary,  who  alone  tries  lawful  marriage.  5  Bac.  223. 

§  12.  The  plea  admits  a  marriage;  but  denies  its  legality  g^Mod' 
whereas  a  marriage  in  fact,  is  sufficient ;  and  whether  legal 
or  not, is  no  way  material;  this  is  understood,  if  a  marriage 
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Ch.  46.    in  fact,  the  court  presume  it  is  legal ;  for  it  is  impossible  a 
Art*  3.     marriage  in  fact  is  sufficient  to  support  any  action  founded  on 
v^v-^*/  a  matrimonial  connexion  ;  as  for  a  debt  due  to  the  wife  when 
2  Eap.  904.    that  marriage  is  illegal*     So  in  a  pauper  cause,  though  a  man 
and  woman  have  had  the  ceremony  performed  for  the  pur- 
pose of  marriage,  yet  if  that  has  not  been  regular  it  is  void, 
and  the  issue,  bastards*    This  is  under  the  head  of  ejectment* 
§  13.  Where  it  appears  to  the  court  the  marriage  is  ille- 
gal, as  between  a  white  person  and  a  negro,  &c. 
Cro.Ei.  351,      §  14.  It  is  a  rule  in  England,  that  if  the  ordinary  will 
Enl£kwa^.t#  positively  certify  two  persons  were  joined  together  in  lawjul 
5  Bac.  224.    carriage,  his  certificate  is  conclusive,  and  he  need  not  certify 
the  day  or  place.    This  was  decided  to  be  law,  in  dower  on 
an  issue  never  coupled  in  lawful  marriage,  and  on   a  certifi- 
cate of  the  bishop  that  the  parties  were  coupled,  but  clandes- 
tinely, in  true  marriage. 

§15.  Our  law  makes  the  marriage  a  matter  of  record  in 
the  parish,  town  and  county,  and  if  the  record  be  that  the 
parties  were  lawfully  joined  in  marriage,  it  proves  the  fact, 
and  a  copy  certified  by  a  proper  officer,  as  the  minister  of 
the  parish  or  clerk  of  the  town,  for  the  time  being,  it  is  legal 
evidence,  and  like  any  other  record  conclusive  as  to  the  met 
stated  in  it.     But  as  this  record  may  be  lost,  or  burnt,  or 
never  be  made,  it  is  not  the  only  evidence  of  a  marriage,  but 
even  in  bigamy,  it  may  be  proved  by  a  witness  present  at  the 
marriage,  &c,  and  even  in  a  criminal  prosecution. 
Mass.  S.  J.         §  16.  As  in  the  case  of  James  Moffat,  who  was  indicted  for 
Sn^uly1"    adultery  with  one  called  his  wife,  on  the  ground  he  had  a 
1799,  Com-    first  wife  living  in  England.     In  this  case  the  court  decided, 
monwealth    on  agreement,  that  no  written  or  parol  proof  that  he  confessed 
fa/ inte  cvi-"  **e  was  marrkd  lti  England,  could  be  good ;  but  that  his  first 
dence  re-  "  marriage  there  must  be  proved  by  a  witness  present  at  the  mar* 
quired  on       riage,  or  by  a  register  certificate  from  the  church  record.     This 
an  indict-      decision  was  on  the  authority  of  Morris  v.  Miller  and  other 
Sv?oas°co^"  cases  cited  ;  and  if  there  had  been  a  certificate  of  the  mar- 
habitation,    riage,  it  was  held  essential  that  there  should  be  a  certificate 
15  Mass.  R.  that  the  officer  who  certified  was  a  certifying  officer. 

7  Johns  R.  §  *7,  'n  ^k  casc  fr  was  held  that  the  wife  gains  no  settle- 
314,  a  like  ment  under  her  husband,  if  the  marriage  be  not  lawful;  as 
authority.  where  the  husband  married  under  age,  and  without  banns  or 
laTch"  -  ^crwe,  si°ce  26  Geo.  II.,  which  enacts  that  a  marriage  with- 
ham  r.  Pros-  out  publication  of  banns  or  license,  is  absolutely  null  and 
ton.— 367,  void  ;  yet  in  a  subsequent  case  it  was  held,  there  is  no  need 
St.  Deve-  to  shew  the  banns  were  actually  published,  or  the  marriage 
Much  Dew  reg*ster  regularly  signed,  to  entitle  the  wife  or  child  to  the 
Church;  and  husband's  or  father's  settlement. 

2  Esp.  306. 
See  Poor,  ch.  53. 
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§18*  The  evidence  of  a  marriage  in  all  these  and  other    Ch.  46. 
cases  may  be  reduced  to  one  simple  principle.     It  must  be     Art*  4. 
sufficient  to  prove  a  legal  marriage,  or  to  prove  facts  from  s,^v^^ 
which  the  court  may  infer  there  was  a  legal  marriage :  But 
if  it  appears  there  has  been  a  marriage  in  fact,  either  by 
town  or  parish  certificate,  by  cohabitation  and  reputation,  or 
by  a  witness  present,  that  saw  the  parties  stand  up  and  go 
through  the  usual  ceremonies  of  marriage,  directed  by  one 
who  usually,  or  appeared  usually  to  marry  persons,  the    . 
court  will  presume  it  was  a  legal  marriage  till  the  contrary 
is  proved ;  and  whenever  it  is  shown  that  it  was  illegal,  by 
any  course  of  evidence  or  pleadings  Mowed  by  the  court,  then 
it  is  of  no  avail — I  say,  course  of  evidence,  &c.  allowed  by 
the  court,  for  there  are  cases  in  which  the  court  will  not  suf- 
fer the  defendant  to  prove  no  marriage  ;  as  where  he  openly 
allows  a  woman  to  pass  and  get  credit  as  his  wife  to  whom 
he  was  never  married. 

Art.  4.  Assumpsit  on  promises  to  marry,  #c.     §  1*  This  1M.  Raym. 
was  an    action  of  assumpsit  for  that. in  consideration  the  Sf'iT8^" 
plaintiff  had  promised  to  marry  the  defendant,  she  promised  ^age^fe01* 
to  mary  him.  This  was  deemed  a  good  promise.    And  held,  nx.— 
that  the  promise  of  the  woman  binds  as  well  as  that  of  the  12  Mod.  214, 
man:    promise  to  marry  is  not  within  the  statute  of  frauds.  sameca,e* 
Cork  v.  Baker,  Stra.  34. 

§  2.  This  was  assumpsit  against  the  defendant,  for  that  SSalk.16,64, 
whereas,  she,  the  plaintiff,  had  agreed  and  promised  to  mar-  MaBnai*— 
ry  the  defendant,  he  in .  consideration  thereof  promised  to  q  Mod.*  172. 
marry  her:  judgment  for  the  plaintiff.    And  the  court  held,  —15 Maw. 
that  her  behaving  herself  as  one  consenting  to  and  approving  2^"^^^* 
of  his  promise,  was  sufficient  evidence  of  her  promise.     Pro-  73^ 
mise  to  marry,  no  time  named,  is  in  a  reasonable  time  on  re- 
quest. 

§  3.  This  was  assumpsit  against  the  husband  and  wife  on  V^'^^ 
her  promise  to  marry  the  plaintiff.  ^ 

§  4.  Assumpsit  has  been  brought  in  various  cases  on  pro-  Hob.  88 — 
mises  to  marry,  and  respecting  marriages  between  parties,  JfcSw. 
their  sons  and  daughters,  &c.    Winch's  Ent.  93 ;  1  Bro.  47  ;  2 
Mod.  Ent.  107 ;   Rob.  Ent.  39,  105 ;   Bro.  V.  M.  10,  41 ; 
3  Brownl.  48;  Freem.  65,  66,  109,  431. 

<    §  5.  In  this  case  the  court  held,  that  if  no  promise  of  mar-  3  Mass.  R. 
rkqe  be  alleged,  no  action  lies  for  a  single  woman  against  JJl^aul  v' 
one  /or  seducing  her,  and  begetting  her  with  child,  under  a 
pretence  of  a  design  to  marry  her. 

■    §  6.  Assumpsit  on  a  promise  to  marry  the  plaintiff.    Held,  !6^«^?: 
the  jury  may  infer  mutual  promises  to  marry,  from  the  usual  ^£Vm       " 
conduct  of  the  parties  towards  each  other ;  and  it  is  not  ne-  Coates.— 

VOL.  II.  38  Ch.84,a.l, 

i.  12. 
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Ch.  46*    cefcsary  to  enable  one  to  support  this  action  against  the  other 

ArU  5.  to  prove  a  direct  or  express  promise. 
v^v%^  Art.  5.  The  marriage  may  be  questioned  or  noU  §  1.  It  is 
not  yet  fully  settled  how  far,  or  when  a  marriage  may  be 
disputed,  either  in  the  English  or  in  our  law.  It  is  clear 
when  a  marriage  is  void  by  statute,  as  in  the  three  cases  be- 
fore stated,  no  action  or  right  whatever  can  be  grounded  on 
it.  So  on  the  other  hand,  if  u  man  acknowledge  a  woman  to 
be  his  wife,  or  cohabit  with  her  as  his  wife,  or  live  with  her, 
so  that  she  is  reputed  his  wife,  an  action  of  assumpsit  will  clear- 
ly lie  against  him  for  necessaries  furnished  her,  and  he  never 
can  deny  she  is  his  wife,  or  deny  then*  marriage  in  such  an 
action ;  these  are  clear  cases,  and  several  other  cases  may 
also  be  clear,  as  in  adultery,  and  other  penal  cases.  But 
there  are  intermediate  cases  not  well  settled,  though  it  is 
clear  a  marriage  in  fact  must  be  proved  by  the  record,  or  by 
witnesses  present  at  the  marriage,  whenever  it  is  essential  to  the 
constitution  of  a  crime,  as  adultery,  bigamy,  or  polygamy \  yet 
how  far  it  must  be  strictly  a  legal  and  valid  marriage,  is  un- 
decided. As  where  A  married  his  niece,  by  consanguinity, 
and,  in  her  lifetime,  marries  another  woman,  is  he  guilty  of 
adultery  with  the  second  f  his  marriage  with  his  niece  being 
absolutely  void ;  though  it  be  so  void,  he  may  not  be  allowed 
on  sound  principles  of  law,  to  shew  it ;  yet  if  he  claim  to  be 
tenant  by  the  courtesy  of  his  niece's  estate,  he  must  certainly 
fail,  because  his  marriage  with  her  is  totally  void  and  no 
marriage  in  law.  So  if  she  claim  dower  in  his  estate,  and 
so  a  pauper  settlement  under  him.  Abraham  Langlev  (true 
name)  lived  in  the  parish  of  A,  and  moved  into  the  parish  of  B, 
and  assumed  and  was  ever  after  known  by  the  name  of  George 
Smith ;  and  in  B,  about  three  years  after,  was  married  by  the 
latter  name.  Held,  in  a  pauper  case  the  marriage  was  valid, 
and  wife,  &c.,  settled  under  it.  3  Maul.  &  Sel.  K,  250,  537. 
§  2.  So  according  to  Hoyden  v.  Gould  above,  the  husband 
could  not  have  administration  on  his  wife's  estate,  only  be- 
cause there  was  a  defect  in  the  marriage,  because  solemnised 
by  a  layman,  and  not  in  due  form.  Yet  this  was  a  marriage 
that  gave  her  a  right  to  maintenance,  and,  according  to  the 
better  opinion,  her  children  a  right  of  inheritance ;  out  by  no 
means  clear  it  gave  her  a  right  to  dower,  because  in  dower  the 
plea  never  coupled  m  lawful  marriage  is  allowed,  and  when* 
ever  allowed,  a  legal  marriage  must  be  proved  and  in  every 
point. 

2H.B1.145,      §  3.  As  in  a  writ  of  dower  in  England,  in  a  late  case,  the 
16*,  llderton  plea  was,  never  coupled  in  lawful  marriage,  and  issue ;  the  man- 

A  DdCHW.    ™*>e  waa  m  Scotla^  between  persons  who  did  not  go  there 
-IwEait/    t0  evade  the  laws  of  England*    The  jury  tried  the  lawful- 

286 — 1  Johni.Cas.  242.-2 Bar.  1079. 
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nest  of  the  marriage  and  found  it  lawful,  and  therefore  the    Ch.  46. 
plaintiff  was  entitled  to  dower ;  but  this  she  must  have  lost,    ArU  $. 
if  the  jury  had  found  the  marriage  Was  mlawjui.    As  this  s^v^* 
was  a  marriage  in  Scotland,  the  question  was  tried,  not  bj 
the  bishop's  certificate  but  by  a  jury,  as  every  question  of  mar- 
riage, or  of  legal  marriage  must  be  in  this  state  and  the  United 
Stales. 

§4.  As  the  husband,  to  have  administration,  must  prove  a 
legal  marriage ;  and  so  the  wife,  to  have  dower;  must  not  she 
do  the  same,  so  to  have  administration,  or  the  settlement  of 
her  husband.  It  seems  to  be  a  general  principle  of  law,  that 
whenever  a  party  states  a  marriage,  as  the  foundation  of  a 
right  clamed,  and  without  which  the  right  cannot  exist,  the 
marriage  must  be  according  to  law.  Hence  the  question  often 
returns,  what  is  a  marriage  according  to  law ;  or  so  had,  and 
between  such  parties,  as  to  be  legal. 

§  5.  By  our  province  law  of  1 693,  justices  and  ministers 
were  empowered  to  marry,  w  having  the  consent79  of  parents, 
fee,  u  and  being  likewise  first  published?  &c.,  "  and  producing 
a  certificate"  of  the  publishment,  &c.  Here  the  power  seems 
to  have  been  conditional,  that  is,  to  marry  if  consent  was  had, 
fee.  But  these  expressions,  and  very  properly,  were  not 
construed  condition*,  which,  if  not  performed,  could  invalidate 
the  marriage.  By  this  law,  as  also  by  the  act  of  June  22, 
1786,  the  omission  of  assent  of  parents  and  others,  and  of 
publishments,  was  made  penal,  and  not  as  destructive  of  the 
marriage ;  but  this  is  valid,  and  those  violating  are  punished. 

§  6.  By  the  last  act,  persons  may  be  married  who  "  may 
lawfully  enter  into  that  relation,"  but  no  power  is  given  to 
marry  those  who  cannot  lawfully  enter  into  it.    Hence,  by 
the  act,  it  is  the  first  requisite  to  a  valid  marriage,  that  the 
parties  may  lawfully  marry ;  and  though  in  some  cases  a  man 
may  be  estopped  by  his  own  acts,  to  deny  his  marriage,  yet 
where  the  parties  cannot  legally  enter  into  the  marriage  state,  l  bi.  Com. 
the  marriage  must  be  void,  and  no  right  can  be  claimed  in  436.— Pott, 
virtue  of  it.    Parties  within  the  years  of  consent,  are  as  they  ***•  6' 
were  at  common  law. 

§  7.  To  constitute  a  legal  marriage,  the  second  requisite 
is,  that  it  be  solemnized  by  one  duly  authorized,  and  if  not,  it 
must  be  void  likewise,  for  this  cause,  though  the  act  inflicts 
a  penalty  on  him,  and  does  not  declare  the  marriage  void ; 
for  it  is  clear,  on  general  principles,  that  it  can  receive  no 
validity  from  the  act  of  one  who  has  no  legal  power  to 
solemnize  it.  And  in  such  a  case,  if  the  parties  are  legally 
man  and  wife,  it  must  be  because  they  can,  as  in  ancient 
times,  marry  themselves^  or  take  tack*  other.  The  reason  is 
the  same  as  to  this  validity,  whether  this  want  oi  power  be 
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Ch.  46*    general,  or  in  &  particular  case.  But  in  regard  to  crimes,  it  is, 
ArU  5.      no  doubt,  an  excuse  that  the  marriage  was  solemnized  by 
s^»v^»/  one  usually  allowed  to  perform  the  ceremony,  though,  in  fact, 
not  legally  authorized. 

§  8.  To  make  a  valid  marriage,  it  must  be  in  the  form  and 
manner  prescribed  by  law ;  the  act  does  not  make  the  pub- 
lishment a  condition,  that  affects  the  validity  of  the  marriage; 
nor  does  it  age,  or  colour,  except  in  the  cases  above,  of  a  white 
person  with  a  negro,  Indian,  or  mulatto ;  but  negroes,  Indians, 
and  mulattos  may  all  intermarry  among  themselves.  Nor  does 
the  act  prescribe  any  particular  form  or  manner  in  marrying, 
but  it  authorizes  the  justice  or  minister  to  solemnize  the  mar- 
riage  between  the  parties,  and  enjoins  him  to  make  a  record  of 
all  marriages  solemnized  by  him.  The  clear  construction  is, 
that  the  justice  or  minister  must  himself  marry  the  parties, 
must  himself  perform  the  ceremony  and  join  them  in  mar- 
riage, and  therefore  a  practice  that  has  prevailed  in  some 
few  cases  in  some  countries  for  near  forty  years  back,  is  a 
mere  evasion  of  the  law ;  this  practice  has  been  for  the  man 
and  woman,  not  published,  to  go  before  a  justice,  and  take 
each  other  before  him  as  man  and  wife,  and  to  ask  him  to  make 
a  record  of  their  acts  in  thus  taking  each  other;  to  avoid  the 
penalty  of  marrying  without  banns,  &c.  the  justice  must  be 
wholly  passive,  and  is  so  in  the  transaction.  He  does  not 
marry  tnem,  or  record  any  transaction  of  his  own,  but  only 
notices  what  they  do  themselves,  and  then  makes  a  memoran- 
dum of  what  thev  do,  for  it  cannot  be  a  record  required  by 
law,  for  the  law  knows  no  such  record. 

§  9.  According  to  Holt,  C.  J.,  by  the  canon  law  persons 
very  anciently  might  thus  take  each  other  before  witnesses 
and  constitute  a  marriage;  and  some  contend  that  this  law 
has  not  been  repealed,  but  remains  in  force.    This  is  ques- 
tionable in  England,  for  there  does  not  appear  to  have  been 
any  marriages  in  this  form  or  manner  for  several  centuries 
there,  and  if  the  law  there  allowed  this  kind  of  marriage, 
then  Haydon  and  the  woman,  who  took  each  other  to  be  man 
and  wife  before  the  Sabbatarian  minister,  very  clearly  did 
enough  to  make  a  marriage,  yet  there  was,  as  was  decided, 
no  marriage  to  entitle  him  to  administer  on  her  estate,  though 
they  lived  together  seven  years  as  man  and  wife,  after  this 
supposed  marriage. 
Mass. S.J.         §  10.  This  was  a  libel  for  a  divorce,  and  the  court  held, 
Court,  Nov.   there  was  no  marriage,  so  as  they  could  decree  a  divorce.  The 
Mwfiue  t>      evidence  of  the  marriage  was  a  certificate  from  a  justice  of 
M&ugue.—    t^e  peace,  stating  that  the  parties  took  each  other  before 
1  Mau.  R.     him,  and  the  manner,  ctad  that  at  their  request  he  made  a 
240.  record  of  the  transaction,  but  not  stating  that  he  married  them, 
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or  that  they  were  married.    The  court  refused  to  decree  a    Ch.  46. 
divorce,  on  the  ground  that  there  had  been  no  marriage ;  but     Art.  6. 
gave  no  opinion  what  the  effect  would  be  in  regard  to  pro-  v^»v*^ 
perty  or  dower,  &x. 

§  11.  It  is  clear  the  canon  law  never  has  been  adopted  in 
this  state,  and  hence  no  canon  law  marriages  can  have  been 
allowed  here,  and  it  never  was  common  law  for  the  parties  to  i  bi.  Com. 
take  each  other,  and  to  marry  themselves*  439. 

§  12.  It  is  stated  that  in  England  the  parties  must  be  able 
and  willing  to  contract,  and  actually  must  contract  them- 
selves in  due  form  of  law,  to  make  it  a  good  civil  marriage ; 
"  any  contract  made  per  verba  de  presently"  u  and  in  case  of 
cohabitation  per  verba  defuturo,"  u  between  persons  able  to 
contract,  was  before  the  late  act  deemed  a  valid  marriage 
to  many  purposes ;  and  the  parties  might  be  compelled  m 
the  spiritual  courts  to  celebrate  it  in  facie  tccltsia  ,*"  but  these  Co.  L.  34.— 
verbal  contracts  are  now  of  no  force  to  compel  a  future  mar-  l  Salk,  120. 
riage.  But  by  the  common  law,  till  the  marriage  be  solem- 
nized, the  wife  cannot  be  endowed ;  the  contract  alone  is  no 
marriage. 

§  13.  If  u  the  parties  themselves  make  the  mutual  agree-  7  Man.  R. 
ments  in  the  presence  of  a  justice  of  the  peace  or  minister,  48,Miiford 
with  his  assent,  he  undertaking  to  act,  on  the  occasion,  in  his  of"  Jer  see  Ch 
ficial  capacity"  then  it  is  a  legal  marriage.     But  if  he  do  not  82,'a.  %% 
consent  to  act  in  that  character,  it  is  void,  and  no  settlement 
or  dower,  or  right  to  inherit,  is  derived  from  it ;  and  one  so 
solemnized  by  h*m  is  valid,  if  the  parties  may  lawfully  marry, 
though  no  banns,  or  consent  of  parents. 

Art.  6.  The  age  of  consent :    §  1.  This  is  here,  as  in  Eng-  l  Bl.Com. 
land,  fourteen  in  males  and  twelve  in  females.  To  this  purpose  ^^T  „4- 
there  was  very  early  a  colony  law ;  and  if  a  boy  under  four-  L.2Com?D. 
teen  and  a  girl  under  twelve  years  of  age  marry,  this  mar-  75.— Co.  L." 
riage  is  only  inchoate  and  imperfect,  and  when   either  of  79> 
them  comes  to  such  age  of  consent,  they  may  disagree  and 
declare  the  marriage  void.    u  This  is  founded  on  the  civil 
law."    But  if  at  the  age  of  consent,  they   agree  to  con- 
tinue together,  they  need  not  to  be  married  again ;  and  l  Rob.  341. 
44  both  must  be  bound  or  neither ;"  apd  if  after  ace  they  dis-  —2  Com.  D. 
agree  by  parol,  yet  cohabit  as  husband  and  wile,  this  is  an  73' 74* 
agreement;  and 

§  2.  "  By  the  common  law,  if  the  parties  themselves  were  of  l  Bl.  Com. 
age  of  consent,  there  wanted  no  other  concurrence  to  make  437* 
the  marriage  valid,"  so  by  the  canon  law. 

§  3.  Coke  says,  bv  the  common  law,  persons  may  marry  Co.  L.  33  a. 
at  any  age,  and  let  the  husband  be  never  so  young ;  yet,  if 
the  wife  be  past  the  age  of  nine  years  at  his  death,  she  shall 
be  endowed.   But  Coke  can  here  mean  only  such  imperfect 
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Ch.  46.  marriage  as  gives  the  right  of  dower,  if  not  disagreed  to,  for 

Art.  7.  in  the  same  page  he  does  not  consider  the  marriage  is  comr 

v*^v-^»>  plete,  while  the  woman  is  under  twelve  years  of  age,  or  the 

2  Com.  D.  man  under  fourteen ;  and  if  they  marry  under  the  age  of 

75a  consent,  they  are  man  and  wife  till  disagreement* 

1  Eip.  196.        §  4.  As  marriages  are  favoured  and  encouraged  by  law, 
Cb»  *44*  all  bonds  and  contracts  in  restraint  of  them,  are  void,  and  so 

are  marriage-brokerage  bonds. 

10  East.  22,       §5.  Restraint  of  marriage :  was  assumpsit  on  a  wager  made 

Hartiej  r.     Nov.  1 799,  whereby  the  plaintiff  betted  with  the  defendant, 

lce*  fifty  guineas  that  he,  the  plaintiff,  should  not  marry  in  six 

years :  held  this  was  prima  fade  in  restraint  of  marriage,  and 

so  void ;  no  circumstance  appearing  to  shew  it  was  prudent 

and  proper. 

Art.  7.  Three  kinds  of  evidence  of  a  marriage,  &c. 

§  1.  That  which  proves  it  a  marriage  in  every  point  ac- 
cording to  law. 

§  2.  That  which  proves  a  marriage  in  fact,  that  is,  that  the 
parties  stood  vp,  and  were  in  fact  married,  by  some  one  who  usu- 
ally married  persons.  This  marriage,  when  examined  by  the 
strict  rules  of  law,  in  every  point,  may  be  found  defective  in 
some,  and  so  not  legal :  2d-  That  evidence  which  only  proves 
a  presumptive  marriage,  or  only  such  facts  as  that,  from  them,  a 
marriage  may  reasonably  be  presumed. 

2  Eap.  206,        §  3.  As  in  a  pauper  case,  where  the  parents  cohabited  thirty 
Stockiand  v.  year*  as  husband  and  wife,  and  after  her  death,  the  husband 
Charland.      WM  QJfig^j  ag  a  witness  to  prove  there  was  no  actual  mar- 
riage, and  was  refused ;  and  lord  Mansfield  thought  thirty 
years*  cohabitation,  enough  to  support  an  order  of  removal. 

2  Esp.  207,  §  4.  So  where  no  evidence  can  be  had  of  a  marriage  hav- 
Mayr.  May.  ing  been  solemnized,  collateral  evidence  is  sufficient,  as  the 
n2  N  P  declaration  of  the  parties,  constant  cohabitation.  But  pre- 
sumptive evidence  holds  only,  where  no  positive  evidence 
can  be  had. 
2  E§p.  208.        §  5#  Therefore,  where  a  man  and  a  woman  cohabited,  as 

Bui!  Npp26   man  an<^  w^e'  seven  yearai  km  in  a  pauper  cause  he  testified 
112.'    '         they  were  never  married,  his  evidence  was  deemed  good  to 
prove  no  marriage,  against  the  presumption,  which,  but  for  his 
testimony,  might  have  proved  a  marriage,  and  legitimated  the 
child,  the  pauper. 
2  Mass.  R.         §  6.  On  a  libel  for  a  divorce  a  mensa  et  thoro,  the  court 
150,  Hill  v..   said  that  "  in  a  libel  for  a  divorce  from  bed  and  board  onty, 
you  have  no  occasion  to  prove  a  marriage,  unless  it  be  deni- 
ed ;"  and  "  threats  of  violence,  without  any  actual  assault, 
are  not  a  legal  cause  of  divorce ;  the  wife's  remedy  in  such 
case  is  by  exhibiting  articled  of  the  peace  against  her  bus* 
band." 
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§  7.  On  a  libel  for  a  divorct  a  vinculo,  evidence  of  a  con*    Ch.  46* 
fes&ion  of  the  adultery  by  tbe  party  charged $  and  of  his     ArU  7. 
having  made  satisfaction  to  the  injured  husband,  will  not  sup-  v^v^ 
port  the  libel.    2  Mass.  R.  154,  Holland  v.  Holland. 

§  8.  This  was  a  pauper  case,  and  the  question  was,  if  the  10  East.  88^ 
wife,  the  pauper,  had  her  husband's  settlement  on  these  facts.  Sjl^J^** 
A  soldier  in  the  British  army,  in  St.  Domingo,  in  1796,  being  DnmvUM9 
desirous  of  marrying  the  widow  of  another  soldier  who  had 
died  there;  both  wished  to  be  legally  married,  and  they 
went  to  a  chapel  in  the  town  where  they  were,  and  there  the 
ceremony  was  performed  by  a  person  appearing  there  as  a 
priest,  and  officiated  as  such,  the  service  being  in  French  ;  but 
was  interpreted  into  English  by  one  who  officiated  as  clerk, 
and  which  the  pauper  understood  at  the  time  to  be  the  mar- 
riage service  of  the  church  of  England.  After,  they  cohabited, 
as  man  and  wife,  eleven  years,  and  till  his  death ;  the  person 
appearing  to  be  the  priest  gave  a  certificate  of  the  marriage, 
bat  that  was  lost. 

The  court  held  here  was  sufficient  evidence  of  a  legal 
marriage ;  that  if,  by  the  law  of  St.  Doming?,  here  was  suffi* 
cient  evidence  the  marriage  was  according  to  those  laws, 
though  it  did  not  appear  what  those  laws  were,  or  that  the 
person  who  officiated  was  a  priest  in  orders  ;  and  if  a  catho- 
lic priest,  it  made  no  difference  ;  and  if  the  British  troops  car- 
ried there  the  English  law  with  them,  here  was  sufficient 
evidence  of  a  legal  marriage  by  that  law,  of  a  contract  per 
verba  deprtsenti,  sanctioned  by  one  that  may  be  understood 
to  have  been  a  priest  in  orders,  as  the  marriage  act  is  not  in 
force  beyond  sea ;  and  it  was  said  that  Haydon's  case  was 
decided  in  the  ecclesiastical  court,  where  he  claimed  adminis* 
tration  by  the  common  law,  and  as  the  fact  was  expressly 
found  that  the  person  who  officiated  was  a  layman,  that  court 
held  the  marriage  void,  as  by  the  canon  law  none  but  a  priest 
m  orders  can  marry. 

§  9.  Where  there  were  strong  and  repeated  acknowledg-  %  w.  Bl. 
ments  of  marriage  for  eighteen  years  together,  by  both  par-  877,  Henrey 
ties,  it  was  finally,  on  several  days'  hearing,  deemed  sufficient  HeiT#7' 
evidence  to  establish  a  marriage  inter  vivos :  though  no  ac- 
tualproof  could  be  had.  This  was  before  the  marriage  act  of 
96  Geo.  II. ;  but  which  act  is  not  adopted  here ;  so  that 
whatever  English  law  we  adopted  here,  in  this  respect,  before 
this  act  was  passed,  may  be  considered  as  law  here  now. 

§  10.  This  was  assumpsit  for  the  support  of  a  pauper :  9  Mass.  IL 
there  was  no  direct  evidence  of  the  marriage  of  the  pauper's  414,  New- 
grand-parents.    In  the  first  settlement  in  Boothbay,  they  set-  Sj5Ka  * 
tied  there,  and  lived,  and  acknowledged  each  other  as  hus- 
band and  wife,  and  resided  there  when  the  town  was  incor- 
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Ch.  46.     porated,  in  good  reputation  as  man  and  wife  ;  and  the  pauper's 

Art.  7.     father  was  one  of  their  family,  and  treated  as  their  son. 

v^v-^*/  This  was  held  to  be  sufficient  evidence  to  enable  the  jury  to 

presume  the  grand-parents  were  married. 
6  Mass.  R.        §H.    On   an  indictment  for  adultery,   held    the    mar- 
492,  Com-     riage  of  the  defendant  may  be  proved  by  the  testimony  of 
TmSH    fitnesses  present,  and  that  a  copy  of  the  record  of  such  mar- 
riage  is  not  necessary.  u  The  recording  of  the  marriages  was 
intended  to  perpetuate  the  evidence  of  the  fact,  after  the  wit- 
nesses present  shall  have  died ;"  and  witnesses  are  always 
"  necessary  to  identify  the  parties." 

§  1 2.  4  Johns.  R.  52.    A  marriage  contract  made  per  ver- 
ba de  presenti  is  as  valid  as  if  made  in  the  face  of  the  church ; 
and  an  actual  marriage  may  be  inferred  in  common  cases, 
from  cohabitation,  acknowledgment  of  the  parties,  &c. ;  no 
Fenton  ».      formal  solemnization  of  marriage  is  necessary. 
Reed,  §  13.  The  effect  of  a  feme's  deed  on  the  eve  of  marriage,  to 

Carlton  v. 5  defeat  the  marital  rights  of  her  husband;  P.  W.  674,  King 
Dorset,  '  *•  Cotton.  As  to  the  extent  of  the  consideration  of  marriage 
4  Cruise,       to  make  deeds  valid  against  after  purchasers ;  2  Lev.  105, 

s^a^s °u.  White  *#  Strin8?r*  x  Lev-  1502  J™8  v*  Keymis. 
Kennett's  §  14*  The  evidence  of  marriage,  among  the  Romans,  was 

Roman  An-    of  three  sorts ;  1.  confarreatio^  when  the  rites  were  performed 
a^rai  —   w^  so'emn  sacrifices  and  offerings  by  the  pontifex  maximus, 
Tacitus1  an-  anc*  thejfaroen  dialis  ;  this  was  early  laid  aside :  2.  coemptio, 
nais.  4.—      when  the  parties  solemnly  bound  themselves  by  the  ceremo- 
Tuiiy'sorat.  Dy  of  giving  and  taking  a  piece  of  money :  3.  by  use,  when, 
proCiuent.    wjtk  consentof  her  friends,  the  woman  had  lived  with  the 
man  a  year,  without  being  absent  three  nights.    The  nuptial 
ceremonies  were  always  begun  by  taking  the  omens  by  the 
auspices :  there  was  much  superstition  and  a  constant  obser- 
vance of  lucky  and  unlucky  days  and  seasons ;  among  the 
unfortunate  were'the  kalends,  nones,  and  ides  of  every  month ; 
so  all  may ;  aliter,  after  the  ides  or  middle  of  June.  (A  Ro- 
man could  only  marry  a  Roman ;  not  true,  the  Romans  lent 
and  borrowed  their  wives.) 
Civil  Code         §  15.  In  the  civil  code  of  Louisiana  is  this  singular  article  : 
of  L.  322,  a.  "  husband  and  wife  may  constipulate  that  their  matrimonial 
2*  agreement  shall  be  regulated  by  the  laws,  statutes,  customs, 

and  usages  of  any  state  or  territory  in  the  union,  as  they  may 
deem  proper,  provided  they  formally  declare,  by  their  said 
agreement,  that  they  submit  themselves  to  the  law  of  the 
state  or  territory  by  them  mentioned,  and  that  they  renounce, 
in  this  respect,  the  benefit  of  the  laws  of  this  territory ;"  but 
not  to  affect  the  laws  of  descent,  and  certain  other  rights  spe- 
cified. 
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Art.  8.  Marriages  void  and  dower  lost,  be.  Ch.  46. 

§  1.  Second  marriage  void,  &c.     In  April,  1775,  one  Ste-     Art.  8. 
phens  and  the  plaintiff  were  husband  and  wife,  in  Salem ;  he  v^»v^»/ 
sailed  in  that  month  on  a  West  India  voyage  ;  was  ship-  JJa*8.  s.  J. 
wrecked,  and  with  his  crew  taken  up  and  earned  to  Charles-  ^JJJJ  \^ 
ton,  S.  Carolina*    In  August,  1775,  Nathaniel  Silsbee,  a  Sa-  Weiman  v.  * 
lem  man,  and  a  neighbour  of  Stephens,  saw  him  and  his  crew  Nutting. 
b  Charleston,  and  wrote  to  Salem  that  he  saw  them  there, 
named  them,  and  his  letters  arrived  in  Salem.    Silsbee  went 
to  Nova-Scotia,  and  wrote  from  thence  September,  1 775,  of 
the  same  persons,  and  his  letters  were  received  in  Salem. 
Fry,  Stephens's  captain,  and  crew,  sailed  from  Charleston  for 
Philadelphia,  in  August,  1 775,  and  were  never  heard  of  after- 
wards ;  but  it  did  not  appear  that  it  was  well  known  in  Sa- 
lem who  of  the  crew  came  with  Fry.    But  Silsbee  wrote 
that  Stephens  was  enlisted  in  the  South  Carolina  army. 
Mrs.  Stephens,  the  plaintiff,  went  to  keep  Welman's  house  in 
February,  1776,  and  went  with  him  to  Hampton,  and  was 
married  to  him  in  August  or  September,  1776,  and  had  chil- 
dren which  she  and  all  other  persons  called  Welman's.    She 
sued  for  her  dower  in  Stephens's  estate,  held  by  the  defen- 
dant.   He  pleaded  in  bar,  specially,  that  she  in  1775,  eloped 
from  Stephens  and  lived  in  adultery  with  Weiman.    She  re- 
plied that  she  did  not  elope  and  live  in  adultery  as  the  defen- 
dant had  pleaded,  and  issue  to  the  country.  Verdict  and  judg- 
ment for  the  defendant ;  and  the  court  held  that  all  her  con- 
nections with  Weiman  were  adulterous,  and  her  marriage 
with  him  totally  void ;  and  that  she  clearly  lost  her  dower 
in  Stephens's  estate  by  these  illegal  connections  with  Wei- 
man. 

.§  2.  Presents  on  condition  of  marriage.    It  has  been  held,  Moseley'sR. 
that  if  one  intending  to  marrjr  a  lady,  presented  her  with  a  5%T  140 
jewel,  and  the  marriage  breaking  off,  he  brought  an  action  of  ' 

detinue  for  it,  and  recovered  ;  because  the  property  was  not 
altered,  and  the  present  was  made  on  condition  of  marriage 
and  to  a  special  intent ;  otherwise,  if  he  break  off  the  match. 

J\  3.  But  if  a  marriage  be  agreed  between  a  gentleman  and  M<*eley'iR. 
y,  related,  and  on  a  long  acquaintance,  and  pending  the  30°* 
treaty,  he  makes  her  a  present  of  jewels  which  she  wears  in 
his  lifetime,  and  he  dies  when  the  marriage  is  to  be  had,  and 
leaves  her  a  legacy,  these  presents  must  be  considered  as 
absolute  gifts,  and  not  as  given  on  condition  of  marriage,  and, 
generally,  presents  made  oy  an  intended  husband  ought  to 
be  considered  as  absolute  gifts ;  and  it  is  said  if  he  convey 
lands  to  her  causa  matrimonii  jpralocati,  she  shall  hold  them 
though  she  refuse  to  marry  him. 
vol.  ii.  39 
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Ch.  46.        Art.  9.  Divorce  statute*,  n*?t  page $  some  eft**  qb.  999  a. 
jfrf.  9»     8,  fee. 
v^r*v»w      §  1.  This  was  a  libel  for  a  divorce  a  vincufy,  for  tb«  cause 
3  Ma?k^i.  of  ^^^7?  alleging  the  respondent,  within  the  ire  vatfs 
*^taa3Jr  last  past,  had  deserted  the  libellant  and  committed  adultery. 
The  court  held  this  charge  tpp  loot*.     It  is  impossible  for 
him  to  know  how  to  answer* 
3  Mais.  R.        §  2.  In  this  case  the  adukery  was  alleged  to  have  been  com- 
"Jj  H°P:     mitted  in  Jtoro  York,  and  there  the  parties  appeared  to  have 
^  *•    °P-  had  their  first  abode  at  the  time  ;  afterwards  the  libtllant 
moved  into  Berkshire  county,  in  this  state  ;  libel  dismissed* 
Parsons,  C.  J.  said,  the  meaning  of  the  statute  is  the  county 
"  where  the  parties  live  at  the  time  of  the  adultery  commit- 
ted." 
3  Mass.  R.        §  3.  In  this  libel  for  a  divorce  for  the  husband's  adultery, 
169,  Homs-    he  was  named  of  Sheffield,  in  Berkshire  county,    Held,  the 
tont^Homs-  j^^  ^  ^  ca30  muat  ^  gj^j  ^  ^  cj^^  office,  and  notice 

5  Mask  R.  served  personally  on  the  respondent,  fourteen  days  before 
197.  the  court,  as  it  did  not  appear  be  was  put  of  the  state  *  m& 

M^th*  *e  notic€  must ^  M  attfiated  «opy  left*  &c.  before  the 
Smi^1  *"  court,  does  not  mean  an  adjournment* 
3  Mass.  R.  §  4#  Bu* *f  ****  adultery  be  committed  in  mtofiker  state,  and 
184,  Squire  the  offending  party  has  no  settled  place  of  abode,  and  the  li- 
v.  Squire,  bellant  lived  in  the  county  where  the  libel  is  filed,  &c.  the 
court  will  sustain  it,  she  living  in  the  county  when  the  adul- 
tery was  committed  and  continuing  to  live  there  since* 

3  Mass.  R.  §  5*  This  was  a  libel  for  a  divorce  a  vinculo  for  this  hus- 
39i,Choate  band's  adultery.  Held,  if  the  names  of  the  persons  with 
v.  Choate.     wfaom  the  adultery  is  committed  be  unknown,  it  must  be  so 

averred,  and  if  the  respondent  live  out  of  the  state,  this  fact 
must  be  alleged,  and  then  the  libel  need  not  be  filed  in  the 
clerk's  office. 

4  Mass.  R.  §  <>•  This  was  a  libel  for  a  divorce  a  vinculo  for  adultery, 
496,  Tonrte-  and  the  fact  alleged  on  a  wrong  day,  the  court  allowed  an 
lotv.Tourte-  amendment,  stating  the  fact  on  another  day ;  but  held,  also, 
lot*  the  respondent  was  entitled  to  a  continuance. 

4  Mass.  R.  §  7.  Held,  the  libel  by  a  ftmt  covert  must  be  subscribed 
496,  wu-  by  herself  and  not  by  her  attorney ;  but  proof  admitted  she 
iard*.wa-  directed  k,  &c. 

5  Mass.  R.  §  8.  If  a  partictps  crwwiis  be  used  as  a  witness  to  prove 
320,  Brown  adultery  on  the  trial,  &c.,  the  court  wiH  advise  he  be  prose- 
v.  Brown,      cuted  for  the  offencer  * 

s  Mass.  R.  §  9«  The  parties  were  married  in  another  state,  and  the 
263,  Carter  adultery  committed,  and  the  offender  still  liyed  there.  The 
v.  Carter,      court  refused  to  sustain  the  libel  for  a  divorce  a  vinculo. 
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$  10i  LibeHaiift  fi&ffie  in  his  libel  Was  Launder*,  and  in  Ca.  46. 
the  notice  published  Stfuftdett*  Held,  this  notice  was  insut  jlrf.  9. 
flcifcnt.     7  Af*ss.  R.,  94,  Jemte  t;  Jentte*  v^v^fes 

§11-  If  the  respondent  be  only  absent  at  Sea  and  expect-  7  Maw.  R, 
ed  to  return,  the  court  Will  hot  proceed  on  news-paper  notice.  JJJjJ^1*  *' 

§  12.  If  the  libel  fbt-  6  divorce  charge  the  adultery  as  com-  s  Man.  R. 
mitted  oat  of  the  state,  the  cotirt  will  receive  evidence  of  the  131,  Wash- 
fact  edihmiited  in  the  state,  if  the  respondent  appears.   A  con-  ^JJJJiJ^ 
stable  cannot  serve  a  libel  for  a  divotee  a  vinculo.    1 5  Mass.     M 
R*,  S89» 

§13.  Divorce  puts  an  end  to  dower,  ire.  in  a  former  hus-  10  MaM.  R. 
banfTft  e*tat&  "^SP" 

The  demandant's  first  husband  was  Eli  Bush,  and  she  had  *' 
dbwer  tosigtted  in  his  estate  August  24,  1804,  and  entered 
and  became  seised  as  tenant  in  dower.  In  March,  1 805,  she 
taartfed  Matthew  Barber,  Within  this  state,  and  during  this 
tnattiagte  the  defendant  got  judgment  against  him  and  levied 
on  the  rents  and  profits  of  her  said  dower  October  1,  1810, 
to  hold  for  three  years.  February  13,  1813,  she  was  di- 
vorced from  Barber  ift  the  Supreme  court  in  Vermont,  where 
he  and  she  had  their  home.  Held,  the  defendant's  interest 
under  his  levy  On  hefr  dower^  Was  determined  by  this  divorce 
*  triitettfoj  obtained  at  her  suit.  Judgment  for  the  demandant. 
The  levy  wafe  otilr  a  change  bh  her  estate,  and  the  legal 
seisin  Of  he*  ftefehcfld  Remained  undisturbed,  and  when  that 
charge  ended  the  had  a  right  to  demand  her  freehold  Upon 
her  ttwn  seiiih  Without  an  entry. 

§  14»  A  divorce  a  mensa  et  ihoro,  tlot  dissolving  the  mar-  Reeves' D. 
riage*  the  parties  cannot  marry  again  while  both  are  alive  ;  j^2^207* 
nor  does  it  deprive  the  husband  of  any  marital  rights  as  to  4^  4^ 
his  wife's  property.    He  is  entitled  to  the  usufruct  of  her  real  Porter^ 
estate,  ana  if  a  legacy  be  bequeathed  to  her  it  belongs  to  ^'Z?^' 
him ;  and  fehe  has  dower  of  his  lands,  but  has  not  madnte-  * ^k  Abr. 
nance  except  she  become  a  pauper :  and  if  she  be  injured  in  641.— 
her  person  or  character *  she  may  sue  without  her  husband  3B*i§t.SM. 
and  refeover,  and  her  husband  cannot  release  the  costs,  ^jj^^' 
though  entitled  to  all  the  property  which  comes  to  her,  ek-  q^,  44^ 

cetot  What  she ""  ™" 

tial  divbrde 

and  according  to  softne,  "  a  well  grounded  fear  of  bodily  hurt."  ^nttwj 
For  her  alimony  she  can  sue  him.     In  Connecticut,  the  Su-  ban  dower, 
perior  Court  has  power  to  divorce  :  1.  For  fraudulent  con-  but  not  con- 
tract :    2.  Adultery :   3.  WiHul  absence  for  three  years :  jjgyjf 
4.  Total  neglect  of  all  conjugal  duties,  and  seven  years'  ab-  210,390. 
sence,  unheard  of.    A  decision  has  Ihhited  the  fraudulent 
contract  to  a  tingle  case,  that  of  imbecility  ;  and  in  the  fourth 
case  a  divorce  is  not  necessary  to  enable  the  party  at  home 
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Ch.  46*    to  many  again,  as  the  law  presumes  the  party  absent  is  dead* 
Art.  9.     The  adultery  is  "  where  a  married  person  has  illicit  com- 
s^-v-^'  merce  with  any  person."    On  the  three  years'  wilful  absence, 
it  has  been  decided  in  Connecticut,  that  if  a  husband  turns 
his  wife  out  of  doors,  and  so  abuses  her,  that  she  cannot  live 
with  him  safely,  and  she  departs  from  him,  it  is  not  wilful  ab- 
sence on  her  part,  but  is  so  on  his.    Marriages  in  that  state, 
within  the  Levitical  degrees,  are  void  absolutely,  and  the 
issue  illegitimate,  without  any  divorce  had,  except,  how* 
ever,  the  husband  may  marry  the  sister  of  his  deceased 
wife. 
ll  Mass.  R.       §  15.  Libel  for  a  divorce  a  vinculo,  for  adultery,  where  the 
92,EUiiv.     respondent's  second  marriage  was  to  be  proved;  the  court 
EUi8-  would  not  admit  the  usual  certificate  of  the  officiating  minis- 

ter as  evidence,  but  required  his  testimony  upon  oath. 
teMass,  R.       §  16.  A  libel  for  a  divorce  a  vinculo  was  presented  in  one 
312,  Merry    county,  praying  for  notice  returnable  in  another,  where  regu- 
v.  Merry.      larly  to  be  heard ;  this  notice  being  duly  proved  the  libel 

was  supported. 

R J4«4J   k       §  1 7-  A  and  B,  citizens  of  New  York,  married  there  and 

son  v.  Jack-"  ^ved  there  as  husband  and  wife,  above  a  year  ;  she  then 

son,  name-     alone  went  into    Vermont,  and  there  was  divorced  on  the 

rous  cases     ground  of  ill  treatment  and  severe  temper,  and  then  returned 

domicUs  for    to  ^ew  York  and  there  continued  to  live ;  and  there  she  sued 

jurisdiction,   him  for  alimony*    Held,  the  decree  in  Vermont  was  void  ; 

for  her  domtcif  was  not  changed  by  her  going  into  VermonX, 

and  residing  there,  but  her  conduct  was  an  evasion  of  the 

laws  of  New  York,  allowing  no  divorce  but  for  adultery.    The 

husband  defended  in  the  Vermont  court.    2  Johns.  K.,  235, 

243 ;  4  Johns.  R.  285,  289  ;  5  Johns.  R.,  101,   104,  239, 

248. 

Vattel,  The  European  and  our  laws,  allowing  of  but  one  wife,  and 

berusC&c?tt"  of  no  voluntary  divorces,  are  well  defended,  on  principle,  by 

&c.  '     *     Hume  in  his  19th  essay. 

13  Mass.  R.       If  the  husband,  pending  the  libel  filed  by  his  wife  for  a 
412.  divorce,  becomes  insane,  the  court  will  stay  proceedings  till 

a  probate  guardian  is  appointed. 

14  Mass.R.       A  wife  divorced  for  her  husband's  adultery  is  entitled  to 
21%D^and  ^ower  m  a^  t^ie  knds  whereof  he  was  seized  at  any  time 

ow         during  the  marriage,  as  if  he  were  deceased.     He  had 
alienated  the  land  before  the  divorce,  but  she  had  not  signed 
the  deed. 
14  Mass.  R.       If  the  husband  leave  his  wife  at  their  domicil  in  one  state, 
*27,  Ifeno-    and  move  into  another  (as  Vermont)  for  the  purpose  of  a 
ner*    ™'     divorce,  and  for  a  cause  not  allowed  in  their  proper  state, 
and  there  get  divorced  and  return,  their  marriage  is  not  dis- 
solved. 
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A  law  was  passed  in  Massachusetts  in  1821,  authorizing    Ch.46» 
the  court  to  make  provision  for  the  disposition  and  mainte-    Art*  9. 
nance  of  the  children  of  parents  divorced  a  vinculo.  v^v*^^ 

Divorce :  a  note  was  due  to  the  feme  while  sole,  and  she 
married  A ;  they  sued  the  note,  and  pending  the  action  they 
were  divorced  a  vinculo,  and  the  writ  was  abated. 

$  18.  The  question  often  arises  if  there  has  been  a  divorce 
a  vinculo,  or  from  bed  and  board,  as  well  as  if  there  had 
been  a  marriage  in  fact,  or  in  strict  law,  and  as  divorces 
have  become  so  very  common  in  the  United  States,  it  may 
be  proper  in  connection  with  marriage  to  notice  some  of  the 
leading  principles  on  whieh  they  have  been  decreed ;  till  the 
act  passed  in  March,  1786,  the  governor  and  council  were  Provicial 
the  court  for  decreeing  divorces,  and  were  governed  by  the  *<*» 1^9*- 
laws  then  in  force.  This  act  provided  that  "  all  controver- 
sies concerning  marriage  and  divorce,  shall  be  heard  and 
determined  bv  the  governor  and  council.'1 

§  19.  The  laws  of  the  province  declared  marriages  void  in  Prov.  law, 
certain  cases  as  before  stated,  but  did  not  specify  all  the  A* D* 1695* 
causes  of  divorce,  but  provided  that,  if  a  woman  was  sepa- 
rated from  her  husband,  the  superior  court  might  assign  her 
"  a  reasonable  part  of  his  estate,  according  to  their  discretion, 
not  exceeding  one-third  part  of  it." 

§  30.  The  governor  and  council  divorced  for  adultery  un-  A.  D.  1782, 
der  the  provincial  system ;  and  therefore  divorced  A.  Gage  *****  •• 
from  his  wife  for  her  adultery ;  and  made  her  no  allowance  wj£^' 
out  of  his  estate. 

§  21.  By  this  act  the  party  who  is  the  guilty  cause  of  a  Man.  act, 
divorce,  cannot  marry  again*  Feb.  17, 

The  first  and  second  sections  of  this  act  declare  mar-  JjJ^  act 
riages  within  the  degrees,  and  where  a  prior  one  exists,  void ;  March  isj 
by  the  third  section  it  is  enacted  "  that  divorces  from  the  1786. 
bonds  of  matrimony  shall  be  degreed,  in  case  the  parties  be 
within  the  degrees  aforesaid,  or  either  of  them,  had  a  former 
wife  or  husband  alive  at  the  time  of  solemnizing  such  second 
marriage,  or  for  impotency  or  adultery,  in  either  of  the  par- 
ties, and  for  no  other  cause :  and  that  divorce  from  bed  and 
board  may  and  shall  be  granted  for  the  cause  of  extreme 
cruelty  in  either  of  the  parties."  By  the  fourth  section  there 
can  be  no  divorce  in  cases  of  collusion  to  procure  a  divorce, 
nor  if  both  parties  have  been  guilty  of  adultery ;  by  the 
fifth  section  the  court  may  make  an  equitable  arrangement 
of  the  property,  &c. ;  by  the  sixth  section,  if  divorced  for 
affinity  or  consanguinity,  punished  as  for  incest,  if  they  live 
together,  and  if  for  prior  marriage  or  adultery,  as  for  adul- 
tery ;  but  a  divorce  for  adultery  does  not  affect  the  children ; 
by  the  seventh  section^  all  questions  of  divorce  and  alimony 
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Crt.  46.    are  to  be  heard  and  tried  by  the  Supreme  Judicial  Court, 

Art,  9.     holden  "for  the  county  where  the  parties  live  ;w  by  the 

eighth  section  the  complainant  muBt  file  his  or  her  libel  in 

the  clerk's  office  of  the  court,  stating  the  cause  of  comrjlaint 

Specially,  and  cause  the  other  party,  if  in  the  state,  tb  be 

served  with  an  attested  copy  bf  the  libel,  and  summoned  lb 

appear,  &c,  fourteen  days  at  least  before  the  court,  or  as 

Mass,  act,     the  court  shall  direct,  and  the  court  has  "  all  the  powers  ne- 

MjJ^7*       cessary  to  the  conducting  and  finally  issuing  such  fcauses, 

18a6,  according  to  the  true1  intendment  of  this  act ;"  this  aet  fcites 

fiirther  power  as  to  property. 

Cases  of  divorce  since  this  law  was  passed; 

Ma**  s,  J.        §  22.  The  husband  filed  his  libel  ttr  a  divorce  4  vinculo ; 

ZS^im'  *fe  ^fe  c4liie  and  dfefended,  &c>  and  admitted  the  ittttrriage, 

Tewksbury    but  denied  she  had  committed  the  crime  of  ftdulttfy  and  ad- 

«•  ded  that  she  had  left  his  bed  and  board  to  avoid  ms  violent 

Tcwksbury.  ^^  cruej  treatment?  and  denied  she  had  eloped ;  he  replied 

she  had  committed  adultery  and  eloped  as  he  had  alleged, 
and  prayed  the  matter  might  be  inquired  into  by  the  court ; 
divorce  was  decreed.  The  evidence  was,  that  one  6.  went  to 
her  house  late*  (her  husband  being  at  sea,)  and  stayed  therfe 
about  half  a  hoar — the  ne*t  morning  she  was  in  great  dis- 
tress, and  said  she  had  committed  a  gtoat  sin,  and  that  B.  had 
been  there;  When  her  husband  came  hottte  she  confe&etl  to 
him  her  oflfence  and  once  before  witnesses ;  he*  cfoftfesfctoh 
was  objected  to ;  for  she  accuses  herself  and  it  may  be  the 
effect  of  collusion  between  them.  The  court  said  this  toas 
generally  true ;  but  in  this  case  her  confession  might  be  ad- 
mitted to  be  proved,  as  she  appeared  to  be  distressed  arid 
made  her  first  confession  before  her  husband  returned  from 
sea,  and  so,  probably,  it  could  not  be  by  collision. 

In  another  case  of  adultery  the  man  committing  it  with 

the  wife,  made  his  deposition  before  a  justice,  but  the  court 

refused  to  have  it  read. 

Mass.  S.  J.        §  23.  in  this  case  the  wife  libelled  for  a  divorce  from  bed 

tfi01*1  i799C  an    ^oard  for  the  extreme  cruelty  of  the  husband,  ahd  for 

Wheeler «.    alimony  5  a  divorce  from  bed  and  board  waB  decreed ;  tad 

Wheeler.      the  court  ordered  him  to  pay  her  $30  a  year  to  quarterly 

Not.  1800.    payments,  and  on  argufoertt,  allowed  costs  to  her.  Afterwards 

she  supported  an  action  against  him  for  arrears,  from  the 

necessity  of  thte  case,  though  still  husband  and  wife,  decreed 

on  demurrer  t6  ttie  declaration.    Debt  lies  for  alimony  Where 

the  divorce  is  a  vinculo.    15  Mass.  R.  186. 

8  Matt.  R.        §  24.  In  this  case  the  Supreme  Court  of  Vermont  decreed 

99,  Leg  v.     a  divorce,  and  allowed  the  wife  alimony,  and  afterwards  she 

Le*-  sued  her  late  husband  in  thiB  State,  ^d  the  divorce  wa*  recog- 
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niwid  hy  wr court;  but  it  does  not  appear  in  this  gasp  wtjpre    Ch.  47. 
thg  pwrii^  divprce(|  lived.  ifri.  *1. 

9  25.  This  was  a  libel  for  a  divorce  a  vinculo,  describing  w^vW 
tfes  parties  &s  of  IJampshire  county;  fpd  the  libel  priginally  JMrnR. 
filed  ib  Worcester  county,  and  held  jf.  must  be  originally  filed  n^Moore^ 
in  (he  cpuntv  ^here  tl}e  parties  live — libel  dismissed  5  and  if  do.  lTsf 
the  husband  change  hjs  residence  it  malf es  np.  difference.       Richardson 

But  if  the  parties  have  np  permanent  place  of  residence,        *• 
the  libel  for  a  divprce  may  be  filed  in  the  cpunty  where  the  .^Jf^11* 
libeUant  dwells  after  reparation.  Lane  v.   ' 

§  26.  The  act  of  March   7,   1 806,  applies  to  divorces  Lane, 
decreed  after  it  passed,  though  the  adultery  was  committed  i^Si. 
before  it  w$P  passed.    The  parties  agreed  the  alimony.  west. 

$  27.  In  pa*  e  of  a  libel  for  a  cjivpjxe  for  the  adultery  of  7  Mais.  R. 
the  jnrife ;  on  a  suggestion  she  if  insane,  the  c^urt  will  appoint  JJJ  *£**' 
Ver  counsel  <*>  answer  fpr  her  ip  her  name.  Broadatreet, 

§  2S-  If  the  ogice?  leave  a  copy  of  a  libel,  &c,  at  the  last  7  Mats.  R. 
and  ju^wl  abode  pf  the  respondent,  and  it  appears  she  was  &o*?  &*£• 
*ot  then  oar  flfterFprcfc  in  the  county  before  the  sitting  of  the  JjJJJj^       * 
cpwt,  it  will  not  bear  the  ca^se  mitil  personal  notice  given. 


CHAPTER  XLVH. 


ASSUMPSIT.     MA3T£R  ^D  SERVANT. 


Art.  1.  In  many  cases  actions  are  grounded  on  this  rela-  See  Appren* 
tionof  master  and  servant,  mp$t  of  which  are  assumpsit ;  these  JSStfto^ 
are  of  two  sorts:    §  1.  where  the  contract,  immediately  fc^wagea 
made  by  the  servant,  is  in  fact  the  contract  of  the  master,  of  teamen, 
and  binds  him  alone;  on  this  principle  quodfacit  per  alium  Hypothec*- 
facitptr  se  ;  or  whatever  the  master  does  bv  another,  or  by  ^J£n  £  Fc_ 
his  servant,  he  does  by  himself;  and  therefore,  to  bind  the  me,  Factors, 
master  by  the  act  of  his  servant,  it  must  appear  the  master  Auctioneer*, 
expressly  or  impliedly  did  assent  to  this  act  of  his  servant,  by  ^^%i 
authorizing  him,  in  fact,  or  in  law,  to  do  it. 

§  2.  Where,  what  the  servant  earns,  in  fact  belongs  to  the  6  Mer.  Am. 
master :  if  in  these  cases,  the  master  contracts  by  his  ser-  13°*  nndry 
vant  under  seal9  or  J>e  entitled  to  his  earnings  in  virtue  of  cw^* 
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Ch.  47.     some  sealed  instrument,  the  case  will  vary  only  in  the  form 
Art.  2.      of  the  action,  but  will  be  on  the  same  principle  as  in  assump* 

§  3.  The  cases,  in  which  the  master  has  a  right  of  action 
against  his  servant,  for  tortious  or  deceitful  acts,  or  in  which 
the  master  may  sue  a  third  person  for  tortious  acts  to  the  ser- 
vant, or  for  enticing  him  away,  or  harbouring  him,  belong  to 
other  chapters ;  so  do  cases,  in  which  the  master  is  liable 
for  the  negligent  or  tortious  acts  of  his  servant ;  and  so  do 
the  cases  in  which  the  master  is  liable  for  his  deceitful  or 
tortious  acts  to  his  servant. 

§  4.  Our  inquiries  in  this  chapter  are,  1.  to  ascertain  who 
are  servants ;  2.  when  their  contracts  are  a  ground  of  action 
against  the  master,  and  3.  when  the  master,  and  not  the  ser- 
vant, is  entitled  to  his  labour  or  earnings :  4.  the  master's 
interest  in  his  servant,  &c,  and  5.  masters  and  owners  of 
ships,  &c,  in  fact,  a  description  of  masters  and  servants. 

Art.  2.  Any  one  the  public  employs  to  do  its  business,  is  its 
servant  to  this  purpose ;  any  one  it  employs  to  bargain  and 
contract  for  it,  is  its  servant  to  make  its  contracts  and  to  bind 
it  as  far  as  the  power  is  extended ;  so  anyone  I  employ  and 
expressly  or  impliedly  impower  to  bargain  and  contract 
for  me  so  as  to  bind  me,  is  my  servant ;  and  so  is  any  one 
to  whose  labour  and  earnings  I  am  entitled ;  for  in  all  these 
cases  the  one  employed  is  serving  the  employer,  or  is  ro  his 

l  Bl.  Com.     service ;  therefore,  in  these  cases,  one  hired  in  my  family  or 

426, 430.  other  business  as  my  apprentice,  factor,  bailiff,  master  of  my 
vessel,  my  steward,  child,  or  even  my  wife,  is  my  servant ;  so 

6  T.  R.  221.  ajoyrneyman  by  the  job,  is  a  servant  till  the  job  is  done* 
Though  as  to  the  persons,  there  is  the  same  principle  in  re- 
gard to  contracts  and  to  earnings  in  many  cases,  yet  there  is 
a  difference  in  respect  to  moderate  correction,  which  it  is 
conceived  can  be  extended  byt  to  those  who  have  no  legal 
discretion ;  and  therefore,  not  to  a  wife,  a  factor^  a  bailiff,  or 
to  the  master  of  a  ship,  &c.      * 

3  Bac.  Abr.       §  2.  All  servants  in  Massachusetts  are  by  contract,  and  the 

hlJ'Tvh"*  master  may  ^e  entided  to  *he  services  of  his  servant  accor- 
b^of  rights,  j^  to  ^  whether  for  life  or  years ;  and  though  there  can  be 

no  slave  here,  and  our  constitution  Considers  all  men  as  born 
free  and  equal ;  yet  here,  as  in  England,  the  master  may  ac- 
quire by  contract,  the  perpetual  service  of  one,  "  for  this  is 
l  Bl.  Com.     no  more  than  the  same  state  of  subjection  for  life,  whioh 
424, 425.      every  apprentice  submits  to  for  a  space  of  seven  years,  or 
Salk.  666.—  sometimes  for  a  longer  term ;"    hence  the  law  of  Massachu- 
Con.  U.  S.     setts,  as  the  law  of  England,  does  recognize  the  master's  right 
Act/ofCom  according  to  the  laws  where  it  is  acquired,  and  aids  a  South- 
ern planter  to  reclaim  his  run-away  negro  slave. 
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§  3.  By  our  laws  persons  may  be  servants  by  the  con*    Ch.  47. 
tracts  of  themselves,  or  of  their  parents,  or  of  their  guar*    Art.  2. 
dians,  or  of  the  overseers  of  the  poor,  made  according  to  law,  v^»v"^/ 
or  of  the  party  injured  by  larceny,  &c,  by  the  judgment  of  March  l, 
court,  or  of  the  sheriff  of  certain  convicts  for  costs ;  and  so  a  n^T^j!^' 
master  may  be  entitled  to  the  services  of  his  minor  appren-  juiy  g  &  14, 
tke  by  parol  agreement  made  by  his  father.  1798.— 

§  4.  Five  kinds  of  servants  in  the  Province ;  four  now ;  a  ser»  J?^"*!}0** 

vant  is  one  over  whom  an  authority  may  be  rightfully  exer-  ^94 * 

cised  by  another;  this  is  the  limited  sense  of  the  word.    In  March  15, 
many  books  wives,  factors,  auctioneers,  brokers,  attornies,  1785 — * 
&c.,  are  brought  within  the  general  descriptions  of  servants,  ^9  8' 
or  of  persons  employed  by  others.   But  these  are  best  consi- 
dered under  their  proper  names.    But  our  proper  servants 
are  or  have  been  1.  slaves,  2.  apprentices,  3.  menial  servants, 
4*  Aired  labourers,  5.  criminals  and  debtors  sold  into  service. 

§  5.  Slaves,  as  toe  now  usually  call  them  ;  see  Slave  trade, 
criminaliter,  ch.  21 1,  art*  6,  ana  Poor,  ch.  53,  where  the  laws, 
generally,  respecting  slaves,  are  cited,  or,  as  our  ancestors 
usually  called  them,  servants,  as  will  appear  on  reading  those 
laws.  Modern  slavery  is  certainly  unknown  to  the  laws  of 
England,  but  it  is  equally  certain  -  that  the  modern  slave,  at 
least  in  New  England,  has  not  been  in  so  bad  and  servile  a 
condition  as  the  ancient  English  villain  was ;  the  negro  or 
mulatto  slave,  in  New  England,  always  had  many  rights 
which  raised  him  far  above  the  absolute  slave :  1.  The  mas- 
ter has  no  control  over  the  religion  of  such  slave,  any  more 
than  over  the  religion  of  any  other  member  of  his  family : 
8.  None  over  his  life ;  if  he  tailed  him,  he  was  punishable  as  Reeves'  D. 
for  killing  a  freeman :  3.  The  master  was  liable  to  his  slave's  &•  340, 341. 
action,  for  beating,  wounding,  or  immoderately  chastising 
him,  as  much  as  for  immoderately  correcting  an  apprentice, 
or  a  child :  4.  This  slave  was  capable  of  holding  property, 
as  a  devisee  or  legatee,  and  as  recovered  for  wounds,  &c. ; 
so  much  so,  if  the  master  took  away  such  property,  his  slave 
could  sue  him  by  prochein  arm:  5.  If  one  took  him  from 
his  master  without  his  consent,  he  could  not  have  trover, 
but  only  sue,  as  for  taking  away  his  other  servant.  On  the 
whole,  the  slave  had  the  right  of  property  and  of  life,  as  apt- 
prentices  had,  and  the  only  difference  was, u  an  apprentice  is 
a  servant  for  time,  and  the  slave  is  a  servant  for  life."  In 
Connecticut  the  slave  was,  by  statute,  specially  forbidden  to 
contract ;  no  such  statute  is  recollected  in  Massachusetts  c 
6.  u  If  a  slave  married  a/ree  woman,  with  the  consent  of  his 
master,  he  was  emancipated,  for  his  master  had  suffered  him 
to  contract  a  relation  inconsistent  with  a  state  of  slavery ;" 
hereby  the  master  abandoned  his  right  to  him  as  a  slave, 

vol.  ii*  40 
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Ch.  47.     as  a  minor  child  is  emancipated  from  his  father  when  he  is. 
Art.  2.      married ;   Ld.  Raym.  356  :    7.  a  slave  however  could  be 

v*^»v-^/  sold,  and  in  some  states  be  taken  in  execution  for  his  mas- 
ter's debts ;  but  no  evidence  is  found  of  such  taking  in  exe- 
cution in  Massachusetts :  8.  on  the  principles  of  the  English 
common  law,  men  may  be  made  slaves  for  life  for  crimes,  and 
so  clearly,  by  our  present  law.    Property  in  a  negro  ac- 

1  Dal.  169.    quired  without  deed. 

§  6.  Apprentices,  see  Apprentices,  ch.  13,  Assumpsit,  and 
ch.  1 02,  Indentures,  &c.  As  to  hired  labourers,  the  contracts 
govern  their  cases  generally. 

§  7.  Menial  servants,  are  such  as  dwell  in  families,  and  are 
employed  in  domestic  concerns,  the  garden  or  farm,  on  a 
contract  to  live  with  a  master  a  certain  time ;  these  may  be 
retained  by  parol;  see  post :  and  if  they  leave  their  service 
contrary  to  contract,  they  are  liable  to  an  action.  Sometimes 
they  are  on  wages,  but  often  have  their  maintenance  for 
their  services  as  children  and  youth  brought  up  in  a  family. 

Matter's        These  three  descriptions  of  servants,  slaves,  apprentices,  and 

Srrect!°  menial  servants,  may  be  corrected  by  the  master,  with  mode- 
rate or  reasonable  correction,  for  disobedience  to  his  lawful 
commands,  for  negligence  in  his  business,  for  improper 
language,  or  for  insolent  behaviour.  But  in  order  to  be  sub- 
ject to  this  correction,  they  must  be  apprentices  and  servants 
in  the  family,  and  not  hired  men  or  women  of  full  age,  ex- 
cept slaves.  The  general  principle  on  which  this  correc- 
tion can  be  exercised  is  this :  the  master  stands  m  loco  pa- 
rentis, but  not  always  so ;  not  so  as  to  the  slave,  of  age,  or 
factor,  or  often  the  scholar.  Often  the  reason  is,  the  imme- 
diate enforcement  of  the  master's  orders,  from  the  nature  and 
the  necessity  of  the  case ;  without  this  power,  in  many  cases 
the  master,  though  not  strictly  in  loco  parentis,  would  not  be  able 
to  keep  order  in  his  family,  his  scnool,  his  ship,  his  shop, 
&c. ;  the  absolute  necessity  there  usually  is,  in  these  places, 
of  constant  and  immediate  order,  has  induced  the  law  to  give 
masters  this  correcting  authority.  It  is  very  clear  this  is  a 
trust  the  law  confides  to  the  master  himself,  and  it  cannot  be 
delegated,  except  the  law  may  give  it  to  the  wife,  or  to  the 
mistress  of  the  house,  in  her  particular  department,  as  in 
bringing  up  young  children  and  young  menial  servants, 
usually  employed  immediately  under  her  direction.  Mas- 
ters9 power  to  correct  seamen,  see  ch.  172,  Trespass,  Morse 
v.  Jewett ;  Sampson  v.  Smith  &  al.,  3  Day's  Ca.  294. 

What  is  moderate  and  reasonable  correction  ?  As  to  this  there 
can  be  no  precise  rule  laid  down,  so  yery  much  must  depend 
on  the  circumstances  of  each  case.  A  writer  of  our  own  has 
said,  the  beating  or  wounding  must  be  such  as  proves  the 
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master  acted  nudo  animo,  in  order  to  subject  him  to  damages ;    Ch.  47. 
and  that  he  is  not,  when  the  jury  is  satisfied  the  correction    ArU  2. 
was  given  -with  a  right  temper  of  heart :     That  he  may  chas-  s^*v"^»' 
tise  or  correct  with  great  moderation,  without  passion,  and 
with  a  proper  instrument,  and  yet  by  some  unforeseen  acci- 
dent, even  death  may  ensue ;  in  which  case  it  would  be  nei- 
ther murder  or  manslaughter.    On  the  other  hand,  his  man- 
ner  of  correcting,  his  passion  and  malice,  may  be  such  as  to 
make  him  guilty  of  wilful  murder,  when  death  ensues. 

Forcibly  to  take  away  a  servant  is  also  punishable  by  in- 
formation, but  not  for  enticing  him  away.    If  a  slave  or  a 
servant,  in  the  place  of  a  child,  be  beaten  or  injured  by  a 
third  person,  and  sickness,  &c.  follows,  the  master  recovers 
for  the  whole  loss,  as  he  must  pay  the  expense,  and  lose  such 
servant's  time ;   but  not  where  his  hired  servant  has  been  i  Bi.  Com. 
beaten,  for  then  he  bears  the  loss,  and  is  not  entitled  to  429 — Cpo« 
wages  during  the  time  he  is  disabled  by  the  battery,  and  he  H^^irl 
finally  pays  the  expense,  and  such  expense  will  be  part  of  v.  Ireland.' 
the  damages  he  will  recover;  and  to  support  an  action,  the  —10 Co. 
master  must,  in  all  cases,  lay  per  quod,  and  prove  the  loss  of  JS'Ho  ??d# 
some,  services,  otherwise,  he  has  no  loss.    And  here  the  mas-  ^3* 
tor's  action  is  not  lost,  (as  it  is  in  England)  if  the  servant  be 
so  beaten  he  dies,  because  here  the  offender's  property  is  not 
forfeited,  though  he  be  capitally  convicted  in  such  case. 

When  the  servant  is  enticed  away  to  the  master's  damage,  Bird  r.  Ran- 
he  has  his  action  also  against  him  as  well  as  against  the  en*  daJl- 
ticer,  but  he  cannot  recover  against  both  for  the  same  loss. 

A  master  may  assist  his  servant  to  carrry  on  a  law-suit,  1  bi.  Com. 
and  a  servant  may  do  in  defence  of  his  master,  assaulted,  429. 
whatever  the  master  may  do  in  defence  of  himself.  But  it  is 
not  settled  whether  the  master  can  do  thus  in  defence  of  his 
servant ;  but  it  is  clearly  reasonable  this  right  be  reciprocal ; 
the  master  often  has  an  interest  in  the  immediate  security 
and  protection  of  his  servant,  the  loss  of  which,  by  another's 
disabling  the  servant,  no  action  can  recompense  for.    He  has  Lofft,  215. 
a  valuable  interest  in  the  servant's  labours,  and  why  may  he 
not  defend  this  interest  to  prevent  the  loss  of  it,  as  he  may 
defend  his  goods  to  prevent  his  loss  of  interest  in  them  ?  And  1  Bl.Com. 
Blackstone  holds,  the  master  may  do  this,  and  cites  Rol.  429# 
Abr.  546 ;  Salk.  407,  contra,  &c. 

§  8.  Master,  how  far  liable  for  the  tort  of  his  servant.  6D.&E. 
This  subject  will  be  considered  in  chapters  58  and  59,  de-  125-—  *  H. 
ciding  where  case,  and  where  trespass  lies ;  also  chapters  1 72  fg^Jf  ^ 
and  1 73,  relating  to  the  actions  of  trespass.     Here  it  may  be  — Eap.*588." 
observed,  that  all  agree  that  the  master  is  liable  in  case  for  — 2  W.  Bi. 

832.— Cro 
El.  349.-2  D.  k  E.  154.— Cowp.  406.— 1  BI.  Com.  430.— 1  Wils.  228.— Esp.  603.— 
3os.  ft  F.  404. 
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Ch.  47.  the  negligent  acts  of  his  servant,  done  in  the  course  of  the  rna* 
Art.  2*  for'*  business ;  and  for  any  act  of  his  servant  so  done  by  the 
i^^v  master's  command,  expressed  or  implied.  And  so  where  a 
third  person  is  injured  for  want  of  skill  in  the  servant;  and  he 
is  liable  too  ;  but  only  the  master  when  the  servant  duly  em- 
powered, contracts  for  him*  The  command  of  a  superior  to 
an  inferior  to  commit  a  tort,  excuses  the  latter  in  no  case  but 
that  of  a  wife.  Such  inferior,  as  servant,  is  bound  to  perform 
only  the  lawful  commands  of  his  superior ;  and  the  inferior 
person  must  know  too  when  he  does  an  injury,  and  if  he  has 
to  pay  for  it,  he  has  no  remedy  against  his  master,  except 
he  deceives  him*  As  if  A,  with  a  forged  order  to  take  B*s 
horse,  employ  C  to  do  it,  giving  him  to  understand  it  is  a 

{pod  one,  and  C  thinking  so,  takes  the  horse  away,  he  is 
iable  to  B  to  pay  to  him  his  damages,  but  may  recover  than 
of  A,  but  not  if  told  the  order  was  forged*    Till  lately  it  was 
held,  the  master  is  liable  for  his  servant's  wilful  tort  done  in 
his  business ;   as  if  I  send  my  servant  to  drive  A's  cattle  off 
my  land,  and  the  servant  tortiously  beat  them,  I  am  liable : 
so  if  I  put  him  to  drive  my  team,  and  he  wilfully  drives  over 
A,  and  hurt  him,  I  am  liable,  for  this  is  done  in  doing  my 
business :  but  1  am  not  liable  if  he  leave  my  team  and  turn 
aside  and  beat  A,  for  this  is  not  done  in  doing  my  business ; 
so  far  the  authorities  formerly :  so  according  to  them  I  am 
liable  if  my  servant  wilfully  prick  a  horse  he  shoes. 
l  Eait,  106,       But  in  a  late  case  held  otherwise,  and  that  the  master  is 
H0,McMa-  Dot  liable  for  the  wilful  tort  of  his  servant,  for  it  was  said,  to 
iius*.  Crick-  k^  j^  ijakic?  wouid  put  it  in  the  power  of  a  servant,  by  his 

wilful  tort  to  ruin  his  master,  and  that  the  servant,  in  com* 
mitting  a  wilful  trespass,  as  in  wilfully  driving  over  A,  as 
Salk.  441.—  above,  abandons  his  master's  service.  This  was  trespass  al*- 
lLd.  Rajm.  leging  the  defendant,  with  force  and  arms,  drove  his  chariot 
against  the  plaintiff's  chaise,  &c* ;  proof,  the  defendant's  ser- 
vant did  it  wilfully :  defendant  not  present,  nor  any  way  as* 
senting,  &c.  The  court  thought  the  great  point  decided  in 
this  action,  never  before  fairly  brought  up  for  to  be  clearly 
decided.     See  this  case,  Mc  Manus,  &c,  ch*  58,  a*  3* 

According  to  many  cases,  the  master  is  not  liable  for  the 
act  of  tort  of  the  substitute  of  his  servant,  except  where  the 
servant,  by  his  commission,  or  in  the  nature  of  the  business, 
has  power  to  appoint  such  substitute ;  then  he  is  the  master's 
servant. 

1  Stra.  66?.        The  master  is  liable  for  the  fraud  of  his  apprentice. 

167.  §  9*  ^s  villeinage  never  existed  in  America ;  no  part  of 

the  English  law  relating  to  it  was  ever  adopted  here* 

2  Da1.  221.      ^  The  owner  of  a  slave  in  Pennsylvania  has  a  right  to  carry 

him  out  of  the  commonwealth,  and  it  is  the  magistrate's  dwty 
to  aid  him  for  the  purpose* 
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6  10.  Criminals  and  d&tors  in  slavery.  Ch.  47* 

In  Connecticut  there  are  u  debtors  assigned  in  service  to    Art.  3« 
pay  debts."    Reeves9  D.  R.  339*  v^vx<» 

Br  a  colony  law  in  Massachusetts,  passed  1683,  a  debtor,  c.  &  P. 
by  his  assent,  was  assigned  in  service  to  pay  his  debt,  or  Laws,  143. 
was  tt  taken,  or  delivered  over  by  execution,"  tt  in  way  of  ser- 
vice for  satisfaction  of.  any  debt  or  debts  owing  by  him," 
with  the  approbation  of  the  county  court,  and  this  to  set  the 
time  of  service* 

Now  in  Massachusetts  criminals  are  sold  in  service  for 
costs ;  see  Costs,  ch*  195,  and  Mass.  act,  June  8,  1799. 

§  11.  A  had  a  slave  in  Virginia^  and  contracted  with  B  in  Lofft,  l, 
England  for  the  sale  of  him.    B  has  his  remedy  in  England  ^^^  *' 
for  the  breach  of  contract ;  but  the  slave's  person  is  under  the 
protection  of  the  law  of  England,  and  cannot  be  recovered. 

§  12.  A  minor  white  child,  born  in  Pennsylvania,  cannot  2  Dal.  197. 
be  bound  to  service  as  a  servant. 

Art.  3.  Contracts  of  servants  that  bind  the  master. 

§  1.  This  is  the  case  whenever  his  assent  to  them  is  given*  Doctor  and 
expressly  or  by  implication,  and  then  only ;  no  man  can  be  s£idt'  ^jl 
bound  by  a  contract  except  he  in  fact,  or  in  law,  consents  to  it ;  jj£j!^  jj£ 
to  be  held  by  it,  he  must  in  some  form  authorize  it,  or  make 
it ;  therefore,  whenever  my  servant  makes  a  contract  with  one, 
and  he  calls  on  me  to  perform  it,  the  question  will  be  if  I  as* 
sented  to  it,  or  any  way  authorized  it  to  be  made  by  him. 

§  2.  On  this  head  these  principles  seem  to  be  established. 
If  the  servant  borrows  money,  or  makes  a  contract  in 
the  master's  name,  he  shall  not  be  charged,  unless  it  were 
done  by  his  command,  or  it  come  to  his  use  by  his  assent. 

§  3.  If  the  master  send  his  servant  to  market  and  he  there 
buys  things,  the  master  is  chargeable,  but  not  if  the  servant 
buy  them  in  his  own  name,  not  speaking  of  his  master,  unless 
the  things  come  to  his  use. 

§  4.  If  I  send  my  servant  to  market  with  a  defective  thing 
to  be  sold  to  a  certain  man,  and  he  sells  it  to  him,  an  action 
lies  against  ipe ;  but  if  to  sell  generally  to  any  person,  no  ac- 
tion lies  against  me. 

§  5.  So  if  I  make  one  my  general  receiver  and  he  receives 
my  debts,  the  debtor  is  discharged,  though  the  receiver 
do  not  pay  me  the  money,  for  he  received  it  by  my  au- 
thority ;  but  otherwise  if  he  received  a  horse  for  the  debt, 
for  I  gave  him  no  power  to  receive  a  horse  ;  and  to  bind 
me,  it  is  essential  my  servant  act  according  to  my  express  or  2Ld.  Raym. 
implied  directions.  928, 

§  6.  In  this  case  Ward  sent  his  servant  to  receive  a  note  2  Balk.  442, 
of  £50  of  B,  who  went  with  him  to  the  defendant's  shop,  Jrard  ^_ 
who  endorsed  on  it  £50  from  a  note  JB  had  upon  him,  and  3  Bac.  Abr. 

546,668, 
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Ca.  47.  gave  Ward's  servant  a  note  of  £50  upon  one  Wallis,  a  gold- 
ArU  3.     smith,  to  whom  the  note  was  carried  the  next  day  by  Ward's 

v^^v^^t  servant.  Wallis  refused  to  pay,  and  that  day  broke ;  on  this, 
the  note  was  sent  back  to  Evans,  the  defendant,  who  refused 
payment,  whereupon  this  action  was  brought.  The  court 
neld :  1.  That  this  was  money  received  by  the  defendant : 
2.  That  the  act  of  the  servant  shall  not  bind  the  master  un- 
less he  act  by  his  authority,  and  therefore,  if  the  master  sent 
his  servant  to  receive  money,  and  he  receives  a  bill,  and  the 
master,  as  soon  as  he  is  told  of  it,  disagrees,  he  is  not  bound 
by  the  payment ;  but  acquiescence  or  any  small  matter  will 
be  proof  of  the  master's  consent,  and  that  will  make  the  act 
of  tne  servant  the  act  of  the  master :  3.  That  this  was  no 
payment. 

Gab.  Cases,  §  7.  Every  man  is  liable  in  an  action  on  the  contract  of 
his  servant  or  bailiff,  where  he  gives  him  authority  to  buy  or 
sell  for  him  ;  for,  by  the  very  appointment,  the  servant 
stands  in  the  master's  place,  and  as  he  transacts  for  him,  the 
credit  must  be  supposed  to  be  given  to  him  in  the  contract, 
and  not  to  the  servant ;  and  hence  he  is  bound  to  perform, 
according  to  the  rule,  quod  per  alium  facit,  facit  per  se» 

Bui.  N.  P.         §  8.  The  master  directs  the  servant's  employment,  and 

347rS  whatever  he  is  permitted  to  do  m  the  usual  course  of  his  busi* 

ness,  is  equal  to  a  general  command ;  has  the  master's  assent 
and  is  his  act. 

3  Balk.  J34,       §9.  if  I  sometimes,  or  usually,  send  my  servant  on  trust 

ComTio  **  *°  a  tradesman, '  am  answerable  for  what  he  takes  up ;  and 
"  a  wife,  a  friend,  or  a  relation,  that  used  to  transact  business 
for  a  man,  are,  quoad  hoc,  his  servants,"  and  he  is  answera- 
ble for  their  conduct ;  for  the  law  implies  that  they  act  un- 
der a  general  command. 
3  Bac  Abr.  §  10.  If  the  master  send  his  servant  with  ready  money  to 
b6lt  buy  meat  or  other  goods,  and  he  buy  on  credit,  the  master  is 

not  chargeable  ;  so  he  is  not  if  he  forbid  the  tradesman  to 
trust  his  servant,  for  this  excludes  any  implied  promise. 
Stra.  506.  §  11.  The  defendant  dealt  considerably  in  iron,  and  was 

Treadweil     known  t0  ^c  plaintiff  as  such  a  dealer,  though  they  had  never 
3  Selw.  961   dealt  together  before  ;  the  defendant  sent  a  waterman  to  the 
cited  2  Phil,  plaintiff  for  iron  on  trust  and  paid  for  it  afterwards ;  he  sent  the 
Eyid.  84.       same  waterman  the  second  time,  with  ready  money,  who  re* 
ceived  the  goods  but  did  not  pay  for  them.    The  court  held 
the  defendant  was  liable ;  for  sending  the  waterman  on  trust 
the  first  tirine,  and  paying  for  the  goods,  was  giving  him 
credit. 
3  Selw.  961,      §  1 2.  The  plaintiff  brought  assumpsit  for  beer  sold  to  the 
Gratlaod  r.    defendant,  and  it  appeared  he  had  dealt  with  the  plaintiff  on 
raman.      cre(j;t  an(]  pai<j  j^  several  sums  for  beer.    The  defendant 
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then  notified  the  plaintiff's  servant  who  brought  the  beer    Ch*  47. 
that  he  would  pay  for  the  beer  as  it  came  in ;  the  defendant     Art.  3. 
paid  the  servant*    Held  not  sufficient,  and  the  defendant  lia- 
ble ;  for  he  should  have  notified  the  master  of  the  change  in 
the  mode  of  dealing  suggested  by  the  defendant  himself;  and 
generally  the  master  is  not  bound  where  his  servant  does  not  Batty  v. 
pursue  his  authority*     2  Johns*  R.  48,  50*  Cartwell. 

§  13*  But  where  an  express  authority  is  not  given  by  the  3  Selw.  962, 
master,  and  from  the  nature  of  the  case  an  authority  cannot  i?"00*1^ 
be  implied,  the  master  is  not  liable ;  as  where  his  chaise  had    reenw 
been  broken  by  his  servant's  negligence,  and  he  desired  a 
coach-maker,  who  had  never  been  employed  by  the  master,  to  re- 
pair it  which  was  done*    Held,  the  master  was  not  liable ; 
and  that  the  coach-maker  had  no  lien  on  the  chaise ;  for  un- 
less the  master  had  been  in  the  habit  of  employing  the  trades- 
man in  his  trade,  it  should  not  be  in  the  servant's  power  to 
bind  him  to  contracts  of  which  he  had  no  knowledge,  and  to 
which  he  never  assented.    The  tradesman  should  have  in- 
quired if  the  master  authorized  the  repairs* 

§  1 4*  So  if  the  master  is  in  the  habit  of  paying  ready  mo-  Pearce  v. 
ney  for  articles  furnished  his  family  in  certain  quantities,  and  **|F* "> 
the  tradesman  deliver  other  goods  of  the  same  kind  to  the 
servants  on  credit,  and  does  not  inform  the  master  of  it,  and 
the  latter  goods  do  not  come  to  his  use,  he  is  not  liable* 

§  15.  So  where  the  master  contracted  with  a  tradesman  to  3  Selw.  963; 
supply  him  articles  for  ready  money,  and  the  master  gave  bis  Stubbing*, 
servant  money  to  pay  for  them  which  was  done  accordingly*  HuntJr* 
After  some  time  tne  master  turned  away  this  servant  and 
took  another,  to  whom  he  gave  money  as  before  ;  the  second 
servant  did  not  pay  the  tradesman,  and  afterwards  ran  away* 
Held,  the  master  was  not  liable* 

§  16.  This  was  assumpsit  by  a  physician  against  the  mas-  3Boi.  ft  P. 
ter,  for  medical  attendance  on  his  servant,  wno  had  an  arm  S4^d?e,n,ial 
broken  while  driving  the  defendant's  team,  hired  at  £8  10*.  serenJ 
a  year  and  victuals.    As  the  accident  happened  near  the  cues  cited, 
house  of  the  servant's  mother,  he  was  carried  in  there*   The 
plaintiff  was  usually  employed  as  the  defendant's  surgeon, 
and  accidentally  passing  by  was  called  in  and  desired  to  at- 
tend her  son  ;  nothing  was  said  about  the  defendant's  paying* 
Held,  the  master  was  not  liable ;  that  there  was  no  implied 
promise  to  pay  on  his  part ;  but  the  court  thought  the  parish 
in  which  the  accident  happened  was  liable*    In  this  case 
was  cited  from  Dalton's  Justice,  ch*  58,  p.  141,  edit*  1742, 
this  clause :  u  If  a  servant,  retained  for  a  year,  happen 
within  the  time  of  his  service  to  fall  sick,  or  to  be  hurt 
or  lamed,  or  otherwise  to  become  non  potens  in  corpore,  by 
the  act  of  God,  or  in  doing  his  master's  business ;  yet  the 
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Car.  47*    master  must  not,  therefore,  put  euch  servant  away,  nor  abate 

Art.  5*     any  part  of  his  wages  for  such  lime." 
v^v<^»/       Art*  4.  The  master  has  an  interest  in  the  labour  and  earn* 

i*g*  of  his  servant. 
Co.  L.  117.  §  i#  According  to  the  rule  quicquid  acquirilur  servo,  aequi* 
559  _'  n*wr  domino.  But  the  master  of  a  hired  servant  cannot  main* 
Cowp.  54.—  tain  trover  for  any  property  acquired  by  him ;  nor  can  he 
*  East,  8,  ia  have  any  other  remedy  against  a  person  who  employs  him, 
—Eap,  646.   but  an  action  on  the  cage  per  a^d  servitum  amisii:  or  an  ao* 

R.  376.  tKM1  *°r  enticing  him  away  ;  or  trespass  vi  et  armxs  per  quod, 
if  actually  taken  away;  and  case  for  wrongfully  detaining 
him,  per  quod.    Ld.  Kaym*,  1116;  Salk.  38  ;  3  Salk.  391* 

f^r**8'  $  ^#  ^ut  **  *8  ot'l€rw^se  °f  •**  apprentice  *  an<^  therefore, 

Dennis*  where  a  waterman's  widow  took  an  apprentice,  who  went  to 
12 Mod.  415.  sea  and  earned  two  tickets,  which  came  to  the  defendant's 
—3  Bac.  hands.  She  recovered  them,  on  the  ground  that  what  the 
M*"  apprentice  gained,  he  gained  for  her  ;  and  whether  legally 

apprenticed  or  not  is  not  material ;  for  it  is  enough  if  he  be 
so  de  facto.  On  the  same  general  principle,  had  the  defen- 
dant received  the  boy's  wages,  or  sold  the  tickets  for  money, 
the  mistress  could  have  maintained  assumpsit  for  the  same. 

§  3.  So  whatever  minor  children,  living  with  their  lather 

and  maintained  by  him,  earn,  is  earned  for  him,  and  so  as  to 

the  mother,  where  the  father  is  dead ;  but  it  has  been  de^ 

Fortfcr*.       cided  by  our  S.  J.  Court,  that  a  father  is  not  entitled  to  the 

GodbT baa,    ^ro^gs  °f  his  minor  son-in-law,  or  the  son  of  his  wife  by  tf 

36i.#^^    former  husband* 

Signeer  §  4.  So  the  master  has  the  advantage  of  the  contracts  made 

^tod^nT1  ky  ^is  servant  wherever  he  acts  as  such ;  as  if  he  settles  his 
559.  *  master's  accounts  with  A,  and  A  promises  the  servant  to  pay 

the  balance,  the  master  may  sue  for  it  on  this  promise  to  the 
servant* 
1  Mass.  R.  §  5.  In  this  case  the  court  held  an  apprentice  cannot  be 
If^J^1]'  assigned  by  the  master,  he  having  a  mere  personal  trust* 
&  al.  ^  ""  ^lRT#  5b  •MflW*cr  and  owners  of  ships. 
Mass.S.  Jud.  §  1*  This  was  assumpsit.  The  defendants  owned  the  pri- 
Coort,  Nov.  vateer  Pickering,  of  which  the  plaintiff  was  master  ;  he 
reden  tT*"  ^^  *n  *"s  declaration  that  at  their  request  he  laid  out  and 
Williams.—  expended  £3,000  of  his  own  money  in  purchasing  2S-48ths  of 
See  Wages  the  ship  Ulysses  for  them,  in  consideration  wnereof  they 
^^t^Ia  P1*0111*8^  to  pay  him  that  sum  on  demand.  Plea,  never  pro- 
ship  in  mari-  mised.  While  the  plaintiff  was  on  a  cruise  in  the  West  In- 
time  lan-  dies,  he  retook  the  Ulysses,  originally  owned  by  S.  Higgin- 
S**j5e  m~  son  &  al.  of  Boston,  after  she  had  been  twenty-four  hours  in 
kkds*of  ves-  &*  enemy's  hands ;  so  that  by  American  law,  half  of  her 
sels— l  Pe-  belonged  to  the  recaptors  ana  half  to  the  Boston  owners ; 
ten,  128.      but  by  French  law  she  belonged  wholly  to  the  recaptors  ; 
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fetepfafottif  carried  h*r  into  Mutinied,  where  *he  w«  eon-   Cfe.  **. 
demned  to  the  Pickering  and  sold  at  aoctiott,  afrd  thtejplain-     Jlii.<&. 
tiff  bought  her  for  his  owners  as  he  aaid.    The  Boston  •^^s/^> 
owrnrs  recovered  of  the  plaintiff  their  half  of  the  proceeds ; 
ht  not  being  their  servant  had  no  right  to  dispose  of  them. 
The  court  held :  1.  that  the  defendants  were  wntty  bound, 
if  at  ail:  *  That  the  plaintiff  had  an  implied  power  from 
Ike  defendant  to  do  what  appeared  to  him  to  be  for  their  fct- 
ferfett :  3.  He  was  allowed  to  prove  he  acted  judtefoasly  fii 
buying  har  for  them,  and  that  several  of  the  *mm%  had 
riven  their  subsequent  assent  to  his  purchase.    Verdifct  for 
thfe  plaintiff  for  £2,300,  and  judgment* 

§  t.  As  shipowners  are  tenants  in  common  and  the  posses-  o*2?hl* # 
fiion  of  one  is  that  of  all,  one  cannot  convert  the  part  of  e  t  R  T76, 
toother— hence  one  cannot  have  trover  against  another,  btft  Tax*.  Han- 
may  account  or  assumpsit ;  but  one  may  have  trover  against  tat?? 
a  stranger,  if  his  joint  interest  be  not  pleaded  ki  abatement  *  SSMBtarei 
and  one  may  have  east  against  mother.  *.  sawyer. 

§  3.  A  right  of  possession  is  suficiem  ta  pass  personal  jpro>»  t.  Hay.  19. 
perty  $  hence,  the  sale  of  eae jemi  owner  of  a  vessel,  foMow-  ]^^e^ 
ed  by  delivery  of  possession,  is  valid  against  bis  associates,   gowp.  ^ 

9  4.  By  the  common  law,  one  joint  proprietor  of  6  ship 
may  sell  out  and  cease  to  be  an  owner  When  he  pleases  ;  but 
ft  is  said,  by  the  marine  law,  he  must  be  cpneerned  in  on* 
voyage.  We  have  never  practised  on  this  part  of  the  marine 
law. 

§  5.  Owners  of  a  vessel  appoint  masters  or  agents  according  Moi?  B.  t. 
10  their  interests,  and  not  their  numbers  ;  but  seHle  accounts  ac*  ch*  *• 8#  *■ 
Cording  to  numbers ;  how  dismiss  him ;  1  Dall.  49. 

§6.  If  a  ship  be  repaired  in  a  home  port  she  is  not  liable,  Str.  818, 
but  only  the  owner*  and  master ;   Efeug.  1064 ;  Whealon*  jJ^m.T 
438 ;  the  Owners  on  account  of  their  interest,  and  the  master  1  f«.  R.  108, 
When  he  directs  the  work  to  be  done ;  but  if  done  on  a  *pe*  Farmer  t?. 
cial  promise  from  either,  the  other  is  not  liable  5  as  an  express  J?**5** *^ 
promise  excludes  any  implied  one ;  nor  does  one  owner's  .JHSat. 
paying  his  part  to  the  ship's  husband,  excuse  him ;  this  doe*  129.— 
not  affect  his  liability  to  the  workmen 5  Doug.  tot. 

4  7.  Owners  of  ships  are  liable  for  the  conduct  of  their  *  ^e™«  •J*- 
masters,  on  the  general  principles  Of  agency ;  therefore  they  ZjjskSm. 

are  bound  by  their  master's  acts  in  the  course  of  his  duty :  if  Am.  103 * 

he  gives  bills  of  lading  for  goods,  as  is  his  business,  and  em*  Mar.  156  to 
befcztes  them,  they  must  make  the  freighters  whole  5  so  if  161# 
money  be  necessary  to  repair  or  victual  the  ship,  and  he 
borrow  it  of  A,  and  misspends  it,  the  owners  must  pay  A> 
though  they  supplied  their  master  with  ready  money  5  for 
the  lender  is  only  to  see  that  the  money  is  necessary ;  but 
not  to  its  application,  or  that  the  master  has  other  money ; 

vol.  a.  41 
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Cv.  47.  the  lender  baa  no  means  of  knowing  this,  or  can  he  be  held 

Art*  5.  to  see  to  the  application: 

v*^v*w  §  3#  So  if  the  master  become  insolvent.  This  power  in  the 

7  Geo.  II.  roaster,  as  urged  by  some,  is  often  ruinous  to  his  owners, 

2  Geo*  HI.  anc* li  *8  kjr  no  means  well  settled  how  far  it  extends ;  whe* 

Ch.  86.  .ther  beyond  the  property  entrusted  to. him  or  not— or  to 

Sutton  r.  what  cases ;  the  7  Geo.  U«  ch.  15,  limits  it  in  certain  cases 

rr^is   ,to  tike  value  of  thc  S*"P  a,ld  k^R^t »  bul  thi*  act  hts  not 
been  adopted  in  the  United  States,  nor  have  they  any  statute 

rule  on  the  subject.    In  Sutton  v.Mitchell,  a  sailor  aided  the 

robbers,  and  held  to  be  within  the  act* 
Ekins  v.  §9.  But  the  owner  is  not  liable  for  the  acts  of  his  master 

Com  l\^  to  hen  acting  out  of  his  line ;  then  those  who  deal  with  him 
W.  395.-1  .  must  look  to  his  contracts  alone:  as  master  he  has  no  pow- 
TVfai.  Lex.  er  to  buy  a  ship,  as  such  he  has  neither  general  or  special 
^.H  b^n0  property,  nor  can  he  bind  the  owners  by  taking  up  money 
BridcTnau's  t0  repair  or  victual  a  ship  where  there  is  no  occasion  for  it — 
Case!— Lex.  and  in  such  case,  the  lender  must  look  to  him  alone ;  nor  are 
M*r.  Am.      they  liable  if  a  small  sum  be  necessary  and  the  master  takes 

up  a  large  sum ;  nor  can  the  master  pawn  the  «hip  by  the 

common,  though  he  may  by  the  civil  law*  in  cases  of  necessity. 
§  10.  This  power  of  the  master  to  bind  the  owner  was 

largely  discussed  in  the  case  of  Gates  and  Hall,  stated  post, 

Ch.  57,  a.  2. 
Jackson  v.        To  constitute  the  liability  of  the  owner,  his  ownership 

!¥."»!  114.  mu8t  ke  a^i0^e  and  he  *n  possession  :<  therefore  if  only 
mortgagee,  in  fact,  though  he  have  a  regular  bill  of  sale,  he  is 
not  considered  as  owner  for  repairs  and  other  expenses  con* 
cerning  the  ship ;  or  if  any  instruments  exist,  shewing  a  mort- 
gage. As  where  A,  owner  of  a  ship,  gave  an  absolute  bill 
l  W.  Bl.  of  sale  of  her  to  B,  in  consideration  of  £1500  paid  by  B, 
114  to  ISO.  an(j  by  another  deed  of  the  same  date,  assigned  to  B  other 
See  ch.  33.  property9  an<j  jn  this  last  deed  A  recited  the  said  first  bill  of 
sale,  that  it  was  to  secure  money  lent  by  B  to  A,  and  also  re- 
cited a  bond,  &c.  to  secure  the  same  sum,  declared  that 
these  several  deeds  were  made  to  enable  B,  by  sale  of  all 
the  things  comprised  in  them,  to  raise  the  money  lent,  without 
A's  concurrence,  at  any  time,  before  the  money  should  be  paid 
off;  but  in  the  same  second  deed  there  is  a  covenant  that  on 
payment  of  the  money,  B  shall  reconvey  to  A,  but  so  as  not 
to  prevent  B  from  selling,  &c.  at  any  time  before  the  full  pay- 
ment should  be  made :  held,  that  under  these  deeds,  B  is  not 
the  absolute  owner  of  the  ship,'  but  only  a  mortgagee,  and  is 
not  liable  for  necessaries  provided  for  the  [ship  before  he  takes 
possession,  nor  entitled  to  freight.  '  »,i, 

This  was  assumpsit  for  cordage  and  stores  furnished  the 
Three  Sisters  by  the  plaintiff,  on  the  order  of  one  Palmer, 
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the  owner  of  her*  without  the  defendant's  knowledge?  and    Gb.  47.  * 
about  six  months  before  Palmer  gave  to  the  defendant  the     Art.  5.  • 
bond  and  deeds  above  mentioned  ;  the  plaintiff  was  a  credi*  k^pst^*-1 
isr,  aad  the  mortgagee,  the  defendant,  took  possession  six 
days  after  the  last  goods  were  furnished  by  the  plaintiffs 
Wilson  J.  "  the  owners  of  a  ship  are  liable  for  furniture  and 
necessaries,  because  they  receive  the  immediate  benefit  of 
freight ;  and  it  is  for  that  reason  the  contracts  of  the  captain 
are  binding  upon  them,  be  being  their  agent  or  servant*39 

§  11.  The  owners  of  a  ship  leased  her  to  the  master,  and  Cowp.636, 
they  agreed  for  — —  years  he  should  have  the  soU  manage*  640»  **£?*» 
ment  of  her,  and  employ  her  for  hie  asm  sole  benefit,  &cM  and  &*ai.~ 
he  covenanted  to  repair  her  at  hie  own  cost.    Held,  the  -own-  1  Dtll.  199, 
ere  are  still  liable  for  necessaries  furnished  her  by  the  mas-^01160  »• 
tert  order,  without  their  knowledge,  or  their  being  known  ^o^jTeT 
to  the  plaintiff,  and  that  he  might  hove  assumpsit  against  306,  3 12.— 
them.  8E&8t.iO. — 

.  4  12.  The  owners  of  letters  of  marque  are  liable  far  inju*  *^P*  *  E% . 
ries  committed  on  the  high  seas,  by  the  commanders  sent  \  £^1. 95 
out  by  them— -at  least  to  the  yalue  of  the  vessels :  2*  The  180, 489, ' 
master  of  a  ship  is  answerable  ,over  to  the  owners,  where  Talbot£^ 
they  have  been  obliged  to  pay  a  third  person  for  damages  ^3 ^      * 
occasioned  by  his.  misconduct ;  but -the  court  is  not  bound  to  HopkiuoD. 
give  the  owners  all  they  paid :  3»  it  is  not  correct  to  hold  a  R- 95* 
master  of  a  ship  is  not  answerable  for  error  in  judgment,  but 
only  for  faults  of  the  heart  in  civil. matters;  but  see  1  Johns*    . 
R.  364,  369,  Cheviot  v.  Brooks,  and  Ch.  30,  a.  11,  s*  13  ; 
DalU  160,  46d)  Purvknce  v.  Angus,  master  liable  for  error 
rfjudgmeat. 

§13-  The  owners  of  a  ship  authorized  the  master  to  sell  7  Johni.  R. 
her,  in  the  same  manner  they  might  sell  her ;  and  represent*  q^\^' 
ing  her  a  register  ship,  he  sofa  her,  when  in  feet  she  had  on-  coiul?  ai. 
ly  a  coasting  license*    Held,  as  he  was  only  a  special  agent  5  Johns.  R. 
to  sell  the  ship,  they  were  not  responsible  for  his  false  re-  *•*  Nixonr. 
presentation ;  and  as  in  this,  too,  he  exceeded  his  power ;  6  j™""  R, 
also  held  a  power  to  sell  property  does  not  of  itself  .give  a  51*- 
power  to  warrant  the  title  of  the  thing  sold;  and  a  bare  au-  7  Johns.  R. 
thortty  must  be  strictly  pursued.    5  Johns.  R.  58 ;  see  Ch.  {ZjJV^SS?' 
7*,  a.  3  •,  5  Cro.  J.  466  ;  3  D.  &  E.  757.  .    ' 

§14*  Case*  against  the  owner  of  a  ship  for  master's  fault.  The*ariih*' 
owner  let  her  to  one  Fletcher,  for  a  voyage  at  a  certain  sum*>  L^Mer "~; 
aad  he  to  have  the  benefi*  of  carrying  goods.     Plaintiff  sent'  Am.  103. 
moidores,  and  had  bills  of  lading  signed,  by  the  master,  some, 
of  them  not  delivered— plaintiff  sued  the  said  owner — urged, 
Fletcher  was  owner  for  this  purpose,  but  held  defendant  was 
liable,  as  it  appeared  he  "  had  covenanted  for  the  condition 
of  the  ship,  and  Iks  behaviour  of  the  master,  by  Chief  Justice  } 
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C**  4?.  also,  JiaMe  by  reason  of  the  freight  had  of  Fletcher,  who 

JUU  5,  had  only  the  use  of  the  ship,  but  no  ownership*    He  mi 

*  i<Tii^%.j'  master. 

l  John«.  R.  $  16*  If  a  vessel  be  sailing  out  of  a  harbour  with,  a  pilot 

305,  Sneli  oa  board  and  the  master  an  shore,  and  she  runs  against  a 

Rich'/'  vessel  at  anchor  in  the  harbour  and  injures  her,  no  action 
lies  against  the  master;  the  pilot  governs  while  on  beard,  &c* 

l  Dal.  49.  §  16.  Jh  la  duimrang  the  master  on  a  general  retaining 

l  Pet.  168,  for  na  particular  time,  the  owners  of  the  vessel  may  dismiss 

1  JtoTai-T-    '**  mfk*ter  at  ai>7  ****>  w^bout  assigning  any  cause :  but  if 
^'    "*"    there  be  a  charter-party,  bills  of  lading*  and  a  particular 

vojage  agreed  on,  the  owners  will  be  liaUo  at  common  lair 

if  they  dismiss  him*    Masters  appoints  themariners  and  amp 

correct  them ;  Moiloy,  209. 

SEaat,  43%       §  I?.  Held,  the  master  of  a  ship  has  no  lien  on  her  li* 

rhSST*  &*i  mane j  expended,  or  debts  incurved  by  him  for  repairs  dona 
QhmtiMta*.  t0  j^  on  ^  VOyage .  wa8  a  ca8e  gent  o^  cf  chancery.  Tbia 

33.— l  Pet*  waa  a  British  ship,  and  the  master  expended  large  sums  in 
***•-*-         repairing  her  in  Port  Jackson  in  South  Wales,  and  in  return* 

~Sto/937.  "*  ^on  ***  P**06 1#  ^ft9,an^    Noxasu  was  found  m  which 
*  the  point  had  been  decided,  and  lord  ENenborough  C.  J* 
said,  M  every  case  of  a  tun  is  agabst  the  common  law." 

5  Mum.  H.  §18*  laabiUsy  of  shipowners  for  goods  embezzled  or  ttolm^ 
™,  t?0.<~  dta  tmdertake  to  carry ;  so  of  the  master.  Goods  were  shipped 
l^ieffeiin  ^QW  yopk  for  England— they  were  refiised  admittance 
Harrej.  See  there,  and  then  the  consignee  and  master  agreed  they  should 
ch.  23,  a.'  3,  remain  on  board  and  be  returned  to  the  shippers-  at  New 

2  Peters,  York,  at  their  risk,  they  paying  freight  from  London  to  Mew 
adm.  Dec.  York  ;  bills  of  lading  so  endorsed ;  some  of  the  goods  were 
Amk  74, 91,  embeacled  between  the  time  they  were  first  shipped  and 

6  ck*3  ^rt  their  Feturn#  Held,  the  shipowners  liable  therefor,  though 
J        » "'     English  custom-house  officers  were  on  board  during  the  vea* 

setis  stay  at  London,  and  might  have  embecaled  said  goods* 
and  not  the  master  and  crew,  or  any  person  with  their  know- 
ledge* * 

7  Johns.  R,  §ia.  Ship-owner*  liable  fir  supplies,  $c,  though  ons  of  them 
Schemer-  £*!w  *•*  not*  far  than,  #c. ;  as  wnere  A  supplied  stoves  to  a 
hone  v.  ship  owned  by  serial,  on  the  order  of  one  of  them,  who 
Loines&ai.  acted  as  ship's  husband,  and  A  took  his  note  for  payment,- 
^**  "*  and  gave  a  receipt  in  full :  held,  no  discharge  of  the  other 
I2g,p*  *****  owners,  especially  as  it  did  not  appear  A  knew  at  the  time 

there  were  other  owners*    Contracts  in  violation  of  the  n* 

gisteriag  act  cannot  be  enforced*    4  DfcIL  26$,  S4&. 

7  Geo.  II.  §  90.  If  the  master,  4*»  embezole  the  freighter1  s  good*,  or 

phk  *t~      ^ronfffidhf  expo*  them  so  loes^  owners  how  far  foots.  'A^com* 

Manb isf.   mon  *aw  {^*  g^cral  tiabiUty  of  the  owner  was  in  sueh  case, 

1    "'  to  the  amount  <tf  the  loss  sustained  by  the  freighter  and 
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owner  of  the  goods,  on  the  ground  the  owner  of  the  sfe£p  re-    G*.  47. 
ceived  the  freight,  and  also  was  liable  for  the  master's  con-    ^H.  5. 
duct,  as  being  the  servant  of  the  ship-owner,  and  he  a  car- 
ritt  likewise.    The  statute,  7  Geo.  Ik  c.  15,  gives  counts* 
nance  to  die  idea,  that  before  it  was  passed,  the  owners  of 
the  ship  rare  liable  to  the  proprietors  of  the  goods  for  an  y 
emhejiiomem,  secreting,  or  making  away  with  of  the  goods, 
by  the  master  or  the  mariners*  op  with  their  privity,  to  what* 
ever  amount  the  value  might  be ;  bat  that  statute  enacts, u  that  7  Geo.  II. 
no  owner  of  an  j  ship  shall  be  liable  for  any  loss  or  damage,  f^J^ 
occasioned  by  any  embezzlement,  secreting,  or  making  away  ieo. 
with  any  goto,  sifter,  jewels*  or  other  merchandize  on  board, 
or  for  any  act,  matter,  damage,  or  forfeiture,  done  or  incur- 
red by  the  master  or  mariners,  without  Ms  privity  or  hmo- 
Udg4  if  the  earner*,  further  than  the  value  of  the  ship*  and 
the  freight  due  for  the  voyage :  and  where  there  are  several 
proprietor*  of  the  goods  on  board,  mid  the  value  of  the  ship 
mi  freight  be  insufficient  to  compensate  for  the  loss  of  each,9* 
then  to  receive  in  due  proportions,  fcc.  $  and  they,  or  the 
owners  of  the  ship,  may  exhibit  a  biH  for  discovery  of  the 
amount  of  the  loss,  and  tie  vahie  of  the  ship,  &c*  and  for  a 
distribution,  fee.    As  the  act  extended  to  the  case  of  embez- 
zlement, &xtt  by  the  master  and  mariners,  it  aflbrded  no  pro- 
tection to  shipowners  sufficient,  and  therefore,  the  26  Geo. 
111.  c.  SS,  limits  the  liability  of  ehe  owners  to  the  vahie  of  . 
the  ship  and  freight,  though  the  master  or  mariners  should    ♦ 
net  be  privy  to  such  robbery,  Ice. ;  and  they  are  exempt 
fiom  att  loss  by  fire. 

*  At  common  lair  this  liability  of  the  owner  and  master  of  l  Manh. 
the  ship  extended  to  the  full  amount  efthe  foss,  and  the  mat-  15*« 
feA  UmbiliSjf  still  remains  the  same :"  See  Morse  v.  Stoe,  ch. 
93*  a.  £,  a.  S:  held,  liable  ao  carriers.     It  will  be  observed, 
that  neither  of  these  statutes  aids  the  owner  of  the  ship,  if 
the  loss  happen*  with  his  privity  or  knowledge.   There  being 
no  evidence  that  either  of  these  statutes  has  been  adopted 
in  the  United  States,  the  liability  of  the  owner  of  the  ship 
to  the  owner  of  the  goods  remains,  at  common  law,  on  the 
principle  that  governs  in  cases  ef  carriers ;  at  least,  on  the 
principles  of  the  aiarine  law,  which  do  not  extend  this  Ho-   , 
Dility  so  for  as  the  common  tew  does  in  regard  to  robbers* 

$91.  Exception*  to  this  liability  at  oommen  law.    In  Yates  1D-&E. 
xj.  Hall,  Duller,  J.  said,  "  the  captain  has  not,  by  law,  a  77- 
power  of  binding  the  owners  beyond  the  value  of  the  ship 
and  cargo.    Merchants  would  be  in  a  most  deplorable  silua-    • 
tion  if  that  power  were  extended ;  for  it  would  be  to  put  it 
in  the  power  of  the  captain  to  involve  his  owners  in  the  most 
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Cir.  47.    certain  ruin ;"   it  would  be,  as  Load  Nottingham  said,  u  to 
ArU  5.  .   make  masters  owners  of  all  men*s  ships  and  estates."  » 

s^p-v-^,       BuUer,  J.,  in  Yates  ?•  Hall,  1D.&E.  78,  though  arguing 
against  the  great  extent  of  the  master's  power  to  bind  bis 
owners,  admitted,  "  that  at  common  law  the  owners  were 
liable  for  the  full  value  of  the  goods  shipped  on  board  their 
vessels ;  for  they  were  in  all  respects  rightly  considered  as 
common  carriers;" — his  proposition  was,  "  that  the  owners, 
are  not  liable  for  the  acts  of  the  master  farther  than  ther* 
trust  him  \  when  they  trust  him  with  the  carriage  of  goods 
for  hire,  they  trust  him  to  the  extent  of  the  value  of  those, 
goods ;  and  for  his  default  they,  are  liable  to  that  extent  to 
the  owner  of  the  goods,  but  no  farther."    It  «eems  to  follow , 
if  the  master  take  more  goods  on  freight,  than  he  is  authorized 
by  his  owners  to  do,  they  are  not  liable  but  to  the  amount* 
they  authorized* 
1D.&E.79.      In  this  case,  cited  by  Buller  J.,  in  which  the  master  had 
"grantor     ransomed  the  ship,  and  given  himself  a  hostage ;  held,  there 
6 Mod!?]3.'     was  no  <^ea  °f  binding  his  owners  beyond  the  value  of  the: 
ship  and  cargo:    r>.  80:  July  3*  1783,  four  civilians  and. 
three  nidges,  held  the  master  could  not  bind  his  owners  be-; 
1D.&E,      vond  the  value  of  the  ship  and  cargo ;  n#r  is  the  owner  lia- . 
TO-  ble  when  the  master  acts  out  of  the  line  of  his  ditty* 

Molloy,  B.  §  22.  How  long  one  remains  (he  owner  of  a  ship,  <frc  The 
i1  ^m1'  "" 6*  same  men  may  remain  owners  of  a  ship,  though  she  has* 
—Reeve's9*  *l€jen  so  repaired  from  time  to  time,  that  there  remains  in  her 
Law  of  Ship-  not  one  original  plank  or  stick  of  timber.  But  if  a  ship  be 
ping:,  334,  taken  wholly  to  pieces  for  other  purposes,  and  put  together 
*°9'  again,  she  is  a  new  and  different  ship.     And  if  one  build  a 

ship  of  my  rough  materials,  she  is  his  ship,  and  he  owes  me- 
fpr  them,  fpr  the  intent,  is,  he  built  her  for  At*  own ;  bat  if  he; 
build  one  of  my  materials,  hewed  and  prepared  to  be  put  > 
together,  she  is  mine,  for  in  this  case  the  intent,  is,  he  pots  as 
my  agent.    As  to  the  ship  so  taken  to  pieces,  the  partner-  * 
ship  in  her  ends:  but  will  not  the  liens  on  her  attach  upon- 
the  new  one  ?    So  if  one  take  my  plank  and  timber,  pre- 
pared for  building  or  repairing  a  house,  and  build  a  snip,  * 
she  is  his ;  she  is  his  whenever  he  adopts  a  design  of  his  ovefi; 
mine,  when  he  adopts  my  design,  for  then  he  may  be  deemed  '- 
to  act  as  my  agent  to  carry  my  intentions  into  eject. 
15  Mas*.  R.       §  23.  The  owner  of  a  vessel  is  liable  for  the  master's  con* 
noldst.  lip-  tracts  onty  when  she  is  in  the  ownert  employment ; ,  when 
pan.  *  be  appoints  him,  and  he  acts  within  the  authority  the  owner 

gives.  The  action  was  against  the  owner  for  not  delivering 
a  hundred  barrels  of  flour,  received  on  board  his  schooner, 
in  fact  by  the  master  who  chartered  her  on  shares. 


* 
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A»t.  6.     Transferring  ships,  &c..   See  Frauds,  Brown  &    Ch.  47. 
at.  v.  Turil,  and  cases  there  cited ;  and  mortgages  of  ships    Art.  6. 
at  sea,  ch.  112;   and  Gardner  v.  Dutch,  ch.  171,  a.  4,  s.  v^»v^^ 
15,  &c. ;  see  ch.  21,  Bills  of  Lading;  ch*  25,  Consignment ;  Ch.  32, a.  3, 
ch.  SO,  ch.  33,  ch.  39,  a,  5,  s.  13.  4-ftJsw 

§  1.  A  registered  American  ship,  being  sold  in  part  to  resi-  _Appen.34. 
dent  American  citizens,  while  she  was  at  sea,  without  a  bill 
of  sale  reciting  her  register,  and  without  being  then  regis- 
tered anew,  pays  only  American  duties  on  her  return  to  the  378,  in  note. 
United  States ;  and  in  the  law  of  the  United  States,  as  to  the 
liquidation  of  the  duties  on  shipping,  the  term  liquidation  in- 
cludes the  principles  as  well  as  the  arrangements  of  the 
accounts. 

§  2.  Ships,  &c.  found  at  sea  belong  to  the  nation,  after  a  1  Peters, 
reasonable  time,  if  no  owners  appear,  and  are  a  national  ]°°\  &reY?» 

i    .4  7  l  r     < '  &  al.  r,  ship 

<lr0lU     A  _f     ,  FairAmtri- 

§  3.  A,  bona  fide,  buys  a  ship  which  has  previously  been  can. 
fraudulently  registered ;    his  title  is  good :  as  where  a  ship  *  *?*?[■!    . 
had  been  registered  as  an  American  vessel,  though  in  fact  states^?!* 
she  belonged  in  part  to  a  foreigner;   afterwards  she  was  Anthony 
sold  for  a  valuable  consideration  to  A,  who  was  ignorant  Man?ln. 
of  the  fraud,  and  when  libelled  as  forfeited  to  the  United 
States :     Held,  the  bona  fide  sale  to  A,  valid ;   was  decided 
on  the  same  principle  as  Sutton  v.  Lord,  and  other  like    ' 
cases. 

§  4.  Bill  of  sale  not  necessary  to  transfer  a  ship,  but  the  7  Johns.  R. 
same  may  pass  by  delivery,  like  any  other  chattel ;  the  law  j*°8>  ^en- 
of  the  United  States,  requiring  the  regjster  to  be  inserted  in  t^o^boom 
the  bill  of  sale  on  every  transfer  of  a  vessel,  affects  only  its  &  al. 
character  and  privileges  as  an  American  vessel* 

§  5.  How  far  the  employment  of  a  ship  fixes  -her  character*  9  Johns.  R. 
As  where  a  vessel  going  from  Connecticut  to  New  York  through  76, 77,  Gris- 
the  Sound,  actually  employed  in  the  coasting  trade,  was  ^te^JwJ 
deemed  not  liable  to  the  penalty  given  by  the  16th  section  of  wardens  of 
the  act  (sess.  34,  ch.  1 90)  relative  to  the  wardens  of  the  port  the  port  of 
rf  New  York,  for  not  being  reported  to  their  office  in  forty-  New  York*  * 
eight  hours  after  her  arrival,  though  she  had  not  a  coasting 
license :    so  held,  a  coasting  vessel  by  reason  of  her  employ- 
ment in  the  coasting  trade,  though  not  licensed  as  such. 

§  6.  If  the  master  of  a  vessel  engaged  for  the  voyage  is  gpeters, 
dismissed  without  cause  by  the  owners,  he  must  sue  at  com-  397, 
mon  law :  he  has  no  remedy  for  a  specific  performance  in  Montgomery 
the  admiralty.  '  *  F  r.  Wharton. 

§  7.  For  goods  shipped  on  deck  and  ejected,  the  owner  of 
the  vessel  is  not  liable  as  a  carrier.    Smith  &  al.  r.  Wright,  1 
Caine's  R.  48. 
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Ca.  47.        §  ••  A  master  of  a  ship  can  bind  his  owrtat  by  a  fail  of 
AtU  6.      exchange  drawn  for  necessaries  furnished  abroad*  8  Cainet1 

s^pv^;  £•  78,  Miiward  v.  Hallet. 

j  Cajae<s  1L      §  9*  If  commissions  be  allowed  to  the  master  of  a  vessel 

t^Lirto!rtr    on  *"s  sa*es  ^  inve8tmcnti *h*  allowance  does  not  affect  a 
J^a    "*^    prior  contract  so  as  to  entitle  him  to  a  commission  on  foods 

he  carries  to  be  delivered  on  a  contract,  previously  made  by 

the  owner. 
4JHyH  Ct.       §  10.  On  a  capture  of  a  vessel,  the  master's  dulte*  and  wage* 

1°Gii^!2&    ctast%    &  new  ^y  a"9es  rad  devolves  on  htm  as  agent  fer 
».  Gilbert,     tj|e  owrners  i,y  implication  of  law ;  this  new  duty  the  master 

is  bound  to  perform  with  sound  discretion,  and  is  entitled  to 

a  reasonable  compensation  as  agent  if  he  acts  faithfully* 

though  the  vessel  be  condemned. 

9  Mm.  It.       §  1 1.  In  cases  of  necessity  the  master  may  sell  or  hypothec 

is,  3^  Ton*  cate  a  part,  or  the  whole  of  the  cargo,  for  the  necessary  re* 

hu^am.      P*""6  °^  ^  ^P  $  ^ut  ^e  cannot  mortgage  or  hypothecate 

the  ship  for  the  benefit  of  the  cargo :  but  if  obliged  to  hy* 

pothecate  or  mortgage  both  abroad,  in  order  to  raise  moo 

necessary  to  repair,  &c,  the  mortgage  of  tile  ship,  tboo 

void  when  for  tne  benefit  of  the  cargo,  does  not  avoid  t 

mortgage  an  the  cargo. 

Leonard  fc        §12.  Agreement  to  transfer  the  effect ;  as  where  the  vender 

al.  v.  Hun-    anj  purchaser  agreed  to  sell  and  buy,  and  the  purchaser 

aJL*i5Johfii.  to°k  lnftniediate  possession  of  the  vessel,  but  time  was  given 

R.' S96*         to  pay  for  her,  and  a  bill  of  sale  was  not  to  be  given  till 

payment  made.     Held,  the  vender  was  not  liable  for  repairs 

made  on  the  purchaser's  credit. 

Mason,  306,      §  13.  Held,  the  United  States9  ship  registry  acts  have  not 

Weston  v.     changed  the  common  law  as  to  the  mode  in  which  ships  may 

-See En*.    ^  transferred*  but  only  take  from  any  ship,  not  transferred 

Hsti  cases,     according  to  those  acts,  the  character  of  an  American  ship. 

s  Taunt.  *•    In  registered  ships,  the  legal  title  may  be  in  one  person,  and 

657  wT'     t'ie  tftttaM'  in  another.    And  the  acts  do  not  require  this  to 

14  East,  ids.  be  disclosed  but  when  one  party  is  an  alien.    Like  princt* 

—is  East,     pies,  14  Johns.  R.  201,  Sharp  v.  the  United  Insurance  Com* 

$£.,«.  Wi»**«.R.»0S. 

— lTauft.14. 
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CHAPTER  XLVIII. 


ASSUMPSIT.    MINISTERS  AND  RELIGION. 


§  1.  The  action  of  assumpsit  is  generally  the  proper  ac-  See  money 
tion  for  a  minister  of  the  gospel  to  bring  to  recover  his  salary  Jj^JJdJJJ" 
or  monies  due  to  him ;  hence  Grossman,  a  Baptist  minister,  15.— Par- ' 
brought  assumpsit  for  monies  had  and  received  against  the  sonage, 
inhabitants  of  the  second  parish  in  Beverly,  for  monies  some  iec  indc*i 
of  his  hearers  had  paid,  as  their  taxes,  into  the  treasury  of  ^^J' 
the  parish,  as  above  stated.     He  recovered,  though  his  socie- 
ty was  not  incorporated. 

So  when  the  inhabitants  of  Princeton  refused  to  pay  Timo-  Em«x  S.  J. 
thy  Fuller,  their  settled  minister,  his  salary,  he  brought  as-  n^FuSer 
1  sumpsit  against  them  and  recovered,  on  the  ground  hereinaf-  v.  Inhabi- 
ter  stated.     This  action  of  course  involves  the  right.  tanu  of 

§  2.  Crossman's  action  was  on  one  general  principle  es-  Prmceton' 
tablished  by  the  3d.  art.  of  Massachusetts  Bill  of  Rights, 
which  goes  on  the  principles  that  every  one  may  be  taxed 
for  the  support  of  public  worship ;  and  for  the  promotion  of 
piety,  religion,  and  morality,  as  essentially  connected  with  the 
public  happiness  and  the  good  order  of  the  government. 
Every  one  may  be  taxed  somewhere,  for  the  support  of  pub- 
lic Protestant  teachers  of  piety,  religion,  and  morality,  in  all 
cases  where  such  provision  is  not  voluntarily  made.  This 
article  is  also  founded  on  the  principle,  that  the  people  may 
empower  their  legislature  to  enjoin  all  persons  to  attend  on 
such  public  Protestant  teachers,  at  stated  times,  if  there  be 
any  on  whpse  instructions  they  can  conscientiously  and  con- 
veniently attend.  But  by  the  same  article  it  is  provided,  that 
each  religious  society  have  the  exclusive  right  of  electing 
their  public  teacher,  and  contracting  with  him  for  his  sup- 
port ;  and  that  all  taxes  and  monies  paid  for  this  purpose  by 
any  one,  shall,  if  he  require  it,  be  applied  to  the  support  of 
the  public  teacher  "  of  his  own  religious  sect  or  denomination," 
if  u  there  be  any  one  whose  instructions  he  attends ;"  if  not, 
then  to  the  support  of  the  teacher  "  of  the  parish  or  precinct 
in  which  the  said  monies  are  raised/9 

§  3.  By  this  article  is  established:   1.  That  all  religious  Thesecta- 
taxes  must  be  "  for  the  institution  of  the  public  worship  of  ^c^^11" 

Mass.  Constitution  and  statute  of  March  4, 1800,  examined. 
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Ch.  48.    God,"  "  and  for  the  support  and  maintenance  of  public  Pro- 
v^vv/  testant  teachers  of  piety,  religion,  and  morality ;"  nor  has  the 
legislature  power,  by  this  article,  to  enjoin  provisions,  or 
means,  for  the  support  of  any  other  description  ;  nor  to  sup- 
port these  where  provision  is  voluntarily  made  ;  nor  to  en- 
join attendance  on  any  other,  nor  on  these,  only  where  the 
party  can  conscientiously  and  conveniently  attend.  . 
Murray t>.In-      §  4.  That  each  religious  society  has  the  sole  right  to  elect 
habitants  of  their  public  teacher,  and  to  contract  with  him ;  and  in  this 
^t^* Pa"  case  of  Murray,  a  teacher  among  the  universalists,  v.  a  parish 

rishinGlou-  .    -,,  r'        ,    . ,  °         .    Ai     .  ».  .  A_r 

cester,  Essex  ln  Gloucester,  it  was  held,  on  argument,  that  his  society  was  a 
8,  J.  Court,  religious  society  within  the  meaning  of  this  article  of  the  con- 
June,  1786.  stitution,  though  not  incorporated ;  that  it  was  a  different  de* 
we  alrothT'  non"natK>n  fr°m  a  common  congregational  society  ;  that  he 
action  of  had  a  right  to  recover  the  taxes  of  his  hearers  assessed  and 
Smith,  post,  paid  in  the  latter  ;  and  also,  in  a  review  of  the  action,  he  re- 
covered. 

§  5.  That  all  monies  assessed  and  paid  by  any  one  "  for 
the  support  of  public  worship  and  or  the  public  teachers 
aforesaid,"  (that  is  said  public  Protestant  teachers,)  shall,  if  # 
he  require  it,  be  applied  to  support  the  public  teacher  of  his 
own  denomination ;  so  that  the  party's  right  to  carry  his  tax 
from  the  parish  or  precinct  in  which  it  is  raised,  exists  only 
among  different  sects.  If  a  teacher  be  not  Protestant  and 
public,  or  if  he  neglect  to  teach  either  piety,  religion,  or  mo- 
rality, it  is  a  question  if  he  be  within  the  provision.  If  so, 
in  every  case  where  a  minister,  calling  himself  of  a  different 
denomination,  brings  assumpsit  for  monies  had  and  received 
to  recover  monies  raised  in  another  parish,  the  question  may 
arise  if  he  be:  1.  A  public  Protestant  teacher?  2.  If  he  be 
such  a  teacher  of  piety,  religion,  and  morality  ?  And  3.  If  of 
a  different  denomination  from  the  parish  in  which  such  mo- 
nies are  assessed  and  raised  ?  If  he  fail  in  any  of  these 
Joints  can  he  recover  ?  Thence,  can  a  Jewish,  Hindoo,  Ma- 
ometan,  or  Catholic  teacher  recover.  It  has  been  decided, 
none  but  Protestant  teachers  can.  See  post. 
Mass.  Act,  §  6.  In  conformity  to  this  article  in  the  constitution,  the 
Mn5fh  4>  legislature,  March  4,  1800,  passed  an  act  providing  that  each 
831  933.  religious  society,  established  according  to  law,  shall  enjoy  its 
'  *  accustomed  privileges  "  respecting  divine  worship,  church 
order,  and  discipline ;"  that  it  be  "  constantly  provided  with 
a  public  Protestant  teacher  of  pitty,  religion,  and  morality  if 
able,  in  the  judgment  of  the  court  of  sessions,  on  penalties 
provided  for  in  the  act ;  that  any  contract  made  by  any  such 
town,  parish,"  &c.  "  with  any  such  public  teacher,"  chosen 
thereby,  shall  be  legally  binding  ;  that  each  such  parish,  &c. 
be  authorized  to  assess  all  taxes  for  the  support  of  any  such 
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teacher,  or  for  erecting  or  repairing  houses  of  worship,  u  or  Ck.  48« 
all  the  rateable  polls  and  property,  within  such  particular 
corporation  or  religious  society  aforesaid,"  Quakers  excepted, 
in  such  proportion  as  state  or  town  taxes  are  assessed  to  be 
paid  into  the  parish  treasury,  &c. ;  but  when  any  person  taxed 
44  at  the  time  of  voting  or  raising  any  such  tax  or  assessment, 
is  of  a  different  sect  or  denomination  from  that  of  the  corpo- 
ration, body  politic,  or  religious  society"  raising  the  tax,  and 
shall  request  his  or  her  tax  to  be  "  applied  to  the  support  of 
the  public  teacher  of  his  own  religious  sect  or  denomination,97 
and  procure  the  proper  certificate,  naming  the  sect,  and  cer- 
tifying he  or  she  "  doth  belong  to  the  society"  of ,  and 

u  frequently,  and  usually,  when  able,  attends"  its  stated  meet* 
ings  for  religious  worship;  the  parish  raising  the  tax  shall  or* 
der  the  treasurer  to  pay  over  his  or  her  tax  to  the  use  of 
such  public  teacher,  who  shall  have  a  right  to  receive  the 
same  ;  that  also,  assessors  may  exempt  persons  within  their 
society  who  "  belong  to,  and  usually  attend  public  worship  in 
a  religious  society  of  a  different  denomination."  This  act  is, 
in  general,  in  conformity  to  the  constitution  ;  but  in  the  lat- 
ter part  of  this  act  provision  is  made  that  a  man's  tax  assess* 
ed  in  an  incorporated  religious  society,  may,  at  his  request, 
u  be  applied  to  the  support  of  the  public  teacher  of  his  own 
religious  sect,97  where  he  usually  attends,  and  where  he  be* 
longs.  This  provision  is,  perhaps,  broader  than  the  constitu- 
tion ;  for  this  provision  does  not  require  the  public  teacher 
who  is  to  receive  the  man's  tax,  to  be  a  Protestant  or  to  be  a 
teacher  of  piety,  religion,  and  morality ;  but  it  is  enough  to  satis*- 
fir  this  provision,  that  the  man  paying  the  tax  be  of  a  different 
denomination,  and  pay  it  to  the  teacher  of  Aw?  sect.  Now  a  Jew 
may  be  taxed  in  a  congregational  parish,  and  within  the  words 
of  the  act,  be  at  the  time  of  voting  or  raising  the  tax,  of  a  dif- 
ferent sect  from  such  parish,  may  belong  to  a  Jewish  society, 
and  usually  attend  public  worship  there,  and  prove  this  by  a 
formal  certificate  from  his  society.  If  he  do  this,  he  may,  on 
this  act;  apply  his  tax,  or  have  it  applied,' to  his  Jewish  public 
teacher.  This  is  liberal,  and  on  the  true  principles  of  tolera- 
tion ;  but  it  may  be  empowering  individuals  to  apply  their 
taxes  assessed  for  the  support  of  religion  and  to  the  support 
of  religious  teachers,  not  contemplated  in  the  constitution; 
and,  therefore,  if  a  Jew  be  taxed  in  a  Protestant  parish,  and 
its  committee  refuse  an  order  for  paying  his  tax  over  to  his 
Jewish  teacher,  it  is  a  question  if  that  teacher  can,  in  assump- 
sit, or  any  other  action,  recover  it ;  but  by  this  act  must  not 
the  plaintiff  be  the  teacher  of  an  incorporated  society  ? 

§  7.  The  reasoning  may  be  thus :  The  people,  in  the  consti- 
tution, vested  the  legislature  with  power  to  require  the  several 
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Ch.  48*  religious  societies  in  the  state — to  do  what  ?  tf  To  make  suita- 
ble provision,  at  their  own  expense,  for  the  institution  of  the 
public  worship  of  God,  and  for  the  support  and  maintenance 
of  public  Protestant  teachers  of  piety,  religion,  and  morality,  in 
all  cases  where  such  provision  shall  oof  be  made  voluntari- 
ly :"  [Also,  vested  the  legislature  with  power  to  enjoin  at- 
tendance on  public  Protestant  teachers,  and  no  others.]  Now, 
as  the  people  in  the  constitution  require  and  empower  only 
public  Protestant  teachers  to  be  supported  and  attended  on,  by 
the  legislative  taxes  and  acts,  they  did  not  mean  the  legisla- 
tive power,  in  regard  to  religion,  should  extend  any  farther; 
for  if  the  people  at  large,  when  they  made  the  constitution, 
really  understood  the  legislature  had  power,  or  would  have 
it,  at  common  law,  to  lay  taxes  to  support  the  Catholic,  Jew- 
ish, or  any  other  religion  than  the  Protestant,  and  to  require 
attendance  on  those  other  religions,  they  must  have  under- 
stood the  legislature  would  have  like  power  as  to  the  Protec- 
tant religion,  at  common  law,  or  on  the  general  usage  of  the 
country.  If  so,  it  was  absurd  to  give  this  power,  as  to  the 
Protestant  religion,  in  the  constitution,  and  at  the  same  time 
to  understand  the  legislature  would  have  power,  at  common 
law,  to  tax  the  people  to  support  the  Jewish  and  other  reli- 
gions than  the  Protestant ;  which  is  the  case,  if  the  legisla- 
ture can,  by  a  statute,  cause  a  Jew,  for  instance,  to  be  taxed 
in  a  religious  society,  and  direct  a  committee  to  order  his  tax 
to  be  paid  to  his  Jewish  teacher.  Here  is  a  tax  indirectly 
made  and  collected  by  virtue  of  an  act  of  the  legislature  for 
the  support  of  the  Jewish  teacher,  and  so  the  Jewish  religion  ; 
for  he  may  get  the  tax  by  statute,  and  not  by  contract.  Per- 
haps the  court  will  not  allow  this  teacher  to  recover  the 
amount  of  the  tax,  unless  he  have  a  contract  from  the  party 
taxed  for  it,  and  then  view  the  tax  as  assessed  and  paid  for 
the  support  of  the  Protestant  religion,  but  subsequently  ap- 
plied to  another  sect,  on  a  contract  expressed  or  implied  be- 
tween its  teacher  and  one  of  its  members,  and  only  in  case  of 
a  corporation. 

§  8.  But  it  may  perhaps  be  said,  that  by  the  constitution 
the  legislature  has  power  to  require  the  support  of  the  Protes- 
tant religion,  and  an  attendance  therein,  but  riot  to  require  the 
support  of,  or  attendance  on,  any  other,  and  that  other  reli- 
gions are  left  to  the  discretion  of  the  legislature  ;  and  that 
the  clause  respecting  the  institution  of  public  worship,  may 
be  considered  as  not  necessarily  connected  with  what  follows : 
u  and  for  the  support  and  maintenance  of  public  Protestant 
teachers ;"  but  any  power  to  tax  at  pleasure,  to  support  any 
religion,  is,  in  fact,  a  power  to  require  its  support ;  and  if  it 
was  understood  the  legislature  would  have  power,  on  general 
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usage  or  principles,  to  support  by  taxes,  religion  generally,  Ch.  48* 
that  also  included  the  Protestant,  and  then  the  special  con- 
stitutional provision  in  regard  to  that  was  unnecessary.  The 
conclusion  is  that  the  people  in  forming  the  constitution 
meant  to  support,  by  law  and  taxes,  public  rrottstant  teaching 
rf piety,  religwn,  and  morality ;  and  to  leave  all  other  reli- 
gions to  be  supported  by  voluntary  donations,  or  contracts 
of  individuals,  and  not  that  the  legislature  should  lay  and 
enforce  any  taxes  to  support  these  other  religions,  directly 
or  indirectly,  though  the  tax  should  enforce  voluntary  con' 
tracts  in  regard  to  them. 

As  this  act  stands,  a  parish  tax  must  be  assessed  on  all 
polls  and  estates  in  the  parish,  (except  as  to  Quakers,)  though 
one-third  of  the  parish  be  Jews.  According  to  the  act  they 
are  taxed  in  reality  to  support  their  Jewish  teacher,  if  they 
have  one ;  and  yet  the  same  act  sanctions  no  contract  of  theirs 
with  him  for  his  support,  though  freely  made,  if  their  society 
be  not  incorporated,  and  if,  on  another  clause  in  the  act,  the 
Jews,  for  instance,  are  exempted  from  taxes,  as  belonging  to, 
and  usually  worshipping  in  a  religious  society  of  a  araerent 
denomination,  every  purpose  of  a  literal  toleration  is  answer* 
ed.  This  act  of  March  4,  1 800,  also  repeals  all  laws  made 
before  the  constitution  was  adopted,  providing  "  for  the  settle- 
ment of  ministers"  "  and  the  support  of  public  worship." 

§  9.  In  this  contested  case  of  Fuller  v.  Princeton,  in  which  Fuller  v.  lu- 
be brought  assumpsit  for  his  salary,  as  their  settled  minister,  pSj^Joo0* 
all  the  principles  of  our  old  platforms  and  church  establish- 
ments were  ably  examined  and  considered,  some  of  which 
are  now  altered  by  the  provisions  in  the  constitution  and 
act  of  March  4,  1800,  before  mentioned.  Before  the  revo- 
lution the  Congregational  church  alone  could,  by  law,  and 
getting  a  counsel  to  approve,  settle  a  minister  without  the 
consent  of  the  parish,  and  oblige  the  parish  to  support  him. 
The  law  is  now  understood  to  be  otherwise.  But  to  make  the 
alteration  intelligible  in  this  obscure  part  of  the  law,  it  is 
necessary  to  examine,  with  some  attention,  the  old  and  new 
laws. 

§  10.  Fuller's  case.  In  the  year  1767,  he  was  settled  in 
Princeton;  his  settlement  was  xl33,  and  his  salary  £67  a 
year,  so  long  as  he  should  continue  their  minister,  with  some 
small  after  additions  not  material.  In  the  year  1775,  many 
disputes  arose  between  him  and  the  parish ;  fifteen  church- 
meetings  were  had  to  consider  of  grievances ;  counsels  were 
proposed,  &c. ;  and  finally  the  church  called  an  ex  parte 
council,  who  advised  his  dismission :  the  parish  paid  him  up 
to  that  time,  and  opposed  his  preaching  any  longer  with 
them.    He  attempted  to  preach  in  the  meeting-house,  and 
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Ch.  48*  was  prevented  by  them*  He  preached  for  sometime  in  his 
v^v%^  own  house,  where  some  few  of  the  parish  attended ;  and  af- 
terwards he  preached  for  other  parishes*  He  sued  for  his 
salary  from  the  time  of  his  last  payment  to  the  time  of  the 
action,  which  was  assumpsit,  and  the  plea,  never  promised : 
the  settlement  and  contract  being  proved,  the  main  question 
was,  if  the  ministerial  relation  was  dissolved,  and  so  an  end 
put  to  the  contract  for  his  salary.  For  the  parish  it  was 
urged,  that  the  council  advised  a  dismission,  and  that  the 
votes  of  the  church  and  parish  for  dismissing  him,  completed 
the  dismission,  and  dissolved  both  the  contract  and  the 
ministerial  relation.  For  Fuller  it  was  urged,  that  an  ex 
parte  council,  and  the  parish,  could  not  do  this,  at  least,  till  he 
unreasonably  refused  a  mutual  council. 

§  11.  In  this  case  the  following  laws  and  principles  were 
examined,  and  the  following  points  decided : — 
Hill  v.  1st.  That  this  law  court  could  not,  on  this  issue  jomed,  go 

Shuteibary  into  an  inquiry  into  Fuller's  immoral  misconduct,  for  this  is 
c      *  not  a  court,  in  the  first  instance,  to  judge  of  his  unmoral  and 

Platform, ck  irregular  behaviour;  nor  is  this  the  proper  action  in  which 
10, 11, 12.—  to  examine  it.  He  has  an  office  for  lift,  determinable  on  mis- 
^neran"*  behaviour,  which  ought  previously  to  be  determined  by  an 
Cage  o/the  ecclesiastical  council,  or  on  a  quo  warranto  or  otherwise,  and 
country,        not  in  action  of  assumpsit  for  the  fees  of  the  office. 

ST**  Jkf  **  ^c  court  refused  evidence  to  prove  an  ex  parte  coun- 

Wf  cil,  on  the  ground  that  an  attempt  to  have  a  mutual  council, 

ought  first  to  be  proved. 

3.  The  court  allowed  the  witnesses,  on  the  stand,  to  be 
asked  if  it  was  not  generally  reputed  that  the  church  of  Sut» 
ton  had  adopted  the  Bolton  plan,  which  was,  that  the  minis- 
ter was  tenant  at  will  of  the  people* 

4.  That  in  a  party  consisting  of  many  persons,  the  con* 
fessions  of  some  are  admissible  evidence,  especially  as  here, 
where  it  was  of  the  members  of  a  committee  representing 
the  whole  society. 

5.  The  court  admitted  the  plaintiff's  counsel  to  strike  out 
a  part  of  his  own  witnesses'  depositions. 

6.  Hutchinson's  History  was  not  admitted  to  prove  the 
practice  of  the  church  and  custom  of  the  country,  for  it  is  a 
recent  history,  and  the  evidence  and  documents  of  the  writer 
may  be  had,  which  are  better  evidence,  and  better  authenti- 
cated. 

7.  The  court  admitted,  as  far  as  pertinent,  a  book  con* 
taurine,  as  was  said,  the  platform  of  the  New  England 
churches,  purporting,  in  the  title-page,  to  bave^been  approved 
by  the  legislature  in  the  year  1647,  under  the  attestation  of 
the  printer ;  for  the  ancient  records  of  the  legislature  being 
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burnt  in  1747 ;  [this  was  not  burnt ;]  this  is  the  best  rri-    Ch.  48. 
denceof  their  approbation  the  case  will  admit;  the  same  v^^v^**/ 
book  was  admitted  to  be  read  in  the  case  of  Hill  v«  Shutes- 
bury,  and  for  this  reason  our  Province  laws,  printed,  are 
read. 

8.  Dr.  Barnard,  and  other  ministers,  were  admitted  as 
witnesses,  to  shew  what  the  general  custom  was,  or  had 
been,  in  the  state,  in  dismissing  ministers,  &c,  by  advice  of 
council ;  for  the  records  of  council  are  but  minutes,  and  do 
not  shew  the  custom,  and  we  have  no  adjudged  cases  to  re- 
tort to.  They  stated  the  custom,  a  mutual  council,  when  it 
could  be  had,  and  where  one  party  unreasonably  refused  a 
mutual  council,  proceedings  ex  parte  were  sometimes  had. 

9.  That  a  minister  of  the  gospel  is  a  civil  officer. 

The  third  article  of  Massachusetts  Declaration  of  Rights 
was  cited  by  the  defendants,  to  shew  the  parish  had  a  con- 
current power  with  the  church,  &c. 

The  Province  law  of  1692  was  (tfid,  which  enacted  that  Pr*v»ce 
each  gathered  church  have  power,  according  to  the  directions  jJ^PP'5^ 
given  in  the  word  of  God,  to  choose  their  own  minister,  and 
the  majority  of  the  inhabitants  usually  worshipping  there, 
&c.,  and  legally  qualified  to  vote  in  town  affairs,  "  concur- 
ring with  the  church  act,9'  the  person  so  elected  and  ap- 
proved, accepting  the  appointment,  became  the  minister,  and 
the  inhabitants  became  bound  to  pay  his  settlement  and 
maintenance :  (this  act  was  repealed  March  4,  1800.) 

Also,  the  Province  act  of  1695,  providing,  that  if  a  church  Province 
chose  a  minister,  and  the  parish  disapproved  the  choice,  and  ^Sed* 
the  church  called  a  council,  and  that  approved,  the  parish  Mar.  4,1800. 
should  be  held  to  settle  and  support  him. 

10.  That  where  a  mutual  council,  &c,  unreasonably  re- 
fused by  one  party,  the  other  may  call  an  ex  parte  council, 
which  may  dismiss  the  minister  or  dissolve  the  relation,  &c. 
with  the  concurrence  of  the  party  calling;  such  ex  parte  coun- 
cil, because  then  no  better  mode  can  be  bad.  In  this  action 
the  jury  found  a  verdict  for  the  parish  against  the  opinion  of 
the  court. 

§  12.  In  this  case,  which  was  assumpsit  for  money  had  Da™**1?" 
and  received,  several  questions  were  made :   1.  If  his  society  J^1^  n^*" 
was  Presbyterian :  2.  If  it  existed  when  the  tax  operated,  the  Hampshire, 
.  taxes  in  which  thirty-seven  persons  paid  to  said  West  Parish  ••  Inhabi- 
he claimed:   3.  If  Annan  was  a  public  teacher:  4.  If  the  ^tPa^6 
said  society,  said  to  be  Presbyterian,  and  its  teacher,  were  of  rish  in  Salis- 
a  different  denomination  from  the  said  West  Parish,  which  bury.— 
was  Congregational :   5.  If  the  said  thirty-seven  persons  were  ^8€*  s:  *' 
of  a  different  denomination  from  the  West  Parish  in  Salisbury  :        r ' 
6.  If  said  thirty-seven  persons,  before  this  action  was  brought, 
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Ch.  48.  June  3,  1796,  required  their  said  taxes  to  be  paid  over  to 
Annan :  7.  If  said  persons  attended  preaching  in  his  society, 
and  usually  and  frequently,  when  said  tax  was  voted,  assessed, 
and  applied  in  the  said  West  Parish*  As  to  the  1  st  and  2d  points, 
it  was  not  denied  but  that  Congregationalists  and  Presbyterians 
are  different  sects ;  they  agree  in  doctrines  and  faith,  and 
differ  in  church  government ;  on  the  Congregational  plan  the 
people  elect  their  teacher,  and  contract  with  him,  and  each 
society  is  independent,  except  in  matters  of  counsel  and  ad- 
vice. On  the  Presbyterian  plan  the  people  only  elect  elders 
in  fact,  and  the  Presbytery  sends  the  candidate,  and  ap- 
points and  ordains  him,  adjudges  and  removes  him.  As  to 
the  3d  point,  held,  that  Annan  was  not  their  public  teacher, 
as  in  his  contract,  he  was  to  preach  with  them  but  one  Sun- 
day in  four.  And  since  decided,  that  if  a  minister  contract 
to  preach  half  the  time,  he  is  not  a  public  teacher.  As  to  the 
other  points,  the  questions  were  mere  questions  of  fact* 
1  Mm.  R.  §  1 3.  The  plaintiff  mu&t  be  ordained  over  a  particular  parish. 
3a,  WaA-  Assumpsit  for  money  had  and  received  :  the  plaintiff  in 
Fourth  Pa-  ^is  writ  styled  himself  clerk,  and  public  teacher  of  the 
rhh  in  Weft  Methodist  Episcopal  church  of  the  Fourth  Parish  in  West 
JSpringnVld*  Springfield,  and  brought  his  action  against  the  inhabitants  of 
that  parish.  The  monies  demanded  had  been  paid  into  the 
treasury  of  the  Fourth  Parish  by  sundry  persons,  being  their 
parish  taxes,  "  who  attended  on  his  instructions  as  a  public 
teacher  of  religion."  In  October,  1800,  the  plaintiff  began 
to  preach  within  the  limits  of  this  Fourth  Parish,  and  con- 
tinued to  preach  there  till  June,  180i,  when  he  left  that  place, 
and  returned  in  the  spring  of  1802;  and  "  he  usually  preach- 
ed within  this  parish  as  often  as  one  Sunday  in  a  month," 
and  "  his  domicil  was  at  Chester,  in  this  county"  of  Hamp- 
shire, where  he  and  his  family  resided.  He  u  was  appointed 
and  ordained  to  travel  and  teach  in,  what  the  Methodists 
called,  the  Pitlsfield  circuit,  the  extent  of  which  did  not  ap- 
pear." The  tax  in  question  had  been  assessed  for  the  pur- 
poses of  building  a  meeting-house,  and  the  persons  whose 
taxes  the  plaintiff  demanded,  had  procured  a  certificate  of 
their  so  attending  in  the  form  prescribed  by  the  fourth  sec- 
tion of  the  said  act,  passed  March  4,  1800,  which  had  been 
produced  to  the  committee  of  the  parish,  who  had  been  re- 
quired, by  the  said  several  persons,  to  order  the  treasurer 
of  the  parish  to  pay  over  the  amount  of  their  taxes  to  the 
plaintiff;  and  the  plaintiff,  in  September,  1802,  demanded 
the  same  of  the  treasurer.  The  court  held,  that  these  facts 
did  not  support  the  action ;  that  as  u  the  plaintiff  had  not 
proved  he  was,  according  to  the  rules  even  of  his  own  reli- 
gious sect,  ordained  over  any  particular  parish  or  society,  but 
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only  over  an  indefinite  district,  called  the  Pittsfidd  circuit,    Ch.  48. 
he  had  not  entitled  himself  to  receive  the  monies  claimed."  v^v^^ 

§  14.  In  this  case  the  court  decided,  that  the  legislature  4  Mass.  R. 
can,  consistently  with  the  third  article  of  the  declaration  of  ^J0'  'jhax" 
rights,  and  the  statute  of  March  4,  1800,  set  off  a  member 
of  any  religious  incorporation  to  another  religious  incorpora- 
tion, whether  of  the  same,  or  of  a  different  denomination. 

§  15.  It  was  decided  in  this  case  that,  generally,  the  tax  4  Mass.  R. 
must  be  demanded  to  be  paid  over  to  the  dissenting  teacher,  269,  Mon- 
within  one  year  next  after  it  is  assessed ;  and  that  a  hearer  j^SVaritij 
may  carry  over  his  tax  to  him,  because  he  cannot  have  a  in  Dedham. 
pew  or  other  accommodation  in  his  own  meeting,  and  not  on- 
■  lv  because  he  is  not  of  the  same  sect  with  the  teacher. 

Quaere  as  to  this  last  point. 

§  16.  In  this  case  the  court  held,  that  a  town  or  parish  5  Mass.  R. 
cannot  be  informed  against,  or  indicted,  for  not  being  pro-  s57*  ^^JJJT 
vided  with  a  public  Protestant  teacher,  &c.,  unless  it  has  "^^th. 
been  adjudged  able  to  support  one  by  the  proper  court.         borough. 

§  17.  In  this  action,  which  was  assumpsit  for  money  had  Mass.  s.  j. 

and  received  to  the  plaintiff's   use,   a  preacher  sued  for  Court,  Berk- 

the  taxes  paid  by  some  of  his  hearers.    It  was  decided  by  ^"1  Jos^'o,. 

•  the  Supreme  Judicial  Court,  that  it  was  not  necessary  to  ena-  i804,  Smith 

I  ble  the  plaintiff  to  recover,  that  he  should  be  the  teacher  of  *.  Inhabi- 

x  an  incorporated  religious  society.    This  was  the  sixth  solemn  ^u  °f DaX" 

decision  that  had  been  in  this  state  on  this  point,  subsequent 
1  to  the  year  1783,  and  to  the  same  effect;  but  there  were 

;  always  respectable  opinions  to  the  contrary ;  and  in  the  case 

of  Barnes  v.  Falmouth,  in  1810,  it  was  otherwise  solemnly  6  Mass.  R- 
decided.    The  court  went  on  the  ground,  that  to  enforce  the  ^» &c* 
moral  duties  is  essential  to  the  welfare  of  a  free  state,  that  in  Falmouth. 
the  enforcement  of  these,  religion  is  also  essential,  as  many 
of  them  are  enforced  by  that  alone,  and  not  by  the  law  of 
the  land.    "  As  the  duties  of  charity  and  hospitality,  benevo- 
lence and  good  neighbourhood,"  &c. ;  nor  can  this  law  pre- 
vent secret  offences :    man  is  born  a  religious,  as  well  as  a  so- 
cial being,  and  religion  was  made  a  part  of  the  constitution, 
to  co-operate  with  human  institutions,  and  this  religion  was 
Protestant  Christianity ;  and  it  makes  it  the  duty  of  a  corporate 
I  religious  society  to  support  a  "  public  Protestant  teacher  of  piety, 

religion,  and  morality,"  with  liberty  to  dissenting  members  of 
a  different  denomination,  to  apply  their  parish  taxes  to  the 
support  of  a  public  teacher  of  their  own  sect ;  u  as  every  citi- 
zen derives  tne  security  of  his  property,  and  the  fruits  of  his 
industry,  from  the  power  of  the  states ;  so  as  the  price  of 
this  protection  he  is  bound  to  contribute  in  common  with  his 
fellow-citizens  for  the  public  use,  so  much  of  bis  property, 
and  for  such  public  uses,  *s  the  state  shall  direct ;"  and  no 
vol.  11.  43 
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Ch.  48.    one  can  withhold  his  contribution,  because  he  dislikes  the 
v^»v-^^  appropriation :  and  ministerial  support  might  have  been  by 
a  state  tax,  &c.    The  distinction  between  liberty  of  conscience 
and  worship,  and  the  right  of  appropriating  money,  is  material ; 
the  former  is  unalienable,  the  latter  is  surrendered,  as  the 
price  of  protection.     Religious  teaching  is  to  enforce  the 
moral  duties,  and  thereby  protection  of  persons  and  property. 
In  this  way  every  one  is  much  benefited,  whether  he  hear 
this  preaching  or  not ;   one  may  as  well  object  to  public 
schools  if  he  have  no  family  to  attend,  or  to  courts  of  law, 
who   has  no  law  suits:   our  laws  punish  "many  of  the 
breaches  of  the  laws  of  Christianity,"  as  u  offences  against 
the  laws  of  the  state."    "  The  constitution  has  not  provided 
in  any  way  for  the  legal  support  of  any  teacher  of  piety, 
religion,  and  morality,  unless  he  be  v.  public  Protestant  teacher 
of  some  incorporated  religious  society ;"  and  a  teacher  of  a 
religious  society,  not  incorporated,  is  not  a  public  teacher,  or 
a  teacher  of  a  public  society,  nor  is  a  religious  society,  not 
incorporated,  under  any  legal  obligation  to  elect  or  support  a 
teacher.     The  words  religious  societies  are  merely  explano> 
tory,  &c.   See  Matignon's  case,  post. 
6  Mast.  R.        §  19.  The  plaintiff  was  a  universalis^  and  a  preacher  in 
^F"  Brp1-8   ^e  ^*r8t  Parish  in  Falmouth ;  this  parish  was  congregational. 
riahinFal-    He  brought  assumpsit  for  monies  had  and  received,  against 
mouth.  the  parish,  for  the  taxes  some  of  his  hearers  had  paid  into 

the  treasury  of  said  parish.  It  was  admitted  that  his  socie- 
ty was  not  incorporated  ;  and  judgment  for  the  defendants ; 
for  a  public  teacner  to  recover,  must  be  the  teacher  of  an  tn- 
corporated  society,  for  the  reasons  before  stated. 

«ao  ?"  Ru  §  **"  *n  a  ^e  act*oni  ft  was  decided  that  the  taxes  must 
rTTiiel^.  ^  demanded  to  be  paid  over  in  one  year,  as  in  the  case  of 
habitants  of  Montague  above;  and  2.  that  the  plaintiff  must  be  the 
Byfield  Pa-    teacher  of  an  incorporated  society. 

rish-  §  21  .  And  7  Mass.  R.  60,  &c.,  Turner  v.  Inhabitants  of 

the  South  Precinct  in  Brookfield.  In  this  case  it  was  held 
the  preacher  must  be  ordained  over  one  religious  society 
only. 
Mast.  Act,  §  22.  The  preamble  of  this  act  recites  that  it  is  provided 
18U  18*  ky  the  constitution,  that  no  sect  of  Christians  be  in  subordi- 
nation to  another  sect,  by  legal  establishment.  First  section 
enacts  that  all  monies  paid  by  any  citizen  for  the  support  of 
public  worship  or  public  teachers  of  religion,  shall,  if  he  re- 
quire it,  be  applied  to  the  support  of  the  public  teacher  of 
his  own  religious  sect,  &c,  whether  he  be  the  teacher  of  a 
religious  society,  incorporated  or  not ;  and  it  shall  be  suffi- 
cient to  entitle  such  teacher  of  a  corporated  or  unincorpo- 
rated religious  society  to  receive  the  same  monies  of  the 
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parish,  "fee.  that  shall  assess  the  same,  that  he  be  ordained    Ch.  48* 
according  to  the  forms  and  usages  of  his  own  sect  in  religion,  s*^-v~w/ 
though  his  parochial  charge  extend  over  other  religious  so- 
cieties. 

Second  section  enacts  "  that  whenever  any  person  shall 
become  a  member  of  any  religious  society,  corporate  or  unin- 
corporated within  this  commonwealth,  such  membership  shall 
be  certified  by  a  committee  of  such  society,  chosen  for  this 
purpose,  and  hied  with  the  clerk  of  the  town  where  he  dwells, 
sucn  person  shall  forever  afterwards  be  exempted  from  taxa- 
tion for  the  support  of  public  worship  and  public  teachers  of 
religion  in  every  other  religious  corporation  whatsoever,  so 
long  as  he  shall  continue  such  membership."  Then  follows 
the  form  of  the  certificate. 

Third  section  declares  unincorporated  religious  societies 
capable  of  managing,  improving,  and  using  any  donations 
made  to  them  after  passing  the  act,  and  to  elect  suitable 
trustees,  agents  or  officers  therefor;  and  to  sue  for  any 
right  that  may  vest  in  such  societies  by  such  donation. 

Fourth  section  exempts  all  ministers  from  taxation  so  or- 
dained over  corporated  or  unincorporated  societies.  Fifth 
section  repeals  all  acts  and  parts  of  acts  inconsistent  with 
this  act.  14  Mass.  R.  340.  The  court  decided  that  this 
act  is  not  contrary  to  the  declaration  of  rights,  as  by  this 
the  power  of  the  legislature  is  not  restrained,  except  as  to 
liberty  of  conscience,  choice  of  the  mode  of  worship,  and  es- 
tablishing a  power  in  the  commonwealth  to  require  conformi- 
ty to  a  creed.  It  is  enough  a  religious  society  be  formed  and 
appoint  a  committee  to  give  certificates. 

§  23.  Some  years  since,  it  was  decided  in  this  case, "  that  6  Mass.  R. 
the  teacher  mentioned  in  the  latter  part  of  the  fourth  para-  41\M5£|*j" 
graph  (in  the  said  third  article)  so  far  referred  to  the  first  inhabitants 
paragraph,  as  that  he  must  be  a  Protestant  teacher,"  to  re-  of  New- 
cover  the  taxes  of  his  hearers  on  this  article ;  and  therein  ca«Ue,  A.  D. 
the  teachers  to  whom  the  money  may  be  applied  are  de- 
scribed  as  public  teachers  ;  and  a  public  teacher  must  be  the 
teacher  of  some  public,  and  not  of  any  private  religious  socie- 
ty, and  only  an  incorporated  society  is  a  public  society. ;  a  pub- 
lic society  is  formed  by  the  public  authority  of  the  state  ;  a 
private  society  by  the  consent  of  private  persons,  by  indvvidur 
al  consent. 

§  24.  In  this  case  it  was  held,  that  a  minister,  settled  in  a  3  Mast.  R. 
parish  for  an  indefinite  term  of  time,  does  not  hold  his  office  ^e^  inhaM*" 
at  its  will,  but  his  relation  continues  till  it  is  dissolved  for  tantaofTyr- 
some  good  cause,  or  by  consent  of  both  parties.    Under  the  ingham. 
Colony  laws,  church  members  "  had  the  exclusive  right  of 
electing  and  settling  their  ministers,  to  whose  support  all  the 
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Ch.  48.  inhabitants  of  the  town  were  obliged  to  contribute,"  and  if 
v^-v-^^  they  refused,  the  county  court  assessed  them  to  that  purpose* 
Under  the  Province  laws,  the  church  elected,  and  the  parish 
approved,  and  voted  the  salary ;  if  it  disapproved,  the  church 
could  call  an  ecclesiastical  council  to  confirm  the  choice,  and 
the  parish  was  obliged  to  maintain  this  minister  so  chosen 
with  the  interference  of  the  court  of  sessions.  Under  the 
constitution,  the  parish  alone  can  elect,  if  it  chooses  to  do  so, 
and  contract  with  the  public  teacher  ;*  and  if  a  minister 
abandon  his  office  without  cause,  and  without  the  consent  of 
the  town,  the  inhabitants  may  recover,  at  law,  such  damages 
as  they  may  have  sustained  by  his  injurious  conduct. 

44  Immoral  conduct  in  the  minister  is  such  misfeasance  as 
amounts  to  a  forfeiture  of  his  office ;"  so  great  and  wilful 
negligence  is  such  a  forfeiture ;  the  parish  may  assign  the 
cause  and  vote  his  dismission.     If  he  consent,  he  is  no  longer 
their  minister.    If  he  sues  for  his  salary,  such  forfeiture  is  a 
question  of  fact  to  be  left  to  the  jury.     If  a  mutual  council 
be  refused,  either  party  may  call  an  ex  parte  one,  and  will  be 
justified  in  conforming  to  its  results. 
5  Mass.  R.        §  25,  in  this  case  tne  court  decided  that  if  a  parish  be 
ham rlsttow  ma^e  a  town,  this  does  not  extinguish  the  parish  corporation. 
3  Mobs.  R.  '      §  26,  When  a  parish,  a  part  of  a  town,  is  by  the  parish 
276,  Del-      boundaries,  incorporated  into  a  town,  the  parish  is  not  there- 
hngham  e.     by  abolished.     In  Connecticut,  on  a  division  of  a  town  there  in 
w'  1 740,  into  two  parishes,  (before  one,)  the  ministerial  estate 

passed  from  the  town  in  its  ecclesiastical  capacity,  to,  and 
vested  in,  the  first  or  old  parish ;  and  therefore,  that  parish 
could  release  a  part  of  it  to  the  new  parish,  and  the  town's 
lease  of  it  was  void,  after  1740;  but  the  town  had  no  ad- 
verse possession,  as  it  held  in  trust  and  applied  the  rents  to 
the  use  of  the  ministry.    4  Day's  Ca.,  361,  Harchett  r. 
King. 
Man.  Act,         §  27.  Parish  powers  as  to  taxes,  &c.     By  this  act,  section 
1786  ^        *5'  P*™^8  an^  precincts  are,  in  March,  annually,  empower* 
ed,  when  they  choose  other  parish  officers,  to  elect  three  or 
five  parish  assessors,  to  assess  all  such  rates  and  taxes  as  shall 
be  agreed  upon  and  granted  at  their  legal  meetings  duly 
warned :  to  be  under  oath. 
Mass.  Act,        §  28.  By  this  act  old  parish  bounds  are  confirmed,  and  the 
17SS .*8'        inhabitants  of  each  parish  and  precinct,  who  pay  in  one  tax, 
exclusive  of  polls,  "  a  sum  equal  to  two-thirds  of  a  single  poll 
tax,"  meet  in  March  or  April,  annually,  according  to  notice, 
and  by  ballot  or  other  method,  as  they  may  determine, 
choose  a  clerk,  assessors,  treasurer,  and  other  usual  officers ; 
Sect.  2.         an(j  the  assessors  of  each  parish,  or  precinct,  or  committee, 
where  one  is  appointed,  is  "  empowered  to  manage  their  pro- 
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dentals,"  and  have  such  powers  to  call  meetings,  as  select-  Ch.  48. 
men  have  to  call  town-meetings ;  and  any  vacancy  in  an  s^^v^s 
office  may  be  filled  at  a  special  meeting,  and  a  special  meet- 
ing may  be  called  by  the  assessors,  on  the  application  of  ten 
or  more  qualified  voters  in  writing ;  but  no  matter  can  be 
acted  upon  legally,  unless  inserted  in  the  warrant  for  calling 
the  meeting  ;  and  if  the  assessors  or  committee  neglect  to 
call  a  meeting,  then  a  justice  of  the  peace  in  the  county  may 
call  one  on  such  application. 

And  the  qualified  voters  so  assembled  at  any  meeting  du-  Sect.  3. 
ly  called,  may  "  grant  and  vote  such  sum  or  sums  of  money 
as  they  shall  judge  necessary  for  the  settlement,  mainte- 
nance, and  support  of  minivers,  or  public  teachers  of  reli- 
gion, for  the  building  or  repairing  of  houses  of  public  wor- 
ship, and  all  other  necessary  parish  and  precinct  charges, 
to  be  assessed  on  the  polls  ana  property  within  the  same  as 
by  law  provided  ;  and  the  inhabitants  of  each  respective 
parish  and  precinct  are  hereby  declared  to  be  a  body  cor- 
porate, and  as  such  may  commence  and  prosecute  any  action 
or  suit  to  final  judgment  and  execution,"  and  may  defend,  &c. 

§  29.  This  was  trespass  against  parish  assessors,  who  plead-  i  Mass.  R. 
ed  specially  their  appointment,  the  assessment,  &c.,  by  filing  181,  Bang 
a  brief  state  of  facts,  on  the  act  of  February  25,  1 793,  in  the  *  Snow  * 
common  pleas.  S.  J.  Court  directed  the  trial  on  the  gene- 
ral issue,  said  state  of  facts  being  also  filed.  The  defen- 
dants opened  and  closed.  In  this  case  the  court  held  :  1. 
That  this  state  of  facts  must  substantially  contain  the  facts 
to  be  proved :  2.  The  tax  voted  was  expressed  to  be  for 
parish  charges,  and  the  court  admitted  the  party  taxed  to 
prove  by  parol  evidence,  that  a  large  part  of  this  tax  was  for 
charges  in  getting  Brewster  separated  as  a  town,  from  Har- 
wich ;  and  so  admitted  parol  evidence  to  explain  or  contra- 
dict the  parish  records,  otherwise  the  party  injured  would 
never  be  able  to  show  the  real  purposes  for  which  a  tax  was 
granted.  It  might  be  entered  on  the  record  to  be  for  parish 
charges,  and  yet,  in  fact,  for  purposes  for  which  the  parish 
had  no  right,  by  law,  to  vote  monies ;  but  in  the  case  of 
Braintree  in  Norfolk,  the  court  refused  to  let  the  inhabitants 
of  the  town  contradict  their  own  town  records ;  but  here  the 
court  only  admitted  the  party  taxed,  supposing  himself  in- 
jured, to  explain  the  parish  records,  or  to  contradict  and 
falsify  them,  when  they  were  made  up  to  his  prejudice :  3* 
The  court  held  that  parishes  have  power  to  raise  money  by 
the  acts  above  mentioned,  only  for  settling  ministers,  building 
houses  of  public  worship,  and  the  charges  arising  from,  and  ne- 
cessarihf  connected  with,  those  objects.  But  it  will  be  observed, 
the  words  of  the  act  do  not  limit  parish  money  legally  voted 
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Ch.  48.    to  these  two  objects,  whatever  the  reasonable  construction 
v.^v^^>  may  be. 

5  Mast.  R.        §  30.  Held,  a  public  teacher,  who  contracts  to  officiate  to 

ff^Ktarston1  two  S0C*et*€S  *n  two  several  towns,  cannot  maintain  an  action 
9.  Bongs  n.  ^  ^  taxes  paid  by  his  hearers  for  the  support  of  public 

worship. 

7  Mass.  R.  §  31.  One,  and  feis  poll,  and  estate,  is  set  from  the  town  of 
b&'  ***  Ear  ^  to  a  parish  in  B,  forever  to  belong  to  said  parish ;  a  person 
£Uai.  *      "  afterwards  living  on  the  estate  is  a  member  in  the  parish  of 

B,  but  is  an  inhabitant  of*A  as  to  municipal  rights  and  duties. 
First  Parish  6  32.  A  minister  of  a  parish,  &c.,  seized  of  lands  in  its 
ioBranswick  right,  &c,  as  parsonage  lands,  &c,  is  a  sole  corporation ;  on 
*\ ,  7Ma£f  a  vacancy  the  parish  is  entitled  to  the  profits.  Every  town 
R.  445.     *   is  a  parish,  till  a  separate  parish  is  formed :  when  one  is 

formed,  the  rest  is  the  first  parish,  and  its  minister  holds  all 

the  parsonage,  &c.     Kirby,  45. 

8  Mass.  R.  &  33.  A  town  consisted  of  two  parishes,  by  lines ;  the  le- 
^hltt?  t^"  8k*ature  incorporated  a  poll  parisn  out  of  both.  It  was  de- 
ton  r?Cole    cided  that  the  members  of  the  new  parish,  ceased,  from  the 

6  al.  time  of  their  incorporation,  to  be  members  of  their  respective 

parishes  of  which  they  were  before  inhabitants. 

8  Mass.  R.  §  34.  A  person  officiating  as  a  reader  in  an  episcopal 
^•^hwu?1,  church,  not  ordained,  is  a  public  teacher,  and  may  recover 
rish  in  Rox*~  taxes  paid  by  his  hearers  to  another  teacher,  though  only 
bury.  engaged  by  contract  for  less  than  a  year,  provided  it  was 

renewed  and  continued  for  a  whole  year. 

9  Mass.  R.  §  35.  a  minister's  salary  depending  on  prices^  he  is  bound 
i^dwich.r#  ky  a  parish  committee's  estimate,  unless  ne  shows  they  act 

unfairly.  When  he  changes  his  religious  opinions,  and  the 
parish  does  not,  a  proper  case  exists  for  a  council ;  a  result 
binds  neither  party,  but  justifies  the  one  adopting  it.  The 
church  has  no  power  to  justify  the  minister  in  refusing  a  mu- 
tual council  to  consider  of  his  dismissal.  A  parish  part  of 
an  old  town  remains  a  parish,  though  incorporated  into  a  new 
town.  3  Mass.  R.  276. 
9  Mass.  R.         §  36.  Case  on  a  note  given  by  the  defendant's  intestate, 

90^^  dated  Feb#  26'  1805'  i°Tvalue  received,  to  pay  $100  on  de- 
adm'r.  '  mand,  to  Boutell  and  others,  deacons  of  the  church  of  which 
the  Rev.  I.  Barton  is  pastor,  in  their  corporate  capacity,  ac- 
cording to  the  statute  of  Feb.  SO,  1 786,  or  their  successors  in 
office,  for  the  benefit  of  the  said  church,  with  interest ;  this 
was  in  aid  of  a  fund  for  the  support  of  the  minister,  &c. ;  held 
to  be  void  for  want  of  a  consideration ;  this  note  was  a  part 
of  a  subscription  paper  originally;  the  subscribers,  re- 
spectively, giving  notes ;  the  church  was  a  new  one,  sepa- 
rated from  another,  and  settled  Mr.  Barton.  June,  1805, 
this  new  parish  was  incorporated,  so  there  was  no  parish 
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when  the  note  was  given ;  and  hence  the  deacons  were  not    Ch.  48. 
a  body  politic.      Judgment  for  the    defendant  on  these  ^^-v^^^ 
grounds. 

§  37.  Trespass  for  taking  the  plaintiff's  goods — June  1 7,  ®  ***{?: R- 
1800,  the  legislature  set  off  the  plaintiff's  father  and  his  es-  ^^-^j11*"" 
tate,  from  the  westerly  precinct  in  Needham,  to  the  easterly  slack.        ' 
parish  in  Needham,  because,  as  he  stated,  it  was  inconve- 
nient for  him  to  attend  the  westerly  precinct;  held  that  the 
effect  of  this  act  ceased  at  the  father's  death,  and  that  then 
the  land  owned  by  him,  and  its  occupants,  reverted  to  the 
former  parish,  as  the  reason  of  his  bebg  set  off  was  per- 
sonal.   But  did  not  his  bconvenience  appertain  to  the  estate 
itself,  as  distance,  &c.  ? 

§  38.  In  this  temporary  act,  there  was  a  good  provision  to  Quake"* 
prevent  fraud ;  by  it  Quakers  were  exempted  from  ministerial  \§£'  £^ 
taxes,  the  same  as  Baptists ;  but  no  person  was  to  be  deemed  23. 
a  Quaker,  unless  three  or  more  members  of  his  meeting  an- 
nually certified,  that  they  verily  believed  that  he  was,  con- 
scientiously, of  that  persuasion,  and   that  he  frequently  and 
usually  attended  their  meetings  for  worship  on  the  Lord's 
day;  this  act  expired  1771.    These  people  have  been  at  Colony  law, 
times  persecuted,  and  at  times  favoured,  by  this  law;  they  A* D' 1641' 
were  not  allowed  tp  vote  in  elections.    A*  D.  1653,  a  law 
was  passe '  punishing  persons  severely,  for  bringing  them 
into  the      ony,  and  they  were  banished,  and  it  was  made   . 
death  foi  them  to  return. 

By  these  acts,  Quakers,  instead  of  an  oath,  were  allowed  Mast,  act, 
to  affirm  in  all  cases  in  which  an  oath  is  received,   in  a  j*JJ  *^* 
cause,  or  as  a  juror  in  a  civil  cause,  instead  of  the  usual  Feb.  3, 1798. 
form.     Since  1 763  they  have  been  exempted  from  militia 
duties,  on  producing  the  evidence  required  by  law  of  their 
being  Quakers. 

§  39.  Only  real  Quakers  exempted  from  serving  in  the  mili-  12  Man.  R. 
tia ;  hence,  one  who  claims  this  exemption,  must  prove  that  MX,  Co^~ 
he  is  a  member  of  a  society  of  that  denomination,  and  that  he  "netcher* 
frequently  and  usually  attends  with  such  society  for  religious 
worship*  The  above  rule  was  a  good  one,  established  by  the 
said  statute  of  1757,  namely,  that  one,  to  be  exempted  as  a 
Quaker  from  parish  taxes,  should  give  the  best  evidence  the 
nature  of  the  case  admitted  of,  that  he  was  conscientiously  a 
Quaker ;  the  evidence  prescribed  by  that  statute  seems  to 
have  been  reasonable  and  consistent  with  religious  liberty ; 
and  no  doubt  something  of  this  kind  was  intended  by  the 
framers  of  the  third  article  in  our  bill  of  rights ;  and  if  this 
construction  had  been  early  adopted,  very  great  evils  had 
been  prevented,  which  have  existed  in  the  breaking  up  of 
parishes ;  because  by  reason  of  the  construction  early  given 
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Ca.  48.    to  this  article,  it  has  in  many  cases,  been  used  as  a  mere  pre* 

v^v^/  tence  for  avoiding  the  payment  of  regular  parish  taxes.  The 

evidence  on  the  act  of  1757,  came  from  the  Quaker  society 

to  which  a  man  joined  himself;  and  he  could  ask  for  no 

evidence  more  favourable  to  himself* 

15  Mass.  R,  Assumpsit  for  the  arrears  of  the  plaintiffs  salary  against 
Mc^nSi-  l^c  town5  held  liable,  though  there  were  several  unincorpo* 
itants  of  rated  religious  societies,  or  other  associations  in  it,  the  mem* 
Camden.       bers  whereof  being  exempted  by  law  to  contribute  to  the 

minister's  support.  Judgment  for  the  plaintiff;  and  held 
also  that  the  persons  of  said  associations,  and  their  estates, 
would  be  liable  to  his  execution,  but  would  have  their 
remedy  over  against  the  town.  Among  other  things  an 
ecclesiastical  council  may  u  advise  to  the  terms  on  which  a 
separation  may  usefully  and  honourably  take  place;"  if  un- 
reasonable on  the  part  of  the  town,  such  council  may  advise 
a  dissolution  with  some  indemnity  to  the  minister  for  the  in- 
convenience and  loss  of  prospects  he  may  have,  &c.  In  this 
case  each  party  reserved  the  right  to  dissolve  the  connexion 
on  six  months'  notice,  with  assent  of  such  a  council, 
is  Mass.  R.  Entry  stir  disseizin  on  the  plaintiff's  seizin  as  minister  of 
^tv  ^W-  *^c  ^urst  P^kk  ***  Lebanon,  and  in  right  of  said  parish, and 
roughs.  '  °n  the  defendant*  disseizin  within  thirty  years.  The  land 
sued  for  was  in  1762  drawn  as  the  ministerial  lot  in  a  new 
town  ;  a  congregational  minister  was  settled  and  died,  and 
after  his  death  the  plaintiff  was  settled  as  such  minister — 
held  he  succeeded  to  all  the  rights  of  the  former  minister, 
and  so  entitled  to  the  possession  of  this  lot,  though  a  majori- 
ty of  the  town  were  then  of  other  denominations. 

16  Mass.  R.       A  person  of  a  different  sect,  living  in  one  town,  assessed  in 

a  parish  tax  for  land  lying  in  another,  may  recover  the  tax 

to  the  use  of  his  own  sect. 
1  Bac.  abr.        §  40.  Rise  and  progress  of  ecclesiastical  power  in  England, 
609,  &c—    ju  reiation  to  temporal  matters ;  here  subject  to  our  civil  au- 

5  Co.  1.  aL  x  >  J 

Roi.  abr.       thonties. 

361.— Danr.  Before  the  conversion  of  Constantine,  the  church  was  a 
97.  society  distinct  from  the  state,  and  had  its  rules  and  orders  ; 

and  for  its  better  government  the  judicial  power  was  in  the 
bishops,  who,  by  their  gravity  and  wisdom,  had  obtained 
an  authority  in  the  church ;  the  bishops  decided  all  causes 
among  Christians,  which,  without  great  scandal  to  them, 
could  not  be  carried  into  heathen  courts ;  following,  in  this, 
the  advice  of  St.  Paul,  the  converted  emperors  allowed  ihe 
bishops  the  same  jurisdiction ;  but  they  decided  according 
to  the  laws  of  their  country.  When  the  pope,  afterwards 
pretended  to  infallibility,  he  would  not  allow  this  conformity 
to  the  laws  of  the  several  Christian  states.    Several  stated! 
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ami  especially  England,  asserted  their  right,  and  held,  the    Ch.  48. 
spiritual  jurisdiction,  when  exceeded,  was  subject  to  the  s^-v^^ 
control  of  the  temporal  courts.    It  will  be  observed  that  this 
judicial  power  in  the  bishops,  or  elders,  was  before  the  time 
of  Constantine,  altogether  grounded  on  voluntary  submission* 

Judge  Blackstone  observes,  that  "  in  the  time  of  our  Saxon  3  Bi.  Com. 
ancestors,  there  was  no  sort  of  distinction  between  the  lay  wludni*8. 
and  ecclesiastical  jurisdiction ;  the  county  court  was  as  much  Lamb, 
a  spiritual  as  a  temporal  tribunal ;  the  rights  of  the  church  Saxon  laws, 
were  ascertained  ami  assarted  at  the  same  time,  and  by  the  U'_^7C£l 
same  judges,  as  the  rights  of  the  laky."    For  this  purpose,  47]_9  Co. 
the  bishop  and  alderman,  or  in  his  absence,  the  sheriff,  were  38.— Tol- 
judges  in  the  same  court,  and  there  had  the  u  cognizance  of  ler'»>  Ex'r- 
all  causes,  as  well  ecclesiastical  as  civil.'3    But  the  court  of 
Rome  disliked  this,  as  it  soon  became  an  established  maxim 
in  the  papal  system,  that  all  ecclesiastical  persons  and 
causes  should  be  subject  to  ecclesiastical  jurisdiction  only  ; 
supposed  to  be  vested  in  the  pope  by  Christ's  immediate 
investiture,  and  derived  from  the  pope  to  all  inferior  tribu- 
nals ;  hence  the  canon  law  laid  it  down  as  a  rule  that  sacer* 
ioks  a  regibus  honorandi  stmt,  nm  judicandi.    Soon  after  the 
Norman  conquest,  this  doctrine  was  received  in  England  and 
supported  by  the  foreign  clergy,  who  settled  there  in  shoals, 
and  the  papal  separation  took  place.    The  county  court  fell 
into  disuse,  and  tne  Norman  soon  bore  down  the  Saxon  laws, 
and  this  division  was  fixed  by  the  conqueror's  forbidding 
any  spiritual  cause  to  be  tried  in  the  secular  courts,  and 
commanding  the  suitors  to  appear  before  the  bishop  only, 
whose  decisions  were  directed  to  conform  to  canon  law. 

We  shall  soon  see  what  these  spiritual  causes  were,  di* 
rectly  affecting  all  personal  estates,  including  leases  for 
years,  put  at  the  disposal  of  the  church,  for  the  good  of  the 
souls  of  persons  deceased,  and  other  Catholic  purposes. 
With  a  short  interruption,  this  separation  of  spiritual  and  toy 
causes,  of  canon  and  common  law,  has  ever  since  existed  in 
England.  These  spiritual  causes,  so  called,  have  been 
and  are  important  and  numerous;  exclusive  of  heresy, 
schisms,  and  all  matters  purely  spiritual,  as  will  appear  on 
examining  only  a  few  English  statutes  and  cases,  among 
many. 

By  13  Ed.  I.  called  the  statute  circum$pcctt  agatis,  it  is 
declared  the  ecclesiastical  court  shall  have  jurisdiction  of 
penance,  enjoined  by  prelates  for  deadly  sins,  as  fornication, 
adultery,  and  the  like ;  to  punish  for  leaving  church-yards 
uninclosed,  and  churches  not  repaired,  or  not  conveniently 
decked,  of  tithes  and  oblations  accustomed,  (but  as  adjudged, 

vol.  n.  44 
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Ch.  48*  except  modus  dtcmandi ;)  of  mortuaries  as  used ;  of  pensions 
due  irom  parsons  to  prelates  and  patrons ;  of  laying  violent 
hands  on  clerks ;  of  defamation,  where  money  is  not  de- 
manded ;  of  all  punishments  of  sin  and  breaking  oaths  in 
these  causes,  ana  power  to  commute  corporal  penance  for 
money. 

By  9  Ed.  II.  called  statute  articuli  cleri,  the  spiritual 
courts  have  jurisdiction,  particularly,  of  tithes,  obventions, 
oblations,  mortuaries,  redemption  of  penance,  violent  laying 
hands  on  clerks,  defamation,  (in  which  cases  the  king's  pro- 
hibition is  of  no  force,)  of  matters  testamentary,  and  grant- 
ing probate  of  wills,  granting  administrations,  &£•  &c. :  and 
proceedings  according  to  ecclesiastical  law.  There  are  a 
few  small  local  exceptions  to  this  spiritual  jurisdiction,  but 
it  extends  to  all  matters  whatever,  incident  to  the  subjects 
above  mentioned,  as  to  decide  on  the  capacity  of  the  testa- 
tor, who  is  appointed  executor  or  not,  &c. ;  but  where  the 
matter  is  merely  temporal  in  its  nature,  it  must  be  exercised 
according  to  the  temporal  law.  This  ecclesiastical  jurisdic- 
tion extends  to  all  matrimonial  causes,  and  to  all  matters  in- 
cident thereto;  which,  also  embrace  much  property  and 
many  contracts. 

.  By  26  H.  VIII.  ch.  1.  and  1  Eliz.  1.  all  such  authority 
as  the  pope  exerted  or  exercised  in  England,  was  annexed 
to  the  English  crown,  and  there  was  no  other  material  alte- 
ration there  of  ecclesiastical  power  in  these  cases ;  but  this 
Eower  is  restrained  in  some  degree,  in  two  ways:  1.  The 
ing  by  commissions  appoints  delegates,  which  may  be  lay 
as  well  as  ecclesiastical,  to  whom  an  appeal  lies  in  all  eccle- 
siastical causes,  and  except  as  above,  the  temporal  courts, 
by  writ  of  mandamus,  prohibition,  &c.  keep  Xhe  spiritual 
courts  within  their  proper  jurisdiction. 
.  For  ages  the  bishop,  or  ordinary  himself,  was  administra- 
tor, and  much  as  he  pleased,  disposed  of  the  personal  estate 
of  the  intestate ;  the  pretence  for  this  was,  that  the  deceased 
left  such  estate,  mainly,  to  be  applied  for  the  good  of  his 
soul ;  and  that  none  could  make  this  pious  use  of  it  better 
than  an  ecclesiastic.  It  will  readily  be  observed  this  spiritual 
jurisdiction  embraces,  in  a  greater  or  less  degree,  all  the 
personal  property  and  leases  for  years  in  England,  and  is 
yet  continued,  though  it  had  its  foundation  in  catholic  super- 
stition, and  grew  up  as  a  part  of  the  papal  system  of  policy. 
It  will  also  be  observed,  that  none  of  these  powers  have  ever 
belonged  to  our  ecclesiastical  order. 

Several  further  powers  the  English  church  has  of  a  tem- 
poral nature,  never  vested  in  ours.  See  benefit  of  clergy, 
uses,  and  trusts,  tithes,  mortuaries,  &c.  in  the  English  books. 
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Also  ministers  in  England  not  only  have  such  extensive  Ch.  48. 
powers  ours  never  had,  but  also  all  the  powers  ours  have ;  y^^^/^^z 
and  also,  all  the  liberties  our's  have  in  preaching  on  politics 
and  other  subjects ;  the  case  now  is  very  different  in  France, 
especially  as  to  freedom  in  public  discourses  ;  there  thfe  pe- 
nal code,  art.  201,  provides,  u  ministers  of  worship,  who  in 
the  exercise  of  their  functions,  shall  in  a  discourse  delivered 
at  a  public  meeting,  censure  or  make  objection  against  the 
government,"  &c.  shall  be  imprisoned  from  three  months 
to  two  years.  The  influence  of  our  ministers  of  religion  must 
be  very  much  lessened  before  they  will  be  thus  restrained 
by  a  penal  law.  It  is  useful  to  attend  to  these  general  prin- 
ciples in  the  English  law,  whenever  we  have  occasion  .to 
make  use  of  English  law  on  these  subjects. 

In  1819,  New  Hampshire,  by  law,  exempted  every  person 
from  taxation  for  the  support  of  the  gospel  ministry,  differ- 
vug  from  him  in  religious  persuasion,  &c.  if  he  chose  to  avail 
himself  of  the  difference ;  like  principle  in  the  constitution 
of  Connecticut— or  giving  more  liberty. 

§  41.  Episcopal  church  in  the  United  States,  its  rights,  fyc.  9  Crunch, 
was  a  case  certified  from  Vermont ;   action  of  ejectment  *?*  to  338, 
brought  by  said  town,  to  recover  possession  of  the  glebe  lot  tcwratf v. 
in  that  town:  several  important  principles  were  settled  in  Clark  &  ai. 
this  cause,  occupying  near  fifty  pages  in  the  report  of  it : 
As  1.  the  Supreme  Court  of  the  United  States  has  jurisdic- 
tion where  one  party  claims  lands  under  the  grant  of  New 
Hampshire,  ana  the  other  under  that  of  Vermont,  though 
both  but  one  state  when  the  first  was  made  :  2.  If  a  grant 
of  land  be  made  to  sixty-three  persons  in  equal  shares,  to  be 
divided  into  sixty-eight  equal  shares,  with  a  specific  appro- 
priation of  five  of  them,  each  person  takes  but  a  sixty-eighth 
part :  3.  If  one  share  be  declared  to  be  "  for  a  glebe  for  the 
church  of  England,  as  by  law  established,"  the  grantees  do 
not  hold  that  share  in  trust,  nor  is  it  a  condition  annexed  to 
their  rights  or  shares  :  4.  The  church  of  England  is  not  a 
body  corporate,  and  cannot  receive  a  donation  to  nomine : 

5.  A  grant  to  the  church  of  such  a  place,  is  good,  at  com- 
mon law,  and  vests  the  fee  in  the  parson  and  his  successors : 

6.  If  it  be  made  by  the  crown,  it  is  not  resumeable  at  plea- 
sure :  7.  Land  at  common  law  may  be  granted  to  pious 
uses,  before  a  grantee  exists  to  take  it :  8.  In  the  mean 
time  the  fee  is  in  abeyance  :  9.  And  if  made  by  the  crown, 
it  cannot  resume  it  at  pleasure  :  10.  The  common  law,  as 
far  as  it  related  to  the  erection  of  churches  of  the  episcopal 
persuasion,  the  right  to  present  or  collate  thereto,  and  the 
corporate  capacity  of  the  parson  thereof,  to  take  in  succes- 
sion, was  adopted  in  New  Hampshire  :    11.  The  king  had 
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Cr.  49.  the  sole  right  to  erect  the  church  in  each  town,  to  be  enti- 
tled to  the  glebe,  and  to  collate,  by  his  governor,  a  parson  to 
the  benefice :  12.  To  this  glebe  lot  a  voluntary  society  in  the 
town,  not  authorized  by  the  king,  could  not  entide  them- 
selves :  13.  If  he  erected  no*  such  church  the  glebe  re* 
mained  a  hctrtditas  jactns,  afld  the  state,  succeeding  to  the 
king's  right,  might,  with  the  town's  assent,  alien  or  encwn* 
ber  it,  or  might  erect  an  episcopalian  church  in  it,  and  col* 
late,  directly,  or  through  the  vote  of  the  town,  indirectly,  its 
parson,  who  would  thereby  become  seized  of  the  glebe  in 
right  of  his  church,  and  be  a  corporation  capable  of  trans- 
mitting the  inheritance.  14.  By  the  revolution  the  state  of 
Vermont  succeeded  to  all  the  rights  of  the  crown  to  the 
glebes,  appropriated  or  not*  By  statute  of  Vermont,  of  Oc- 
tober 30,  1794,  the  respective  towns  became  entitled  to  the 
property  of  the  glebes  therein  situated*  15.  A  legislative 
grant  cannot  be  repealed.  16*  No  episcopal  church  in  Ver- 
mont can  be  entitled  to  the  glebe,  unless  it  was  duly  erected 
by  the  crown  before  the  revolution,  or  by  the  state  since* 
0  Cruack,  §  42,  The  religious  establishment  of  England  was  adopted 

v.  Tftriorf*  ky  the  colony  of  Virginia,  with  the  common  law  on  the  sub- 
See  eb.  M3,  ject,  as  far  as  applicable*  The  freehold  of  the  glebe  is  in 
a.  a.  the  parson,  and  not  to  be  sold  without  his  consent :   2.  A 

legislative  grant  to  such  church,  before  or  since  the  revolu- 
tion, of  lands,  cannot  be  revoked ;  hence  Virginia  statutes 
passed  in  1798  and  1801  were  void,  as  far  as  they  tended 
to  divest  the  episcopal  church  of  lands,  &c.  acquired  pre- 
viously to  the  American  revolution,  or  confirmed  to  it  since 
by  statute  :  3*  The  church  lands  cannot  be  sold  but  by 
the  joint  consent  of  the  vestry  and  parson,  if  there  be  one* 
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See  ch.  31,        §  l,  Assumpits,  by  officers  for  fees,  salaries,  &c,  all  rest  on 

Fee»-  one  general  principle.    The  office  is  known  and  established 

by  the  laws  of  the  land*    The  officer  is  legally  appointed  to 
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it,  and  for  his  services  in  executing  it,  is  entitled  to  the  sala*    Cb«  4d« 
ry,  fees,  and  emoluments  annexed  to  it*  v^»w^»> 

General  principles.  In  every  action  by  an  officer  for  the 
fees,  or  perquisites  of  his  office,  civil  or  ecclesiastical,  he 
must  show  1*  that  he  is  a  legal  officer,  or  one  recognized  by 
the  law  of  the  land. 

§  2.  That  he  executed  the  office  during  the  time  its  emolu-  4  T*  &•  9tff* 
ments  are  claimed  by  him :  and  §  3.  the  kind  and  amount  of  ^J^f  *' 
emoluments  annexed  to  it :  but  §  4.  different  evidence  is  re-  5  Com.  D. 
quired  in  different  cases  to  shew  the  person  legally  fills  the  134,  Fuller 
office :  the  distinctions  belong  to  the  heads  of  evidence.    §  $-  ^rince" 
Whether  an  officer  has  misbehaved  or  not  in  office,  is  * 
question  which  shall  be  tried  in  a  proper  court  and  process, 
and  not  in  an  action  for  his  fees  of  office ;  but  in  Avery  v. 
Tyrinrham  above,  there  seems  to  be  a  different  opinion.     If  Dougl.  378. 
not  in  Barnes  v.  Falmouth. 

§  6.  If  two  offices  be  incompatible,  the  officer  always,  by 
accepting  the  latter,  vacates  the  former,  and  ceases  to  be 
entitled  to  its  fees. 

§  7.  An  office,  an  incorporial  hereditament,  is  a  right  to  exer-  4  Inst.  88.— 
cise  a  public  or  private  employment,  and  to  take  the  emolu*  3  B*£« 734- 
ments  belonging  to  it:  and  may  be  in  fee,  for  life,  years,  or  j^L^p,97' 
during  pleasure ;  but  di  judicial  office  is  personal,  and  cannot  be  case.— 2  Bl. 
granted  to  one  so  as  to  be  assigned  or  to  pass  to  another :  hence  Com.  36 — 
so  assignee,  or  deputy,  executor,  or  administrator,  or  one,  in  re-  ^TJionuD 
version,  can  claim  the  fees  of  a  judicial  office  in  assumpsit,  or  140.— 3 
in  any  other  action :  but  a  rrdmsterial  office  may  be  granted  Mod.  150. 
in  reversion,  and  may  be  exercised  by  deputy,  as  the  stew- 
ardship of  a  manor,  &c.    But  a  ministerial  office,  when  it  is 
granted  to  one  to  be  exercised  in  person,  cannot  be  executed  3  Salk.  257. 
by  deputy. 

§  8.  Fees  belong  by  law  to  the  principal.    If  the  deputy  2  Safe.  466. 
promise  the  principal  to  pay  him  half  the  profits  of  the  of-  4^«— 9  c°- 
fice,  it  is  good,  and  an  action  lies.     So  to  pay  a  certain  sum  49' 
out  of  the  salary  is  good  ;  but  a  promise  to  pay  a  certain 
sum,  without  relation  to  his  salary,  is  void.     So  where  the  sa- 
lary is  certain,  to  pay  a  Jess  sum  is  good.    A  deputy  has  no 
interest  in  the  office,  but  is  a  servant  to  the  principal ;  but 
an  assignee  has  the  fees  of  it ;  and  if  an  officer  be  by  the 

chU  law,  as  in  the  admiralty,  fee,  yet  the  right  to  the  office  8  Co.  47 

is  determinable  at  common  law ;  so  of  an  ecclesiastical  office,  1  Co-  "• 
and  the  fees  appertaining  to  them  must  be  sued  for  in  the 
common-law  courts. 

§  9.  There  are  no  offices  in  Massachusetts,  or  in  the  Several  con- 
United  States,  of  inheritance,  and  none  in  tail,  and  none  for  •tftutkmi, 
life  absolutely  ;  the  most  permanent  are  during  good  beha-  8tatute8>  &f  • 
viour.  Hence  a  minister,  in  a  parish,  has  only  an  office  for  Kfe, 
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Ch.  49. 

Co.  L.  42 

4  Mod.  167. 
4  Inst.  74, 
117. 

2  Mod.  160, 

Arrest*. 

Stickney. 


8  T.  R.  89, 
Blanchford 
&  al.  v. 
Preston. — 
5  and  6  Ed. 
VI. 


1  H.  Bl.  322, 

Parson  v. 
Thompson. 
—1  H.  B!. 
327,  Gar- 

forth  v. 
Fearon. 
New.  on 
Con.  219. 
But  the  high- 
est bidder  is 
not  affected, 
if  the  fair 
bidding:  con- 
tinues after 
the  puffing 
ceases,  220, 
Bramley  r. 
Alt. 


1  Mass.  R. 
227,  Com- 
monwealth 
r.  Shed. 


determinable  on  misbehaviour.  Hence  we  have  no  dower 
in  offices,  or  fees  on  account  thereof,  belonging  to  women,  as 
there  are  in  many  cases  in  England.  An  office  during  good 
behaviour,  is  for  life,  and  a  freehold,  conditionally,  though  re-* 
moveable  on  misbehaviour,  or  an  address  of  the  legis- 
lature. 

§  10.  Particular  cases.  If  an  office  in  the  customs  be 
granted  to  A  and  B  during  pleasure,  and  A  dies,  and  then  it 
is  granted  to  C;  and  B,  under  pretence  of  survivorship, 
which  cannot  be  unless  specially  provided  for,  exercises  the 
office,  and  receives  the  fees  of  it ;  C  may  have  assumpsit 
against  B  for  money  had  and  received  to  C's  use. 

§  11.  This  was  assumpsit  on  an  agreement  made  July  1, 
1786,  by  which  one  for  £5000,  bought  the  command  of  an 
East  India  ship  in  the  Company's  service,  and  the  plaintiffs 
sued  for  the  £5000.  The  sale  was  without  the  knowledge 
of  the  East  India  Company,  and  it  was  held  by  the  court  to 
be  void,  and  that  the  contract  cannot  be  the  foundation  of 
an  action  ;  for  this  sale  was  not  only  against  a  bye-law  of 
the  Company,  and  the  charter  party,  but  also  against  public 
policy. 

§  12.  And  the  court  held,  1.  that  on  principles  of  public 
policy,  no  money  consideration  ought  to  influence  the  ap 
pointment  to  offices:  and  2.  that  no  right  of  action  can 
spring  out  of  an  illegal  contract ;  hence  puffing  at  an  auction 
is  a  fraud  on  the  real  buyers,  and  no  sale  there  can  be  en- 
forced :  3.  That  no  action  can  be  maintained  on  an  illegal 
contract,  respecting  the  appointment  to  an  office,  which  is 
not  saleable.  The  contract  is  a  fraud  on  the  East  India 
Company. 

§  13.  Parsons  v.  Thompson  was  thus :  an  officer  in  the  dock- 
yard at  Chatham,  agreed  to  give  the  former  officer  there,  a 
certain  share  of  the  profits,  if  he  would  procure  himself  to  be 
superannuated,  and  retire  to  make  room  for  this  new  officer. 
This  agreement  was  made  without  the  knowledge  of  the  na- 
vy board  to  which  the  appointment  belonged.  It  was  ad- 
judged to  be  void,  and  not  the  foundation  of  an  action,  be- 
cause it  was  against  public  policy* 

§  14.  In  this  case  it  was  determined  that  an  officer  has  no 
right  to  take  the  thirty  cents  (provided  for  by  the  fee -bill  in 
certain  cases)  in  addition  to  his  poundage  for  collecting  the 
contents  of  an  execution,  but  he  is  entitled  only  to  his  pound- 
age and  travel.  Yet  where  it  has  been  customary  to  take  it, 
the  demand  and  receipt  of  it,  by  the  officer,  is  not  of  itself 
evidence  of  corrupt  intention ;  and  so  not  indictable  ;  though 
perhaps  assumpsit  would  lie  to  recover  back.  So  if  he  talce 
an  additional  sum  for  extra  trouble,  he  is  not  indictable ;  nor 
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if  the  excess  arise  from  mistake  in  computation ;  or  if  the  Ch.  49* 
officer  thinks  he  has  a  right  to  it,  though  mistaken.  Though 
assumpsit  may  lie  to  recover  back  the  excess  so  paid  by  mis- 
take in  the  computation,  or  as  to  the  right*  If  the  excess  be 
not  wilfully  and  corruptly  demanded  and  received,  it  is  not 
within  the  statute  of  Feb.  13,  1796,  (the  fee-bill.) 

§  15.  By  this  act  when  officers,  as  constables,  sheriffs,  as-  Man.  Act  of 
sessors,  &x.  plead  the  general  issue,  and  give  a  brief  state-  JSi^ 
merit  of  facts  into  court,  in  the  place  of  special  pleadings,  it  Mass.  R. 
must  specify,  substantially,  the  facts  intended  to  be  proved,  181, 190, 
and  in  such  form  as  to  enable  the  adverse  party  to  meet  S*"^11'" 
them  at  the  trial  in  the  manner  he  could  if  specially  plead-  s,l0W• 
ed ;  and  the  defendants  open  and   close  as  they  do  if  they 
plead  specially.    This  statement  applies  as  well  to  contracts 
as  to  costs. 

§  16.  This  was  an  action  of  assumpsit  for  money  had  and  Lincoln  s. 
received  to  the  plaintiff's  use.    One  having  got  judgment  x  *  y^  a~ 
against  Crokett,  and  execution  against  him,  gave  it  to  the  Crokett  V. 
defendant  to  serve,  in  the  year  1791,  and  on  it  he  took  Cro-  Stewart.— 
kett's  cattle  on  Fox  Island,  and  sold  them  for  about  £20,  ^JJ^J-J. 
and  credited  on  the  execution  about  17s.,  pretending  he  fear-  but  13  Maw! 
ed  resistance,  &c.,  and  expending  the  residue  in  obtaining  R.  221. 
and  paying  the  posse  comitatus*  Tne  evidence  was  that  there 
was  no  resistance,  or  threatening  to  resist.     The  court  held : 
1.  That  the  officer  has  no  right  to  call  the  posse  comitatus  till 
there  is  resistance  or  threatening  to  resist :  2.  That  it  was 
wrong  to  go  fifty  miles  for  the  posse,  if  necessary  to  have 
it;  hence  all  Hunt's  charges  were  disallowed  except  his 
travel  and  poundage,  £3  Is.     Verdict  for  the  plaintiff  for 
£17,  and  interest  thereon,  because  the  execution  lay  against 
Crokett  on  interest,  and  had  the  officer,  Hunt,  as  he  should 
have  done,  applied  the  £17,  in  1791,  towards  paying  the  exe- 
cution, it  would  have  stopped  so  much  of  a  debt  that  drew  See  ch.  51, 
interest. 

:   As  to  the  posse  comitatus,  or  the  officer's  aid,  it  seems  at  4Bac.  Abt>. 
common  law,  that  any  sheriff,  deputy-sheriff,  bailiff,  or  other  453.— 2  Inst, 
officer  employed  to  serve  the  writ  or  process  of  the  king  j^e'i^acuT 
or  government,  or  to  pre  serve  the  peace,  might  call  to  his  Ch.  65. 
assistance  the  posse  comitates,  or  power  of  the  county,  in  case 
of  resistance  or  of  threatened  resistance;  that  is,  aid  sufficient 
to  overcome  it,  and  to  arrest  the  offender,  suppress  the  affray 
or  riot,  &c. :  2.  And  in  this,  every  layman,  above  the  age  of 
fifteen,  and  not  aged  and  infirm,  and  able  to  travel,  was  in- 
cluded, and  bound  to  'be  aiding. 

§  17.  3.  His  neglect  or  refusal  was  a  contempt  punishable  4  B1- Com- 
by  fine  and  imprisonment;  being  required  to  aid  and  assist  j^^^xs. 


352  ASSUMPSIT. 

C*.  49*  by  the  sheriff  or  Justices,  according  to  the  statute  of  2 

v^-v-^/  H.  V*  ch.  8,  which  inflicts  this  punishment. 

Daiton'a  §18*  4*  So  the  constable,  or  even  a  private  person,  might 

^nl^'iT"  assemble  a  sufficient  force  of  the  people  to  suppress  rebels. 

4  Bac.  She-  .  .  c        .      .  r    J\  rr ,  * 

riff,  N.  2.  or  enemies*  or  rioters.  So  a  justice  of  the  peace,  having  just 
cause  to  fear  a  violent  resistance,  might  raise  the  posse  comu 
tatus  to  remove  a  force  in  making  an  entry  into,  or  detaining 
lands. 

§  19.  5.  But  Westm.  1,  ch.  17,  enacts,  that  if  a  distress 
was  held  in  a  fort,  the  sheriff,  or  his  bailiff,  might  take  the 
passe  comitatus  ;  and  by  Westm.  2,  ch.  39,  if  resistance  was 
made  to  the  execution  or  process  of  the  law,  the  sheriff  was 
directed  to  take  with  him  this  posse,  and  to  go  in  person  to 
do  execution ;  and  if  the  bailiff  certified  resistance  falsely, 
he  was  liable  to  imprisonment. 
4  Bac.  Abr.  §  20.  6.  The  words  of  the  statute  were  construed  to  ex- 
Sher.  No.  3.  jen ^  tQ  txteuii01M  only  .  and  noj  ^o  writs  on  mesne  process. 

419,'  May  t>.  This  point  was  decided  on  an  arrest,  and  rescue,  on  mesne 
Probj —  process  ;  on  rescue  pleaded  and  demurrer,  and  after  divers 
2  Esp.  383,    arguments,  that  on  this  process  the  officer  is  not  bound  to 

eateTeited.  ta^e  l^e  P098*  w*^  ^m* 

§  21.  7.  But  though  the  sheriff  was  not  obliged  to  take 

the  posse  comitates,  yet  he  might  take  it  to  serve  mesne  process* 

May  v.  Pro-  So  rescue  is  a  good  excuse  for  the  officer  in  all  cases  of  mesne 

by-  process*    This  was  decided  in  M&y  v.  Proby,  and  has  been 

deemed  law  since. 

§  22.  8.  But  otherwise  if  the  prisoner  had  been  once  in 

gaol ;  for  then  the  sheriff  must  keep  him  at  his  peril ;  but  in 

execution,  rescue  is  no  excuse  as  to  the  party  or  the  govern* 

ment.    For  rescues  being  an  excuse  on  mesne  process,  there 

are  these  reasons,  to  wit :  only  the  action  is  lost,  and  a  new 

one  may  be  brought;  the  officer  often  meets  the  defendant 

suddenly,  and  is  obliged  to  arrest  him  when  pointed  out  to 

him,  when  the  posse  may  not  be  at  his  command  ;  and  writs 

in  mesne  process  are  numerous,  at  the  suits  of  individuals,  and 

it  might  be  very  troublesome  to  the  citizens  to  be  called  on 

to  aid,  every  time  resistance  might  k>e  made  or  threatened  in 

such  cases. 

Moore,  852.       §  23.  9.  Rescue  seems  to  be  no  Excuse,  but  in  mesne  pro* 

W7^2Ebp  cess,  in  which  the  posse  cannot  be  conveniently  had ;  deemed 

383!— 4  Co.   superior  to  any  resistance,  but  that  of*  public  enemies  ;  but  it 

84.— Year     is  an  excuse  in  all  cases  of  mesne  procexfs,  whether  founded  on 

j^MJ"  assumpsits,  contracts,  or  costs,  for  the  reasons  above  stated. 

19.        'C  "      §  24*  10*  If  rebels  rescue,  it  is  no  e:tcuse  on  executions  or 

in  mesne  process,  after  the  defendant  is  once  within  the  prison 

walls ;  but  the  sheriff  is  liable,  because  he  may  always  com* 
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mand  the  posse  comiiatos,  and  may  have  his  remedy  against    Cn.  49. 
the  rescuers.  v^*"v-^^ 

§  25.  1 1«  In  a  case  between  mesne  process  and  execution,  the  l  Stra.  429, 
sheriff  is  liable  for  a  rescue  ;  as  where  he  was  ordered  to  *36*  <^m§" 
bring  up  a  woman  in  gaol  after  judgment,  and  before  execution  cited  2  E«p.' 
against  her,  on  habeas  corpus,  and  she  was  rescued ;  for  the  384. 
court  held  he  might  have  assembled  the  posse  after  judgment, 
though  before  execution. 

§  26.  12.  It  was  anciently  held,  that  a  rescue  on  mesne 
process  was  no  excuse  for  the  sheriff;  for  he  might  call  the 
posse. 

§  27.  1 3.  Westm.   2,  ch.  39  ;  on  this  act,  the   sheriff  in  Cro.  El.  868, 
person  calls  the  posse  comiiatus.  Lambert. 

§  28*  By  the  Colony  law  of  1646,  no  one  could  refuse  to 
aid  the  constable  in  the  execution  of  his  office,  in  criminal 
matters,  or  in  hues  and  cries,  or  in  collecting  taxes ;  if  he 
did,  he  forfeited  105.,  and  in  some  cases  40*. 

§  29.  By  our  Province  act  of  1698,  the  sheriff,  his  deputy,  Prov.  L.  89. 
justice  of  the  peace,  or  constable,  might  call  out  the  posse,  and  ^ss#  L" 
by  Mass.  act  of  February  26,  1796,  the  same. 

14.  By  these  two  acts,  the  penalty  for  not  giving  aid 
when  required,  is  a  fine,  &c.  These  two  acts  are  limited  to 
criminal  cases.  ■ 

§  30.  15.  From  all  these  and  many  other  authorities,  it  is 
very  clear  that  a  deputy-sheriff,  justice  of  the  peace,  and  con- 
stable, can  require  aid,  or  the  posse  comitatus,  only  in  criminal 
cases,  under  the  act  of  February  26,  1796;  and  in  civil  ac- 
tions, only  the  sheriff  in  person;  and  he  in  executing  every 
civil  process  ;  and  each  of  them  in  executing  every  criminal 
process,  or  in  quelling  affrays  or  riots,  or  in  arresting  offend- 
ers for  offences  committed  in  their  own  view ;  but  that  the 
sheriff  is  not  obliged  to  call  on  the  posse  in  mesne  process,  but 
may  return  a  rescue  and  excuse  himself;  and  farther,  it  is 
pretty  clear,  that  these  ancient  statutes  on  the  subject  were 
adopted  here  in  the  practice  of  our  American  ancestors. 

§  31.  Close,  an  officer,  arrested  the  defendant,  on  mesne  8  East.  171, 
process,  and  afterwards  set  him  at  large  upon  his  promising  p^^Jj 
to  pay  the  debt ;  the  defendant  absconded,  and  the  officer  see  Eyies  v. 
was  obliged  to  pay  the  debt.     The  officer,  Close,  became  in-  Fackney, 
solvent,  and  held  the  plaintiff,  his  assignee,  could  not  recover  £es*e'8  ^- 
back  the  money  from  the  debtor;  the  officer  being  guilty  of  .JaPhn.Er! 
a  breach  of  duty,  out  of  which  he  could  not  derive  a  cause  234. 
of  action  ;  for  this  was  a  voluntary  escape,  and  so  in  his  own 
wrong. 

§  3?.  If  a  constable  promise  not  to  sell  goods  taken  on  an  2  Johns.  R. 
execution,  within  thirty  days,  his  promise  is  void.  So  if  he  *ff  ^j^ 
engage,  if  the  debtor  will  deliver  him  property  as  security,  ridge*. 

vol.  ii.  45 
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7  Johni.  R. 
470,  Tuttle 
v.  Lore. 


Ch.  49.  he  will  not  sell,  this  promise  also,  is  void ;  as  bein»  without 
consideration,  and  especially  as  being  contrary  to  his  duty, 
as  ordered  in  the  writ. 

§  33.  If  a  deputy-sheriff  receive  money  on  an  execution, 
and  expressly  promise  to  pay  it  over  to  the  plaintiff  by  a 
clear  and  absolute  promise,  assumpsit  lies  against  him,  and  it 
is  a  rule  of  law,  if  one  party  does  not  accede  to  a  promise, 
as  made,  the  other  party  is  not  bound  by  it. 

§  34.  A  constable,  after  letting  an  execution  sleep  in  his 
hands,  paid  the  creditor,  without  any  previous  demand  on 
the  debtor,  and  without  his  request.  Held,  he  could  not 
maintain  an  action  against  him  for  the  amount  so  paid ;  for 
no  man  can  make  another  a  debtor  to  him  without  his  con- 
sent, for  no  one  can  make  me  liable  to  an  action  to  him,  even 
by  doing  me  a  favour  without  my  consent,  expressed  or  im- 
plied.   Such  illegal  practice  tends  to  multiply  suits. 


3  Johns.  R. 
434,  Jones 
v.  Wilton. 


CHAPTER  L* 


ASSUMPSIT.    ORDERS,  CHECKS,  &c. 


*Wih.  353.      §  i.  Assumpsit  is  often  brought  on  common  orders ;  these 

Si"*1 Dela-  are  ^jec*  to  the  same  principles  in  regard  to  notice,  and 

rire.  demand  of  payment,  as  bills  and  notes  are ;  hence,  in  this 

case,  and  in  Wilson,  assumpsit  was  brought  for  labour  done 

by  the  plaintiff  for  the  defendant,  and  his  plea  was,  never 

promised.    On  the  trial,  it  appeared  the  defendant  owed  the 

Elaintiff  £18,  and  gave  him  an  order  on  one  Heddy,  where- 
y  the  defendant  directed  Heddy  to  pay  the  plaintiff  £l  8,  for 
value  received.  The  plaintiff  kept  this  order  four  months, 
and  never  applied  to  Heddy  for  payment.  Heddy  failed, 
and  the  court  held  that  the  defendant  was  discharged,  and 
that  the  plaintiff  gave  credit  to  Heddy,  &c. 

§  2.  This  not  being  payable  to  the  plaintiff  or  order,  the 
jury  viewed  it  not  as  a  negotiable  bill  of  exchange,  or  draft, 
so  found  a  verdict  for  the  plaintiff;  damages  £18.  Motion 
for  a  new  trial,  and  it  was  granted. 

§  3.  The  court  first  said  it  was  "  objected  for  the  plaintiff, 
that  this  is  not  a  bill  of  exchange,  because  it  is  not  negotia- 
ble ;  that  it  is  of  the  very  essence  of  a  bill  of  exchange  to  be 
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payable  to  such  a  one  or  order ;  and  therefore,  the  plaintiff    Ch.  50. 
shall  not  lose  the  value  thereof,  as  he  would  have  done  if  it  v*^v-^^/ 
had  been  negotiable,  by  reason  of  his  holding  it  so  long  with- 
out demanding  the  money  of  Heddy."    The  court  answered, 
that  when  the  plaintiff  accepted  this  order,  he  acquired  an 
interest  in  it,  and  had  he  received  the  £18,  he  would  have 
received  it  to  his  own  use ;  that  the  plaintiff  by  accepting  it, 
undertook  to  use  due  diligence  in  getting  it  paid,  and  to  no-  - 
tify  seasonably,  the  drawer,  if  Heddy  failed.    By  the  de- 
lay, the  defendant  had  reason  to  believe  the  plaintiff  got  the 
money  of  Heddy ;  "  the  common  law  detests  negligence  and 
laches  ;  there  is  no  reason  applicable  to  the  case  of  holding  a 
bill  of  exchange,  that  is  not  applicable  to  this  case."    The 
plaintiff  has  discharged  the  defendant  of  the  debt,  and  cre- 
dited Heddy  in  his  place. 

§  4.  No  time  appears  to  have  been  appointed  for  the  pay- 
ment of  this  order  ;  of  course  it  was  payable  on  sight  or  oe» 
mand.  The  holder  was  then  bound  to  present  and  demand 
payment  of  it,  as  soon  as  could  be  conveniently  done ;  this 
the  drawer  had  a  right  to  expect ;  this  was  according  to  the 
usual  and  correct  course  of  business,  and  the  intent  of  the 
common  law ;  and  when  it  was  not  done  by  the  plaintiff  he 
was  guilty  of  laches,  and  ought  therefore,  to  suffer  by  Hed- 
dy's  failure,  and  lose  the  amount,  and  not  the  drawer  lose 
it,  who  had  been  guilty  of  no  laches  whatever. 

§  5.  So  on  the  same  principle,  when  A  gives  s?  note  of 
hand  to  B  or  order,  payable  on  demand,  and  B  endorses  it 
to  C,  B's  endorsement  is  in  fact  his  order  on  A,  to  pay  to  C 
the  contents  of  the  note.    B's  endorsement  is  conditional,  to 
pay  if  A  do  not,  being  reasonably  called  upon,  that  is,  as 
soon  as  conveniently  may  be,  and  due  notice  of  his  failure 
given  by  C  to  B.    Now  when  C  holds  such  a  note  payable 
on  sight  or  demand,  he,  as  in  the  case  of  the  order,  ought  to 
present  and  demand  it  as  soon  as  conveniently  can  be  done. 
B,  whose  endorsement  is  an  order,  has  a  right  to  expect  this ; 
it  is  according  to  the  usual  and  correct  course  of  business. 
A  is  the  real  debtor,  and  C  ought  so  to  call  upon  him,  or  Other  caies, 
calling  on  A,  and  he  failing  to  pay,  C  ought,  as  soon  as  con-  ?J?,JjLE" 
veniently  may  be  done,  to  notify  B  of  this  failure,  that  B  Mat"8>  ^ 
may  secure  himself  as  well  as  he  can ;  and  if  C  neglect  to  428.-2  H. 
do  this,  he  is  guilty  of  laches,  and  must  lose  the  note,  and  Bi.  565 — 
not  the  endorser,  guilty  of  no  laches.     See  Israel  v.  Douglass,  J6^"     E* 
Taylor  v.  Higgins. 

§  6.  Guarantees.     A,  having  sent  an  order  to  B  for  goods,  2H.BL  613. 
£260,   to  be  sent  by  him,    C  guaranteed  payment   to  B,  61^  ^*ley 
on  D's  undertaking  to  indemnify  C.    B  informed  C  the  &  al?USee 
goods  were  preparing,  and  shipped  them  for  A,  without  post  14  and 
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Ch.  50. 


S  Johns, 
cas.  409. 
N.  York 
Bank  v. 
Livingston. 


8  Johns.  R. 
29,  46, 
Leonard  v. 
Vreden- 
burgh. 
10  Johns.  R. 
412.    See 
Cro.  El.  137. 
3  Burr,  1886. 
14  Vesey, 
190.  ch.  9, 
a.  20.  8.9.— 
Amb.  330. 
Rob.  on 
frauds.   4 
Dallas  133. 


1  Johns.  R. 
143,  Cook  ». 
Fellows. — 

2  Johns. 
Cas.  424. 

3  Johns.  R. 
230,234, 
Brower  r. 
Jones. 


2.  Stra.  910, 
Harris  r. 
Benson. 


fiving  C  notice  tiiey  were  shipped.  D  wished  to  recall 
is  indemnity,  on  which  C  wrote  to  B,  to  be  informed  if  he 
had  executed  the  order ;  to  which  B  gave  no  answer  for  a 
considerable  time,  being  abroad  ;  on  this,  C,  supposing  from 
B's  silence,  the  order  was  not  executed,  gave  up  his  indem- 
nity to  D ;  held,  C  still  remained  liable  to  B  on  his  guaran- 
tee* See  guarantee,  Sumner  v.  Parsons,  ch.  20,  a.  14,  Moses 
v.  Bird,  Jostlyn  v.  Ames. 

§  7.  Another  guarantee — B  owed  C  a  sum  of  money.  A, 
by  writing,  for  a  valuable  consideration,  guaranteed  the  pay- 
ment of  it ;  B,  on  demand,  refused  to  pay  at  the  time ;  of  this 
failure,  C  gave  notice  to  A,  and  demanded  the  sum  of  him. 
Held,  the  demand  on  B,  and  his  refusal  and  notice  to  A,  as 
above,  were  sufficient  to  entitle  C  to  an  action  against  A,  on 
his  guarantee,  and  without  a  previous  suit  against  B.  What 
words  import  a  guarantee  of  another's  debt.  3  Dallas,  415, 
424. 

§  8.  A  applied  to  the  plaintiff  to  buy  goods  on  credit,  and 
he  asked  for  security.  A  drew  a  promissory  note  for  the 
amount,  under  which  the  defendant  wrote,  "  I  guarantee  the 
above ;"  the  goods  were  delivered.  Held,  the  defendant's 
guarantee  was  collateral,  but  needed  not  any  distinct  conside- 
ration between  the  plaintiff  and  defendant,  for  as  all  was 
one  entire  transaction,  the  delivery  of  the  goods  to  A,  was  a 
consideration  for  the  defendant's  guarantee,  as  well  as  A's 
promise;  and  that  the  words  value  received,  in  the  note, 
were  good  evidence  of  a  consideration  on  the  face  of  the 
writing ;  and  if  there  was  any  doubt,  parol  evidence  was  ad- 
missible to  show  the  consideration,  or  to  prove  the  whole 
was  one  original  and  entire  transaction.  Special  assumpsit 
to  guarantee  the  debt  of  another.  A  guarantee  offerea,  is 
void  if  not  accepted.  1  Maule,  and  Sel.  R.  557. 
•  §  9.  A  acknowledges  due  to  the  bearer  hereof,  £10, 
which  "  I  promise  to  pay,  to  B  or  order,  on  demand."  This 
is  payable  only  to  IPs  order,  and  not  to  bearer. 

§  10.  The  guarantor  may  settle  the  debt  with  the  promisee, 
and  then  sue  the  promisor,  though  the  guarantor  is  not  sued. 

A  creditor  received  an  order  from  his  debtor  on  a  third 
person,  the  amount  of  his  debt,  December  9,  1804;  this 
the  debtor  agreed  to  pay  in  ten  or  fifteen  days ;  the  creditor 
did  not  present  it  for  payment  till  March,  or  many  weeks 
after,  and  the  drawee  failed  in  the  mean  time ;  held,  the 
holder,  the  creditor,  must  bear  the  loss,  as  he  had  not  pre- 
sented it  in  due  time.  The  drawer  had  a  right  to  think  it 
was  paid. 

§  1 1 .  As  to  interest  on  an  order  or  inland  bill  not  protested  : 
An  action  against  the  drawer,  after  acceptance,  chief  jus- 
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tice  held,  for  want  of  protest  on  9  and  10  W.  III.  the  drawer  Ch.  50. 
could  not  be  charged  with  interest,  nor  on  money  lent,  with-  v^^vw 
out  a  note  given.  An  inland  bill  at  common  law  was  only 
an  order  drawn  by  A  on  B,  parties  in  the  same  country,  to 
pay  a  sum  of  money  to  C,  or  to  C,  or  his  order ;  and  declar- 
ing against  the  drawer.  A  protest,  at  common  law,  was  not 
necessary  to  charge  him.  See  Borough  v.  Perkins,  ch.  20, 
a.  11  ;  1  Salk.  131 ;  2  Lord  Raym.  992 ;  and  as  the  9  and 
10  W.  III.  does  not  apply  to  inland  bills,  as  to  protests,  if 
payable  after  sight,  they  remain  mere  orders  at  common  law, 
see  Liftly  v.  Mills,  ch.  20,  a.  11 ;  4  D.  &  E.  170.  Hence 
the  acceptor  of  such  a  bill  or  order,  who  denies  payment  on 
the  thira  day  of  grace,  is  not  chargeable  for  noting  the  bill ; 
4  D.  &  E.  170,  175.  By  this  statute  only  inland  bills  paya- 
ble so  many  days  after  date,  can  be  protested,  and  none  can 
be  protested  9$  common  law. 

§  1 2.  A,  drew  a  bill  in  New  York,  on  B  in  Charleston,  S.  L^SIj,11- 
C.      Held,  an  inland  bill,  on  which  a  protest  for  non-accept-  ^Hackley. 
ance  or  non-payment,  is  not  necessary ;  but  due  notice  of 
non-acceptance  is  requisite  to  charge  the  endorser. 

§13.  Where  an  order  given  for  goods  sold  was  not  payment,  11  Mass.  R. 
be.  As  where  the  plaintiff  furnished  cargo  to  the  defendant,  **j**r~ 
and  he  gave  the  plaintiff  an  order  on  Cyrus  King,  Esq.  on  j^^n " 
the  return  of  the  brig  Cataract,  from  a  voyaee,  to  pay  the  jun. 
plaintiff  or  his  order,  $189.50,  and  charge  the  defendant; 
the  plaintiff  gave  a  receipt  in  full  for  the  cargo  of  lumber 
sold.  King  accepted  the  order;  plaintiff  in  his  action  for 
the  price  of  the  cargo,  alleged  the  usual  time  to  perform  the 
supposed  voyage,  had  long  since  elapsed,  and  said  brig  not 
having  arrived,  said  defendant  became  liable,  and  in  con- 
sideration, &c.  promised  to  pay  the  plaintiff  the  contents  of 
said  order,  according  to  the  tenor  thereof.  Held,  the  plain- 
tiff might  recover  for  the  cargo,  &c,  the  vessel  not  having 
returned,  and  being  much  out  of  time ;  unless  the  defendant 
could  prove  the  plaintiff  was  to  take  the  risk  of  the  voyage ; 
the  acceptor  of  the  order  was  not  called  on  for  payment ; 
said  by  him  to  be  an  inland  bill  of  exchange,  as  between 
these  parties,  (7  D.  &  E.  243)  and  discharged  the  account 
for  the  lumber.  (5  Mass.  R.  299.)  The  plaintiff  recovered 
on  his  original  demand  for  the  balance  due  for  the  lumber, 
$189.50,  for  which  the  order  was  given  ;  the  receipt  was  no 
release  nor  conclusive  on  the  plaintiff. 

§  14.     What  is  not  a  guarantee.    A,  made  bis  note  to  the  12  Mats.  R. 
defendant,  payable  on  demand ;  he   endorsed   it  thus,  "  I  J^^jJ*"1 
guarantee  the  payment  of  this  note  within   six   months."  12  Mast. *R. 
Held,  he  was  liable  to  the  holder  of  the  note,  as  on  a  com-  62. 
mon  endorsement ;  and  the  note  did  not  lose  its  negotiability 
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Ch.  50*    by  this  special  endorsement.    Due  demand  was  made  on  the 
maker,  and  notice  to  the  defendant  as  soon  as  he  returned 
to  this  country ;  he,  in  his  absence,  not  leaving  any  dwelling- 
house  or  place  of  business,  at  which  notice  could  be  given. 
7D.&E.  §  15.  The  drawer  of  a  banker's  check,  inland  bill,  or 

che'  ^T  order,  issued  nine  months  after  dated,  on  a  consideration  af- 
steriing,  ter wards  failing,  as  between  him  and  the  person  to  whom  de- 
ch.  20,  a.  livered :  A  subsequent  holder,  for  valuable  consideration, 
10,  s.  so,  ch.  ^j  without  notice,  sues  it ;  the  drawer  cannot  be  allowed  to 
ch.'  168,  a.  object  this  circumstance,  though  the  general  principle  is, 
5, 1. 15.'  that  if  a  person  receive  a  negotiable  instrument  after  due,  he 
is  deemed  to  have  received  it  on  the  credit  of  him  from 
whom  received,  and  subject  to  the  same  equities  as  between 
him  and  the  parties  sued  on  such  instrument. 
3Johiu.Caa.  §  16.  Checks*  These  are  one  class  of  orders;  for  by  a 
a  Ci?lffer  v'  check,  the  drawer  of  it  directs  his  banker,  c^h-keeper,  or 
&rm  pong  ^  cashier  of  a  bank,  &c.  to  pay  to  J.  S.  or  bearer,  or  to 
3  John8.Cas.  order,  a  sum  of  money  named  in  this  check  or  order,  under- 
259,"~S>n"  standing  the  sum,  when  so  paid,  is  to  be  charged  in  account 
ren.*  See'"  to  ^e  drawer ;  and  the  rule  is  settled,  that  this  check  or  or- 
ch.  20,  a.  der  must  be  presented  for  payment  in  reasonable  time  ;  or 
20-  the  holder  must  use  due  diligence  in  getting  it  paid,  and  if 

he  do  not,  it  is  his  loss  if  the  drawee  fail ;  may  be  declared 
on  as  an  inland  bill  of  exchange,  or  is  evidence  on  the 
money  counts ;  and  the  bearer  or  holder  is  prima  facie  the 
owner  of  it,  and  need  not  prove  a  consideration  paid,  unless 
circumstances  appear  suspicious,  or  it  be  suggested  it  has 
been  obtained  by  fraud.  One  kept  four  years,  arid  not  pre- 
sented for  payment ;  held,  the  drawer  was  discharged.  But 
A  drew  a  check,  March,  1800,  on  a  bank;  this  was  not  pre- 
sented till  October,  1800,  and  was  then  refused;  the  drawer 
then  had  no  money  in  the  bank,  but  had,  after  March, 
drawn  large  sums  from  the  bank ;  held,  he  was  liable,  as  it 
did  not  appear  he  had  sustained  any  loss  by  the  delay.  As 
to  what  is  reasonable  time  in  these  cases,  as  in  cases  of  notes 
payable  on  demand,  the  law  in  England,  and  in  the  United 
States,  is  by  no  means  settled ;  but  each  case,  as  yet,  rests 
very  much  on  the  circumstances  of  it.  Usually  in  these 
checks,  and  often  in  common  orders,  no  time  of  payment  is 
mentioned.  It  is  not  covect  to  call  such  a  check  an  inland 
bill  of  exchange ;  unless  we  mean  by  an  inland  bill,  a  mere 
order  to  pay  a  sum  of  money  on  sight ;  so  a  note  payable 
on  demand  must  be  demanded  in  a  reasonable  time  of  the 
maker,  and  notice  of  non-payment  immediately  given  to  the 
endorser :  eight  months  after  the  date  and  endorsement,  all 
parties  living  in  the  same  town,  too  late.  13  Mass.  R.  131, 
139;  Field's  case. 
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§  1 7.  If  A  send  an  order  to  a  merchant  to  send  him  a  certain    Ch.  50. 
quantity  of  goods  on  terms  of  credit,  and  the  merchant  send  s^^y ^ 
a  less  quantity  and  on  shorter  credit,  and  these  goods  are  3  Johns.  R. 
lost  on  the  passage,  the  merchant  so  sending  them  must  sus-  j*34*  ^ 
tain  the  loss ;  for  as  he  varies  from  A's  order  in  a  material  „  rpff-f!Lr * 
manner,  there  is  no  contract,  implied  or  expressed,  formed 
between  them.    Where  the  holder  of  an  order,  not  addressed 
to  any  one,  payable  to  bearer  must  shew  he  came  fairly  by 
it,  &c. 

§  IS*  Written  order  for  insurance  explained  by  parol  evi-  is  Mass.  R. 
dence  of  the  agent :    As  where  an  insurance  broker  laid  a  433 — 
written  order,  for  getting  insurance,  before  the  underwriters ;  Ijg^^* 
and  at  the  same  time  communicated,  verbally,  to  them  what       ' 
was  said  to  be  contained  in  the  order.     Held,  the  broker  or 
agent  was  a  competent  witness  to  prove  his  verbal  communi- 
cation, though  the  written  order  was  not  produced. 

§19.  Guarantor*  Assumpsit  on  a  written  promise,  signed  12  Mass.  R. 
bv  the  defendant  on  the  back  of  a  lease,  by  indenture,  of  a  l9&^9m* 
shop  in  Boston,  made  by  the  plaintiff  to  one  Fifield  and  one  P" 
Weeks ;  the  lease  was  executed  by  the  plaintiff  and  Weeks 
only,  though  written  to  be  executed  by  Fifield  also :  the  de- 
fendant's writing  was,  "  this  may  certify  that  I,  the  subscri- 
ber, of  Boston,  &c.,  do  guarantee  the  faithful  performance,  on 
the  part  of  Daniel  Weeks  and  Ebenezer  Fifield,  of  the  within 
agreement,  for  value  received."  Held,  Weeks,  the  defend* 
ant,  was  liable,  though  he  stated  at  the  time  he  signed,  the 
instrument  would  not  bind  him  without  the  signing,  &c. 
of  Fifield :  2.  Held,  the  permitting  the  lessees  to  occupy 
the  leased  premises  in  consideration  of  such  guaranty,  was 
sufficient  to  raise  a  consideration  for  the  promise  of  the 
guarantor,  though  he  cancelled  the  words  "for  value  re- 
ceived" before  he  signed :  Held,  also,  Weeks  was  clearly 
bound  in  the  joint  and  several  contract,  though  Fifield  did 
not  sign ;  and  when  Weeks  took  possession,  the  contract  was 
complete  as  to  him.  Not  yet  decided  in  this  state,  a  suffi- 
cient consideration  expressed  in  the  writing,  is  necessary  to 
make  a  promise  to  pay  another's  debt  binding ;  but  here 
was  a  consideration,  in  fact,  as  above.  If  the  defendant 
meant  to  take  advantage  of  the  defect,  the  non-signing  of 
Fifield,  he  should  have  notified  the  plaintiff  of  it. 

§  20.  A  general  guaranty  of  another's  credit,  where  an  origi-  12  Mass.  R. 
nal  undertaking,  <frc.     The  defendant,  Israel  JE.  Trash,  lived  ^^UTal 
at  the  Natchez  in  1809,  and  gave  his  brother,  Augustus  Trash,  Xraak. 
a  letter  of  July  17,  1809,  to  Chandler  Price,  a  merchant  in 
Philadelphia,  stating  that  if  the  said  Augustus  should  be  dispos- 
ed to  purchase  goods  in  Philadelphia,  (to  begin  business  at 
the  Natchez,)  and  Price  would  recommend  him  to  any  of  his 
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Ch.  50.  friends,  or  procure  goods  for  him,  he,  the  defendant,  would 
be  responsible  for  them  agreeable  to  contract.  Price  intro- 
duced Augustus  Trask  to  the  plaintiffs,  who,  on  Price's  assu- 
rance of  the  defendant's  ability,  credited  said  Augustus  with 
goods,  to  the  value  of  $1,659.38,  and  took  his  promissory 
note  for  the  amount,  payable  June  1,  1810 ;  this  was  never 
paid.  Held,  the  defendant's  promise  was  an  original  one  on 
his  part,  and  collateral  to  said  note  as  security,  and  not  liable 
to  any  contingencies,  except  gross  negligence  in  securing  the 
debt.  It  did  not  appear  the  plaintiffs  had  ever  demanded 
payment  of  the  said  Augustus,  but  they  made  inquiries  about 
him,  and  found  him  unable  to  pay.  Nor  did  it  appear  they 
had  ever  notified  the  defendant  of  the  failure  of  said  Augus- 
tus, or  demanded  payment  of  the  defendant  till  July  1 9, 
1812,  when  he  lived  at  Brimfield,  in  this  state ;  the  plaintiff's 
taking  said  note  made  no  difference.  The  distance  of  the 
parties  from  each  other  explained  the  length  of  time,  &c. 

M^Troi-       $  21#  Cast  in  e9uity*    Error  to  the  Circuit  Court,  Rhode 
sell*.  *    "^  's'an(i :  A  letter  of  credit  is  no  ground  of  equity,  or  of  guaran- 
Clark's  ex-    %  but  the  construction  of  it  is  the  same  in  equity  as  in  law, 
ecutow,  &c.  and  any  facts,  that  tend  to  explain  the  intention  of  the  par- 
ties,  may  be  introduced  as  well  into  one  as  the  other ;   and 
as  to  fraud,  the  remedy  at  law  is  complete,  and  there  is  no 
ground  of  equity  but  the  discovery  of  facts  solely  within  the 
defendant's  knowledge :  and  if  this  fail,  as  where  by  his  an- 
swer he  discloses  none  such,  and  the  plaintiff  rests  solely  on 
his  own  evidence,  it  is  a  case  at  law  :   2.  If  A  give  credit  to 
B,  on   the  responsibility  of  C  on  his  undertaking,  A  ought 
immediately  to  give  notice  to  C  :   3.  If  A  fraudulently  recom- 
mend B  to  C,  and  thereby  he  sustains  damages,  A  is  an- 
swerable to  C  to  the  amount ;  secus,  if  he  honestly,  and  by  mis- 
take, so  recommend  :  4.  A  guarantees  a  bill,  and  on  the  faith 
of  this  guaranty,  B  endorses  it  $  the  principal  debtor,  C,  and 
the  guarantor,  become  insolvent ;   B  cannot  resort  to  a  trust 
fund  C  created,  to  indemnify  A,  his  guaranty :    5.  When 
the  guarantor  is  insolvent,  equity  will  not  decree  the  monies 
raised  for  his  indemnity,  to  be  paid  to  him  without  security ; 
the  debt  to  the  principal  creditor  shall  be  paid :   6.  Equity 
does  not  make  a  final  decree  unless  all  persons,  materially 
interested,  are  parties  to  the  suit,  though  some  of  those  per- 
sons are  not  within  the  jurisdiction  of  the  court. 
3  Wheaton's      §  22.  The  guarantor  of  bills  is  held,  if  undertaking  be 
l^Lanusse  su^)siantiaUy^  though  not  literally,  regarded.   As  where,  Janua- 
«.  Barker       ry  9>  *  806i  Barker,  of  New  York,  wrote  a  letter  to  Lanussc, 
of  New  Orleans,  requesting  him  to  load  the  ship  Mac  with 
cotton,  &c.  for  Liverpool,  &c.  on  her  owners'  account,  (Taber 
&  Sons,)  and  saying,  and  "  for  the  payment  of  shipments  on 
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owners  accounts,  the  bill  on   them,  John  Taber  &  Sons,     C  h.  60. 

Portland, or  mc,  at  sixty  days'  sight,  shall  meet  due  honour/'  s««^v^> 

Taber  &  Sons  acted  as  principals  in  the  business  j  Lanu<sc 

did  the  business  as  he  was  requested  to  do  it  ;    some  of  his 

bills  Barker  paid:  he   afterwards  drew  on  Taber  &  Sons, 

bills,  payable  in  New  York  ;  these  were  protested  for  nfcn- 

payment,  they   having  failed.     Held,  Barker  was  liable  for 

die  balance,  including  said   protested  bills,  though  strictly 

those  bills  were  not  drawn  according  to  Barker's  assumpsit ; 

also,  to   pny  Lanusse   the  commission,  disbursements,  and 

charges  of  the  transaction.     He,   by  drawing  on   Taber  & 

Sons  said    protested  bills,   lost    nothing    but   the    damages 

thereon. 

Guarantees.     A  debtors  assignee,  by  his  Idler  guarantees  his  7Cranrii, 
debtor's  debt.     As  where  Carrington,  Green  &,  Barker,  and  307.327, 
Nighingale,  owned   the  ship  Abigail ;  Green  &  Barker,  fiv^  Clarke's ck- 
ninlhs,  Nightingale  two  and  a  half  ninths,  and  Carrington  One  Carringtoft 
and  a  half  ninth,  and  he  was  supercargo, fcc.&c:  they  became  in  ©rrdr. 
indebted  to  Smith  &Co.of  Hamburgh'  in  a  lar^e  debt  contrac'- 
ed  by  Carrington,  for  the  benefit  of  the  ship  and  voyage  ;  and 
Green  &  Barker,  by  letter,  of  July  12,1 800,u>  Smith  &,Co.,en- 
gagod  to  be  responsible  for  Carrington's  dcbts,<]uoad  the  ship. 
Circen  &  Barker  failed,  and  assigned  to  John  Innes  Clarke 
their  interest  in  the  ship  and  cargo,  two-thirds  of  her,  and 
five-sixths  of  two-third's  the  cargo,    to  secure  him  for  his  en- 
dorsements he  had  made  in  their  behalf:    this,  Clark  men- 
tioned in  ft  letter  to  Carrington,  dated  March  16,  1801, .then 
advised    him  as  to  the  course  of  his  voyage,  settling  the 
ship's  accounts,  &c,  recognized  disagreement  between  Car- 
rington and  Green  &  Barker  as  to  the  ship  and  her  voyages 
and  held  it  valid  as  against  Clarke,  &c„  and    added,  "and 
Grc6n&  Barker's  contract  with  you  shal.I,  in  every  respect  be 
fully  complied  with,the  same  as  it  would  have  been  done  with 
ihem,  had  they  continued  owners."      Carrington,  in  his  an- 
swer, dated  Havana,  April,  22,  1801,  mentioned  the  ship  and 
her  cargo   were  under    a  bottomry  bond   to   Smith  &  Co., 
and  said,    he  presumed    Green  &l  Barker  had  acquainted 
Clarke  with  Hhe  exact  situation  of  them,  and  have  only  dis- 
posed to  you  of  that  part  of  the  ship  and  cargo,  that  may.  re- 
main after  the  bottomry  bond  is  settled  and  discharged  p   to 
this  Clarke  made  no  objection.  Smith  &  Co.  su'd  Harringtti  i 
ton,  and  got  judgment  for  their  debt,  and  he  was  obliged    to 
pay  the  whole  ;  he  sued  Clarke  to  recover  the  five-ninths,  the 
proportion  due  from  Green  &  Barker  to  Carrington  ;  their 
part  of  the  debt  he  had  thus  paid.  There  were  many  counts  in 
his  declaratio/i,  and  many  points  made  in  the  case,  but  it  was. 
finally  decided  on  Clarke's  guarantee,    in  his  haid  letter  of 
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Cn.  51.     tseman  of  the  Kurl   of  Essex's  chamber,  u  and  so  il  was  hi*. 
Art.  1.       necessary  npp.irel;"  defendant  demurred.     Court  held,  1. 

Sg^v^^^*  they  were  to  judge  zo/ia/  zoas  necessary  apparel ;  2.  Held, 
l hose  suits  were  not  necessary  for  an  infant,  though  a  gen- 
tleman:  3.  [I<  Id,  if  the  £4  had  not  been  received,  the 
plaintiff  should  have  judgment  "  for  those  contracts  which 
were  allowed  of.  <Scc." — now  what  were  these?  not  the  rea- 
sonable worth  of  these  articles,  for  the  court  deemed  them 
not  Decenaries;  some  have  understood  by  u  those  con- 
tracts which  were  allowed  of,  &,c.,vthe  price  of  apparel  the 
same  number  of  suits,  such  as  were  necessaries;  but. how 
would  it  have  been  possible  in  an  action  foV  three  suits  of 
fus  -hit,  velvet,  and  satin  laced,  not  necessaries,  for  the  court  tu 
have  given  judgment  for  the  reasonable  value  of  three  suits 
of  something  else,  as  common  cloth,  &c.  such  as  was  neces- 
sary ?  as  such  something  else  was  totally  foreign  to  the  ac- 
tion. .  But  it  is  conceived  the  defendant  sold  these  three 
rich  suits  at  his  peril,  and  failing  to  recover  for  them,  it 
was  not  in  the  power  of  the  court  to  substitute  the  reason- 
able price  of  three  proper  suits  of  serge  or  common  cloth, 
a  substitute  so  totally  uncertain,  and  one  that  never  ex- 
isted. 

And  on  these  authorities  it  has  been  *aid,  if  a  sailor  boy 
buy  a  coat  of  superfine  broad  cloth,  and  covered  with  gold 
lace,  and  contract  to  pay  the  real  worth  of  it ;  yet  he  would 
be  held  to  pay  no  more  than  its  reasonable  value  to  him, 
which  would  be  no  more  than  cloth  of  a  much  inferior 
degree  ;  but  on  what  principle  can  a  court  assume  the  price 
of  a  coat  of  inferior  cloth,  where  no  such  coat  was  sold  or 
existed?  And  when  the  plaintiff  has  acted  improperly  in 
selling  the  superfine  broad  cloth  to  a  sailor-boy,  why  should 
he  be  allowed  to  turn  round  and  recover  for  a  suit  of  suita- 
ble cloth  ?  And  is  the  boy,  or  his  parent,  to  fjay  costs  in  such 
cases  ?  He  must  unless  the  value  of  a  proper  coat  was  ten- 
dered, and  on  what  principle  is  a  tender  to  be  made  in  such 
a  case  of  total  uncertainty  ?  It  is  conceived  the  plaintiff  must 
recover  of  the  minor  child,  or  of  its  parent,  in  such  case,  on 
the  ground  the  articles  supplied  were  necessaries,  or  not  re- 
cover at  all;  and  dn  the  defendant's  plea  of  infancy,  the 
replication  h  is  invariably  been,  that  the  very  articles  stud  for 
iccre  neefssari  s ;  on  which  issue  has  been  joined. 

§  2.  Whatever  price  for  necessaries  a  minor  may  agree  for, 
he  or  his  parent  is  liable  only  for  their  real  value,  otherwise 
it  would  be  allowing,  unnecessarily,  a  legal  capacity  in  the 
minor  to  bargain  for  ihe price.     Hence  it  is  essential  the  real 

Truman  r.     rff'*<c  of  the   necessaries,  and  so  the  rcttl  consideration  be  in- 

Hurst.— Cro   EI.  929.  AyliOb  ».  ArchJalc— Moor.  G70.— 1  Roll,  73?.— Co.  L.  172. 
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djuircd  into;  and,  therefore,  it  has  been  truly  said,  that  if  the  Ch.  51. 
minor  give  a  penal  bond  for  the  price  of  his  necessaries,  or     ^rt.  1. 
other  contract,  the  true  consideration  of  which  cannot,  by  \^*v^s 
law,  be  inquired  into,  it  is  void,  because  it  tends  directly  to 
preclude  him  an  advantage  the  law  allows  him  ;    that  is,  al- 
ways to  ascertain  the  real  value  of  the  necessaries  supplied 
him :  and  on  the  same  ground  it  may  be  true  that  an  infant  is 
never  liable  on  any  express  contract,  as  it  is  certain  he  is  not 
liable  to  the  extent  of  it ;  as  he  is  never  liable  for  too  high  a 
price  he  agrees,  nor  can   his  parent  be,  as  he  can  be   liable 
only  as  far  as  his  minor  child  is,  on  his  contract;  except 
where  the  parent  permits  the  things  to  be  used;  'knowing  his 
child  took  th£m  up  on  credit ;  then  possibly  there  may  be  the 
parent's  implied  promise  to  pay  the  price  the  child  agreed 
for.     So  if  the  child  take  up  on  credit  articles  not  necessa- 
ries, and  his   parent,   knowingly  allows   them   to  be  used, 
there  may   be  his  implied   promise  to  pay  for  them ;  as  it 
may  be  considered  the  parent  has  adopted  the  child's  pur- 
chase and  made  it  his  own.  and  if  not,  he  ought  seasonably 
to  disavow  it.     If  a  minor  give  a  security  for  necessaries,  the  Garth,  1G0 
consideration  of  which  can  be  inquired  into,  he  is  bound  by  —Moor.  679.. 
it  and  to  the  price,  if  reasonable.     Hence  by  a  note  before  ^"W^™" 
negotiated,  or  negotiated  after  dishonored,  as  then  the  con-  N  p.129.— 
sidered  may  be  examined ;  so  a  note  not  negotiable.     But  Latch,  169. 
he  is  not  bound  by  a  bill  of  exchange,  as  its  consideration  ^^^ 
cannot  be  examined ;    so  one  bound  by  a  single   bill,   as  E.  40,  a- 
once  its  consideration  could    be  inquired   into,  though  not  J»ve,Bart- 
now;  hence  jiow  not  bound  by  it.     Nor  is  he  bound  by  an  ^.J^lSty, 
insimul  computasset,  even   for  necessaries ;    for   he  has  not  vo.— Plow. ' 
ability  to  settle  an  account;    and  when  the  law  was  so  set-  ^^l5>*L# 
tied,  its  consideration  or  the  value  of  the  items,  could  not  be  Roll.  423.— 
examined,  though  errors  in    it  now  may  be  inquired  into.  Cro.  Jam. 
Per  Buller,  J.    4,the  only  consideration  for  the  promise,  is  ^r,dBardt,> 
i he  stating,  of  the  account :"   but   per  Lord  Mansfield,  "  an 
infant  cannot  bind  himself  by  stating  on  account:"  and  by 
both  the  promise  is  void.      On  the  whole,  now  an  infant  is 
not  bound  by   an  insimul  computasset,  even  for  necessaries  ; 
not  because  the  items  cannot  n6w  be  inquired  into,  but  be- 
cause he  is.  not  capable  of  stating  and  settling  an  account. 
And  in  this  case   it   was.  held,  the  bare  accounting  together 
and  promising  to  pay,  implied  a  good  consideration. 

§  3.  A  minor  is  not  bound  for  monies  lent  to  him,  nor  his  PreinCh&n. 
parent,  unless  actually  expended   in  necessaries,  in  equity  JL"1^ 
by  himself,  and   at  law    by  the  lender.    In   equity   being      '°^'' 
vested  in  necessaries  by  the  minor,  he  is  viewed   as  having 
received  necessaries;  and  not  the  sum  lent,  but  the  value  of 
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the  necessaries  governs  the  demand :  but  at  law,  the  promise 
must  arise,  if  at  all,  when  the  minor  borrows  the  money,  not 
when  he  lays  it  out  in  necessaries,  this  ex  post  facto  act  has 
no  effect.  In  equity  the  lender  is  viewed  in  the  place  of  him 
supplying  the  necessaries;  but  the  law  will  not  trust  the 
minor,  and  the  lender  must  at  his  peril  lay  it  out  in  nec- 
essaries, or  see  it  so  laid  out :  and  after  borrowed,  the  minor 
may  misapply  it.  And  this  distinction  between  law  and 
€quty%  reconciles  several  cases,  otherwise  appearing  to  be 
contradictory;  and  in  this  case  held  not  liable  for  money 
lent,  as  the  debt  could  not  arise  at  the  time  of  the  lending, 
so  not  afterwards. 

§  4.  To  bind  the  minor  or  his  parent,  the  articles  must  be 
clearly  necessaries,  their  being  convenient  or  usefel  to  him 
is  nothing  to  the  purpose.  As  rf  the  minor  be  a  farmer 
and  buys  a  cart,  or  plough,  or  a  pair  of  oxen  ;  or  being  a 
trader,  buys  goods  to  carry  on  his  trade ;  for  as  the  court 
said,  in  one  case,  his  ability  to  bind  himself  for  his  necessa- 
ries, is  allowed  him  merely  to  keep  him  from  perishing  ;  and 
in  another,  not  to  buy  to  carry  on  his  trade,  "although  he 
gain  thereby  his  living :"  and  Dr.  and  St.  113;  2  Bulsl. 
191—193;  2  Stra.  1083.  Not  allowed  to  buy  tobacco  to 
carry  on  his  trade.  Though  liable  for  necessaries  for  his 
person,  is  not  on  contracts  as  to  his  estate ;  as  to  repair  his 
house, &c.  His  lease,  without  rent  reserved,  is  void;  with 
it  reserved,  is  voidable.  So  his  contract  to  be  an  apprentice 
is  void,  except  by  some  custom. 

§  h.  The  minor  may  bind  himself  for  necessaries  for  his 
family,  as  his  xcife  and  children:  for  as  the  law  allows  him 
to  marry,  it  must  allow  him  to  make  such  contracts  as  arc 
necessary  to  the  marriage  state.  m  On  the  same  principle,  he 
is  liable  for  his  wife*s  debts,  which  existed  at  the  time  of  the 
marriage ;  for  per  Pratt,  C.  J.  necessaries  for  his  wife  are  so 
for  him*  But  if  articles  be  furnished  in  order  for  the  mar* 
riage,  the  minor  is  not  liable,  as  the  woman  was  not  then  his 
wife.  So  he  is  held,  if  he  contract  for  7iursing  his  child. 
But  not  any  authorities  are  recollected  to  hold  his  parents 
bound,  for  necessaries  supplied  for  his  family ;  as  when  mar- 
ried, &c.  he  is  emancipated;  nor  when  to  better  his  estate; 
for  though  the  parent  is  bound  to  feed,  and  clothe,  and  edu- 
cate, &c,  according  to  his  estate  and  degree,  his  children  ; 
yet  he  is  not  bound  to  better  or  improve  their  estate. 

§  6.  Minors'  .contracts  void  or  voidable  only.  There  is 
hardly  any  part  of  the  law  more  uncertain  than  this.  1. 
What  contracts,  of  a  minor  bind  him:  2.  Which  are  void: 
a.  Which  voidable.  We  have  seen  a  minor's  contracts  for 
necessaries,  above   described,  bind  him;    and  ifforhisjwr- 
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Mortal  support,  usually  his  parents,  whenever  he  is  put  into  a     Ch.  51. 
situation  not  to  receive  them  at  all  from  them,  as  when  ab-    Art.  1. 
sent  from  them,  or  when  they  cruelly,  leave  him  distitute,  or  s^^v^w 
in  cases  of  necessity,  when  they  ma^  be  fairly  intended  to 
give    him  credit,   and  another   supplies  necessaries,  they 
would  be  obliged  to  supply  if  present.     But  a  minor  is  con- 
cerned in  other.contracts  besides  these  for  necessaries  for 
bis  personal  support:    he  is  often  necessarily  concerned  in  3  Bur.  1801.' 
those  that  merely  respect  his  estate  ;  as  to  these  it  is  a  gene-  j^^lJco 
ral  principle,  that  whenever  he  does  what,  by  law,  he  is  86.— Co.  L. 
bound  to  do,  his  act  binds :  as  if  he  assign  dower,  makes  172— 3  Bur. 
equal  partition,  releases  a  mortgage  fully  paid,  or  pays  rent.  L^ni^is. 
But  it  is  said  if  the  minor  be  compelled  to  an  act,  and  he  — 8Atic. 
does  it  to  his  hurt,  he  is  not  bound  ;  as  if  he  makes  unequal  l77""^! 
partition,  he  is  compellable  to  make,  his  act  is  voidable.  So  £™'  r.  615. 
if  he  assign  dower  injudiciously,  though  compelled  by  law  616.— 3  Bur. 
to  do  it.     So  an  infant  trustee  is  compellable,  in  chancery,  *J^r~~lQ®' 
to  convey  as  an  adult  is.     So  to  give  a  discharge  for-monics  490,491. 
paid,  ana  though  the  minor  be  a  feme  covert,  this  by  statute, 
as  where  she  was  ordered  levy  a  fine.    So,  at  seventeen,  a 
minor,  at  common  law,  can  act  as  executor,  except  he  can- 
not commit,  a  devastavit,  to  subject  his  own  estate  ;    nor  dis- 
charge a  debt  without  payment,  but  may  with  it.     So  an 
infant  may  contract  marriage,  males  at  14,  females  at  12  ; 
and  marriages  thereon  are  binding :   a  female  infant  may 
bar  her  dower  by*  accepting  a  jointure  ;  this  is  clear.  5  Bro. 
Par.  C.  510.      From  the  above  and  many  other  cases,  the 
principle  to  be  extracted  is,  that  whenever  a  minor  is  com- 
pellable to  do  an  act,  and  he  does  it  without  compulsion,  he  * 
never  can  rescind  it,  unless  he  does  it  to  his  manifest  injury  ; 
as  in  making  unequal  partition,  or  in  releasing  a  debt  as 
executor,  on  payment  of  part  on/y,  whereby  to  bold  his,  re- 
lease valid  to  all  intents,  was  to  subject  him  to  a  devastavit ;  Cro.  Car. 
hence,  though  eighteen  yeers  old,  such  a  release  binds  him 
not ;  but  on  full  payment  he  must  release.     It  is  a  peculiar 
law  that  compels  a  minor  to  do  acts,  as  assign  dower,  &c, 
yet  does  not  bind  him  if  he  does  it  injudiciously.     If  he  can 
only  act  to  his  advantage,  why  does  the  law  compel  and 
bind  the  other  party. of  age,  in  all  event,  at  least  till  the  mi- 
nor sees  fit  to  rescind  his  act?  Bound,  if  he  assent  to  a  lega- 
cy. 5  Salk.  196. 

1    Esp.  dig.  170,  it  is  said  a  minor  is  bound  in  whatever  Cite*  3  Burr 
he  does,  for  the  benefit  of  his  estate ;    as  where  a  copyhold  j^^^CM- 
estate  descended  to  one,  and  a  reasonable  fine  was  assessed,  cheater. 
Held;  assumpsit  lay  against  him  for  it,  at  full  age  ;  he  having  P*riun»i 
enjoyed  the  estate  for  that  time ;    and  Gates  J.  luld,  it  lay  Bect'  2' 
against  him  while  a  minor,  though  debt  would  not.     The  dc- 
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fendant,  six  years  old,  was  admitted,  fine  £150,  assessed) 
deemed  a  reasonable  one,  and  judgment  against  him  ;  but  he 
enjoyed  the  estate  after  he  came  of  age,  and  did  not  re- 
nounce it.  And  in  this  case,  the  plaintiff  recovered  against 
an  infant  the  rent  on  a  lease  made  to  him,  and  said,  "  if  a 
lease  be  made  to  an  infant,  and  he  occupies  and  enjoys  he 
shall  be  charged  with  the  rent;1'  this  case  is\:ited  by  Espi- 
nasse,  Reeve,  and  many  others,  as  good  law;  not,  I  con- 
ceive, because  the  minor  could  bind  himself  by  his  mere 
contract  of  lease,  or  because  he  sealed  and  delivered  it ;  for 
he  seals  and  delivers  his  power  or  bill  of  sale,  deemed  void 
as  above  ;  but  because  he  entered  and  took  the  profits,  and  so 
held,  to  pay  the  rent,  the  quid  pro  quo,  for  these  profits ;  and 
the  cases  are  numerous,  in  which  a  minor  is  held  to  this 
sort  of  justice  and  equity  ;  that  is,  to  render  a  just  quid  pro 
quo,  for  what  he  has  actually  received  5  and  in  this  the  law 
completely  protects  him.  And  this  is  the  true  principle  of 
ea~h  action  sustained  against  him,  not  directly  grounded  oa 
tort  and  trespass. 

Void  acts.  It  is  said  his  act,  not  in  the  least  a  benefit  to 
him,  is  void,  but  his  feoffment  with  livery,  is  only  voidable,  but 
void  if  made  by  attorney ;  and  because  his  power  to  his 
attorney  is  essential,  and  as  void  as  it  possesses  no  interest ; 
because  a  mere  naked  deed,  though  sealed  and  delivered,  not 
accompanied  by  any  possession,  or  of  receiving  of  payment 
or  profits,  or  of  any  quid  pro  quo,  is  always  void,  except  for 
necessaries ;  and  when  merely  void*  the  other  party  is  not 
held,  as  then  there  is  no  consideration  5  but  there  is,  when 
the  minor's  act  is  only  voidable^  as  to  marry,  &c.  j  then 
there  is  a  consideration  to  the  other  party,  as  the  minor  may 
never  avoid  it,  and  then  the  other  party  will  have  the  full 
benefit  of  his  bargain ;  as  if  also  a  minor  makes  a  lease  to 
A,  and  gives  him  possession,  and  he  to  pay  rent,  and  he  en- 
joys the  land ;  he  must  pay  it,  for  the  whole  contract  is  valid 
and  effectual  till  avoided. 

.  Only  voidable.  The  principle  on  zchich  the  minor's  act  is 
only  Voidable  and  not  void,  certainly  is  not  because  he  de- 
livers his  deed,  for' he  delivers  his  power,  yet  deemed  void, 
though  several  cases  are  held  otherwise,  and  that  he  must 
avoid  his  deed  or  bond  by  special  pleading,  and  cannot  plead 
non  estfac turn,  sec.  8  ;  this  nixnov^  feoffment  with  livery,  is  not 
void  but  voidable  only;  not  because  it  is  beneficial  to  him  for 
it  may  be  hurtful,  as  by  it  he  may  part  with  his  land  for 
little  or  nothing;  but  it  avoidable  only,  because  of  this  livrry 
of  seizn  and  the  feoffee'1  s  entry,  and  not  hecause  the  minor 
makes  and  delivers  his  deed  of  feoffmenf ;  and  this  is  the 
true  and  main  ground  on  which  a  minors  promise  or  con- 
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tract  is  voidable  only;  and  valid,  and  a  consideration  to  the    Cti.  51* 
other  party,  until  avoided ;  that  is,  he  makes  his  contract,*     Art.  I* 
and  m  execution  of  it,  does  certain  acts,  in  themselves  of  a  s-^-v^^/ 
binding  effect  5  as  where  he  contracts  to  convey  lands,  in  |8  H.  6, 2. 
itself  void,  but  in  execution  of  this  contract,  he  enters  on  the  ^11^ 
lands  and  makes  livery  of  seizin,  and  puts  the  grantee  into  10.— 2Ventl 
possession,  or  he  hires  land,  and  takes  possession,  and  the  203.— Co. 
profits  in  execution  of  his  contract  of  hiring;  so  a  minor  makes  q^32^ 
a  contract  to  sell  his  horse,  itself  void*  a  good  or  bad  bargain,  320.— Lit- 
but  in  addition  to,  and  in  execution  of,  this  contract,  he  actually  tieton,  sect* 
delivers  his  horse ;  this  delivery  makes  his  contract  voidable  647- 
only*    So  a  minor  makes  a  contract  to  levy  a  fine,  or  suffer 
a  recovery,  in  itself  void,  but  in  execution  of  it  he  goes  into 
court  and  levies  the  fine,  or  suffers  the  recovery  5  this  makes 
his  contract  voidable  only*    So  in  scores  of  cases,  he  makes 
his  contracts  void  in  themselves,  but  in  execution  of  them, 
he  actually  gives  or  receives  the  quid  pro  quo,  which  addi- 
tional acts  render  his  contracts  only  voidable. 

This  whole  doctrine  is  well  illustrated  in  the  minor's  sale  Co.  L.  530. 
of  his  horse,  in  several  ways,  often  stated  In  our  books  5  he  |^lfjE' 

contracts,  by  parol,  in  writing,  or  by  bill  of  sale,  sealed  and  g^.  279 

delivered,  to  sell  his  horse  to  A,  for  $100  $  this  contract  of  3  Mod.  2M, 
itself  is  void,  and  as  a  proof  it  is  so,  if  A  take  away  the  fju, 
horse,  he  is  liable  to  trespass  to  the  minor.    But  if  in  addi-  ,  ™££* 
tion  to,  and  in  execution  of,  this  contract  of  sale,  the  minor  Hucbon  v. 
actually  delivers  his  horse,  then  his  contract  becomes  only  Jones. 
voidable ;  so  that  if  A  takes  away  the  horse,  he  is  net  so  lia* 
ble,  but  his  taking  him  away  is  lawful,  ana  his  keeping  him 
is  legal,  until  the  minor  rescinds  his  contract ;  and  if  A  has 
not  paid  the  $100,  the  minor  can  recover  it  any  time  before 
he  so  rescinds ;  proof  of  the  delivery  of  the  horse,  and  not 
of  the  bill  of  sale,  makes  the  contract  voidable  only ;  and  it 
is  also  proof  the  minor's  contract  is  valid,  and  a  considera- 
tion for  A's  promise  to  pay  the  price,  so  long  as  the  minor 
allows  or  leaves  his  contract  unrescinded. 

The  other  party ;  an  adult  is  bound,  only  when  the  rninor'i 
contract  is  voidable,  not  when  void,  nor  after  his  rescinding* 
All  devises,  grants,  <frc.  to  minors  are  voidable  only \  and  so 
a  power  to  him  to  accept  seizin.  Executory  contracts  are  void* 
able  only ;  so  all  conditions  to  perform  collateral  acts ;  1  W. 
Bl.  575,  579 ;  3  Burr.  1 794,  &c. ;  Pow.  on  Contr.  &c. 

§  7.  The  effect  of  a  minor's  rescinding  his  contract*  It  is  clear 
when  it  is  void  ah  initio,  all  things  are  as  they  would  have 
been  if  it  never  had  been  made ;  this  is  not  properly  rescind* 
ed,  as  such  is  always  void  ;  but  he  rescinds  his  votdatle  con- 
tract, and  when  he  does  this  it  is  clear  he  does  not  make  it 
void  ab-initio,  but  only  after  the  rescinding ;  hence  if  he  sell 

vol*  ii«  47 


370  ASSUMPSIT. 

Ch.  51.  his  horse,  and  actually  delivers  him  to  a  fair  purchaser,  and 
Art.  1.  then  so  rescinds,  the  minor  never  can  treat  this  purchaser 
as  a  trespasser ;  but  the  minor  can  only  rescind,  then  call  on 
him  to  restore  the  horse,  and  treat  him  as  having  converted 
him,  if  he  neglect  or  refuse  to  return  him,  when  in  his  power 
to  do  it.    So  far  the  law  and  reason  of  the  case  are  plain* 

But  what  is  the  effect  of  this  rescinding;  as  to  the  {100 
the  minor  has  received,  the  price  of  his  horse  he  sold  and 
delivered,  and  thus  recovers  nim  back  or  the  value ;  clearly 
the  books  are  contradictory ;  most  clearly  in  justice  and 
equity,  and  according  to  some  decisions  he  must  return  this 
J 100  to  A  the  buyer;  but  several  decisions  are  against  an 
action  to  compel  him  to  do  it ;  the  real  difficulty  seems  to 
be  in  the  farm  of  the  action.  We  may  then  examine  this 
point  on  principle,  and  trace  the  ground,  step  by  step.  Sup- 
pose then  a  minor  exchanges  horses  with  A,  and  each  actual- 
ly delivers  his  horse  to  the  other,  and  each  uses  the  horse  he 
receives  in  exchange,  then  the  minor  rescinds,  (if  he  can 
while  one)  and  gets  back  his  own  horse,  now  he  has  both  in 
his  hands.  What  has  he  to  do  with  A's  horse ;  keep  him  too! 
Certainly  not,  in  justice  or  equity ;  nor  can  he  in  law ;  for 
after  he  has  thus  rescinded  and  got  his  own  horse  again,  A 
may  require  him  to  return  his  horse,  and  if  he  neglects  or 
refuses,  he  is  guilty  of  a  conversion  of  him,  and  trover  lies 
of  course,  as  a  minor  is  as  much  liable  in  tart,  and  for  con~ 
versions,  as  any  person ;  this  is  clearly  the  law,  unless  A  is 
to  be  punished  just  the  value  of  his  horse,  for  trading  with 
the  minor.  Admitting  A  is  to  blame  for  so  doing,  (not  always 
the  case)  this  is  a  singular  sort  of  punishment,  which  punishes 
just  the  price  of  the  minor's  thing  sold  and  returned,  and 
gives  the  penalty  to  him  to  tempt  and  encourage  him  in  all 
sorts  of  fraudulent  traffic,  to  get  other  men's  property,  and 
finally  to  keep  his  own  also ;  in  this  way  instead  of  giving 
the  penalty,  as  every  proper  law  ought,  tp  the  public,  or  a 
part  of  it,  and  apportioning  it  not  according  to  the  price  of 
the  article  the  minor  sells,  but  to  the  degree  and  nature  of 
the  offence.  This  sort  of  punishment  is,  therefore,  absurd* 
In  this  instance  of  exchanging  we  find  sound  principles ;  if 
the  minor  rescind,  and  claim,  and  have  restoration  of  his 
horse,  he  must  restore  A's  horse,  and  in  obliging  him  to  do 
this,  the  law  fully  protects  his  rights,  and  does  ample  justice. 
But  instead  of  exchanging,  the  minor  as  above,  sells  his  horse 
to  A  for  {100  received,  actually  delivers  him,  then  rescinds, 
and  recovers  him  back  fopever;  is  he  to  keep  the  {100  too, 
have  both,  and  A  totally  lose  the  {100?  Most  clearly  not, 
say  reason,  justice  and  equity ;  and  clearly,  so  will  say  the 
law,  if  it  can  furnish  a  form  of  action  to  oblige  him  to  repay 
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die  $100  to  A,  and  if  A  has  been  guilty  of  punishable  con-  Ch.  51* 
duct,  punish  him  criminaliter.  Now  what  is  this  action  ?  Is  it  Art.  1. 
going  too  far  for  the  law  to  frame  a  form  in  the  case  to  do  k^v^s 
justice,  that  so  evidently  ought  to  be  done  f  Clear,  it  is  an 
action  in  form,  contract ;  but  in  substance,  tort  or  deceit,  will 
|he  purpose,  and  is  not  a  novelty ;  this  action  will  con- 
ly,  but  fully  state  the  whole  case,  the  sale,  and  delivery 
of  the  horse,  and  payjnent  of  the  $100  for  him,  and  the  re- 
scinding, and  the  returning  of  him,  and  A's  demand  on  the 
minor  to  repay  the  $100,  and  his  refusal,  and  conclude  an 
action  has  accrued  to  have  it,  &c.  Now  is  there  not  suffi- 
cient legal  deceit,  fraud  and  wrong,  in  this  refusal  to  ground 
the  action  mainly  on  legal  deceit,  and  in  such  a  case  may  not 
the  court  fairly  presume  the  minor  meant  ab  initio  deceitful- 
ly to  get  A's  money  from  him  by  such  contrived  sale  ?  If 
there  be  in  the  case  this  legal  deceit,  and  ground  for  this  pre* 
sumption,  the  way  is  clear,  and  the  books  furnish  scores  of 
actions,  the  inducements  in  which  are  contracts,  but  in  which 
the  real  gravamen  is  deceit  or  fraud,  negligence  or  tort,  in  law  ; 
as  if  a  master  of  a  vessel  contract  to  obey  his  orders  and 
negligently,  wilfully,  or  deceitfully  breaks  them,  as  when  one 
warrants  the  article  he  sells  as  sound,  but  acts  deceitfully, 
&c.  &c. ;  and  if  this  $100  have  an  ear  mark,  the  same  mar 
clearly  be  recovered  in  trover  after  demand  and  refusal. 
See  many  cases  and  references,  ch.  35,  Minors,  &c.  and  1 
Lev.  109;  1  Keb.  905,  913;  1  Sid.  129,  and  inCroke's  Re- 
ports, and  especially  the  case  of  Gouch  v.  Parsons* 

§  8.  How  the  adult  is  bound,  <frc     It  is  clear  if  an  adult  stra.  937, 

Jerson  makes  a  contract  with  a  minor,  it  is  only  voidable  by  Holt  r. 
im,  the  adult  is  bound  till  avoided ;  as  where  the  plaintiff  cJjcJjj™' 
declared  it  was  mutually  agreed  between  her  and  the  defend-  602.— Hob. 
ant,  that  they  should  marry  at  a  future  day,  which  is  past,  69.— Saik. 
&c. ;  defendant  pleaded  (among  other  things)  the  plaintiff,  at  ** — *£?• 
the  time  of  the  promise  was  a  minor  of  fifteen  years  of  age.    *"** 
Judgment  for  the  plaintiff,  £2000 ;  the  court  held,  her  con- 
tract was  but  voidable  on  the  principles  *of  the  common  law. 
So  the  defendant  of  full  age  was  absolutely  bound ;   he  has 
no  election,  and  this  marriage  contract  is  voidable  only,  said 
the  court,  because  it  is  now  considered  such  a  contract  may 
be  advantageous ;  hence  it  is  best  to  view  it  made  by  a  minor 
not  as  void,  but  voidable  only ;  that  such  minor  may  have  an 
election,  when  of  age,  to  avoid  it  or  not ;  and  Cro.  Car.  303, 
306  ;  Dyer,  337,  &c. 

In  some  cases  nan  est  factum  cannot  be  pleaded  by  a 
minor,  though  his  deed  be  void  in  itself,  as  his  letter  of  attor- 
ney, but  must  be  avoided  by  special  pleading  of  infancy,  be- 
cause of  the  solemnity  of  a  .deed,  though  it  may  be  void. 
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Ca.  51.  §  9.  When  con  a  minor  rescind  his  contract ;  in  what  enter, 

Art.  1  •  and  at  what  age*     We  have  already  seen  that  he  can  rescind 

v^v^w  bis  contract  only  where  it  is  voidable,  and  not  where  he  is  ac* 

l  D.  k  E.  tually  bound  by  it,  as  for  necessaries ;  and  where  he  makes  an 

tickfet^  C(I      one»  ^  **  rt<P*rtd  by  law  to  make,  as  one  making  equal 

r others;  and  partition,  or  one  releasing  a  mortgage  fully  paid ;  nojpan  ke 

Stra.  690,  rescind  after  he  has  confirmed  his  contract,  being  of  agtfftft 

C>tdi£h  35'  *^e  t*me  °^  ^  con^rmai^on*    Hence  if  he  promise  to  fulfil  it, 
^3.  _p*       after  he  arrives  at  full  age,  he  is  bound  forever.    As  case 
s  Vera.  936.  of  goods  sold ;  plea  infancy ;  replication  that  u  after  the  de- 
fendant attained  his  age  oi  twenty-one,  he  satisfied  and  com 
firmed  the  several  promises,"  &c. ;  rejoinder  denying  this. 
Held,  the  plaintiff  need  only  prove  this  promise,  confirming, 
&c,  and  the  defendant  must  show  he  was  under  age  at  the 
time  ;  as  it  is  a  fact  that,  if  true,  rests  within  the  defendant's 
knowledge,  and  which  it  might  be  impossible  for  the  plaintiff 
to  prove,  and  a  suit  against  a  minor  in  such  case  is  not 
brought  on  the  new  promise,  but  on  the  original  contract. 
1  Esp.  179.        But  if  the  original  contract  be  void,  and  a  new  promise  is 
wade,  the  action  is  on  this,  if  any,  and  then  the  defendant  is 
bound  only  to  the  extent  of  the  new  promise ;  as  where  one 
promised  to  pay  half  of  the  debt,  only  half  is  recoverable, 
l  Eip.  I73f        gut  jf  thf  original  voidable  promise  be  extinguished  bjr  a 
Davenant.--  boBd,  &c,  then  there  is  no  consideration  for  a  new  promise 
Same  case,    after  of  age.    As  where  a  minor  bought  a  chariot  and  horses, 
Bal.  N.  P.     and  gave  nis  single  bond,  and  when  of  age  promised  to  pay ; 
155a  and  judgment  for  him  ;  for  the  bill  so  extinguished  this  con* 

tract, "  tnat  it  did  not  remain  to  be  a  consideration  for  his  pro- 
mise at  full  age." 
£*J*  *"**<£  So  if  a  minor  lease  lands,  and  after  of  are  receives  rent, 
Kelie^r  t*"s  COQfirms  the  lease,  and  he  is  bound ;  ana  this  too  proves 
Hudson  *►  the  lease  only  voidable.  So  if  lessee,  and  after  of  age  pays 
Jon**.  rent,  or  if  of  age  before  the  rent  day,  and  before  that  he 

does  not  waive  the  lands,  he  is  bound ;  and  not  shown  the 
3  Atk.  34.  rent  wa8  0f  greater  value  than  the  land.  And  the  general 
principle  is,  that  wherever  the  minor's  contract  is  but  voida* 
hie,  ana  after  he  comes  of  age,  he  confirms  it  or  waives  Ms 
privilege  by  acts,  or  by  words,  he  is  bound ;  as  if  he  ex- 
Reeve,  254.  changes  lands,  and  remains  in  possession  after  of  age,  &c. 

2  Vera.  835, 

3  Burr.  1&08.      At  what  age  can  a  minor  confirm  or  avoid  his  voidable  cob* 

~-£°-*£       tract  ?  This  is  a  material  question.    It  is  generally  agreed  a 

*d!  Jfc  £"   minor, 'during  his  minority,  has  no  capacity  to  confirm  his 

iss|  161.      voidable  contract,  but  on  every  principle  his  confirmation  must 

be  as  avoidable  as  his  original  contract ;  but  he  can  rescind 

under  age  in  some  cases  is  clear  ;  or  rather  he  appeals  to  the 

court  to  rescind  for  him.    The  general  distinction  is  this  : 
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where  a  minor  makes  a  voidable  contract  merely,  as  to  pay  Ch.  51. 
to  A  (100,  or,  to  deliver  to  him  a  bale  of  goods,  or  to  con-  Art.  !. 
vej  a  ship  to  him,  or  to  marry  one,  and  does  no  act  in  exe- 
cution of  it,  as  deliver  the  goods  or  ship,  fee,  and  the  minor 
is  sued  on  his  mere  contract,  in  such  case,  to  compel  pay- 
ment, delivery,  marriage,  fee,  during  his  minority,  he  may 
plead  bis  infancy  by  his  guardian,  and  appeal  to  the  court  to 
decide,  and  this  will  decide  for  him.  In  this  case  the  minor 
does  not  properly  rescind  his  contract,  he  only  pleads  his  in- 
fancy, and  the  court  holds  it  void,  as  the  case  may  be.  This 
is  consistent  with  the  idea  a  minor  as  much  wants  discretion 
to  rescind,  as  to  make  a  contract,  and  this  is  all  he  wants ; 
for  as  his  bare  contract  leaves  him  in  possession  of  the  mo- 
iaeJy  goods,  or  ship,  fee.,  he  is  not  injured  by  it  so  long  as  k 
remains  a  mere  contract  not  executed,  and  if  called  on  to 

Erform  it  out  of  court,  he  may  refuse,  and  if  sued  to  compel 
n  to  perform,  as  to  ^>ay  the  $100,  fee,  and  he  can  thus 
Elead,  and  the  court  decide  for  him  and  allow  him  costs,  the 
iw  completely  protects  him ;  so  far  no  great  difficulty  is 
found  in  our  books- 
Bat  the  questio  vexata  arises  when  he  not  only  thus  makes 
his  contract,  but  also  performs  it ;  as  where  he  pays  the 
$100,  or  actually  delivers  the  bale  of  goods  or  ship,  or  marries, 
and  thus  has  made  and  executed,  in  whole  or  in  part,  a  void* 
Me  contract,  and  wants,  while  a  minor,  to  rescina  it,  and  get 
back  his  goods,  ship,  fee;  now  can  he  do  it  of  himself  f 
Clearly  not,  because,  as  truly  said  in  Gouch  v.  Parsons  and 
ether  cases,  it  requires  as  much  discretion  to  rescind  as  to  make 
a  contract.  Hence,  clearly  held,  a  minor  cannot  avoid  his 
tioery  of  seizin  by  his  entry  while  a  minor  ;  but  if  he  can  get 
his  case  before  a  proper  court,  that  may  rescind  for  him ;  but 
as  the  minor  must  have  a  right  of  action  when  he  sues,  how 
can  he  f  For  instance,  a  minor  sells,  and  actually  delivers 
his  ship  to  A,  and  received  the  payment  and  then  re- 
pents, wishes  to  rescind  and  get  his  ship  again ;  the  con- 
tract is  valid  till  avoided,  and  A  is  not  sueable  for  the 
ship*  For  the  minor  to  rescind,  then,  is  the  first  step  in 
oroer  to  sue  A*  Some  cases,  as  Cro.  Car.,  303,  306,  con- 
template the  minor  as  rescinding  his  contract,  as  his  lease, 
and  as  turning  his  tenant  off  the  lands,  and  this  of  course 
without  the  aid  of  any  court;  but  how,  on  sound  prin- 
ciples of  law,  can  the  minor  while  a  minor,  unmake  his 
contract  of  himself,  any  more  than  make  it  ?  Or  while  a  mi- 
nor, annul  the  possession  he  has  actually  given  ?  Clearly,  the 
best  authorities  say  he  cannot ;  but  thus  of  himself  alone  to 
unmake  and  annul,  he  must  be  of  age  to  have  discretion  and 
capacity  to  do  it.  M  It  is  impossible  for  an  infant  to  confirm 
and  reader  valid,  during  his  minority,  any  contract  made  by 
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Ch.  51.    him,  either  by  express  words,  or  any  act  done  by  him ;"  and 
Art.  1.     it  seems  equally  impossible  for  a  minor  during  his  minority  to 

<t^»v^/  annul,  with  discretion,  his  voidable  contract,  which  in  fact  may 
be  most  beneficial  to  him  to  hold  valid,  as  in  contemplation 
of  law,  he  has  no  discretion.  Hence,  the  court  never  in* 
quires  into  the  state  and  degree  of  his  understanding,  though 
near  twenty-one,  and  really  a  very  capable  person.  Per- 
haps the  true  way  to  get  over  the  difficulty,  is  this :  as  he 
must  rescind  before  he  sues  to  recover  back ;  for  instance, 
his  ship  he  sold  and  delivered  ;  to  allow  him  to  require  A  to 
return  it,  and  if  he  neglect,  then  let  the  minor  bring  trover, 
and  the  court,  deciding  in  his  favour,  in  fact  rescinds  the  con- 
tract of  sale ;  and  to  avoid  the  difficulty  suggested,  that  the 
action  is  brought  too  soon,  that  is  before  the  rescinding;  to 
hold  this  rescinding  in  court,  relates  back  to  the  minor's  demand 
to  have  the  ship  restored*    This  is  essential  to  the  justice  of 

Keble,  369.  ^e  ca8e,  and  on  another  important  principle,  namely,  with- 
out such  aid  he  cannot  have  the  full  benefit  of  his  privilege ; 
for  to  wait  till  he  comes  of  age,  in  many  cases,  before  he  can 
have  his  contract  rescinded,  and  sue  to  recover  back  his  pro- 
perty, indiscreetly  sold  and  delivered,  might  often  be  his 
ruin,  and  render  his  privilege  to  rescind  voidable  contracts 
of  no  value ;  and  clear  it  is,  judges,  in  this  respect,  have  con- 
sidered substantial  justice,  rather  than  nice  matter  of  law. 
Some  hold  that  to  rive  the  minor  the  benefit  of  his  privilege, 
he  must  be  allowed  to  treat  a  voidable  contract  as  void,  if  he 
cannot  otherwise  have  this  benefit ;  but  this  evidently  is  a 
greater  departure  from  the  settled  cases  and  sound  princi- 
ples, than  the  fictitious  but  obvious  relation  above  mentioned ; 
and  is  far  safer  and  better,  that  the  court  be  allowed  to  avoid 
his  contract  for  him  in  the  manner  mentioned,  than  to  allow 
the  minor  himself  to  hold  it  void  ab  initio,  when  too,  perhaps, 
a  mere  child ;  and  when,  too,  to  allow  him  to  hold  and  treat 
it  as  a  void  contract,  would  be  to  subject  the  fair  purchaser,  to 
whom  the  minor  actually  delivers  the  property  in  question, 
as  a  trespasser  ab  initio,  and  liable  to  trespass,  for  carrying 
away  or  using  the  horse,  or  ship,  or  other  property  actually 
delivered  to  him,  and  fairly  paid  for  by  him ;  this  would 
be  very  unreasonable,  and  contrary  to  the  best  decisions  in 
our  books. 

All  executory  contracts  of  a  minor ;  as  to  pay,  deliver,  &c. 
as  above,  can  be  avoided  as  well  in  infancy  by  plea,  as  after ; 
and  so  it  is  said  all  contracts  touching  property  executed  by 
the  delivery  of  some  article,  on  the  payment  of  money,  may 
be  so  avoided ;  but  not  conveyances  of  lands  by  feoffments, 
or  by  delivery  of  the  deed,  which  comes  in  lieu  of  payment ; 
or  by  any  other  conveyance  of  real  property  in  fee,  for 
life  or  years,  can  be  avoided  only  after  the  minor  is  of  age ; 
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and  his  entry,  while  a  minor,  to  avoid  his  conveyance,  is  as    Ch.  51. 
avoidable  as  his  grant  was.    This  seems  to  be  unquestiona-     Art.  1. 
ble  as  to  real  estates ;  also,  as  to  personal  property ;  if  by  the 
minor's  rescinding,  during  minority,  is  meant  by  pleading  in  3  Burr, 
court  in  the  manner  above  stated,  but  not  if  intended  a  re-  |*^j7 
scinding  in  pais*  For  instance,  a  minor  twenty  years  and  ten  Reeved  D. 
months  old,  sells  and  delivers  his  horse  to  A,  and  receives  R.  256. 
for  him  a  fair  price ;  one  month  after,  he  rescinds,  in  pais,  the 
contract  (if  he  can)  and  seizes  and  takes  away  his  horse  from 
A. — Now  on  what  principle  in  law  can  this  rescinding  be  so 
valid  as  effectually  to  prevent  the  minor's  confirming  the  sale 
after  another  month,  when  he  comes  of  age  ?  May  he  not, 
clearly,  when  of  age,  confirm  the  sale  and  delivery,  and  an- 
nul this  rescinding,  as  being  as  much  his  avoidable  minor** 
act,  as  the  sale  and  delivery  ?  The  trues  conclusion  seems  to 
be  that  the  minor  who  will  avoid  his  avoidable  contract  dur- 
ing his  minority,  must  go  into  court  to  do  it  or  have  it  done. 

§  10.  Who  can  take  advantage  of  the  minor1  s  contract,  if  ab-  3  Burr. 
solutely  void.  It  seems  to  be  well  settled,  that  any  third  per-  1794. 
son  may  take  advantage  of  it ;  as  the  party  contracting  with 
the  minor  never  has  any  legal  contract  lie  can  plead  or  show ; 
and  it  seems  also  clearly  settled,  that  if  the  minor's  contract 
is  voidable  only ;  the  minor  alone  can  avoid  it,  his  heirs,  ex- 
ecutors, administrators  or  guardians  ;  that  is,  no  stranger  can 
avoid  it,  as  the  law  has  exclusively  given  the  election  to  the 
minor  and  his  representatives,  to  confirm  or  avoid  it. 

§  11.  Is  a  minor  answerable  cvoiliter  for  his  fraud  in  con- 
tracts ?  All  agree  he  is  crirninaliter ;  and  all  agree  minor* 
are  answerable  for  their  torts  in  civil  actions.  Clearly  fraud 
in  a  contract  is  totally  distinct  from  the  contract;  and  frauds 
and  torts  are  the  same  in  principle 5  and  if  a  minor  may  be 
sued  for  his  tort,  as  he  surely  may  be,  why  not  for  his  fraud  f 
If  said  be  is  not  doli  capax,  now  is  he  then  crirninaliter  f  And 
all  agree  he  is,  after  fourteen  years  old,  and  between  seven 
and  fourteen,  as  his  mind  may  be,  if  not  doli  capax  emitter, 
according  to  many  decisions,  he  certainly  is  according  to 
several,  the  most  respectable. 

Lord  Kenyon  holds  a  minor  liable  in  an  action  founding 
in  contract ;  if  it,  in  fact,  arise  ex  delicto,  from  fraud  or  torts ; 
so  is  Lord  Mansfield's  general  reasoning  in  Gouch  v.  Parsons : 
so  have  other  eminent  judges  reasoned,  and  a  very  respecta- 
ble one  of  our  own,  has  mid  down  u  the  rule  that  an  in-  Reeves*  D. 
fant  is  liable,  dviliter,  for  his  fraud  in  a  contract*"     Yet  it  K«  260 — D, 
may  clearly  be  admitted  that  where  the  cause  of  action  real-  *  E* 836, 
ly  arises  from  contract,  an  infant  can  never  be  made  liable  in 
an  action  sounding  in  tort. 
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Cbl  51.        Art.  2*  Parents  powers  and  duties  in  several  eases* 

Art.  2.         §  1.  By  the  law  of  nature,  parents  are  bound  to  maintain 

s^^-^y  their  children  with  necessaries,  who  are  tma6/e  to  work  and 

Puff.  Lib.  4,  get  their  living,  through  tenderness  of  age,  infirmities,  disease, 

^B^Co"      or  acc*dents.    Assumpsit  in  these  ca&es  lies  against  the 

447  449.       father,  for  the  boarding  of  a  child,  or  its  necessaries ;  but  the 

Monteaq. .     action  does  not  lie  unless  the  father  or  mother  put  the  child 

i§*  ^  2  _  *°  num  >  an<*  *"  ^at  case  l^e  'aw  implies  a  promise  to  pay, 

Imp?M.  p7  ^^  l^e  mo^  obligation  the  parent  is  under  to  maintain  his 

$92. 294.—   child,  in  such  cases,  is  a  sufficient  consideration  on  which  to 

6  Mod.  77.     ground  a  promise,  expressed  or  implied ;  and  if  no  express 

promise  be  made  when  the  child  is  so  put  out  to  nurse  or 

SLd.Raym.  board,  the  law  will  imply  one  to  pay;  so  if  physic  be  act 

Mod7i48      ministered  to  a  child  while  at  nurse,  the  father  roust  pay  for 

it,  if  absolutely  necessa:y,  though  he  do  not  give  the  order. 

l  Bi.  Com.        §  2.  On  the  same  principle  the  parent  may  have  assumpsit 

,  454.       for  a  mjnor  chii(])s  earnings,  whilst  the  parent  supports  it ; 

but  the  father's  power  over  his  son's  estate  is  only  as  his 

.  trustee  or  guardian,  to  receive  and  account  for  the  profits 

when  the  son  comes  of  age ;  but  he  has  not  power  to  lease 

the  son's  estate :  (see  guardian.)    In  this  action  the  plaintiff 

states  that  the  defendant  being  indebted  to  him  in  $100  for 

meat,  drink,  lodging,  and  washing,  and  other  necessaries, 

found  and  provided  by  the  plaintiff,  for  one  A  B,  the  infant 

Imp.  M.  P.    son  of  the  defendant,  at  his  request,  and  he  being  so  indebted, 

**•  did  promise  to  pay,  &c. 

§  3*  But  a  parent  is  not  bound  by  law,  that  is  ever  watch* 
ful  to  promote  industry,  to  maintain  his  idle  and  lazy  chiU 
dren,  in  ease  and  indolence,  nor  to  allow  them  things  super* 
fluous,  or  any  indulgences  of  fortune ;  beyond  necessaries  for 
those  unable  to  work  and  support  themselves,  the  law  does 
not  bind  the  parent,  but  leaves  him  to  the  impulses  of  nature, 
to  treat  his  children  as  they  may  deserve, 
s  Mass.  R.         §  4.  On  a  general  principle  of  law  the  father  is  entitled  to 
113,  Ben-      tjje  earnings  of  his  daughter,  under  age.    In  this  case  the 
min'toii!"      wages  demanded  by  the  father  were  from  her  age  of  thirteen 
to  sixteen ;  she  remained  with  the  defendant  by  her  father's 
consent,  but  he  had  not  done  any  thing  towards  her  support 
for  many  years ;  and  Parsons,  C.  J.  said,  "  the  law  is  very 
well  settled,  that  parents  are  under  obligations  to  support 
their  children,  and  that  they  are  entitled  to  their  earnings.11 
4  Mut.  R.        §  5.  In  this  case  it  was  decided  by  the  court  that  a  minor, 
d75,Freto     whose  father  is  dead,   and   whose  mother  is  married   to 
.  nvnu.      another  man,  is  not  entitled  to  his  earnings  in  a  third  per- 
son's service ;  but  the  father-in-law  may  have  an  action  on 
an  implied  assumpsit  for  necessaries,  but  cannot  claim  his 
earnings  against  the  minor's  consent;  whatever  rights  or 
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duties  may  belong  to  the  mother,  as  guardian  by  nature,     Ch.  51. 
they  do  not  devolve  on  her  husband  whether  she  be  living     Art.  2. 
or  dead,  nor  is  he  bound  to  maintain  her  child  by  a  former  s^-vw 
husband. 

§  6.  In  this  case,  a  widow  had  a  minor  daughter,  possess-  2  Mass.  R. 
ed  in  her  own  right,  of  property,  sufficient  for  her  support,  4.1S>  ^hlP" 
and  the  court  held,  the  mother  was  not  compellable  to  main-  andwife7 
tain  her,  but  might  sue  her  for  her  board;  it  had  been 
agreed  that  the  mother  should  have  the  income  of  her  minor 
daughter's  estate  for.  her  board ;  and  held,  that  a>s  she  dis- 
annulled this  when  she  came  of  age,  it  was  as  if  no  agreement 
had  been  made,  and  therefore,  her  mother  was  entitled  to 
her  action  on  an  implied  assumpsit,  and  that  this  was  revived 
when  the  special  agreement  failed. 

§  7.  The  court  held  that  the  father  of  a  minor  child,  hav-  4  Mass.  R. 
ing  property,  is  bound  to  maintain  him,  or  Tier,  if  he  be  ??,  Dawes, 
able ;  otherwise  as  to  the  mother  ;  but  if  the  father  have  but  Howard, 
a  little  property  of  his  own,  and  is  guardian,  he  will  be  al- 
lowed reasonable  board  for  his  children  in  his  family,  during 
their  minority ;  and  though  he  made  no  charge  in  his  life- 
time of  the  board,  his  sureties  in  the  probate  bond,  when 
sued,  were  allowed  to  charge  it. 

§  8.  By  the  English  law,  if  a  woman  have  a  minor  daugh-  l  Bl.  Com. 
ter  and  marry,  her  husband  is  bound  to  maintain  her,  for  he  448* 
marries  his  wife  subject  to  all  her  obligations.     See  Poor 
Laws. 

§  9.  The  court  said,  that  though  in  England,  guardians  of  4  Mass.  R. 
infants  were  not  permitted  to  trench   on  the  principal  of  JJj^ 
funds,  belonging  to  their  wards,  in  any  case,  unless  leave  has  jUd^e  v. 
been  first  given  by  the  chancellor,  upon  application  to  him ;  Howard. 
our  statutes  have  altered  the  law  in  this  respect,  and  have 
made  even  the  real,  estates  of  minors  liable  to  be  sold  for 
their  support  and  education,  when  the  personal  estate  is  in- 
sufficient ;  the  court  charged  the  guardian  with  interest  on 
the  sums  he  received,  and  allowed  him  $1  a  week  for  the 
support  of  each  minor,  and  issued  the  execution  for  the 
balance,  against  the  sureties  in  the  probate  bond,  given  by 
the  guardian. 

§  10.  If  a  father  enter  on  his  son's  estate,  who  is  a  minor,  2  Com.  D. 
and  continues  in  possession,  he  shall  account  as  guardian,  ^k^er71 
unless  the  infant  waives  it  when  he  comes  of  age ;  but  a  v  ^org-an" 
father  may  discount  the  money  given,  for  putting  him  out 
apprentice,  out  of  a  legacy  received  for  him ;  and  so  money 
laid  out  for  education,  when  the  interest  is  too  little  for  that 
purpose ;  so  money  to  pay  the  minor's  debts ;  and  the  court  %  Com.  D. 
may  make  a  liberal  allowance  out  of  the  minor's  estate,  to  a  519>  Roach 
mother,  a  guardian,  who  is  in  distressed  circumstances.  v' Gar7an* 

vol.  ii.  48 
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Ch.  51.  §11.  Parent*  contract  far  his  child's  benefit.  A  child  may 
Art.  2.  sue  it,  &c.  This  was  indebitatus  assumpsit  for  $300,  and 
v*^v^»/  quantum  meruit  for  labour  the  plaintiff  did  for  the  defendant. 
10  Man.  R.  when  the  plaintiff  was  about  fourteen  years  old,  his  father 
*?Dickea>a  P'ace^  ^im  *n  t*lc  defendant's  service.  Upon  an  agreement, 
mh  '  the  plaintiff  was  to  remain  in  it  until  twenty-one,  during 
which  time  the  defendant  was  to  feed  and  clothe  him,  and  at 
twenty-one,  to  pay  him  $200  in  money,  or  to  convey  to  him 
certain  lands  in  Vermont,  if  the  plaintiff  should  choose  to 
take  it;  plaintiff- did  serve  out  his  time,  and  on  seeing  the 
land,  tola  the  defendant  he  disliked  it,  and  should  not  take 
it.  Defendant  made  two  objections ;  1st,  the  evidence  proved 
a  special  contract,  and  the  action  was  on  an  implied  promise : 
2d,  the  promise  proved,  was  to  the  father  and  not  to  the  plain- 
tiff: judgment  for  the  plaintiff.  As  to  the  1st,  the  court  said, 
it*  is  true,  "  where  there  is  a  special  agreement,  relating  to  the 
performance  of  work  and  labour,  the  declaration  ought  to 
state  that  agreement,"  "  in  order  that  the  defendant  may  be 
apprized  of  the  contract  he  is  charged  with  breaking,  and 
faay  have  an  opportunity  to  show  the  want  of  performance 
on  the  part  of  the  plaintiff,  of  those  stipulations  which  may 
have  been  the  foundation  or  consideration  of  the  promise 
made  by  the  defendant ;  but  where  there  has  been  a  special 
agreement,  the  terms  of  which  have  been  performed,  so  that 
nothing  remains  but  a  mere  duty  to  pay  money,"  indebitatus 
assumpsit  lies  for  the  money  due ;  as  to  the  promise  being  to 
the  father,  it  is  clear  he  contracted  for  his  son,  and  for  his 
benefit  the  money  was  to  be  paid  to  him.  u  Now  when  a 
promise  is  made  to  one  for  tne  benefit  of  another,  he  for 
whose  benefit  it  is  made,  may  brine  the  action  for  the  breach." 
This  principle  was  settled  as  early  as  Roll's  time ;  this  last 
position  need  not  be  questioned,  but  the  first  certainly  may 
be ;  for  here  the  $200  was  due  to  the  plaintiff,  but  in  virtue 
of  the  special  contract  actually  made,  and  this  sum  remained 
due  but  by  force  of  it.  The  parties  made  their  own  bargain ; 
hence  the  law  had  no  occasion  to  raise  a  promise,  and  did 
not  raise  or  imply  any,  as  it  never  does  where  there  is  no 
force,  as  there  was  in  this  case,  in  an  express  promise  ;  yet  as 
the  plaintiff's  declaration  did  not  notice  this  express  promise^ 
it  was  solely  on  an  implied  one,  no  part  of  the  case ;  further, 
when  this  is  the  case,  how  is  the  defendant  to  be  prepared . 
with  his  evidence  to  meet  and  settle  the  special  contract,  the 
only  one  to  be  settled,  to  be  proved,  explained,  and  enforced, 
when  the  plaintiff  by  his  mode  of  declaring,  actually  ex- 
cludes it  from  his  action  ?  For  no  correct  lawyer  will  contend 
that  the  plaintiff  can  be  admitted  to  prove  an  express  agree- 
ment, in  order  to  support  a  declaration,  grounded  or  formed 
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on  an  implied  promise ;  as  to  the  labour  being  done,  it  makes  Ch.  51, 
no  difference ;  for  still  the  money  due  for  it  is  due  in  virtue  Art*  2. 
of  the  special  contract ;  that  alone  fixes  the  sum  and  the  right  k^^v*^ 
to  it.  The  four  cases  cited  do  not  appear  to  support  this  de- 
cision as  to  the  form  of  action;  as  1.  Mussiny.  Price,  4  Mosainv. 
East,  147.  Goods  were  sold,  the  vender  to  pay  in  three  Price* 
months  by  a  bill  of  two  months,  that  is  a  credit  of  five  months ; 
he  did  not  furnish  the  bill,  and  failed  in  his  contract ;  plaintiff 
sued  for  goods  sold  and  delivered,  on  the  assumpsit  in  law. 
Judgment  against  him ;  for  there  was  a  special  contract,  on 
which  he  should  have  sued  for  damages  for  breach  of  con- 
tract, in  not  giving  the  bill ;  vet  it  was  argued  for  the  plaintiff, 
that  the  defendant  had  broken  his  contract  in  not  giving  the 
bill,  so  the  plaintiff  might  abandon  the  special  contract,  and  Poulter  t% 
u  recur  to  the  common  remedy  of  indebitatus  assumpsit,  for  EUin£bech- 
goods  sold  and  delivered ;"  but  a  majority  of  the  court  held, 
the  plaintiff  for  this  breach  had  no  right  to  turn  a  special 
contract  into  an  implied  one,  merely  because  the  defendant 
failed  to  perform  his  part ;  here  too  the  plaintiff  had  exe- 
cuted his  part  as  he  had  delivered  the  goods:  2.  Paulter  v. 
KeUengjbecn,  1  Bos.  &  P.  397,  was  a  contract  for  land  at 
the  halves,  and  the  court  held  it  was  special,  and  must  be 
sued ;  but  when  the  crop  was  raised,  and  the  plaintiff's,  the 
owner's,  half  became  due,  it  was  appraised  by  agreement, 
and  the  defendant  took  it,  and  this  operated  as  a  sale  of  it, 
and  so  the  subject  of  indebitatus  assumpsit  and  quantum 
meruit  as  an  after  matter,  collateral  to  the  special  contract; 
and  the  court  said, "  it  is  unnecessary  to  state  a  special  agree- 
ment, which  has  been  executed,  when  the  action  arises  out 
of  something  collateral  to  it ;"  here  the  defendant  acknow- 
ledged half  of  the  crop  was  the  plaintiff's,  and  bought  it  of 
him  at  an  appraised  value ;  hence  the  special  contract  was 
executed,  and  at  an  end  as  to  both  parties ;  and  Bui.  J.  said, 
"  if  no  appraisement  had  taken  place,  the  objection  to  the 
action  in  this  form  must  have  prevailed."  If  the  owner  of 
land  contract  to  have  half  the  crop,  it  need  not  be  in  writing, 
as  it  does  not  relate  to  any  interest  in  lands.  See  this  case, 
ch.  32,  a.  9.  See  the  other  two  cases  cited,  examined,  ch. 
36,  indebitatus  assumpsit. 

§12.  Custody  of  a  nurse  child.  Easter  term,  1804,  a  ha-  *  But,  221, 
beas  corpus  was  issued  to  the  defendant,  an  alien  enemy,  to  jJ^afeMan" 
bring  up  the  body  of  his  infant  daughter,  eight  months  old, 
on  her  mother's  affidavit,  who  was  an  English  woman,  and 
her  friends,  stating  the  defendant  was  a  Frenchman,  the 
child's  father,  married  in  England ;  that  the  mother  soon  af- 
ter married,  separated  from  him  for  ill  treatment,  and  took 
this  child  with  her  she  was  nursing ;  that  the  defendant  got 
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Ch.  51.  the  child  by  force  and  stratagem,  into  his  custody,  &c.,  with 
Art.  2.  a  view,  as  the  mother  apprehended,  of  carrying  it  out  of  the 
v^»v*w  kingdom  ;  but  this  apprehension  did  not  appear  to  be  well 
founded.  The  child  remained  in  its  father's  custody ;  and 
the  court  decided  the  father  is  entitled  to  the  custody  of  the 
child,  though  an  infant  at  the  mother's  breast,  if  the  court  see 
no  grounds  to  impute  to  him  any  motive  injurious  to  its 
health  or  liberty,  as  by  sending  it  out  of  the  kingdom ;  but 
Lord  Ellenborough,  C.  J.  said,  if  he  abuse  that  right  to  the 
detriment  of  the  child,  the  court  will  protect  the  child. 
Caw  of  Sir  §  13.  In  this  case  the  parents  were  divorced,  and  held,  the 
c^daS?^  fat^er  was  entitled  to  the  custody  of  their  daughter,  five 
years  old,  though  doubts  existed  if  the  child  was  his,  and 
though  born  before  the  divorce.  See  Blisset's  case,  Lofft, 
743,  discretion  of  the  K.  B.;  cited  p.  224,  Rex  v.  Mosely. 
•  §  14.  But  held,  also,  if  the  putative  father  of  a  bastard  child 
obtain  possession  of  it  by  force  or  fraud,  the  court  will  order 
it  to  be  restored  to  the  mother,  on  her  application.  Perhaps 
otherwise,  where  the  father  has  the  custody  fairly. 
Reeves  D.  §15.  The  due  exercise  of  the  parent's  care  and  protection*  In 
R.  228,  &c.  ti^s  reSpect  an  able  American  lawyer  and  judge  has  raised 
an  interesting  question  :  He  states,  the  parent  is  liable  for 
necessaries  taken  up  by  a  minor  child,  where  the  parent's 
u  care  and  protection  is  not  duly  exercised ;"  as  if  the  parent 
withhold  his  due  care  and  protection,  "  as  where  he  is  not 
properly  clothed,  to  protect  him  from  the  inclemency  of  the 
weather ;  or  where  he  is  not  allowed  food  in  sufficient  quan- 
tity, or  the  food  is  of  a  bad  quality,  and  the  like ;  ana  this 
duty,  which  is  incumbent  upon  the"  parent,  is  performed  by 
another,  the  infant  is  bound  to  pay  for  the  necessaries  fur- 
nished him.  We  are  not  to  suppose  that  the  parent  is  dis- 
charged from  his  liability  to  the  person,  furnishing  the  neces- 
saries for  the  infant/'  Here  it  seems  to  be  stated  that  if  the 
parent  finds  his  child  food  or  clothing,  any  way  deficient  in 
quantity  or  quality,  the  child,  of  whatever  age,  living  with 
the  parent  or  not,  may  take  up  other  and  good  food  and 
clothing,  and  the  parent  is  liable  to  pay  for  them.  This  may 
seem  plausible  at  first  view;  but  who  is  to  judge  if  the  child 
be  properly  fed  or  clothed,  educated,  &c,  according  to  the 
parent's  estate  and  degree  ?  Is  the  parent,  is  the  child,  is  the 
person  trusting  it,  or  finally,  is  a  court  to  judge  and  direct  ? 
This  is  not  a  case  in  which  the  parent  maliciously,  wantonly, 
or  cruelly,  leaves  his  child  destitute  of  necessaries*  This  ma- 
lice, &c.  a  court  can  try ;  but  the  case  stated  seems  to  be 
one  where  the  parent  exercises  his  parental  power,  conscien- 
ciously,  and  in  the  usual  way  in  many  families,  in  which  pa- 
rents may  be  parsimonious,  but  not  malicious,  wanton,  or  cruel 
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For  instance,  the  parent,  a  wealthy  tradesman,  chooses  to  Ch.  51. 
£ive  his  son  a  common  school  education  and  a  trade,  when  able  Art.  2. 
to  give  him  a  college  education ;  this  the  son  and  others  think  v^w/ 
he  ought  to  have,  and  conduct  accordingly ;  he  is  fitted  for, 
and  sent  to  college,  and  all  on  credit*  The  parent  gives  due 
warning  against  all  this,  but  is  sued  by  those  trusting  his  son, 
on  the  ground  he  has  not  duly  exercised  his  parental  power, 
and  so  is  liable.  What  is  the  court  to  do ;  to  say  at  once,  we 
cannot  try  this  parental  discretion,  or  to  try  the  action  and 
decide  the  parent  did  or  did  not  duly  exercise  and  perform 
his  parental  power  and  duties  in  such  case?  Has  there  ever 
been  an  action  of  this  sort  tried  and  decided  ?  No  action  is 
recollected,  English  or  American,  either  as  to  the  degree  or 
kind  of  education,  food  or  clothing,  to  have  been  reported ; 
and  is  such  an  action  practicable,  really  in  the  nature  of  an 
appeal  from  the  parent's  judgment,  in  regard  to  the  style  and 
manner  of  educating  and  supporting  his  children  ?  Has  not 
the  law  invariably  viewed  the  parent  as  the  sole  judge  in 
these  respects,  except  the  case  has  come  within  some  special 
statutes,  relating  to  some  very  poor,  or  vicious  parents  ? 

§  16.  Parents' power  subordinate  to  that  of  the  state,  in  the  L0^  748- 
education  of  children,  as  in  other  respects.  This  point  has 
lately  been  decided  in  England ;  and  also,  if  the  father  be 
an  improper  person  to  have  the  custody  of  his  children,  and 
they  are  too  young  to  choose  for  themselves,  the  court  of 
K.  B.  has  a  discretionary  power  to  assign  them  to  some  pro- 
per persons  to  have  the  care  of  them.  This  power  at  first 
view  may  appear  to  be  proper,  and  may  always  be  so  if  al- 
ways well  and  properly  exercised ;  but  Ifce  difficulty  and  in- 
justice lie  in  the  practice.  By  what  ruleafor  on  what  prin- 
ciples, is  the  court  to  judge  and  decide,  when  a  father  is  an 
improper  person  to  have  the  care  of  his  children.  The  pious 
Protestants  sometimes  have  thought  the  Papists  thus  impro- 
per ;  and  sometimes  the  pious  Papists  have  thought  the  rro- 
testants  thus  improper ;  sometimes  those  of  one  political  par- 
ty have  thought  those  of  another  thus  improper,  &c.  &c. 
In  fact,  once  admit  courts  to  have  such  sweeping  powers, 
where  there  are  no  rules  of  law  to  guide  them,  and  no  re- 
strictions to  check  them,  and  families,  as  well  as  individuals, 
may  be  oppressed  and  ruined  by  religious,  moral,  or  politi- 
cal bigotry  or  despotism,  and  have  no  safety  whatever,  but  in 
the  personal  character  of  the  judges.  Bigotry  in  the  ruling 
faction  may  take  from  the  best  of  parents  their  children, 
under  the  pretence  they  will  not  educate  them  properly,  or 
properly  manage  them. 

§  17.  In  this  case  the  court  issued  a  habeas  corpus  to  bring  JW.  Raym. 
into  court  a  daughter,  on  her  letter,  stating  her  father  used       * 
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Ch.  51.  her  severely.  The  object  was  to  take  her  from  him,  if  suffi- 
Art.  2*  cient  reasons  appeared,  in  the  opinion  of  the  court,  and  to  as- 
sign the  care  of  her  to  some  other  person* 

Certain  it  is,  that  every  wise  people,  have  in  practice  been 
very  cautious  and  careful,  guarded,  and  reserved,  in  allowing 
courts  of  any  kind  to  be  interfering  with  this  parental  care 
and  protection,  as  well  as  in  the  pnvate  affairs  of  families  in 
general ;  and  though  we  see  here  doctrines  laid  down  by 
judges,  calculated  to  produce  perpetual  interferences  in  fami* 
]y  concerns,  and  of  a  nature  to  keep  families  constantly  disr 
turbed  and  unsettled  ;  yet  for  ages  we  scarcely  see  any  of 
these  interferences  in  practice ;  for  plain  reasons,  such  law, 
if  law  at  all,  is  too  vague  and  uncertain  in  its  nature,  to  be  of 
any  practical  use  among  any  people  having  the  common 
sense  and  feelings  of  mankind. 

§  18.  The  Roman  laws  made  several  regulations  in  regard 
to  parents  and  children,  not  in  ours  or  the  English  laws :  es- 
pecially as  to  ungrateful,  or  inofficious,  or  undutiful  wills,  and 
acts,  that  were  just  causes  of  disinheriting.  If,  for  instance, 
one  preferred  strangers  in  his  will,  to  his  children,  parents,  or 
brothers  and  sisters,  without  cause  allowed  by  law,  they 
might  have  it  set  aside  as  totommftimtno^Edonim.  Jus.  Inst. 
L.  2,  T.  18.  On  the  other  hand  a  child  might  be  disinherit* 
ed  for  various  causes :  as  for  assaulting  a  parent,  or  for  great- 
ly dishonouring  one ;  or  accusing  one  of  a  crime  not  against 
iue  state ;  or  attempting  one's  life  by  secret  means ;  or  for 
practising  sorcery ;  or  for  debauching  his  stepmother,  or  his 
father's  concubine ;  for  heresy ;  for  not  attempting  to  relieve 
a  parent  from  priajt  or  captivity ;  or  for  neglecting  to  assist 
a  lunatic  or  insane  parent ;  or  for  unfairly  preventing  one  to 
make  a  will ;  or  for  turning  gladiator  or  stage-player ;  or  for 
a  daughter's  refusing  a  suitable  marriage  ana  portion.  So 
the  Romans  practised  adoption  by  law,  in  a  manner  unknown 
in  ours  or  the  English  laws ;  so  substitution.  See  the  Jus. 
Code,  many  places ;  but  the  Roman  substitution  is  disallow- 
ed by  the  Code  Napoleon.  So  a  parent  by  the  Roman  law, 
might  be  disinherited  for  any  of  eight  causes,  of  the  nature  of 
those  above  applicable  to  a  parent.  A  considerable  part  of 
this  law  is,  in  substance,  law  in  Lousiana. 
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Art.  1.  Who  are  partners  f  Imp.  M.  P. 

§  1.  In  this  case  the  court  held,  that  to  make  a  man  a  Jjj^r  ~t 
partner  in  trade,  there  must  be  ft  contract  between  him  and  hJJJJ*,.    ' 
the  ostensible  person,  to  share  jointly  in  the  profit  or  loss,  or  Dawes, ' 
he  must  have  permitted  the  other  to  make  use  of  his  credit,  cited  l  Etp.  , 
and  to  hold  him  out  to  the  world  as  one  jointly  answerable  g]f  ^ 
with  himself;  but  one  is  not  a  partner  if  his  profits  be  fixed.  Grace  r. 
Partners  in  the  civil  law,  Jus.  Inst.  L.  3,  T.  26,  D.  17,  S.  2.  Smith. 

§  2.  Common  profit  makes  them  partners,  though  they  l  H.  BL23t, 
agree  to  the  contrary ;  for  they  are  to  be  held  as  the  world  Byen  v.  De- 
has  a  right  to  view  them ;  and  this  right,  resulting  from  facts  ^'~le  4 
and  their  acts,  cannot  be  affected  by  any  agreement  among  sei.  R.  412, 
themselves  not  known  to  those  who  deal  with  them.     In  417,751.— 
1774,  by  articles,  it  was  agreed,  by  Humphries,  of  the  one  K?3^  *^ 
part,  and  Byers  (the  plaintiff's  husband,)  Dobey,  (the  defend- 
ant,) and  Bethell,  of  the  other  part,  that  B«,  D.,  and  B.  should 
carry  on,  in  partnership,  the  trade  of  a  hosier,  for  fourteen 
years,  and  purchase  the  stock  in  trade,  utensils,  &c.  of  H. ; 
that  H.  should  grant  to  Byers  a  lease  of  a  house,  &c.,  where 
the  business  was  carried  on  for  twenty-one  years,  at  £50  rent, 
clear  of  taxes,  payable  out  of  the  private  cask  of  Byers,  re- 
serving H.  a  room  for  his  life,  and  after  his  death  for  Byers9 
use ;  that  the  business  should  be  carried  on  by  B.,  D.,  and  B., 
in  the  shop  and  other  parts  of  the  house,  as  had  been  done 
by  H. ;  that  Byers  ana  his  family  should  live  in  the  house, 
and  he,  during  the  partnership,  should,  as  a  rent  for  the  use 
of  the  shop  and  premises,  be  paid  equally  by  Dobey  and  Be- 
thell, out  of  their  private  cash,  £25  a  year,  and  pay  Byers 
half  of  the  taxes.    If  either  died,  his  widow,  if  she  chose, 
might  take  his  place ;  and  if  Byers  left  a  widow,  she  should 
continue  in  the  business  with  the  surviving  partners,  and  then 
she  should  hold  said  house  on  said  terms  and  conditions.    Byers 
-died  in  1778  ;  his  widow,  the  plaintiff,  continued  in  the  part- 
nership with  D.  and  B.  till  it  expired ;  and  she  sued  Dobey  for 
£12  10*.,  half  of  said  rent.    Held,  Dobey  and  Bethell,  were 
jointly  held  to  pay  said  rent,  and  private  cash  meant  only, 
that  this  rent  should  not  be  paid  out  of  the  partnership  stock. 
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Ch.  52.    So  men  are  partners,  when  they  agree  to  come  in,  share  and 

Art.  2.      share  alike,  to  any  trade  or  bargain*    Layfield  and  others, 

s^-v-^s  the  defendants,  were  partners  and  bankers,  and  the  plaintiff 

Saik.  292,     gave  Layfield  20*.  for  a  ticket,  and  he  promised  to  pay  the 

cm^— d*      Pontiff  &e  prize ;  and  the  ticket  drew  £40,  for  which  the 

1  Esp.  292.    plaintiff  brought  assumpsit  for  money  had  and  received  to 

his  use,  by  the  defendants.    It  was  objected  that  the  plain- 
tiff dealt  with  Layfield  alone.     But  Holt,  C.  J.,  held,  that  the 
defendants  were  partners,  and  as  no  disclaimer  appeared  in 
the  others,  the  plaintiff  had  judgment. 
Imp.JW.  P.        ^  3^  Among  partners  it  is  not  necessary  to  provide  against 
Carta.  170.    survivorship,  for  the  law  creates  none  among  merchants  or 
—Watson,     men  in  trade,  but  the  right  of  action  survives  on  all  joint  con* 
^rT"  tracts. 

340  ym*  §  4.  In  this  case  the  court  decided  that  if  A  and  B,  who  are 

Dougl.  654,   not  partners,  receive  a  bill  of  exchange  made  to  them,  this 

Whjtcomb     makes  them  partners  as  to  this  transaction,  and  one  of  them 

Ljj^J"    may  endorse  the  bill.    So  two  attornies  and  conveyancers 

R.  289.    '     are  partners,  whenever  they  share  in  the  loss  and  profit 

of  the  business ;  and  the  acknowledgment  of  one  partner 

is  sufficient  to  take  the  case  out  of  the  act  of  limitations. 

5  Taun.  74.  An  agent  paid  by  a  proportion  of  profits  of  an  adventure  is 

not,  therefore,  a  partner  in  the  goods. 

Art.  2.  How  one  is  affected  by  the  act,  <frc.  of  another. 
Cowp. 405,       §i.  Barnes  and  Ridgate,  the  bankrupt,  were  partners; 
awT  *ee$  V»   Barnes  ^ve^  *n  Maryland,  and  Ridgate  m  England.     The 
Hanbury.—  defendant  paid  bills  and  lent  his  credit,  confiding  consign- 

2  Eep.  349.    ments  of  tobacco  to  him,  to  be  pledged  for  the  monies  he  ad- 

vanced.   Ridgate,  July  15,  1772,  committed  an  act  of  bank- 
ruptcy.    Barnes  conveyed  the  tobacco  to  the  defendant ;  af- 
terwards he  returned  to  England,  and  became  a  bankrupt 
also.    A  joint  commission  issued  against  both,  &c.     The 
plaintiff  contended,  that  all  the  consignments  by  Barnes  after 
July  15,  1772,  were  void.    But  the  court  held  the  consign- 
ment good,  and  said,  that  the  act  of  the  solvent  partner  or 
ca^oUue™  ^der,  for  a  valuable  consideration,  is  valid,  after  an  act  of 
on  a  written  bankruptcy  committed  by  a  partner,  without  his  knowledge, 
instrument     or  any  colour  of  fraud;  that  the  assignees  are  precisely  in 
"Fth  by-one  the  place  of  the  bankrupt,  and  if  the  partnership  had  been 
his  own"1     dissolved,  and  the  tobacco  had  remained  in  Barnes's  hands, 
name ;  Ridgate  could  not  have  had  an  action  against  him  for  the 

}  ^f7'^**  goods  specifically  ;  he  could  only  have  claimed  a  balance  of 
150?  account ;  "  that  a  secret  act  of  bankruptcy  by  one  partner, 

will  not  avoid  an  honest  conveyance  of  partnership  effects 
by  the  other ;"  "  each  has  a  power,  singly,  to  dispose  of  the 
whole  partnership  effects  ;"  u  that  if  partners  dissolve  their 
partnership,  they  who  deal  with  either,  without  notice  of  such 
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dissolution,  have  a  right  against  both."  "  After  a  dissolution  Ch.  52. 
by  agreement,  by  execution,  or  by  a  bankruptcy,  the  part-  Art.  2. 
ner  out  of  possession  of  the  partnership  effects,  has  the  same 
lien  on  any  new  goods  bought  in,  he  had  on  the  old ;  but  ad- 
mit the  secret  act  of  bankruptcy  by  one  is  a  dissolution,  and 
from  that  moment  her  assignees  and  the  other  partner  are 
tenants  in  common  of  the  partnership  effects,  yet  they  can- 
not recover  in  trover.  After  a  dissolution,  one  partner  can- 
not change  the  possession,  or  have  an  actual  division  of  the 
partnership  effects ;  he  can  onl  v  have  his  balance  of  account* 
His  executor,  or  other  person  deriving  under  him,  can  be  in 
no  better  situation.  One  tenant  in  common  cannot  have  tro- 
ver against  the  other.  In  the  Jus.  Code  it  was  a  rule,  that  one 
partner  was  not  liable  to  answer  damages  to  another,  if  be 
use,  in  managing  their,  concerns,  the  same  diligence  he  uses 
b  his  own.    Jus.  .Inst.  L.  3,  tit.  20,  s.  9. 

§  2.  If  one  of  the  partners  takes  a  promise  in  writing  in  }  D*y*»  R. 
his  own  name,  the  partnership  cannot  sue  upon  it,  and  other  "■enwi  14*« 
cases  stated  in  other  parts  of  this  work,  as  Boson  v.  San- 
ford,  Salk.  440 ;  Hoare  v.  Dawes,  Dough  371 ;  Wittell  v. 
Chambers,  Dougl.  814;  Harrison  v.  Jackson,  7  D.  &  E. 
207 ;  Coope  v.  Eyre,  1  H.  Bl.  37  ;  Arden  v.  Sharpe,  2  Esp. 
R.  524 ;  3  Mod.  32)  :    One  cannot  bind  the  other  by  deed. 

§  3.  In  this  case,  held,  if  two  are  partners,  as  attomies  and  7  D.  k  E. 
conveyancers,  and  one  of  them  receive  money  to  be  laid  out  *?* — 814 
on  a  mortgage,  the  other  is  answerable  for  the  amount,  wittcil  v. ' 
though  his  partner  gave  only  his  separate  receipt;  being  in  Chamben. 
partnership,  the  credit  was  in  fact  given  to  both,  and  the  zjnp*  M*p# 
one  who  did  not  sign  the  receipt  would  have  shared  in  the 

Ewfits,  if  there  had  been  any.    The  case  above,  in  Day's 
eports,  may  be  questioned. 

§  4.  In  this  case  B  signed  a  bond  as  surety,  conditioned  that  ^aJJ • 530' 
a  certain  clerk  should  faithfully  serve  A,  in  his  business  of  a  J^}!— 
brewer,  for  an  indefinite  time,  and  A  took  in  &  partner,  and  *Saund.4U. 
the  same  clerk  served  both  partners,  and  embezzled  their  — 6  D.  &  E. 
monies.    The  court  held,  that  B,  the  surety  in  the  bond,  was  Jjjjj^"  ^3 
not  liable,  for  his  bond  extended  not  to  the  partnership ;  same 
case,  Wright  v.  Russell,  2  W.  Bl.  934,  936 ;  like  case,  1  D. 
&  E.  391,  294,  Barclay  &  al.  v.  Lucus ;   ch.  144,  a.  10, 
s.  10,  &c. 

§  5.  Every  partner  is  liable  to  pay  the  whole  on  the  exe-  2W.B1/696. 
cution  against  them,  and  the  proportions  of  the  partners  must  Z4  Bo^i7* 
be  settled  among  themselves;   the  plaintiff  may  sue  one,  p. 34.—' 
though  he  may,  by  a  plea  in  abatement,  compel  him  to  join  3Atk.  91.— 
them  all :   and  if  he  sue  all,  he  may  levy  his  execution  on  !£' *E" 


lBaraet,214 — 2  Ves.  Jr.  540.— 4  Ves.  8*4.-6  East,  509.-6  Atk.  610,   Dormant  t. 
Watson — Imp.  M.  P.  3*6, 3*9,  and  below. 
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Ch.  52.    one  only  $  and  if  one  be  out  of  the  country,  the  other  may  be 

Art.  2.      sued  alone,  or  rather  all  must  be  sued  according  to  the 

s^sr^,  contract,  and  on  its  appearing  to  the  court,  that  one  or  more 

of  them,  is,  or  are,  out  of  the  government,  and  that  one  or 

more,  however,  has  been  served  with  the  suit,  the  court  will 

allow  the  action  to  go  on. 

8  Mass.  R.  §  6.  In  this  case  the  plaintiff,  defendant,  and  one  Har- 
£*°9  4*4*  rington,  by  indenture,  entered  into  partnership  and  contribute 
Giilis .    *'    ec*  severally,  and  in  different  proportions,  to  the  joint  stock* 

Gillis  withdrew  from  the  partnership,  in  violation  of  this 
agreement,  which  was  for  five  years.  Held,  each  partner, 
Dunham  &  Harrington,  had  his  right  of  action  against  Gillis, 
though  objected,  in  arrest  of  judgment,  he  had  entered  into  a 
covenant  with  the  plaintiff  and  Harrington,  jointly ;  as  ap- 
peared by  the  plaintiff's  declaration.  And  the  court  cited 
3  Mod.  263,  Tippet  v.  Hawkey  $  and  eaid,  the  consideration 
is  several ;  they  contributed  severally,  &c^  "  their  covenants 
were  several,  and  each  has  his  several  remedy  for  a  breach," 
and  "  the  admission  of  the  indenture  in  evidence,  at  the  triad, 
was  therefore  proper." 

9  Mass.  R.  §  7.  Assumpsit  for  saddle-trees,  against  one  partner ;  plea 
119,  Sylves-  in  abatement  another,  &c."  John  MinoU  By  the  copartnership, 
ter& ai.  v.     t^e  defendant,  was  to  find  the  stock,  and  Minot  to  do  the 

work,  profits  to  be  equally  divided,  and  defendant  bought 
stock  on  credit  for,  &c,  charged  to  him  alone.  Held,  liable $ 
no  evidence  the  plaintiff  knew  of  the  partnership ;  betide*, 
the  defendant's  sole  liability  was  according  to  the  terms  of 
the  partnership, 
imp.  M.  P.  §  8.  The  action  survives  among  partners,  but  not  the  right 
325.  to  property.    Ju*  acrescendi  inter  mercatorts  hewn  non  habeU 

§  9.  I  may  sue  my  partner  for  monies  had  and  received, 
for  my  monies  wrongfully  carried  to  partnership  account ;  he 
has  no  right  to  do  this  without  my  consent,  ana  when  he  does 
this  without  that  consent,  he  misapplies  my  private  money, 
and  becomes  accountable  to  me  for  it. 
4  D.  &  E.         §  10.  A  and  B  were  partners ;  A  died,  and  C  received  their 
476,*  Smith    partnership  monies ;  B  may,  in  hi*  axon  right,  sue  C,  for  A  and 
v.  Banow.    .g  never  had  cause  of  action  against  C,  as  he  received  the 
monies  after  A  died.    The  cause  of  action  then  did  not  sur- 
vive, but  accrued  to  B  by  C's  receipt  of  the  monies  after 
A's  death. 
iOMatt.&*       §  U*  This  was  case,  on  a  note  against  Taylor  <r  Hall, 
54,  Eaton  *  signed  for  Jokn  Taylor  6>  Co.    John  Taylor,  after  their  part- 
Tayior  fc  si.  aership  dissolved,  one  of  them,  made  this  note;  on  it  the  other 

made  a  payment ;  this  was  held  sufficient  to  charge  both. 
3Johfi*«Cas.      One  partner  cannot  hind  his  copartners  by  seal:  when 
180.— l  Dal-  on€  gave  a  specialty,  signed  with  the  name  of  the  firm, 
lu*  n0*       for  a  simple  contract  debt  of  it,  and  the  creditor  released 
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that ;  held,  the  sealed  instrument  was  not  binding.  But  one  by    Ch.  52. 
seal  may  bind  the  other  if  immediately  assenting ;    as  where    Art.  2. 
one  of  two  partners  executed  an  arbitration  bond,  to  which  v^*v^^/ 
he  subscribed  the  name  of  the  firm,  and  affixed  one  seal,  the  9  Johns.  R. 
other  partner  having  previously  read  and  approved  the  bond,  JJ^jSJi 
and  consented  his  copartner  should  execute  it  for  both,  and  Bloodgwi. 
being  in  the  same  store  at  the  time  of  the  execution,  though 
it  was  not  actually  signed  and  sealed  in  his  immediate  pre- 
sence.   Adjudged  a  good  bond,  well  executed,  so  as  to 
make  it  the  deed  of  both ;  and  one  piece  of  wax  ma v  answer 
for  several  grantors,  and  another  person  may  seal  for  the 
obligor. 

In  OBsvmprit  against  Ferris  and  two  others,  for  goods  sold  10  Johns.  R. 
and  delivered  by  the  plaintiff.   Held,  that  the  acts  and  de-  SSl^1' 
clarations  of  one  of  the  three  were  not  admissible  evidence  Terr*  Sfai. 
directly  to  implicate  or  charge  one  of  the  two  as  a  partner, 
though  evidence  to  shew,  that  he  who  made  the  declaration, 
considered  himself  a  secret  partner*    New  trial  granted. 

A  and  B  are  partners  in  trade,  but  B  is  a  secret  one,  A  s  Cranch, 
buys  goods  of  C,  and  gives  his  note  in  the  name  of  A ;  C  *53,  Sheeny 
sues  A  alone  on  the  note,  and  obtains  judgment,  then  dis-  JfnJ^Jf" 
covers  that  A  bought  the  goods  on  partnership  account,  then  jamesson. 
sues  A  and  B  jointly,  stating  B  secretly  traded  with  A  under 
the  name,  title,  style,  and  firm  of  A ;  and  under  the  name, 
&c  of  A,  made  the  note,  &c. ;  A  put  in  no  plea.    B,  in  bar 
of  the  action,  pleaded  the  said  judgment;  and  held,  no  bar: 
2.  The  whole  of  a  joint  note  is  not  merged  in  a  judgment 
against  one  of  the  makers,  on  his  individual  assumpsit,  but 
the  other  may  be  charged  in  a  joint  action  if  he  plead 
severally. 

Appeal  from  a  decree  of  the  Superior  Court  of  Chancery ;  Freelands  *. 
and  held,  the  answer  of  one  joint-partner,  in  the  name  of  both,  tojdj*  al- 
ia sufficient ;    the  plaintiff  having  filed  a  general  replica-  2^£n.  ^ 
tion,  and  not  having  done  any  thing  to  compel  the  other  to  Mnn.  575, 
answer.  687* 

The  plaintiff,  W.,  filed  a  bill  in  the  county  court  of  B.,  J^Sf0™? * 
against  David  Gray,   deceased,    stating  they  and  Smith  ^^n.^1 
Stoughton  were  partners  in  the  purchase  of  certificates,  and  Mun.  603, 
the  bill  was  for  settling  their  partnership  concerns.    Held,  614. 
1.  every  partner  must  be  a  party :    2.  one  not  so,  is  not  a 
witness ;  ch.  87,  a.  46,  s.  4.  G.,  owing  S«,  and  S.  W.,  if  G.,  in 
consideration  of  the  debt  to  S.,  verbally  promise  to  pay  S's 
debt  to  W.,  but  W.  does  not  discharge  S.,  the  promise  is  col- 
lateral and  void :    5.  nor  is  S.  a  witness  to  prove  the  promise : 
6.  no  interest  on  an  account  not  liquidated :   7.  a  party's 
books  of  account  must  be  taken  together,  and  credits  must 
not  be  collected  from  them  to  charge  him,  without  admitting 
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Ch.  52.    the  debts  charged  in  his  books :   8.  where  a  bill  seeks  a 
Art.  2.     discovery  only,  the  cause  ends  with  the  answer.     Hindman 
s^^v^^^  v.  Taylor. 

4  East,  144,        §  12.  ^  and  B,  not  partners  as  between  themselves,  but  part- 
Bianchard     ners  ***  *°  third  persons.   As  where  A,  without  money  or  credit, 
&  ai.  ex'n.    offered  to  B,that  if  he  would  order  with  him  certain  goods,  to 
be  shipped  as  an  adventure,  and  if  any  profits  should  arise  from 
them,  B  should  have  half  for  his  trouble.    B  lent  his  credit,  and 
ordered  the  goods  on  their  joint  account,  which  were  furnish- 
ed accordingly,  and  paid  for  by  B  alone  afterwards.    Held, 
he  was  entitled  to  recover  back  such  payment  in  assumpsit 
against  the  executor  of  A,  who  had  not  accounted  to  him  for 
the  profits :   2.  the  contract  did  not  constitute  a  partnership, 
as  between  A  and  B,  but  only  an  agreement  for  a  compen- 
sation for  trouble  and  credit:  but  3.  B  was  liable  as  a  part- 
ner to  third  persons  as  creditors ;  B  recovered  £75  in  an  ac- 
tion for  money  paid,  laid  out,  and  expended,  the  amount  the 
l  Johm.Cas.  goods  cost,    nut  when  there  is  a  special  and  limited  part- 
"wand?*    ners^Pi  and  persons  deal  with  it,  knowing  it  to  be  such,  they 
811   *      are  bound  by  the  terms  of  such  partnership,  and  cannot  hold 
the  parties  beyond  those  terms.  See  Waugh  v.  Carver  if  al. 
1H.B1.37,        §  13.  If  persons  be  joint  in  the  purchase,  they  must  be  so  in 
rTlEyre&ai"   the  future  sales,  or  they  are  not  partners.    This  was  an  action 
-Many  cam  by  Coope  and  seven  others  v.  Eyre  and  five  others,  on  the 
cited — t  w.  sale  of  oil,  a  ship's  cargo.    In  1786,  the  defendants  entered 
Wa^h9        *nt0  an  a8reement  t°  purchase  goods  in  the  name  of  Eyre 
Carver.—      (one  °f  them)  only,  and  to  take  aliquot  shares  of  the  pur- 

1  Camp.  R.  chase ;  but  no  evidence  they  were  jointly  to  resell  the  goods, 
sin'  dS*       Eyre,  the  ostensible  buyer,  failed.   Held,  the  other  defend- 

2  Camp.il.  ants  were  not  partners,  and  so  no  action  lay  against  them,  as 
45, 302,  en.  they  did  not  job  in  fact  in  the  purchase.  In  case  of  a  pitrt- 
— lOVesey,  nership,  "all  the  partners  are  liable  as  one  individual;"  the 
1 *4«  «  nile  is,  if  a  partner  shares  in  the  advantages,  he  also  shares 

in  all  disadvantages."  "  In  order  to  constitute  a  partnership, 
a  communion  of  profits  and  loss  is  essential ;"  "  the  shares 
must  be  joint,  though  it  is  not  necessary  they*  should  be 
equal."    "  If  the  parties  be  jointly  concerned  in  the  pur- 
chase, they  must  also  be  jointly  concerned  in  the  future  sale, 
otherwise  they  are  not  partners."    The  defendants  consti- 
tuted three  houses ;  only  one  of  them,  Eyre  &  Co.,  contracted 
with  the  plaintiffs  for  the  oil. 
1H.B1.1S6,      §  14.  Assumpsit  by  the  endorsee  of  a  bill  against  the  os- 
Fmf°Ur  *<fc    tens*k'e  endorsers,  who  appeared  to  be  the  drawers  of  the 
ai,  y%°n       bill ;  the  action,  in  fact,  was  for  monies  the  plaintiff  said  he 
had  paid  to  the  use  of  the  defendants,  by  paying  monies 
which  had  been  applied  to  pay  a  debt  they  contracted  when 
partners.    The  plaintiff  was  a  factor,  &c.  and  the  three  de- 
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fendants,  partners  from  midsummer,  1785,  to  July  28,  1787,  Ch.  52. 
and  then  dissolved  their  partnership  in  due  form,  and  gave  Art.  2. 
proper  gazette  notice ;  also  notice,  all  demands  on  the  house  s^»v^»/ 
would  be  paid  by  Finlyson,  and  that  he  was  empowered  to 
receive  and  discharge  all  debts  due  to  it.  At  the  time  of  this 
dissolution,  one  Scott  owed  the  house  £758,  and  that  owed 
Douglas  &  Co*  £890:  September  21,  1787,  Finlyson  drew 
the  bill  in  question  on  Scott,  in  the  name  of  said  house,  paya- 
ble November  23,  1787,  for  £304  2*. ;  this,  Scott  accepted. 
October  9,  1787,  Finlyson  endorsed  it,  in  the  name  of  said 
house,  to  the  plaintiff;  he  discounted  it  by  giving  his  own 
promissory  note  for  £304  3*.  Q<2.,  payable  November  25, 
1787 ;  this,  the  plaintiff's  note,  was  endorsed  by  Finlyson 
to  Douglas  fc  Co.  who  discounted  it,  and  received  the  monies 
they  had  advanced  by  so  discounting  the  note  back  again 
from  Finlyson,  in  part  payment  of  the  debt,  due  to  them 
from  the  house.  When  the  note  became  due,  the  plaintiff 
paid  it  to  Douglas  &  Co. :  two  days  before  Scott's  bill  be- 
came due,  Finlyson  took  it  up,  and  gave  in  lieu  of  it  another 
bill  to  the  plaintiff,  accepted  by  Lee,  Strachan  &  Co.,  but 
did  not  take  back  Scott's  bill ;  the  bill  of  Lee  &  al.  was  not 
paid,  and  Finlyson  became  a  bankrupt.  The  plaintiff  sued 
all  the  partners  on  Scott's  bill,  and  had  a  verdict :  new  trial 
granted.  At  first,  Lord  Loughborough  was  in  favour  of  the 
plaintiff,  but  said  he  found  he  was  mistaken,  and  observed 
the  business  above  stated,  was  carried  on  without  any  idea 
the  former  partners  were  to  be  bound,  and  that  when  the  ' 
plaintiff  paid  the  note  to  Douglas  &  Co.,  no  debt  was  due 
to  them  from  the  house  or  partnership ;  so  the  plaintiff's  pay- 
ment was  not  a  payment  to  its  use,  though  the  money  raised 
by  discounting  his  note  before  it  was  due,  was  in  fact  paid 
in  discharge  of  a  partnership  debt ;  yet  the  plaintiff  could  not 
follow  the  money  through  all  the  applications  of  it  made  by 
Finlyson. 

§  1 5.  The  liability  of  a  secret  partner,  (frc.    Endorsees  against  7  East,  2io, 
the  endorsors  of  a  bill,  as  partners  with  one  Payne,  deceased.  S^11  &  ■*• 
Wood  &  Payne  were  grocers  in  Liverpool,  and  traded  under  the  cie^eland 
firm  of  Wood  if  Payne,  from  January,  1 802,  to  January,  1 804.  Wood!— See 
In  May,  1802,  Steele  became  their  secret  partner,  and  con-  *E§p.R. 
tinued  so  to  January,  1804,  in  the  business  of  buying  and  i^J3]rL 
selling  cotton,  carried  on  under  the  same  firm  of  Woodfr  iDay'i36 
Payne,  and  at  their  counting  house ;  but  Steele  was  never  in-  Barber  ». 
terested  in  the  grocery  business,  and  was  inactive  in  the  %yium'77fi 
cotton  business ;  nor  was  he  known  as  a  partner  to  the  world      et€7i54*'- 
or  the  plaintiffs.    The  plahtfiffs  sold  Wood  &  Payne,  as  gro- 
cers, sugars,  for  which  they  gave  their  acceptance  in  the 
firm  of  Wood  &  Payne,  to  pay  October  11,1 803 ;  not  being 
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Ch.  52.  able  to  pay,  and  having  a  bill  drawn  by  one  Maitland  &  al. 
Art.  2.  for  cotton  sold,  and  this  bill,  the  property  of  the  cotton  part- 
s^v^  nership,  in  which  Steele  was  copartner.  Wood  &  Payne, 
October  8,  1803,  delivered  this  bill  to  the  plaintiffs,  (bill 
sued)  with  others,  to  provide  for  their  acceptance,  and  Wood 
&  Payne  endorsed  said  bill  in  the  firm  of  Wood  &  Paine, 
but  without  Steele's  actual  knowledge ;  u  as  all  other  bills  in 
the  cotton  concern  were."  Said  bill  was  dishonoured;  of 
which  Wood  &  Payne  had  due  notice ;  they  became  bank- 
.  rupts  January  16,  1804,  and  the  effects  of  the  cotton  con- 
cern were  not  sufficient  to  pay  its  debts,  and  allowed  when 
Steele  had  pai4  those  debts  he  would  be  a  creditor  of  the 
concern.  Judgment  for  the  plaintiffs  on  the  bill;  for  Wood 
&  Payne,  being  partners  with  Steele  in  the  cotton  concern, 
had  power  to  dispose  of  this  bill,  property  of  that  concern, 
as  they  thought  proper.  One  partner  may  endorse  bills 
without  the  other,  &c,  or  sell  the  partnership  effects,  &c, 
and  he  only  is  liable  to  his  partner  for  the  misapplication  of 
the  funds ;  and  is  a  valid  disposition  to  a  third  person,  if  he  do 
not  collude  with  this  disposing  partner,  to  defraud  another  part- 
ner :  the  objection  was,  that  Wood  b  Payne  gave  the  bill  to 
the  plaintiffs,  as  a  pledge  for  the  debt  of  Wood  &  Payne,  and 
one  partner  has  no  power  to  pltdge  the  goods  or  securities  of 
another;  and  the  plaintiff's  knowledge  afterwards  of  the 
fraudulent  endorsement  of  the  bill,  was  the  same  as  such 
knowledge  at  the  time  of  the  endorsement;  if  so,  the  plain- 
tiff could  not  avail  himself  of  a  fraud  he  was  a  party  to.  But 
the  court  held,  the  plaintiffs  were  innocent  when  the  bill  was 
endorsed,  and  their  after  knowledge  of  fraud  did  not  affect 
the  case.  And  Lord  Ellenborough  said,  "  that  if  the  creditor 
<jf  one  of  the  partners  collude  wicfe  him  to  take  payment  or 
security,  for  his  individual  debt,  out  of  the  partnership  funds, 
knowing  at  the  time  it  is  without  the  consent  of  the  other  part- 
ner ;  it  is  fraudulent  and  void;  but  if  it  be  taken  bonafidt,  without 
such  knowledge  at  the  time,  no  subsequently  acquired  know- 
ledge of  the  misconduct  of  the  partner,  in  giving  such  secu- 
rity, can  disaffirm  the  act ;"  for  by  the  endorsement,  the 
property  of  the  bill  vested  in  the  plaintiffs,  and  such  after 
knowledge,  could  not  divest  it. 
10East,264,  §  16.  Only  implied  authority ,  by  which  one  partner  binds 
Gallway  v.    another  by  signing  bills  and  nptes  in  their  joint  names,  and 

Jtatthson  ma7  ^e  r6^111^  ky  express  previous  notice  to  the  party 
taking  such  security  from  one  of  them,  that  the  other  would 
not  be  liable  for  it,  and  this,  though  represented  to  the 
holder,  by  the  party  signing  such  security,  that  the  money 
advanced  on  it  was  raised  to  be  applied  to  pay  partnership 
debts ;  and  though  a  greater  part  of  it  were  in  fact  so  ap- 
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plied.   Nor  can  he  receiver  against  the  other  partner  the    Ca.  52. 

amount  of  the  sum  so  applied  to  the  payment  of  partner-    ArU  2. 

ship  debts  against  such  notice.    The  action  was  on  the  joint  ^/v 

note  £200  of  the  defendants,  and  one  Whitehouse,  deceased ; 

Matthew,  who  made  it  in  the  name  of  the  firm,  was  defaulted, 

and  Smithson  defended  on  the  ground,  the  plaintiff,  before  he 

took  the  note,  had  notice  of  an  advertisement  just  then  pub* 

lished  in  a  newspaper  by  Smithson,  warning  all  persons  not 

to  trust  Matthew  on  his  {Smithson? s)  account,  and  that  he 

would  no  longer  be  liable  for  drafts  drawn  by  the  other  part* 

ners  on  the  partnership  account* 

§  17.  B  and  four  otners  were  owners  of  a  cargo,  in  distinct  Holmes  v. 
proportions ;   this  was  sold  in  Calcutta,  and  the  proceeds  United  Ins. 
were  invested  in  a  return  cargo,  and  B  carried  on  trade  for  PjJJ^  c 
himself,and  was  no  way  connected  in  trade  with  the  others :  339. 
held,  they  were  not  partners* 

§  18.  The  goods  of  five  partners  were  imported,  and  of  2  Johns.  R. 
course  they  became  indebted  for  the  duties  to  the  United  5J*v£?S|  !£ 
States ;  one  of  them  gave  his  bonds  for  them ;  T,  his  surety.  2— M.  308. 
The  one  who  gave  the  bonds,  died,  and  T.  paid  them,  and    *~~ 
sued  a  surviving  partner  sirrml  cum  the  others,  for  monies 
paid,  &c.    Held,  1.  monies  paid  for  the  surviving  partners, 
after  the  death  of  one,  did  not  support  an  action  on  an  im- 
plied promise  by  all  the  partners:    2.  the  claim  of  the 
United  States  against  the  copartnership,  by  the  said  bond, 
was  extinguished :   3.  the  surety,  T.,  had  a  right  of  action 
only  against  the  partner  who  signed  the  bond. 

§  19.  Though  one  partner  may  sell  the  partnership  effects,  3  Johns.  R. 
his  warranty  of  them  binds  him  only,  and  the  action  on  the  ,4*»  ^lark 
warranty  may  be  brought  against  him  alone.   15  Cranch,  v*   °haes- 
289. 

§  20.  Held,  1.  If  A  and  B  be  partners,  and  I  sell  goods  4  Johns.  R. 
to  A  on  his  own  account,  and  take  partnership  security,  it  is  **}\  S80> 
a  fraud  in  me,  on  the  other,  partner  not  consenting,  and  he  is  Vt  R^Sereit. 
not  liable :   2.  If  there  be  a  limited  partnership  in  any  par-  -Isereral 
ticular  business,  one  partner  cannot  bind  another  in  any  *****  c»t«d 
matter  not  connected  with  that  business :   3.  a  third  person's  ^jjj^0* 
knowledge  of  the  limited  nature  of  the  partnership  will  be  in-  Spencer,  J. 
ferred  from  circumstances :   4.  a  gazette  notice  of  the  limited  dissented  on 
nature  of  such  partnership,  when  commenced,  is  constructive  ?J5* 
notice  to  all  afterwards  taking  the  partnership  security. 
2  Caines,  246  ;  2  Johns.  R.  300. 

§  21.  The  partnership  contract  being  unknown  to  third  1  Dal.  269, 
persons,  ought  not  to  affect  them  who  act  under  a  legal  au- 
thority from  one  of  the  partners ;  one  of  them  may  empower 
a  clerk  under  the  firm,  to  accept  bills,  sign  and  endorse 
notes,  &c. 
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Davidson. 
Cowp.  449. 
3  Bos.  &  P. 
254,  288, 
289. 

2  Dallai, 
277,  Mc. 
Cartyv. 
Emlen. 


Ch.  52*  Art.  3.  How  one  is  affected  by  a  judgment  against  another* 
Art.  4.  §  1.  If  there  be  two  partners  in  trade,  and  there  be  a  judg- 
^yvw  ment  against  one,  the  sheriff  must  seize  all  the  goods  and 
Salk.292,  sell  an  undivided  moiety,  and  the  other  partner  and  pur- 
Haydon  v.  chaser  will  be  tenants  in  common ;  and  if  the  officer  sells  the 
Cowp?447,  whole,  he  must  pay  over  to  the  other  partner  his  share  of 
Dougi.  660,  the  money,  and  this  will  be  in  proportion  to  his  share  in  the 
Eddie  r.  partnership  effects,  and  he  may  have  assumpsit  for  money 
had  and  received,  if  his  share  of  the  sales  be  not  paid  to 
him.  And  2  Ld.  Raym.  871,  Jockey  v.  Butler;  15  Mass* 
R.  82 ;  or  if  this  officer  sell  the  whole,  this  makes  him  a 
trespasser  ab  initio. 

§  2.  It  has  been  decided  in  Pennsylvania,  that  a  partner* 
ship  debt  may  be  attached  to  answer  a  separate  debt  due  to 
a  creditor  of  one  of  the  partners  *,  Emlen  owed  McCarty  & 
Cummings ;  Cummings  died ;  McCarty  sued  Emlen  for  the 
debt ;  pending  the  action,  Pringle,  a  creditor  of  McCarty, 
Bongl.  660.   alone  attached  Emlen  as  trustee,  and  recovered  a  moiety  of 

U  ai.  p.  As  to  matters  pending  in  court,  our  courts  do  not  adopt 

Conine.         the  principles  of  the  superior  courts  in  England,  but  the 
3LVeB;  J'ss'  partnership  creditors  must  first  be  paid ;  4  Ves.  J.  396, 

§  3*  Several  owners  of  different  ships  entered  into  a  bond 
to  a  trustee,  and  bound  themselves  and  their  assigns  to  in- 
demnify each  other  to  a  certain  amount,  if  any  of  their  ships 
should  be  lost ;  one  of  them  sold  his  ship  and  she  was  lost. 
Held,  the  others  were  not  bound  under  the  bond,  unless  he 
6old  (with  the  ship)  his  interest  in  this  agreement;  385 
note :  but  if  the  vendor  agree  to  pay  the  purchaser  a  cer- 
tain sum  if  the  ship  be  lost,  the  vendor  continues  interested, 
and  will  recover. 

Art.  4.    Surviving  partner,  fa. 

§  1.  Having  a  partnership  debt  due  to  him,  he  may  set  it 
off  against  his  own  private  debt  he  owes ;  and  he  may  join 
such  a  surviving  debt,  and  his  own  private  debt,  in  one  ac- 
tion.   5  D.  &  E.  493 ;  6  D.  &  E.  582. 

§  2.  If  one  of  two  partners  become  a  bankrupt,  the  other 
shall  not  be  charged  for  the  whole  debt,  otherwise  if  one 
dies,  then  the  contract  survives  against  the  surviving  partner ; 
when  one  becomes  a  bankrupt,  the  assignees  take  nis  place, 
and  hold  his  part  of  the  partnership  effects.  See  1  Johns. 
Cas.  405  ;  2  Johns.  Cas.  374  ;  1  Johns.  R.  34. 

§  3.  The  major  part  owners  of  a  ship,  gave  caution  in  the 
admiralty  to  the  minor  part  owners,  who  did  not  agree  to 
tham^lg  ^e  v°yage»  Held,  that  this  caution  must  be  sued  at  com- 
Peten,  288.   mon  law;  all  the  owners  of  a  ship  are  liable,  and  if  a  part- 

1  Dallas,  1«9, 250. 


Ayer  v. 
Wilson. 


Imp*  M.  P. 
3t7.— 3 
D.  &£. 
483,  Han- 
cock v. 
Haywood. 

Watson. 
335—1 
Mod.  45. 


6  Mod.  162, 
More  v. 
Rowbo- 
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ner  die,  payment  to  his  executor  or  administrator  is  not    Ch.  52. 
valid ;  must  be  to  the  survivor.  Art.  4. 

§  4.  By  this  law,  minor  part-owners  were  concluded  by  v^v^/ 
the  major  part,  as  to  setting  forth  the  voyage,  &c.  having  Mass.  Col. 
had  notice  of  the  meeting  therefor;   and  if  any  owner  Law< 
neglected  to  set  forth  his  part,  the  master  might  take  up 
monies  on  bottomry,  for  the  purpose ;  and  if  a  part-oamer  re- 
fused to  sign  a  charter-party,  to  let' the  vessel  to  freight,  he 
was  to  protest,  and  then,  on  sending  her  to  sea,  the  others 
who  sent,  were  to  stand  his  insurers,  according  to  the  custom 
of  merchants.    And  by  the  3d  section,  if  a  part  of  the  owners 
were  in  a  foreign  country,  the  master  was  not  to  vote  for  them, 
any  further  than  he  had  their  written  power.    An  executor 
and  surviving  partner  cannot  be  sued  jointly.    Carth.  1 70. 

§  5.  If  partners  adjust  their  accounts  and  strike  a  balance,  Taylor,  124. 
and  the  one  found  indebted,  makes  an  express  promise  to  pay ;  *^'  *  j^ 
assumpsit  lies  against  him,  though  there  be  a  covenant  be-  Moravia  v. ' 
tween  them  to  account ;  also  if  the  account  includes  private  Lery.— 479, 
items  in  it ;  but  assumpsit  lies  not  for  the  very  thing  secured  ^??tcr  •• 
by  deed.     1  Maule  and  Sel.  473,  476.  AUanson. 

§  6.  In  this  case,  the  court  decided  that  the  law  merchant,  4  Maw.  R. 
respecting  dormant  partners,  does  not  extend  to  speculations  Qr^elPitta  v# 
m  lands  ;  a  payment  made  to  the  executor  of  a  deceased    ree  y* 
partner  will  not  discharge  the  debt.     1  Dallas,  248,  Wallace 
v.  Fitzsimons. 

§  7.  In  this  case,  Daniel  and  Amos  Whitney  were  part-  5  Man.  R. 
ners  in  trade;  Daniel  died,  and  then  Amos  died;  Daniel  139»^h\t" 
Whitney  took  separate  administrations  on  their  estates ;  Cook  puSiitiffin" 
had  demands  against  these  partners ;  the  administrator  and  error  v. 
Cook,  by  a  justice  rule  "  submitted  all  demands  which  he  Cook- 
had  agaipst  the  deceased  partners,  or  either  of  them,  and  all 
demands  which  the  deceased  partners,  or  either  of  them,  had 
against  him ;"  the  referees  reported  there  was  due  from  the 
estate  of  Amos  Whitney,  the  surviving  partner,  $1002,  in  the 
hands  of  said  administrator,  with  costs  of  court  to  be  taxed, 
&c,  and  said  administrator  to  pay  the  costs  of  reference, 
and  said  Cook  to  recover  accordingly,  in  full  of  all  demands 
submitted.    The  report  was  accepted,  and  on  error  brought, 
it  was  affirmed ;  and  held,  by  the  court,  that  the  several  de- 
mands might  be  submitted  by  one  rule ;  Cook's  demands 
were  against  the  partnership,  and  could  be  proved  against 
the  administrator  of  the  surviving  partner ;  the  costs  award- 
ed are  a  charge  on  the  partnership,  as  the  damages  are ; 
also  costs  for  the  defendant  in  error. 

§8.  The  supposed  trustees,  Willett  and  Bullard,  stated  L3?8?:/1* 
they  owed  Herrick,  the  principal  defendant,  nothing  in  his  &  J  v^eTm 
individual  capacity  at  the  time  the  writ  was  served  on  them,  nek,  Wfflett 

VOL.  II.  50  *  •!•  tntttaei. 
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Ch.  62.  but  that  at  that  time  they  were  indebted  to  the  firm  of  Smith 
ArU  4.  &  Herrick,  % —  cash,  and  % —  payable  in  merchandize*  The 
v^^-v-^^  court  held,  the  defendants  were  not  trustees  to  Herrick,  one 
of  the  company  of  Smith  &  Herrick,  and  said  w  it  had  been 
several  times  decided  that  a  debt  due  to  a  partnership  is  not 
necessarily  goods,  effects,  or  credits  of  either  of  the  partners. 
Before  either  partner  can  rightfully  claim  to  his  own  use,  or 
for  the  payment  of  his  own  debts,  any  of  the  partnership  ef- 
fects, the  partnership  must  be  dissolved,  and  he  must  not  be 
a  -debtor  to  it.  To  ascertain  these  facts,  a  creditor  who 
wishes  to  apply  to  the  payment  of  his  debt,  a  debt  due  to 
the  partnership,  by  this  mode  of  attachment,  ought  also  to 
summon,  as  a  trustee,  one  of  the  partners,  as  well  knowing  the 
state  of  the  affairs  of  the  partnership;  and  if  on  examination 
it  shall  appear  that  the  principal  has  an  interest  in  the  part- 
nership effects,  after  their  debts  are  all  paid,  that  interest 
may  be  considered  as  effects  or  credits  of  the  principal,  and 
may  be  secured  by  the  attachment."  No  process  was  issued 
against  Smith. 
t  Johns.  R.  The  partnership  effects,  and  the  share  therein  of  every 
28°*  partner,  are  first  liable  for  partnership  debts,  and  not  till 

those  are  paid,  for  his  separate  debts. 

6  Mass.  R.        §  9.  Owner's  selling  cut.    This  was  assumpsit  for  supplies 

16  AiiHUikey  ^7  ^e  Pontiff  for  the  sloop  Betsey-Ann,  alleged  by  the 

«.  Auen        plaintiff  to  be  owned  by  the  defendants ;  the  plaintiff  was  a 

merchant  in  a  foreign  port,  and  the  supplies  were  necessary ; 

the  defendants  owned  her  when  she  left  home,  but  sold  out 

before  so  supplied,  though  this  fact  was  not  known  to  the 

plaintiff;  judgment  for  the  defendants.    The  master  ceased 

to  be  their  agent  when  they  bona  fide  sold  all  their  interest 

in  the  vessel ;  they  were  not  furnished  to  their  use,  and  the 

plaintiff  might  have  supplied  her  on  her  credit,  or  that  of  the 

master,  or  that  of  the  owners  at  the  time. 

9  Mass.  R.        §  10.  One  engages  to  pay  the  debts  of  all.    This  was  debt 

*°ii  H°1^t  on  a  "Km^»  conditioned  to  perform  articles  between  Caleb 
«.  Howard.    j[owarcj  ^d  plaintiff  on  one  part,  and  the  defendant  on  the 

other,  reciting  the  three  had  Wore  formed  a  partnership  in 
trade,  &c. ;  debts  due  to  and  from  the  copartnership,  &c. 
That  they  had  agreed  that  all  debts  due  to  them  jointly, 
should  be  assigned  to  the  defendant,  who  had  agreed  to  pay 
all  debts  the  company  owed  jointly,  to  any  person  or  per* 
sons ;  that  all  this  was  executed,  &c.  Hela,  he  was  liable 
for  a  debt  due  from  the  copartnership  to  the  plaintiff,  one 
of  the  other  copartners ;  for  "  one  of  tne  copartners  may  as 
well  be  a  creditor  to  the  firm  as  a  stranger,  and  if  he  was, 
the  defendant  agreed  to  pay  him ;"  "  on  the  other  hand,  if 
the  plaintiff  had  owed  the  firm,9'  he  must  have  paid  the  debt 
to  the  defendant. 
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A&t.  5.  French  law  on  the  subject*    This  law  has  in  42    Ch.  52. 
articles,  settled  all  the  material  principles  of  partnership ;     Art.  6. 
among  others,  these  principles  of  partnership  are  established*  v^^v-^/ 
Art.  20,  [29  Louisiana]  if  things,  the  enjoyment  of  which  *£\nclV5 ivjj 
only,  is  put  into  the  partnership,  are  certain  and  definite,  j^ ' 
and  which  are  not  consumed  in  the  use,  they  are  at  the  The  Ciyil 
risk  of  the  partner  proprietor.    If  the  things  are  consumed  in  Code  of 
the  use,  if  damaged  in  keeping,  if  they  have  been  destined  to  Jf^"^1 
be  sold,  or  if  they  have  been  put  into  the  partnership  on  a  to40i, re- 
valuation expressed  in  an  inventory,  they  are  at  the  risk  of  lates  to  the 
the  company ;  if  valued,  he  can  have  only  the  amount  of  the  ^i**:1  *»d 

!•»*»*  *  •  i      contains  it 

valuation.    Art  21.  A  partner  has  an  action  against  the  insiarti- 
company  not  only  by  reason  of  the  sums  he  has  disbursed  clei,  in  book 
for  it,  but  also  by  reason  of  the  obligations  he  has  bona  fide  J title  9i 
contracted  for  its  affairs,  and  the  risks  inseparable  from  his 
management  of  them,  u  de  sa  gestion."    Art.  22,  [31  Loui- 
siana.] When  the  acts  of  the  company  do  not  determine  the 
part  of  each  partner,  in  the  profits  and  losses,  the  part  of 
each  one  is  in  proportion  to  the  stock  he  puts  into  the  funds 
of  the  company ;  these  principles  founded  in  the  reason  of 
the  thing,  may  be  viewed  as  common  law,  in  all  countries. 

Part  of  the  owners  sending  the  vessel  to  sea,  &c.    See  ch. 
186,  a.  8,  as  to  prohibitions. 

Art.  6.  Pleadings  by  partners  and  evidence,  ©>c. 

§  1.  All  the  partners  must  join  in  bringing  the  action,  for  SjP*_5I,P# 
the  contract  is  joint ;  and  if  one  bring  it  alone,  or  two  bring  gtra\  820.— 
it  when  there  are  more  partners,  the  defendant  may  nonsuit  %  Man.  R. 
the  plaintiff,  or  plaintiffs,  on  the  trial,  for  the  contract  sued  in  jjJO,  Hart  ». 
such  case  is  not  the  same  that  was  made ;  the  one  declared  FiuSenl  * 
on,  and  the  one  in  evidence,  must  appear  to  be  different  con- 
tracts, especially  if  it  appear  from  the  plaintiff's  own  show- 
ing. 

§  2.  It  is  a  general  principle,  that  those  who  make  a  con-  5  Bac.  Abr. 
tract  must  be  sued ;  hence  a  declaration  on  a  contract  made  ^j^R. 
by  too  persons,  and  evidence  of  the  contract  of  one  ;  this  does  510.  * 
not  prove  the  declaration,  for  the  contract  proved,  varies 
from  the  one  in  issue. 

§  3.  But  if  a  partner  or  other  joint  contractor  be  omitted,  IS^S^l 
it  is  now  clearly  settled  this  matter  must  be  pleaded  in  lUunVflote* 
abatement  in  assumpsit,  in  all  cases  of  contracts.    Cabel  ?•  5  Bar.  9611, 
Vaughan,  1  Saund.  291  ;   Rees  v.  Abbot,  Cowp.  282  5  Le-  £"*  «. 
glise  v.  Champante,  1  Esp.  116;   3  Bl.  Com.  Christian's  Shttte' 
notes,  20 ;  1  Selw.  105 ;  2  W.  Bl.  R.  695,  and  2  W.  Bl.  R. 
947,  Abbot  *.  Smith. 

§  4.  But  it  has  been  held,  that  if  one  of  several  part-owners  6  D.  &  E. 
of  a  chattel,  sue  alone,  the  defendant  only  can  take  advan-  ™j^^£n 
tage  of  the  objection  by  a  plea  in  abatement,  even  though  the 
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Ck.  52.    defect  appears  in  the  declaration.    This  was  an  action  for 
Art.  6.     running  down  the  plaintiff's  ship ;  in  one  count  it  was  stated, 
s^^v-^^  he  was  sole  owner ;  in  another,  part-owner  of  one-fourth.  Ver- 
dict for  the  plaintiff — motion  in  arrest  of  judgment,  because 
it  appeared  m  the  declaration  the  plaintiff  was  l>ut  part-owner. 
ft  Mats.  R.     Judgment  not  arrested.     This  was  tort ;  otherwise,  had  it 

Ft*  HaidV"  keen  contract  5  -h*8  was  Irapfl***  but  Hart  v.  Fitzgerald  was 
i  gera  .  r^/evl'n9  in  which  our  court  decided,  that  a  part-owner  of  a 
chattel  cannot  maintain  replevin  for  an  undivided  part,  if  k 
appear  from  the  plaintiff's  own  showing,  he  is  but  part-owner, 
but  the  court  will  abate  the  writ.  Here  the  plaintiff,  one 
Page  and  Bodfish,  owned  fifty  spruce  logs,  as  part-owners,  or 
tenants  in  common ;  and  the  defendant,  a  deputy-sheriff  at- 
tached Bodfish's  undivided  fourth  part  in  them,  at  the  suit  of 
one  Clash,  and  traversed  the  plaintiff's  property  in  them, 
&c.  Plaintiff  joined  issue,  &c,  and  verdict  for  him  :  mo- 
tion in  arrest  of  judgment,  and  one  reason,  because  replevin 
does  not  lie  for  an  undivided  part  of  any  goods  or  chattels  : 
2.  And  other  owners  appeared  by  the  plaintiff's  declaration. 
Judgment  arrested ;  for  m  this  action,  tne  chattel  is  to  be  de- 
livered to  the  plaintiff,  and  is  in  law  not  capable  of  severance. 
Otherwise  in  trespass,  where  the  damages  may  be  apportion- 
ed among  the  part-owners  ;  and  so  in  case,  costs  for  the  de- 
fendants, Fletcher  v.  Pollard,  2  Hen.  &  M.  544, 550.  Mer- 
chants, in  settling  their  accounts,  in  a  controversy  between 
partners  only,  it  is  enough  to  examine  and  state  the  books  of 
the  partnership,  and  vouchers  to  support  each  claim  are  not 
required. 

1  Bow.  373,      |  5.  On  a  general  indebitatus  assumpsit  for  money  lent,  A. 

Hu^tbadc.     **•  1 75.3' th?  couTt  allowed  a  note  of  hand, dated  A*  P-  1 751> 
to  be  given  in  evidence  to  support  the  count  as  evidence  of 

money  had  and  received ;  and  on  a  second  count,  in  general 
indebitatus  assumpsit,  the  court  allowed  a  special  order  or  re- 
ceipt to  be  good  evidence. 

6  D.  &  E.  j  e.  Four  persons  received  money  of  the  plaintiff,  and 
dfnr».PaUl"  promised ;  and  so  the  contract  was  made  by  four  persons ; 
Mure.—  one  of  them  died ;  and  the  plaintiff  brought  assumpsit  for 
Watson  on    money  had  and  received  against  the  three  survivors.    Held, 

*hh>i!e333  ^e  cou^  not  Prove  money  had  and  received  by  the  four, 
*°*Ph  tjiat  jg  by  the  tjjree  survivors  and  the  one  deceased,  for  that 

is  a  contract  different  from  the  one  sued  on. 
*l4°h«i R"        ^ee  Lemon  v.  Walker  &  al.,  ch.  57,  and  many  cases  of 
'  seamen's  wages,  in  several  of  which  partners  and  part-owners 

are  concerned.    Action  against  all  the  partners,  not  support* 

7  Ma»a  R      ^  ky  proof  of  monies  paid  for  the  survivor. 

257,  Peters,  §  ?•  Case  for  money  had  and  received  by  the  defendant, 
adm.  v.  Da-  for  the  use  of  the  plaintiff,  as  administrator  of  a  deceased  part- 
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ner  ;  and  the  court  held,  a  demand  of  partners  in  trade  must    Ch.  52. 
be  collected  by  the  survivor,  though  an  adjustment  of  all  the     Art.  6* 
concerns  of  the  copartnership  be  made  between  them  and  ^v^ 
the  administrator  of  the  deceased  copartner ;  and  therein 
it  is  agreed  that  the  proceeds  of  this  demand  be  equally  di- 
vided between  them.    The  plaintiff  sued  for  the  part  of  this 
French  debt  that  belonged  to  his  intestate,  being  one-quarter ; 
half  belonging  to  him  and  his  partner,  Rawson,  absconded, 
and  half  to  the  defendant.    Davis  had  not  agreed  to  any 
severance  of  this  demand  between  the  partners ;  so  not,  by 
his  consent,  liable  to  the  action  of  each,  as  was  the  case  in 
Austin  v.  Walsh. 

§  8.  Assumpsit  on  account  annexed,  against  the  owners  of  10  Maw.  R* 
a  vessel ;  Durant  owned  half,  and  the  other  two,  Maynard  ^^j^a- 
and  Lamb,  half;  these  two  acted  as  ship's  husbands,  receiv-  nuit,fta].~ 
ed  and  disposed  of  all  cargoes,  and  paSd  all  expenses  for  all 
concerned.    April  21,  1809,  the  plaintiff  supplied  articles  of 
ship-chandlery,  about  $90,  and  September,  1 809,  other  arti- 
cles, about  $139;  for  these  sums  he  sued.     In  some  cases 
he  charged  "  Maynard  &  Lamb  Drs.  brig  Louisa,"  and 
others,  u  brig  Louisa  Dr»  Maynard  &  Lamb.    Plaintiff  in  his 
ledger  charged  u  Maynard  &  Lamb  and  the  owners  of  the 
Louisa,"  and  his  bill  made  out  accordingly  and  delivered  to 
M.  &  L.    Jan.  4,  1810,  M.  &  L.  gave  their  negotiable  note 
to  the  plaintiff  for  the  amount,  payable  in  sixty  days,  and 
receipt  given  for  the  note,  expressing  it  was  on  account ; 

Elaintiff  endorsed  the  note,  &c,  and  it  was  discounted  at  a 
ank  for  the  plaintiff,  and  he  took  it  up,  M.  &  L.  having 
failed  before  it  became  due.  Plaintiff  gave  no  credit  for  the 
note  in  his  books.  Held,  Durant  was  originally  liable,  as 
part-owntr  ;  "  but  by  the  plaintiff's  taking  and  negotiating  a 
negotiable  promissory  note  from  some  of  the  owners,  for  the 
sum  demanded  in  the  action,  the  case  is  brought  within  the 
principle  often  recognized  by  the  courts  of  law  in  this  com- 
monwealth, that  a  negotiable  promissory  note,  given  in  con- 
sideration of  a  debt  due  by  simple  contract,  is  a  discharge  of 
such  contract." 

§  9.  Assumpsit  against  ship-owners  of  Boston,  by  a  rigger  \\  m&m.  R. 
of  New- York,  for  repairs  on  their  vessel.    He  was  employed  34,  Jametr. 
by  the  Russels  in  New-York,  agents  of  the  defendants.    The  B«by  k  **- 
court  held  the  ship-owners  not  liable,  principally  on   the 
ground  that  the  plaintiff,  when  he  made  the  repairs  on  their 
ship,  gave  credit  to  the  Russels  and  not  to  them ;  therefore, 
he  never  called  on  them  till  the  Russels  failed.      Many 
rules  and  principles  laid  down  in  this  case  as  to  the  liability 
of  ship-owners. 
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Ch.  52.  §  1 0.  Liability  of  ship-owners  for  the  conduct  of  their  master. 
Art*  6*  Assumpsit  against  Brewer,  as  owner  of  the  ship  Louisa,  one 
^^v-^*^  W.  C.  D.,  master,  appointed  bj  the  defendants.  At  Monte 
li  Ma«.  R.  Video  the  master  received  on  board,  on  freight,  ten  bales  of 
99,  Walter  g^in^  ^d  the  bill  of  lading,  for  a  valuable  consideration,  was 
rewer.  ^j^g,^  to  ^he  plaintiff,  in  Boston ;  at  Monte  Video,  the 
master  embezzled  part  of  the  bales  and  sold  them,  and 
brought  the  residue  to  Boston,  &c.  Question  was,  if  the  de- 
fendant, the  owner,  was  liable*  There  was  no  doubt  but 
that  he  would  have  been  liable  if  he  had  remained  in  Boa- 
ton,  and  had  not  gone  the  voyage  in  the  ship.  But  the  court 
seem,  on  the  whole,  to  think  he  was  not  liable  in  this  case, 
because  he  went  the  voyage  in  the  vessel,  and  was  in  person, 
at  Monte  Video  while  she  was  there,  to  buy  her  cargo  him- 
self, and  to  do  all  the  .business  relating  to  the  voyage  himself, 
or  when  accidentally  "absent,  having  an  agent  with  whom  he 
entrusted  that  business,  and  leaving  nothing  to  the  master, 
but  the  care  of  sailing  and  directing  the  ship  herself ;  espe- 
cially as  she  was  not  a  freighting  snip,  and  when  the  shipper 
might  have  known  the  limited  authority  of  the  master.  In 
such  case  the  shipper  should  have  done  his  business  with 
the  owner :  2*  When  a  merchant  sends  his  ship  abroad  with 
a  supercargo,  and  with  no  intention  to  take  freight,  the  fo- 
reign shipper  of  goods  ought  not  to  make  a  private  bargain 
with  the  master,  and  avail  himself  of  the  owner's  general  lia- 
bility to  secure  him  from  the  master's  misconduct.  Such  a 
principle  may  be  ruinous  to  ship-owners*  3*  But  if  the 
owner,  the  defendant,  knew,  before  the  ship  sailed  from 
Monte  Video,  the  master  had  received  the  skins  on  freight, 
on  board,  it  was  the  owner's  duty  to  see  to  their  safe  custody 
and  delivery  at  the  port  of  discharge,  at  least  those  parts  of 
the  goods  which  came  to  his  knowledge ;  and  his  "  liability 
would  rest  on  his  knowledge  that  the  goods  were  received  on 
board  on  freight,"  not  merely  that  they  were  on  board. 

See  also,  Winthrop  v.  Carlton,  jr.,  liability  of  a  ship-owner 
to  pay  for  master's  sickness  and  funeral  in  another  state,  and 
interest  at  the  rate  of  interest  there.     See  Interest,  ch*  41, 
a*  61* 
l  Man.  R.        §  1 1.  If  I  have  a  balance  of  account  against  a  partnership, 
16,  Barker     ship-owners,  or  others,  and  in  my  ledger  transfer  it  to  one  of 
Blaket  al.   ^e  Partner's  private  account,  without  the  privity  of  any  of 
—l  Hen.  &  them,  it  is  not  conclusive,  but  I  may  recharge  it  to  the  part- 
M.  176.        nership ;  and  if  I  owe  A  &  B,  joint  partners,  $1,000, 1  can- 
not discharge  the  debt  by  selling  goods,  $1,000,  to  A,  and 
by  his  consent,  charging  $1,000  to  the  company. 
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$  12.  Six  port-owners  of  a  vessel,  too  jointly,  as  partner*,    Ch.  52. 
and  ybiif  severally,  promised  to  pay  the  plaintiff  for  repairs.    Art.  6. . 
The \j our  paid  him  their  parts  ;  he  may  sue  the  two  in  assumpsit ;  \^^^x^ 
as  where  Fossett,  in  his  declaration,  stated  Barstow  ana  his  ll  Man.  R. 
partner  owned  one-quarter  of  a  sloop,  and  four  other  persons  **°'  ^\ 
named,  three-quarters.    The  defendants  as  joint  partners  of  jn^or  9] 
their  said  quarter,  &c,  and  he,  Fossett,  at  the  request  of  the  FoswttJ 
owners,  repaired  her,  &c«,  u  in  consideration  whereof,  the 
said  owners,  respectively,  promised  to  pay  him,  &c. ;   yet," 
&c. ;  second  count,  Fossett  alleged  "  the  above  said  owners,9' 
[naming  those  other  than  the  defendants,]  "  individually,  in 
their  several  proportions  aforesaid,  and  the  said  6.  &  B."  [the 
defendants,]  M  jointly  in  their  said  proportion  promised,  &c; 

Jet,  though  requested,  &c.,  and  though  the  said  other  owners 
ad,  severally,  paid  their  proportionate  parts,  &c. ;  the  - 
defendants  had  not  paid,  &c."  Plea  in  abatement  was,  that 
it  appeared  by  the  plaintiff's  own  showing,  that  there  were 
other  persons  liable,  who  ought  to  have  been  joined.  The 
plaintiff  demurred  and  joinder. 

Six  errors  were  assigned  :  1.  That  the  plaintiff  had  de- 
clared on  a  promise,  made  by  the  defendants  and  four  other 
persons,  then  living,  without  making  the  said  other  per- 
sons co-defendants  and  parties  to  the  suit :  2.  That  the 
defendants  were  sued  jointly,  and  declared  against  on  two 
supposed  promises  :  3.  Tliat  in  the  first  count,  it  appear- 
ed a  joint  promise,  (if  any  ever  existed,)  was  made  by  said 
owners,  without  any  allegation  of  any  adjustment  or  seve- 
rance by  the  said  owners :  4.  that  the  plaintiff  at  the  com- 
mon pleas,  made,  and  by  leave  of  the  court,  filed  a  new  de- 
claration, to  which  the  defendants  pleaded  in  abatement ; 
but  no  judgment  had  been  awarded  on  the  said  plea :  5. 
That  the  said  plea,  (if  any  judgment  was  on  it  awarded^  was 
overruled  by  tne  said  court,  and  the  defendants  were  aqjudg* 
ed  to  answer  over  to  the  action :  6.  The' two  first  counts  be- 
ing bad,  (was  a  third  for  money  paid,  &x.)  and  the  verdict 
being  general,  and  judgment  upon  the  whole  declaration,  the 
same  is  erroneous.  Judgment  for  Fossett  affirmed.  It  seems 
the  plea  in  abatement  was  not  filed  in  proper  time. 

§  13.  Assumpsit  lies  by  one  against  his  copartner,  for  mo-  IS  Maw.  R. 
ney  had,  more  than  due  to  him,  on  a  dissolution  and  adjust-  ^  Bond  v. 
ment  of  the  partnership  concerns,  (Jackson,  the  partner,  was      7h  ** r* 
dead,  and  the  accounts  between  him  and  Bond  were  settled,) 
though  it  may  be  true  an  action  of  account  only  lies  between 
partners  while  the  partnership  continues. 

§  14.  A  general  partner  has  power  to  sell  a  ship  belonging  12  Man.  R. 
to  the  partnership ;  but  when  she  is  abroad  and  under  the  **i  L*^>  * 
management  of  the  other  partner,  and  he  sells  her  to  pay  a  Jj^£ 
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Ch.  52.    partnership  debt,  and  gives  possession  immediately  to  the 
Art.  6.      buyer ;  such  sale  and  delivery  abroad,  is  valid,  though  after 
,^^-^r  the  other  sale ;  being  made  without  notice  of  such  other  prior 
sale  at  home.    The  defendant  owned  a  moietv  of  the  brig 
Louisa,  and  Maynard  and  Robert  Lamb  owned  the  other  moie- 
ty:  Maynard  so  sold  in  the  West  Indies,  being  so  part- 
owner  and  consignee  of  vessel  and  cargo ;  and  Lamb  having 
a  power  of  attorney  from  Maynard,  so  sold  in  Boston,  by 
executing  a  bill  of  sale  in  the  name  of  himself  and  part- 
ner, of  a  moiety,  &c.  to  the  plaintiffs,  James  Lamb  $r  a/., 
creditors  of  said  Robert  Lamb  fy  Maynard,  then  in  failing 
circumstances :    said  Maynard  also  conveyed  to  their  credi- 
tor both  sales;  were  bonajidc,  and  for  valuable  considerations ; 
therefore  the  question  was  a  mere  question  of  law,  between 
.  the  first  and  last  purchaser;  "  no  exception  from  the  general 
authority  of  a  partner,  relative  to  partnership  effects,  can  be 
found  .in  favour  of  vessels,  and  there  seems  to  be  no  reason 
lor  such  an  exception.    Each  partner  acting  fairly  and  with- 
out fraud,  has  the  authority  of  the  whole  firm ;"  "  vessels 
owned  by  a  copartnership,  are  certainly  effects  of  the  co- 
partnership," and  "  they  may  pass  by  delivery  only,  as  well 
as  an  v  other  chattels,  as  for  as  respects  the  property  of  the 
vessel;"  »  but  the  plaintiff's  title  was  not  complete  and  per- 
fect for  want  of  a  delivery  of  the  vessel."    To  complete  it,  a 
subsequent  possession  by  them,  in  a  reasonable  time,  was  ne- 
cessary, at  least,  with  respect  to  creditors,  and  she  was  sold 
at  home,  subject  to  any  lien  attached  abroad,  before  notice 
of  such  sale  at  home.     The  perfect  sale  abroad  necessarily 
intercepts  the  imperfect  sale  at  home ;  imperfect,  because 
there  was  no  delivery  of  the  vessel. 
sCranch,         §  15.  If  one  partner  assign  the  partnership  effects  and 
289,  Ham-    credits  in  the  name  of  the  partnership,  it  is  valid ;  and  if  a 
son  v.  Stony  separate  commission  be  issued  against  one  partner,  there  pass- 
dum^^.      es  only  his  interest  in  the  partnership  effects.    The  United 
States  are  entitled  to  priority,   though  their  debt  is  con- 
tracted abroad  and  owed  by  a  foreigner,  and  though  they 
prove  their  debt  under  the  commission  of  bankruptcy,  and 
vote  for  assignees ;   the  bankrupt  law  of  a  foreign  country 
cannot  transfer  property  in  this. 
9  East,  527,       §  16.  Partners  (not  incorporated)  in  stock  divided  into 
The  King  t.  shares,  and  transferable,  are  responsible,  each  beyond  his 
part,  though  it  is  one  of  their  terms  he  shall  not  be ;  as  among 
themselves,  they  may  fix  any  terms  of  responsibility  they 
please,  but  as  to  the  rest  of  the  world,  each  partner  is  liable 
to  the  whole  amount  of  the  debts  contracted  by  the  part- 
nership, and  must  be  sued  accordingly* 
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§  17*  The  executors  of  both  partners  ratable  in  equity.    As    Ch.  5$. 
where  A  and  B  were  partners,  A  received  monies  in  S's     Art.  6. 
shop,  and  gave  a  note  for  it,  signed  by  himself  and  partner ;  v^*v^w 
A  and  B  both  died,  and  A  insolvent ;   S  brought  his  bill  2  Vera.  277, 
against  the  executors  of  both.    Held,  the  note  bound  A  and  ^Jfi^a#_ 
B,  both,  and  though  at  law  only,  the  executors  of  the  sur-  3  ye8.  Jr. 
vivor  were  bound,  yet  in  equity  the  creditor  could  follow  277,  Daniel 
the  estate  of  the  other,  though  there  was  no  evidence  this  3  vTjr" 
money  was  brought  into  the  partnership  stock,  or  used  in  566,  ste- 
trade ;  for  such  note  was  presumed  to  be  on  the  partnership  phenson  v. 
account,  unless  the  contrary  was  proved;  and  if  a  partner-  9^*7clt" 
ship  be  proved,  the  name  subscribed  will  be  taken  to  be  that  122^.' 
of  the  firm,  unless  shewn  the  name  of  it  was  different.  1  Salk.292. 
Cain,  184,  Drake  v.  Elwyn ;  1  Bin.  123. 

§  18.  How  one  may  avoid  being  sued*    A,  B,  and  C  became  Vin.  Abr. 
partners  in  the  trade  of  sugar-boiling,  and  agreed  no  sugars  Partners,  A. 
oe  bought  but  by  the  consent  of  the  majority  5  afterwards,  whitne^  "# 
A  makes  a  protest  that  he  will  be  no  longer  concerned  in  2  Johns.  R. 
partnership  with  B  and  C ;  they,  after  this,  buy  sugars  of  300,  Lansing 
D,  who  hafl  notice  of  A's  protest  2    he  cannot  be  sued,  !5johnt.R! 
and  B  and«C  only,  and  by  the  dissolution  of  the  partnership,  536,  Mack-  * 
the  power  of  one  partner  to  bind  the  others,  wholly  ceases,  ley  v.  Pat- 
Ana  though  empowered  to  settle  the  affairs  of  the  firm,  he  r'*'~ 
cannot  bind  them  by  adjusting  an  account,  and  acknowledg-  Kilgour*.    ' 
ing  a  balance  to  be  due  from  the  firm,  or  by  issuing  notes  in  Finiyson — 
its  name,  antedated ;  as  they  bind  but  from  the  delivery ;  or  4]?fcJ^£* 
by  endorsing  notes  or  bills,  given  to  the  firm  before  the  dis-  7d.&  E. 
solution,  but  all  the  partners  must  join  in  endorsing  them.  207.— 
4  Johns.  R.  224,  Sandford  v.  Mikles.   But  notice  of  the  dis-  *  Cain.  254, 
solution  must  be  given;   but  one  of  two  partners  may  em-  jj£2u_l' 
power  a  clerk,  under  the  firm,  to  accept  bills  and  endorse  2B08.&  P. 
notes,  but  one  cannot  execute  deeds  binding  on  the  other ;  338.— 
there  must  be  a  special  power  for  the  purpose :    1  Hen.  &  2i/ain.z54. 
Mun.  423,  Shelton  v.  Pollock  &  Co. ;   2  Cain.  Er.  5,  Becker 
v.  Kirk;  Taylor,  113;    1  Dall.  118:   but  a  bond  riven  by 
one,  in  the  name  of  both,  is  binding,  as  the  several  bond  of 
him  who  executes  it. 

§  19.  If  judgment  be  entered  up  against  both,  by  virtue  of  1  Dall.  119. 
a  warrant  of  attorney,  accompanying  the  bond,  the  judgment  T~*  2!<rvv 
will  not  be  set  aside,  but  the  court  will  either  give  leave  to  B1>  '1133 
the  plaintiff  to  strike  out  the  name  of  the  partner,  who  did  MotteuxV 
not  sign,  or  order  that  no  execution  go  against  his  person  or  A^!)in'Tv 
property.    See  Ball  v.  Dunsterville,  as  to  a  deed  executed  *  gj£  gg# 
oy  one,  in  the  presence  of  both,  binding,  though  but  once    '  '    ' 
sealed ;  and  W.  Jones,  268  ;  3  Ves.  Jr.  578.    A  release  by 
one  of  a  debt,  bars  all.   See  Peerson  ?.  Hooker ;  also  1  Wash. 
79,  Scott  v.  Trent ;  see  Ruddock's  case. 
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Ch.  53.'         §  20.  A  partner  indebted  to  the  firm,  ought  to  pay  interest 

Art,  1.      after  the  dissolution  of  the  partnership,  and  a  rest  be  then 

\^*v-^^  made,  and  compound  interest,  if  he  trade  to  his  separate  use 

r J  *Sft8,  Ch*  ^^  partnership  money. 

5  branch.  §  21.  A  delivered  goods,  and  stated  he  and  B  sold  them ; 

311,  Harris    this  does  not  conclusively  prove  they  were  the  joint  property 
*.  Johnston,   of  A  and  B,  but  the  real  facts  may  be  proved  by  parol ;  and 
if  part  were  B's  sole  property,  and  the  residue  A's,  but  A 
had  power  from  B  to  sell  ms  part,  A  may  alone  sue  for 
the  whole  in  his  name.    The  endorsee  of  a  note  in  Virginia, 
payable  to  order,  cannot  sue  the  endorser  at  law,  but  may  m 
equity* 
4  Manie  fc         How  one,  acting  as  partner,  in  making  a  contract,  may  be 
8. 475.  sued  alone  by  the  contractee,  if  such  partner  neglect  to  per- 

form, and  apply  the  purchase  money  to  his  own  use. 
13  Mass.  R.       §  22.  Two  give  a  joint  note  to  the  plaintiff;  he  gets  judg- 
l4f*h**I*+  ment  on  it  against  one  of  them;  this  they  may  plead  in  bar,  to 
r^  ohnson  &  an  actjon  ^j  fae  plaintiff  against  both  of  them,  on  the  same 

note;    but  if  they  plead  severally,  where  they  may  plead 

jointly,  they  have  but  one  bill  of  costs,  though  the  plaintiff 

does  not  demur  for  such  cause.    See  Chitty  on  Pteadings, 

30;  Cro.  Jam.  73,  Sheehy  r.Mandeville&  al.;  ch.  20,  a.  21, 

s.  63 ;  Rice  v.  Shute,  ch.  52,  a.  6,  s.  3;  Higgins'  case,  ch.  122, 

a.  2,  s.  7 ;  Tom  v.  Goodrich,  ch.  52,  a.  2,  s.  18 ;   Pierson  v. 

Hooker,  ch.  1 79,  a.  1 6,  s.  4. 

15  Mass.  R.       §  23.  Held,  (among  other  things,)  that  the  confession  of 

39^0diorn«    one  member  of  a  copartnership,  of  a  fact,  tending  to  bind  the 

and  6^*74.    whole,  in  a  matter  oi  joint  concern,  is  good  evidence  against  all. 

And  an  innocent  partner  is  liable,  immediately,  for  monies 
borrowed  by  the  other,  and  coming  to  their  use,  where  the 
other  gives  their  note  to  a  third  person,  and  his  endorsement 
of  it  to  the  lender  is  forged,  in  action  for  money  had  and  re- 
ceived. 
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Art.  1.  Assumpsit  for  supplies,  furnished  by  one  town  for 
the  poor  of  another,  is  a  very  common  action ;  and  so  it  may 
be  brought  by  an  individual,  in  certain  cases,  against  a  town. 
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The  declaration  in  this  action  is  grounded  on  the  statute :    Ch.  53. 
it  may  be  grounded  on  an  express  promise,  made  by  the    Art.  1. 
town,  the  consideration  of  which,  is  the  moral  obligation  it  >^-v^s^ 
is  under,  to  support  its  poor,  but  not  on  an  implied  promise ;  Amer.  Pre- 
fer on  this  obligation,  or  duty,  the  law  does  not  imply  a  ™&Jt*6Q5 
promise.  ' 

§  1 .  In  bringing  this  action  against  a  town,  the  first  question  is 
this :  Is  the  pauper,  supplied  by  the  plaintiff,  the  poor  of  the 
town  charged  ?  The  next  question,  were  the  supplies  neces- 
sary and  reasonably  charged  ?  Hence  it  becomes  material 
to  inquire,  who  are  the  town's  poor. 

§  2.  Before  the  time  of  Henry  VIII.,  the  poor  in  England  1  ffl.Com. 
subsisted  wholly  on  private  charity ;  the  Poor  Laws  were 
then  introduced,  by  which  almost  every  pauper  came  to 
have  a  legal  settlement  in  some  parish,  and  became  its  pro- 
per charge.  It  will  be  found  tnat  a  very  inconsiderable 
part  of  the  Poor  Laws  of  England  apply  to  Massachusetts, 
as  our  pauper  cases  depend,  principally,  on  our  own  statutes ; 
the  English  laws,  however,  are  often  a  rule  in  regard  to  de- 
rivative cases  or  settlements. 

§  3.  Under  our  act  of  February  11,1 794,  and  under  prior 
laws,  the  proper  inquiry  is,  What  is  a  legal  settlement  in  a 
town,  in  this  state?  for  a  pauper  must  have  a  legal  settle- 
ment in  a  town,  to  justify  the  action  against  it,  for  supplies 
to  him.  As  we  have  some  common  law  settlements,  it  may 
be  proper  to  attend  to  these  first ;  yet  "  towns  are  not  liable, 
•by  the  common  law,  to  support  paupers/9   14  Mass.  R.  399. 

§  4.  What  is  a  settlement,  at  common  law,  in  a  town*  All 
settlements  are  either  by  this  law,  or  by  statute ;  at  common 
law  they  are  original,  as  by  one's  living  on  his  own  estate  or 
freehold  ;  or  derivative,  as  by  a  wife,  child,  or  servant's  living 
in  the  family  of  one  who  has  a  settlement  in  the  town,  or  by 
birth  in  a  place. 

§  5.  First,  by  living  on  one's  own  freehold  in  England*    It  is  In  Connecti- 
there  a  principle  of  law,  that  a  man  cannot  be  disseised,  and  ^jwy'be 
removra  from  his  own  estate ;   hence  it  has  been  held,  that  removed 
u  where  a  person  resides  on  his  own  property,  he  gains  a  from  the 
settlement  in  it,  it  having  been  considered  an  excepted  case  p*ac®  whert 
out  of  the  act  of  parliament,"  that  is,  at  common  law.  "  Lord  vereionarr 
Mansfield  first  held,  that,  as  a  man  cannot  be  disseised  of  his  interest,  to 
freehold,  he  is  irremcroeable  from  it,  and  residing  forty  days  her  ••ttle- 
on  an  estate  of  his  own,  irremoveably,  and  gaining  a  settle-  men  ' 
ment,  are  synonymous  terms." 

§  6.  This  principle  was  laid  down  in  this  case,  in  which  •£*^iCaa" 
J.  West,  the  father  of  Henry  West,  the  pauper,  in  January,  offchurch*** 
1 765,  and  for  two  years  next  after,  rented  and  resided  on  a  3D.&E.1 
tenement  of  £1000  a  year,  in  Offchurch,  and  was  then  settled.  l\\A-  D* 

1 T89.— 
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Ch.  53.  January,  1767,  the  wife  of  J.  West,  and  mother  of  the  pau- 

ArU  1.  per,  died;  June,  1767,  J.  West  married  again,  and  he  and 

\^\s*^s  nis  wife  lived  in  Offchurch  till  1770,  when  they  went  to, 

i  Bl.  Com.  and  resided  in  Southam  three  years,  but  gained  no  settle- 

D  3  T  767  ment  ^ere.  'n  l773>  ^ey  removed  to  Ladbroke,  to  a  house, 
-J^Com.D.  the  title  to  which  was  vested  in  trustees,  to  the  separate  use 
585 —  of  this  second  wife,  her  sole  receipt  to  be  a  discharge  to  the 

H0Uhl*  d*^#  trustees>  an<^  l'ie  rents  not  subject  to  *he  husband's  debts, 
aetSedon his  &c-  The  said  J.  West,  and  his  wife,  lived  in  said  house, 
•wife's  estate  in  Ladbroke,  from  1773  to  1789,  the  time  of  the  trial.  The 
in  trust  to    court  decided,  that  J.  West,  the  husband,  gained  a  settle- 

lOMod! 430   raent  m  L^^oke  by  living  in  this  house. 

§  7.  By  our  law,  a  man  must  have  a  freehold  to  a  certain 
amount,  and  live  on  it,  as  by  statute  is  prescribed,  to  gain  a 
settlement,  and  this  amount  must  be  a  clear  income ;  there- 
6  Mass.  R.  fore,  it  has  been  decided,  that  if  one  having  &  freehold,  or  in- 
60,  Groton  heritance,  income  above  $10  a  year,  by  which,  he  would 
r.  Boxbor-  gajn  a  settlement,  mortgages  it  in  fee ;  so  that  the  interest  of 
llVas*.  R.  l^e  mortgage  debt,  being  deducted  from  such  income,  reduces 
327.  it  below  $10  a  year;  within  the  three  years,  he  gains  no 

settlement :   to  gain  one,  the  party  must  have  a  clear  year- 
ly income  to  the  amount  of  $10,  as  will  appear  in  several 
subsequent  cases. 
Derivative         §  8.  As  to  the  derivative  settlement,  at  common  law,  of 
settlement  of  Henry  West,  the  son  and  pauper,  it  appears  he  was  born  in 
a  80n'  Offchurch,  in  January,  1 765,  and  resided  there  with  his  father 

till  1770,  and  when  his  father  moved  from  Offchurch,  the 
pauper  remained  there  with  one  Luson,  to  be  taken  care  of; 
nis  father  paying  for  his  board,  and  there  remained  two 
years,  then  went  and  lived  with  his  uncle  Haddon,  at  Off- 
church,  about  two  years,  he  providing  the  pauper's  board, 
clothes,  and  pocket-money,  and  receiving  his  labour,  but  paid 
Held,  in  no  wages,  nor  hired  him.  In  1774,  the  pauper,  nine  years 
Connecti-      old,  went  to  his  father's,  at  Ladbroke,  and  staia  there  a  week ; 

MraHkvMo  l^en  went  an(*  *ive(*  wit**  *"s  un°le  Salmon,  of  Weston,  six 
that  state,  years,  as  he  had  done  with  Haddon,  and  on  like  terms.  He 
married  to  left  Salmon,  now  about  fifteen  years  old,  and  returned  to  his 
an  inhabi-  father,  at  Ladbroke,  and  lived  there  three  weeks,  having  done 
other°state,  n0  act  to  S^n  a  settlement.  The  court  held,  his  settlement 
may  gain  a'  was  with  his  father,  at  Ladbroke :  1.  he  could  not  be  eman- 
settlement  cipated  when  left  behind  at  Offchurch,  being  then  only  five 
of  residence6  years  old>  though  "  then  he  ceased  to  reside  in  his  father's 
though  such  family :"  nor  2.  when  seven  or  eight  years  old,  and  passed 
marriage  be  the  age  of  a  nurse<hild,  and  went  to  live  with  his  uncle  Had- 
i°Da~^C  don ;  for  to  emancipate  a  child,  generally,  he  must  have  gain- 
3i2,aJonnson  ed  a  settlement  for  himself:"  or  3.  u  have  become  the  head 

r*  Huntington. 
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of  a  family :"  or  4-  have  arrived  at  an  age  "  when  he  may    Ch.  53. 
set  up  in  the  world  for  himself/7  and  "  during  all  the  time     Art.  1 . 
the  father  had  a  right  to  the  custody  of  his  son,  and  might  v^-v-^/ 
have  obtained  him  by  habeas  corpus,  for  the  parental  care 
•was  not  then  done  away-"    On  the  ground  of  estate  were 
cited,  Rex  v.  Coldaston,  Burr.  S.  C.  540,  which  shews  an 
equitable  estate  is  enough  to  give  a  settlement ;  also,  South 
Sydenham  v.  Lamerton,  which  shews  w  the  next  of  kin  with- 
out administration,"  had  not  any  estate  whatever. 

On  the  ground  of  the  son's  derivative  settlement,  were  cited, 
Eastwoody  v.  Westwoody,  Stra.  438,  shewing  the  son  is  set- 
tled in  the  last  place,  where  he  makes  "  apart  of  his  father's 
family"  (but  here  the  son  when  left  behind,  was  twenty-seven 
years  old)  ;  also,  Rex  r.  Bugden,  Burr.,  S.  C,  270 ;  also, 
Stra.  831 ;  here,  also,  the  son  was  grown  up  when  left  be- 
hind, on  his  father's  removal ;  also,  Rex  v.  Walpole,  Burr., 
S.  C.  38.     These  principles,  as  to  derivative  settlements,  ap- 
ply in  Massachusetts,  generally,  except  the  child's  coming  of  » 
age  seems  to  be  considered  as  more  absolutely  emancipation 
here  than  in  England,  as  will  be  seen  in  one  or  two  cases : 
This  derivative  settlement  by  parentage,  is   that  of  father  or 
mother,  and  is  by  hereditary  or  derivative  right.     So,  in  all  i  Wooddes- 
cases,  if  a  woman  marry  a  man,  who  has  a  settlement  in  the  w>n,  279.— 
state,  she  gains  his,  or  derives  her's  from  his.     So  of  a  servant  *^*  ConK 
or  slave  formerly.                  • 

.    §  9.  Children — proof  of  the  father's  settlement,  is  sufficient  ^D«&  E" 
to  prove  that  of  the  son,  in  the  saimt  parish,  in  England,  or  in  inhabitant* 
the  same  town  here,  if  nothing  appears  to  the  contrary;  of  Stone. 
hence  the  child  has  the  father's  settlement  till  emancipated,  9*5 •Spr^fT1 
or  divided  from  his  family,  or  till  he  gains  one  of  his  own.      braham 
,    A  son,  poor  and  insane,  remains  one  of  his  father's  family,  pott, 
after  of  age. 

The  child  gains  one  on  general  principles,  as  others  do ;  15  Mass.  R. 
and  here,  therefore,  we  need  only  inquire  what  is  emancipa-  237# 
tion  f   The  principle  of  emancipation  is,   substantially,  the 
same  in  both  countries.    If  the  father  has  no  settlement,  the  Reeves'  D. 
child  has  its  mother's.     Stra.  683.  *•  298. 

§  10.  When  is  emancipation  effected  ?  It  has  been  decided  **"*•  s-  C- 
in  England,  that  enlisting  as  a  soldier,  at  the  age  of  sixteen,  is  B1  *^9 
such  a  separation  from  the  father's  family,  that  the  son  does  Rex  v.  Wal- 
not,  afterwards,  change  his  settlement  with  his  father.  Pole- 

§  11.  But  a  drummer  in  the  militia,  a  son  under  age,  has  J  D.  &  E. 
his  father's  settlement,  when  he  enters  by  his  consent,  he,  al-  woburaT  *' 
so,  being  a  sergeant  in  the  same  regiment,  and  receiving  his  5  D.  &  E. 
son's  pay  till  he  was  twenty-three  years  old,  and  the  son  liv-  670,  Rex  r. 
ing  in  the  father's  family,  except  when  absent  on  militia  duty.  StanWlch» 
The  soldier,  said  the  court,  was  engaged  for  life,  and  liable 
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Ch.  53. 

Art.  1. 

Rex  v.  Hali- 
fax, Burr.  S. 
C.  806. 

Rex.  r. 

Stanwich 
3D.  &  E. 
355,  Rex.  v. 

Wilton 

Burr.  S.  G. 
270.— Stra. 
438.— 
10  East,  91. 
2  East,  276. 
10  East,  88. 

4D.&E. 
199,  Rex  v. 
Collinburn. 

6D.&E. 
247,  Rex  v. 
Roach. 


8  Mod.  336, 
—4  Com.  P. 
676. 


to  be  sent  abroad,  and  no  longer  under  his  father's  control; 
but  a  son  is  not  emancipated  by  being  under  some  other  con- 
trol than  that  of  the  father ;  as  where  the  minor  son  served 
as  an  apprentice  four  years,  and  was  not  emancipated,  though 
during  that  time  he  was  not  under  his  father's  controi^but 
he  returned  while  a  minor,  to  his  father's  family. 

One  enlisted  at  the  age  of  nineteen,  is  emancipated. 

§  12.  In  the  Wilton  case,  the  court  held,  that  a  son,  six- 
teen years  old,  and  not  having  gained  a  settlement  of  his 
own,  was  a  part  of  his  father's  family,  and  not  emancipated  ; 
but  u  on  the  circumstances  either  of  the  son's  being  twenty-one 
years  old  or  married,  or  having  gained  a  settlement  in  his  own 
right,"  or,  as  in  the  soldier's  case,  "  having  contracted  a  rela- 
tion which  was  inconsistent  with  the  idea  of  his  being  in  a 
subordinate  situation  in  his  father's  family." 

§  13.  So  the  son  is  not  emancipated  when  he  returns,  while 
a  minor,  to  his  father's  family ;  but  he  is,  by  marrying  and 
living  by  himself.     5  D.  &  E»,  583. 

§  14.  In  this  case,  the  father  had  a  settlement  in  St.  Roach, 
and  his  daughter,  the  pauper,  lived  with  him  there,  till  she 
was  twenty-two  years  old,  when  she  was  delivered  of  a  bas- 
tard child.  In  about  six  months  she  went  to  another  family, 
as  a  wet  nurse,  about  eight  weeks,  and  received  8s.  wages.  In 
this  time  her  father,  with  his  family,  removed  to  St.  Colymb, 
and  there  gained  a  new  settleriUnt.  At  the  end  of  the  eight 
weeks  she  went  to  his  family,  at  Columb,  and  remained  there, 
but  made  no  contract  as  a  servant  with  her  father,  nor  gain* 
ed  any  settlement  of  her  own  but  as  above.  The  court  held, 
her  settlement  was  at  St.  Roach,  and  not  with  her  father  at 
his  new  acquired  settlement,  at  Columb:  and  held,  1.  If  the 
son,  though  of  age,  with  unbroken  continuance,  remain  with, 
and  a  member  of  his  father's  family,  he  is  not  emancipated. 

2.  If  a  child  under  twenty-one  years  of  age,  leave  his  father's 
home,  and  is  thereby  quasi,  severed  from  his  family,  and  re* 
turns  under  twenty-one,  during  which  time  of  pupilage,  poli- 
cy requires  that  the  child  should  be  under  the  father's  pro* 
tection,  he  must  be  considered  as  incorporated  with  his  fami- 
ly, unless  he  has  gained  a  distinct  settlement  of  his  own,  or 
has  himself  become  the  head  of  a  family. 

3.  But  if  a  child,  after  twenty-one  years  of  age,  sever  him- 
self from  his  father's  family,  he  cannot,  afterwards,  be  in- 
corporated with  it.  Hence,  if  the  soldier  had  returned 
under  twenty-one  years  of  age,  he  had  become  again  a  part 
of  his  father's  family ;  but  not  when  returning  to  it  after 
twenty-one. 

4.  The  general  rule  is  stated  as  resulting  from  the  above 
cases  :  The  settlement  of  the  parent,  generally  settles  the 
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child,  though  under  seven  years  of  age*    Salk.,  527,  528,    Ch.  53. 
529.    After  seven,  it  may  gab  one.     Salk.,  470.  Art.  1. 

§  15.  But  our  court  held,  in  this  case,  that  upon  a  father's  v^-v-^^ 
gaining  a  settlement,  a  child  of  full  age,  voluntarily  living  4  Masr  R. 
with  him,  does  not  gain  such  new  settlement,  within  the  sta-  ^  ^wlf-" 
tute  of  February  11,  1794.    A  child,  when  emancipated,  is  braham. 
no  longer  in  a  condition  to  derive  a  settlement  from  his  fa- 
ther.   u  When  the  father  ceases  to  have  any  control  over 
his  children,  or  any  right  to  their  service,  it  is  not  easy  to 
devise  any  good  reason  why  they  should  not  be  considered 
as  emancipated,  and  as  no  longer  having  a  derivative  settle- 
ment with  the  father,  on  his  acquiring  a  new  settlement,  and 
when  the  reason  ceases,  the  law,  founded  on  that  reason, 
ceases  also." 

§  16.  In  the  English  law,  a  child  of  full  age,  is  sometimes 
not  emancipated,  living  with  the  father ;  for,  in  England,  such 
a  child  may  be  considered  as  a  servant ;  "  and  in  that  coun- 
try, a  setdement  may  be  gained  by  service  ;  but  by  our  laws, 
no  settlement  can  be  gained  by  service."  So,  a  daughter  is 
emancipated  from  her  mother's  family,  though  she  raarrv  an 
alien,  and  lives  with  her  mother,  and  at  her  table.  13  Mass. 
R.,  469,  472,  Charlestown  v.  Boston. 

§17.  Third  settlement  by  marriage.    At  common  law,  the  See  ch.  46, 
wife  always  takes  her  husband's  settlement,  if  he  have  one,  a.  5. 
and  he  is  bound  to  maintain  her,  but  not  her  mother,  or  her  l  W.  Bl. 
child  by  a  former  husband.    Who  is  a  wife,  is  sometimes  a  192,  Chin- 
question,  but  the  marriage  must  be  legal ;  therefore,  where  JjJJJ^BmT" 
one  Young  married  under  age,  and  without  banns  or  license,  s.  C.  No.  * 
the  court  held  the  marriage  void ;  and  that  his  wife  and  chil-  154.— 4  D. 
dren  gained  no  settlement  under  it;  and  12  Mass.  R.,  363,  &  E-468. 
marriage  of  a  non  compos  is  void. 

§  1 8.  But  the  court  held,  quoad  a  setdement,  there  was  l  W.  Bl. 
no  need  to  show  that  banns  were,  actually,  published,  or  367»  DeT«- 
that  the  marriage  register  was  regularly  signed ;  but  as  the  Much  Dew 
first  setdement  of  one  cannot  cease  but  by  gaining  a  new  one,  Church.— 
if  a  woman  marry  a  man  who  has  none,  her  own  maiden  set-  c7^°rLD" 
tlement  remains,  whether  he  is  living  and  absent,  or  dead ;  Norton.—  *~ 
and  is  only  suspended,  while  she  is  supported  by  him.  Burr.  S.  C. 

§  19.  A  married  woman  has  her  husband's  settlement  by  Na-  *•• 
marriage,  and  independent  of  any  statute,  if  he  have  any ;  if  J^  379* 
not,  she  retains  her  own,  and  may  be  removed  to  it  after  his      ' 
death,  or  while  living,  if  he  be  absent,  and  he  does  not  pro- 
vide for  her  ;  and  it  is  not  known  where  he  is ;  as  was  the 
case  of  one  married  to  an  Irish  sailor ;  but  this  does  not  ex- 
tend to  authorize  a  separation. 

•  §  30.  Four  settlements  by  servants,  at  common  law,  and  by 
birth.    As  at  common  law  one  might  gain  a  settlement  by 
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Ch.  53.    being  born  in  a  place,  or  by  living  in  it,  as  a  child  in  his  fa- 
ArU  1.     ther's  family  ;  so  one  might  gain  a  settlement  by  serving  in 
v^^-v-^s  his  master's  family.    This  has  ever  been  the  case  in  Eng- 
land ;  but  here,  no  settlement  has  been  gained  by  service 
strictly ;  unless  our  slaves  before  the  American  revolution, 
gained  their  settlements  by  service :  that  they  earned  settle- 
ments is  a  point  that  has  been  often  adjudged, 
l  Stra.  644,       Bastards.    The  cases  are  numerous,  that  show  their  set- 
Rex  t\  tlement  is  where  born,  in  England,  and  formerly  in  Massa- 
Wame.         chusetts ;  as  in  this  case,  it  was  decided,  that  a  bastard  is 
chargeable,  only  where  born,  (on  an  indictment.)     So,  12 
Mass.  R.,  429,  433,  as  below. 

1  Stra.  476.       So?  *n  this  cas€i  the  authority  is,  that  a  bastard  is  settled 

where  born,  and  the  settlement  of  the  mother,  is  never  thought 
to  be  the  settlement  of  the  bastard.  Seats  Mass.  statute  of 
1794. 

2  Stra.  1168,  Held,  the  bastard  of  a  certificate  person,  is  settled  where 
HiuJr1—  V    born,  and  is  not  a.  child  to  be  sent  back,  within  the  meaning 

1  Saik.  121.  °f  the  statute ;  child,  in  that,  meaning  a  legitimate  child  onlv. 
2S*ik.4V7,\      Per  Holt,  C.  J.,  till  18  El.,  ch.  3,  "the  parishes  where 
Hard'i  case,  forr^  were  bound  to  maintain"  bastards,  because  one  has  no 

father  i  in  the  eye  of  the  law. 

2  Saik.  474.  Regularly,  bastards  must  be  maintained  where  born,  except 
1B1.  Com.     where  born  in  a  place  by  some  contrivance,  as  in  this  case,  j 

2  Saik.  485  A  bastard  must  be  settled  and  maintained  where  born. 
532.  *      '  The  same  principle,  2  Saik.  532,  except  where  one  is  born 

in  a  place  in  consequence  of  a  wrongful  removal. 

3  Saik.  66,  Held,  also,  in  this  case;  a  bastard  is  settled  where  born,  unless 
rfchild?^"  ky  fraud  the  mother  was  delivered  there ;  and  in  case  of 

such  fraud,  the  child  is  settled  where  the  mother  is. 
Dougl.  7,  Held,  in  this  case,  A.  D.  1778,  when  a  bastard,  having  a 

Simpson  *.  different  settlement  from  the  mother,  lives  with  her  for  nur- 
Johnaon  &     turt^  tjje  papfeh  where  the  bastard  has  its  settlement,  must 

maintain  it.    The  point  was  fully  considered. 

4  D.  &  E.  In  this  case,  the  mother  was  adjudged  to  have  her  first 
i^hw**'  **  h118^™^*  settlement  in  one  place,  and  her  bastard  child  in 
o^ubben?  another,  where  born  ;  was  a  child  of  a  second  illegal  marriage, 
ham.— 3  Bl.  Legitimate  children  settled  where  born,  of  persons  having  no 
Com.  363.  settlement.  Spitalfield  v.  St.  Andrews,  Holborn.  So  St.  Giles, 
WL^tE?'  inReading  v*  Eversley,  Blackwater.  2  Lord  Raym.  1332; 
&  E.  653,*  1  Bl.  Com.  362,  363.  The  same  case  is  reported  in  Stra. 
Rex  v.  In-     580.     So  bastards,  where  born  of  necessity.    The  place  of 

rifiCa  n    or-  jte  settlement.    The  legal  father  in  this  case  did  not  appear 

to  have  had  any  settlement. 
6D.&E,  Held,  a  man  attainted  of  felony,  communicated  his  settle- 

116,  Rex.  ».  ment  to  his  children. 

?t.  Mary. 


THE  POOR.  409 

It  will  be  observed,  that  all  our  statutes,  passed  to  prevent    Ch.  53. 
settlements  being  gained,  prior  to  June  23, 1789,  merely  re-     Art.  1. 
spected  persons  coming  to  sojourn  or  to  reside  in  any  town*  v^v-^» 
and  not  to  those  born  there,  as  the  acts  of  1692,  1700,  1703, 
fcc. 

.  A  bastard  child  has  a  settlement  by  birth,  in  New  York,  3  J^u* R- 
where  the  mother  has  none ;  but  by  statute,  if  she  has  a  set-     ' 
tlement  in  the  state,  then  her  bastard  child  has  her's,  and 
it  cannot  be  sent  out  of  the  state.    Wvnhoop  v.  Overseers  of 
the  Poor  of  New  York  City :  the  mother  had  a  legal  settle- 
ment in  Connecticut.    In  New  York  as  in  England,  the  place 
of  a  child's  birth,  even  legitimate,  is  prima  facie  the  place  of  ^J^!*\ R* 
its  settlement ;  and  if  a  town  be  divided  by  the  legislature  J^  ;£**" 
into  two  towns,  and  the  poor  be  directed  to  be  divided  be*  Wtuhington 
tween  them ;  held,  two  judges  against  one,  that  those  who  «•  Oreneen 
afterwards  became  poor,  must  be  viewed  as  settled  in  the  Jjf^Joi' 
town  in  which  born,  respectively,  not  where  they  happen  to  j^  hw. 
reside  at  the  time  of  the  division.    This  act  recognized  set- 
tlements gained  by  birth,  marriage,  or  otherwise,  after  April 

10,  1767. 

This  was  the  first  act  that  provided  a  bastard  child  should 
have  its  mother's  settlement ;  and  our  statute  of  February 

11,  1794,  first  provided,  that  no  settlement  should  be  gamed  • 
by  birth  in  a  town,  if  neither  parent  had  a  settlement  in  it. 

And  in  this  case  the  court  took  a  like  distinction,  as  to  per-  7  Man.  R. 
sons  coming  to  reside  ;  and  this  distinction  is  observable  in  ^^SESr 
all  our  statutes,  passed  before  June,  1 789.  «.  Anm     . 

In  this  case,  tne  paupers  were  Betsey  Haven  and  her  four  ^Mi*  *•  /  *»  ' 
children ;  her  husband,  Aaron  Haven,  and  their  father,  was  ™^ tfpjl!" 
a  bastard,  born  November,  1775,  in  Framingham,  where  his  tenhamv. 
mother  had  her  settlement,  and  it  seems  to  have  been  agreed  Inhabitant! 
by  the  parties  that  he  gained  there  a  derivative  settlement  tf  &*»*• 
from  his  mother.    When  he  was  about  seventeen  years  old, 
and  in  the  year  1793,  she  married  one  Manasseh  Wilder, 
then  having  his  settlement  in  Petersham,  of  course,  she  then 
changed  her's  from  Framingham  to  Petersham ;  and  the  real 
question  was,  if  her  said  son  Aaron,  so  changed  his  also : 
andlhe  court  held,  he  did  under  said  act  of  June,  1 789,  ch.  1 4 : 
sect.  3  of  it,  enacted  that  "  children  born  in  wedlock  at  the 
time  of  their  birth,  and  afterwards,  shall  be  deemed  and  taken 
as  inhabitants  of  the  same  town  or  district  with  their  parents ; 
and  children,  otherwise  born,  shall  be  deemed  and  taken  to 
be  inhabitants  with  their  mother,  until  they  shall  have  gained 
a  legal  settlement  in  some  other  town  or  district,"    The  court 
said  the  most  natural  "construction  of  this  clause  is,  that 
the  bastard  is  to  depend  upon  his  mother  for  his  settlement, 
having  no  independent  one  in  consequence  of  his  birth)  but  liable 

vol.  u.  52 
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Ch.  53.    to  have  his  settlement  thus  gained,  changed  by  a  removal  of 
Art.  l.      the  mother,  under  such  circumstances,  as  to  give  her  a  new 
settlement,  he  is  to  be  deemed  and  taken  as  an  inhabitant 
with  the  mother ;  that  is,  in  consequence  of  his  mother's 
settlement,  he  shall  have  one  in  the  same  place,  not  acquired 
by  his  birth,  but  derived  from  his  mother.    Now  if  the  mother 
gains  a  new  settlement,  and  her  illegitimate  son  retains  the 
old  one,  while  under  age,  and  incapable  of  gaining  one  him* 
self,  the  words  of  the  statute,  that  he  shall  be  deemed  and 
taken  an  inhabitant  with  hit  mother,  will  by  no  means  be  ful- 
filled :"  "  for  in  such  case  he  would  be  an  inhabitant  with- 
out his  mother,  and  totally  independent  of  her.1'    The  court 
said,  M  it  is  true  by  the  common  law,  birth  (unless  fraud  or 
lawful  restraint  should  interpose)  fixes  the  settlement  of  a 
bastard ;  but  the  rule  of  the  common  law  has  been  long  since 
done  away  in  the  Commonwealth ;"  but  when  done  away, 
in  June,  1 789,  or  before  f  If  before,  by  what  statute  or  de- 
cisions, none  was  mentioned  by  the  court*    And  as  the  set- 
tlement of  Aaron's  mother  was  in  Framing  ham,  where  he 
was  born,  he  had  her  settlement,  and  perhaps  it  was  not 
thought  material,  whether  by  birth  or  derivatively ;  but  many 
lawyers  have  thought  this  act  did  not  respect  any  child 
born  before  it  was  passed. 
Reeves  d.        "  The  place  of  the  birth  of  a  child,  is  the  place  of  settle* 
r : "r>    i.  ment>  tf  neither  the  father  nor  mother  have  any  settlement." 
^—feUc!*  " If  the  father  have  *  settlement,  bis  settlement  is  his  child's, 
485, 628.—'  unless  the  child  acquire  a  settlement  for  himself,  as  in  some 
Ld.  Raym.    cases  he  may ;  and  so  often  as  the  father  acquires  a  new 
bSjTcIu  ^element,  the  new  settlement  becomes  the  child's."    a If 
367, 9io,      the  father  have  no  settlement  and  the  mother  have  one,  the 
375-  settlement  of  the  mother  is  the  settlement  of  the  child  $"  and 

even  during  the  coverture  now,  u  the  children  will  be  settled 
where  the  mother  has  her  settlement."    Stra.  683. 
Burr.  s.  Ca.      « If  the  father,  who  has  a  settlement,  die}  the  children  who 
64,372,473.  }jve  with  the  mother,  will,  upon  the  mother's  gaining  a  new 

settlement,  be  settled  in  the  mother's  new  settlement*" 

3  Salk.  259,      A  was  settled  at  Cumner,  and  had  several  children  born 

PaHAv        there,  then  moved  to  Milton  with  his  children,  and  rented 

Milton*'       there  a  farm  of  £10  a  year,  and  hence  become  settled  in 

Pariah.         Milton*    Held,  per  Holt,  C.  J.  "  the  place  where  a  bastard 

is  bom,  is  the  place  of  his  settlement,  unless  there  is  some 

trick  to  charge  the  parish ;  but  the  place  where  legUtmait 

children  are  born  is  not  the  place  of  their  settlement,  for  let 

that  be  where  it  will,  the  children  are  settled  where  their 

parents  are  settled ;  as  for  instance,  if  the  father  "  is  settled  in 

the  parish  of  H,  but  goes  to  work  in  the  parish  of  B,  and 

before  he  gains  any  settlement  there,  has  a  son  born  in  the 
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parish  of  B,  and  then  dies,  this  child  shall  be  settled  in  the    Ch.  53. 
parish  of  H ;  for  it  is  not  the  birth,  but  the  settlement  of  the    Art.  l . 
father,  that  makes  the  settlement  of  the  child ;"  and  if  he  v^v^t^ 

Sain  a  new  one  for  himself,  he  gains  a  new  one  for  his  chil- 
ren,  "  who  do  not  go  with  him  to  his  new  settlement,  as 
nurse  children,  but  as  part  of  his  family.'1  "  But  if  a  man  is 
settled  in  the  parish  of  H,  and  has  children  born  there,  and 
dies,  and  afterwards  the  mother  of  these  children  marries  a 
husband,  who  is  settled  in  another  place,  the  children  shall 
go  along  with  her,  not  as  part  of  her  family,  but  as  nurse 
children,  to  be  maintained  at  the  charge9'  of  the  parish  of  H, 
where  born,  and  their  father  was  settled ;  "  and  to  that 
parish  they  may  be  sent  after  seven  years  old,  as  to  the  place 
of  their  lawful  settlement,"  u  For  this  accidental  new  set- 
tlement of  their  mother,  which  was  only  by  marriage  with  a 
second  husband,  and  as  she  is  now  become  one  person  with 
him,  shall  not  gain  a  settlement  for  her  children/9 

In  this  case,  our  court  held,  that  where  a  citizen  of  the  12  Mass.  R: 
Province  of  Massachusetts-Bay,  one  Williams,  for  a  valuable  jS^ifcj 
consideration  in  August,  1770,  purchased  a  stove  of  his  New  „.  west*  ** 
Jersey  master,  for  £100,  for  ten  years,  and  retained  him  the  stockbridge. 
ten  years  in  his  service  in  Massachusetts,  being  conscien-  Sp"** 
tiously  against  slavery,  this  slave  gained  no  settlement  here  i^Mass?  R. 
in  the  right  of  Williams ;  he  in  fact  did  not  purchase  this  261.— is 
negro,  or  hold  him  as  a  slave,  but  as  a  servant ;  the  property  Mass.  R. 
was  not  transferred  to  Williams,  but  only  the  use  or  services  354* 
of  him  for  ten  years*    The  agreements  of  towns  cannot'affect 
the  settlement  of  their  inhabitants* 

Overseers  of  the  poor,  when  liable  personally*    The  defend-  8  Johns.  R. 
ant  was  an  overseer  of  the  poor,  and  had  the  care  and  jj^JL4^ 
management  of  a  pauper's  property,  and  received  her  monies ;  iuthbone,ia 
and  in  consideration  of  wnicn,  he  promised  the  plaintiff  to  error — 2 

Cy  him  a  debt  she  owed  him ;  held,  a  valid  promise,  it  ^"^  6<]!Zj7~ 
ing  an  express  one  in  writing,  and  founded  on  a  valuable  ^i^Mass. 
consideration.    Quere ;   how  far  the  law  is  so  in  other  R.  257.— 
States.   One  cannot  change  his  settlement  by  removing  from  13J7M5,8\ R# 
one,  to  another  part  of  the  same  town.    7  Johns.  99.  ^J V.  Can- 

Assumpsit  by  Andover  v*  Canton,  for  the  support  of  ton.  * 
Lewis  EHsha,  wife,  and  four  children.  Held;  1.  notice  as 
to  the  husband  and  father  he  is  become  chargeable,  is  not 
notice  as  to  his  wife  and  children :  %  the  children  of  a  slave 
derived  no  settlement  from  him,  while  slavery  continued  in 
Massachusetts:  3.  Indians  residing  and  having  their  lands 
within  the  limits  of  a  town,  but  being  under  the  guardianship 
of  persons,  appointed  by  the  Government,  gain  no  settlement 
in  the  town.    Quere,  if  they  are  state's  poor. 


412 


ASSUMPSIT. 


Ch.  53. 

Art.  1. 

Hampshire 
County,  S. 
J.  Court, 
April,  1796, 
Shelburne  v. 
Greenfield. 

Winchenden 
v.  Hatfield, 
4  Mass.  R. 
123,  ISO. 


4  Matt.  R. 

539,  Dish- 
ton  v.  Free- 
town, in 
error. 


Essex  S.  J. 

Court,  Nov. 
1799,  Per- 
kins, Town 
Treasurer  of 

Toptfieldv. 
Emerson. 


Bastard  children,  since  the  act  of  April  10,  1 767,  have 
acquired  no  settlements  by  birth,  but  have  had  their  mother's 
settlements.     14  Mass.  R.  382. 

§  21.  In  this  case,  the  court  held,  that  Romulus  and  Ro- 
sana,  two  negroes,  (not  married  till  1778)  gained  a  derivative 
settlement  in  Greenfield,  by  living  as  slaves,  with  one  Wallis, 
their  master,  from  the  year  1753  to  1776,  and  as  servants 
at  common  law,  and  that  Greenfield  was  bound  to  maintain 
them  arid  their  children;  born  after  1778,  in  Shelburne,  and 
the  same  principle  is  settled,  4  Mass.  R.  123.  In  this  case, 
it  was  held,  that  before  the  revolution  the  settlement  of  a 
slave  always  followed  that  of  his  master ;  that  slaves  were 
not  within  the  statutes,  relating  to  warning  of  persons,  in  or- 
der to  prevent  their  gaining  a  settlement,  nor  within  the 
statute  of  April  10,  1767,  providing  that  no  settlement  should 
be  gained  by  residence ;  but  that  when  slaves  were  manumit- 
ted, they  could  acquire  settlements  in  their  own  right,  and  if 
they  had  resided  a  year  in  the  town  where  they  were 
manumitted,  they  could  not  then  be  warned  out. 

§  22.  Dinah  walker,  the  pauper,  was  before  1788,  mar- 
ried to  Pomp  Walker,  a  black  man,  who  had  formerly  been 
a  servant  to  Colonel  .Walker,  deceased,  and  was  appraised 
at  $50,  as  part  of  his  personal  estate ;  Pomp  lived  with  his 
administrator  in  Taunton,  till  the  year  1 779,  when  he  was 
discharged  from  any  further  claims  of  the  administrator  for 
his  services,  and  returned  to  Dighton,  and  was  married  as 
above,  and  lived  there  till  he  died.  Held,  his  settlement 
was  in  Taunton,  and  so  was  hers ;  that  he  derived  his  settle* 
mcnt  from  his  master  Walker,  u  as  the  slave  was  the  per- 
sonal property  of  the  master,  and  could  not  legally  be  sepa- 
rated from  him ;"  "  he  then,  as  the  personal  estate  of  the 
deceased,  became  the  property  of  said  administrator,  and 
acquired  the  settlement  of  this  his  new  master,  which  was  in 
Taunton;  there  he  lived  with,  and  served  him  till  1779, 
when  he  became  free  by  the  manumission  minted  by  his 
master.  Doubted,  if  a  slave,  while  such,  could  communicate 
or  receive  a  settlement,  but  clearly  could  after  manumitted ; 
one  attainted  of  felony  can  communicate  his  settlement; 
6  D,  &  E.  116,  117 ;  and  all  our  cases  decide  a  slave  can 
receive  a  settlement. 

§  23.  In  the  year  1765,  Emerson,  an  inhabitant  of  Tops- 
field,  received  into  his  family  a  negro  girl,  born  in  Wenham 
in  1759,  and  kept  her  as  a  slave  till  she  claimed  her  freedom 
in  the  American  revolution,  and  gave  no  notice  of  this  to  the 
town.  In  1798  she  became  poor,  and  Topsfield  paid  $34,50 
for  her  support,  and  sued  Emerson  on  the  act  of  1 736  for 
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the  money  so  paid*    Judgment  for  the  defendant  for  costs,    Ch.  53* 
and  the  court  held,  that  from  1765  to  1776  she  was  Emer-    Art.  1. 
son's  slave,  and  not  an  inmate  or  boarder,  &cr.,  within  the  act.  v^-v^/ 
That  she  could  not  be  separated  from  Emerson,  her  master ; 
so  that  she  could  not  be  warned  and  carried  out  of  the  town 
of  Topsfield ;  hence  it  was  to  no  purpose  for  him  to  have 
given  notice  in  twenty  days,  as  the  act  required  in  the  case 
of  inmates,  &c.     In  this  case  were  cited  the  above  act  of 
1736,  and  the  acts  of  1692,  1700 ;  the  act  of  1703,  respect- 
ing slaves,  and  the  act  of  1 707,  subjecting  free  negroes  to  do 
certain  duties ;  but  note  this  girl  was  born  in  the  Province  in 
Wenham,  yet  a  slave.    But  see  Littleton  v.  Tattle,  below. 

§  24.  In  this  case,  Scipio,  the  pauper,  lived  as  a  slave  with  4  Maw.  R. 
his  master  in  the  Hamblet  parish,  part  of  Ipswich,  from  about  67^i  Safem 
1753  to  1770,  and  then  moved  with  him  on  to  a  farm  in  Ips-  J[J|  J^u°J 
wkh  proper,  where  the  master  died  in  1787.    In  1775,  R.u&. 
Scipio  deserted  from  his  master  and  became  a  soldier  for  a 
short  time,  but  was  reclaimed  by  his  master  and  sold  to  T. 
P.  of  Wenham ;  said  parish  was  incorporated  in  1 793.   Held, 
Scipio  was  settled  in  Ipswich,  "  his  settlement  being  derived 
from  his  master's",  then  on  the  principles  of  negro  slavery. 

§  25.  The  town  of  Littleton  sued  Tuttle  for  the  support  Middlesex, 
of  a  black  man,  born  there,  named  Jacob,  alias  Cato,  claimed  °!*j  1796» 
as  a  slave  under  said  laws,  and  sold  to  the  defendant  by  the  Tuttle^*" 
supposed  master,  of  whose  female  slave  he  was  bom.     This  See  4  Man. 
negro,  at  the  age  of  twenty-one  years,  became  lame  and  una-  *•  1?8» thi> 
ble  to  labour,  and  the  defendant  carried  him  and  left  him  cage  m  part# 
with  the  overseers  of  the  poor  for  support.    The  court  held,  . 
that  as  this  negro  was  born  in  Littleton,  he  was  a  proper  in- 
habitant of  that  town,  and  was  born  free,  and  that  town  was 
obliged  to  support  him  in  such  manner  as  it  would  have  been 
if  he  had  been  a  white  person.    The  idea,  in  this  case,  of  the 
defendant,  was,  that  Jacob  was  the  slave  of  his  mother's  mas- 
ter; not  the  father's  master;  and  the  same  idea  is  stated  by 
Parsons,  C.  J.,  in  Winchendon  v.  Hatfield. 

Settlement  by  living  on  one's  estate :    Held,  if  one  convey  10  Mod.  430. 
his  estate  in  mortgage,  and  remain  in  possession,  he  "  gains 
a  settlement;   because  the  mortgagee,  notwithstanding  the 
form,  has  but  a  chattel,  and  the  mortgage  is  only  as  security" 
But  if  one  convey  his  estate  to  trustees  to  sell,  to  pay  his 
debts,  and  has  but  a  chance  of  a  surplus,  and  has  no  right  of  1  Bl.  Com. 
possession,  and  if  he  get  possession,  it  is  illegal ;  he  gains  no  363- 
settlement.    But  "  after  the  mortgagee  has  cot  into  possession,  Burr.  S.  C. 
he  may  gain  a  settlement.    But  one  entitled  to  administration  No- 3- 
or  to  dower,  who  resides,  without  administration  granted,  or  Rex  v.  Wid- 
dower  assigned,  gains  no  settlement ;  and  Rex  v.  Painwich,  worthy. 
No.  243 ;  Kex  v.  Natland,  No.  247,  and  other  cases ;  4  D.  & 
E.  258,  &c. 


1  Bl.  Com. 
363. 
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Ch.  53.  §  26.  In  this  case  the  court  decided,  that  the  husband's 
Art.  2.  seisin  of  a  freehold  estate  in  right  of  his  vnfe,  of  $10  a  year, 
\^*v~^/  is  sufficient  to  sire  him  a  settlement  under  the  act  of  June 
4Ma«.  R.  235  1789,  but  dower  not  assigned,  did  not  give  a  settlement, 
ham  report-  §  27#  ^he  father  was  a  disseiser  of  waste  lands,  and  died, 
land.  and  his  estate,  (a  cottage,  &c.)  descended  to  his  daughter, 

and  she  married  one  Darby.    Held,  he  gained  a  settlement 
by  the  marriage*    Rex  v.  Wilby,  8  Mod.  287. 

§  28.  Residence  and  notice.  Many  settlements  are  gained 
in  England  by  "forty  days'*  residence  and  notice ;  this  resi- 
dence is  lodging  and  lying  in  the  parish  ;  this  notice  may 
be  directly  in  writing  to  one  of  the  overseers,  or  by  rent- 
ing, for  a  year,  a  tenement  of  JElO  yearly  value,  or  by 
being  taxed  in  the  parish,  or  by  executing  a  parish  office 
in  the  parish  for  a  year,  being  thereto  legally  appointed  as 
church-warden,  by  being  hired  and  serving  a  year,  being 
unmarried  and  without  children ;  or  by  being  bound  an 
apprentice  for  seven  years  in  the  parish ;  or  by  having  an 
estate  of  one's  own,  and  residing  thereon  forty  days.  In 
England  all  these  facts  amount  to  notice,  and,  therewith,  forty 
days9  residence  there  gains  a  settlement. 
1  Hen.  &  M.  §  29.  In  Virginia,  by  statute,  Rev.  Code,  p.  1 73,  ch.  95,  a 
412.  person  is  accounted  an  inhabitant  so  as  to  have  gained  a 

legal  settlement,  by  an  actual  residence  in  the  county,  where- 
in he  or  she  shall  claim  a  legal  settlement  for  tne  space 
of  one  whole  year;   and  orphans   are  bound  out  appren- 
tices a  by  order  of  the  court  of  the  county  or  corporation  in 
which  he  or  she  resides/'    By  corporations  is  meant  a  few 
cities  and  boroughs  incorporated,  and  these  courts  try  and 
decide  pauper  cases,  as  courts  of  sessions  usually  do. 
Art.  2.  Settlements  gained  under  statutes. 
We  have  no  federal  statutes  or  laws  respecting  the  poor, 
and  our  state  statutes  are  very  different  from  those  of  Eng- 
land, and  have  been  several  times  altered,  and  different  acts 
in  different  states. 
Maw.  Colo-       §  1.  By  these  laws  the  county  courts,  or  two  magistrates, 
^qzff'h  P"  were  emP°weped  to  settle  all  disputes,  about  the  settlements  of 
A.  D/ 164s!   ^e  Poort  an(l  providing  for  them ;  the  rule  then  established 
was,  that  "  where  any  person,  with  his  family,  or  in  case  he 
hath  no  family,  shall  be  resident  in  any  town  three  months, 
without  being  notified  to  depart,  shall  have  his  settlement 
there ;  or  being  so  notified,  yet  permitted  to  remain,  without 
complaint,  to  the  next  county  court  of  the  county,  for  relief, 
and  that  prosecuted  to  effect,  shall  have  his  settlement  there, 
and  there  be  provided  for  in  case  of  need,  by  the  town ;" 
this  law  continued  till  the  revision  of  the  laws  in  1692. 
Pror.Law        §  2.  In  1692,  an  act  was  passed  empowering  overseers  of 
of  1692.        the  poor,  with  the  assent  of  two  justices,  to  bind  out  poor 
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children,  and  to  take  care  of  poor  idle  persons,  and  provid-  Ca.  53. 
ing  "  that  if  any  person  or  persons  come  to  sojourn,  or  dwell  ArU  2. 
fai  any  town,"  u  and  be  there  received  and  entertained  by  the  v^/^ 
space  of  three  months,  not  haying  been  warned  by  the  con- 
stable of  the  town,  to  leave  the  place,  and  the  names  of  such 
persons,  with  the  time  of  their  abode  there,  and  when  such 
warning  was  given  them,  returned  unto  the  court  of  Quarter 
Sessions,  every  such  person  shall  be  reputed  an  inhabitant 
of  such  town,"  and  be  the  proper  charge  thereof,  in  case  of 
need,  u  unless  the  relations  of  such  poor,  impotent  person,  in 
the  line  or  degree  of  father  or  moid-father,  mother  or  grand- 
mother, children  or  grand-children,  be  of  sufficient  ability," 
then,  if  able,  such  relations  were  to  support  them ;  but  this 
act  did  not  extend  to  persons  committed  to  prison,  or  lawful- 
ly restrained  in  any  town ;  or  to  children  at  nurse,  or  sent 
for  education,  or  to  physicians  to  be  cured,  &c.  And  if 
any  one  was  warned,  and  did  not  leave  the  town  in  four- 
teen days,  he  or  she  might  be  sent  by  a  warrant  from  the 
next  justice  of  the  peace,  to  his  or  her  proper  place*  This 
act  only  respected  persons  coming  to  reside ;  not  those  born  in 
a  town.  So  all  the  acts  until  June  23,  1 789,  as  above  ob- 
served* 

§  3.  But  by  this  act  of  1 700,  the  threte  months  was  ex-  Prov.  Act  of 
tended  to  twelve  months ;  and  this  act  provided,  that  u  no  170°- 
person  whatever,  coming  to  reside  or  dwell  within  any  town 
m  this  province,  (other  than  freeholders  or  proprietors  of  lands 
in  such  town,  or  those  born,  or  that  have  served  an  appren- 
ticeship there,  and  have  not  moved  and  become  inhabitants 
elsewhere)  shall"  vote  in  elections  there,  (though  otherwise 
qualified)  unless  first  approved  by  the  town  or  selectmen ; 
*  nor  shall  any  town  be  obliged  to  be  at  the  charge  for  the 
relief  or  support  of  any  person,  residing  in  such  town  (in  case 
he  or  she  stand  in  need)  that  are  not  approved  as  aforesaid ; 
unless  such  person  or  persons  have  continued  their  resi- 
dence there,  by  the  space  of  twelve  months  next  before,"  and 
not  warned  to  depart ;  the  act  of  1739,  required  the  above 
approbation  to  be  in  town-meeting,  or  in  the  selectmen**' 
meeting,  signed. 

§  4.  In  this  action  the  court  decided,  that  a  warning  of  the  3  Maw.  R. 
pauper,  and  kis  family,  in  176S,  was  sufficient  to  prevent  the  '^^j^y 
wife  and  children  of  the  pauper  from  gaining  a  settlement,  t^wn. 
though  the  act  required  the  names  of  those  warned  to  be 
returned. 

§  5.  This  act  of  1703,  required,  that  no  negro  or  mulatto  Prov-  Act  of 
slave  should  be  set  free,  till  security  was  given  to  the  town  1W3# 
treasurer,  to  save  the  town  harmless  from  the  charge  of  sup- 
porting such,  in  case  of  need,  and  that  no  one  should  be 
viewed  as  free,  or  manumitted,  till  such  security  was  given, 


416  ASSUMPSIT- 

Ch.  53,  but  should  be  considered  as  "  the  proper  charge  of  their  re- 
Art.  2.  spective  masters  and  mistresses,"  in  case  of  need,  and  be 
liable  to  be  bound  out,  by  the  selectmen  of  the  town,  in  ser- 
vice, at  all  times;  but  as  such,  for  which  security  was  not 
so  given,  remained  slaves  to  the  purposes  of  maintenance  and 
slavery.  This  binding  out  could  extend  only  to  those  who 
were  turned  away  by  their  masters ;  not  to  those  their  mas- 
ters retained  in  their  service,  not  manumitted  by  reason  the 
security  was  not  given. 

And  the  province  statute  of  1 703,  "  to  prevent  disorders  in 
the  night,"  alike  applied  to  and  punished  any  "  Indian,  ne- 
gro, or  mulatto  servant  or  slave"  found  abroad  in  the  night, 
after  nine  o'clock,  without  the  leaye  of  master  or  owner ;  and 
so  the  statute  of  1798,  the  owner  of  a  slave  authorizes  an 
agent,  by  writing,  to  convey  him;  the  agent  conveys  him 
by  deed ;  this  transfers  the  property  to  the  purchaser,  and 
he  is  her  slave  to  all  intents,  notwithstanding  ner  determina- 
tion and  promise  to  hold  him  but  ten  years.  A  deed  above 
thirty  years  old,  is  admissible  in  evidence,  though  the  execu- 
tion be  not  proved,  when  found  in  the  grantee's  possession, 
accompanied  with  the  possession  of  the  thing  granted.  14 
Mass.  R.  257,  262 ;  see  ch.  53,  a.  1,  s.  20,  this  case.  Slavery, 
among  the  Jews,  -took  place,  1.  when  a  man  sold  himself; 
Lev.  xxv.  39 :  2.  when  a  father  sold  his  children ;  Ex.  xxi. 
7 :  3.  when  creditors  sold  their  insolvent  debtors  and  their 
children ;  2  Kings,  iv.  1 :  4.  prisoners  taken  in  war,  how  long 
held ;  Ex.  xxi.  2,  4. 
Prov.  Act  of  -  §  6.  And  this  act  of  1707,  required  free,  male  negroes  and 
1707.  mulatto**,  able-bodied,,  in  the  town,  to  do  days9  work,  &c.,  if 

required  by  the  selectmen,  in  lieu  of  training,  watches,  &c. ; 
and  equivalent  thereto.  These  acts  of  W03,  and  1 707,  very 
clearly  recognized  negro  and  mulatto  slavery,  whence  were 
the  decisions  abovementioned ;  but  this  was  a  mild  sort  of 
slavery. 
Prov.  Act  of  §  7.  This  act  of  1720,  empowered  the  selectmen  of  the 
1790.  town,  with  the  assent  of  two  justices  of  the  peace,  "  to  set  to 

work,  or  bind  out  apprentice,  as  they  shall  think  convenient, 
all  such  children,  whose  parents  shall,"  by  the  overseers, 
"  be  thought  unable  to  maintain  them,  (whether  they  re- 
ceive alms  or  are  chargeable  to  the  town  or  not,)  so  that 
they  be  not  cessed  to  public  taxes  or  assessments  for  the 
province  or  town  charges ;"  males  to  twenty-one,  and  females 
to  eighteen,  or  marriage;  males  to  be  learnt  to  read  and 
write ;  and  females  to  read :  also,  to  set  to  work  all  idle 
persons,  able  to  work,  who  had  no  visible  means  of  living. 
Prov.  Act  of  §  8.  This  act  of  1736,  forbid  any  person  in  a  town,  to  re- 
1796.  cei ve  any  inmate,  boarder,  tenant,  &c,  not  an  inhabitant  of  it, 

into  his  house,  for  more  than  twenty  days,  without  giving  no- 
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tice,  in  writing,  ta  one  or  mere  of  the  selectmen  or  town  clerk* 
on  penalty,  he. ;  bat  this  act  extended  not  to  slaves,  as  Per- 
kins  v.  Emtrton. 

§  9.  This  act  of  1 739,  enacts,  that  no  town  be  liable  to 
sspport  paupers  from  other  towns,  residing  in  said  town,  who 
have  not  continued  there  twelve  months,  unless  he  or  she 
hare  obtained  the  approbation  of  the  town,  at  a  meeting  of 
the  inhabitants,  regularly  assembled,  or  the  approbation  of 
the  selectmen  at  their  meeting,  for  his  dwelling  there,  and 
"  no  act  of  the  selectmen,  or  assessors,  in  rating,  or  assessing 
any  inch  person  Unto  any  charges  whatever,  shall  subject 
such  town  to  any  expenses  for  his  support ;  and  if  the  se- 
lectmen forbear  to  warn  persons  out  of  town,  this  is  not  to 
excuse  those  who  entertain  them. 

§10.  This  temporary  act  of  1743,  continued  till  1794, 
empowered  the  sessions  to  determine  who  were  the  poor  of 
the  town,  and  wanted  support. 

§  1 1.  These  temporary  acts  enabled  overseers  to  take  care 
of  idle,  indolent  persons,  having  estates,  and  to  put  out  their 
children,  with  an  appeal  to  the  sessions.  It  also  empowered 
the  selectmen  to  bind  out  lewd  women  to  service. 

§  12.  This  temporary  act  of  April  10,  1767,  made  mate- 
rial alterations  in  the  gaining  of  settlements,  and  provided 
*  that  no  person  whatever,  coming  to  reside  or  dwell  within 
any  town  in  this  province,  shall  gain  a  settlement  in  such 
town,  by  any  length  of  time  he  or  she  may  continue  there, 
without  warning,  unless  such  person  shall  nave  made  known 
his  or  her  desire,  to  the  selectmen  thereof,  and  obtained  the 
approbation  of  the  town,  at  a  general  meeting  of  the  inhabi- 
tants, for  his  dwelling  there ;"  u  and  all  such  persons  as 
have  not  been  approved,  as  aforesaid,  together  with  their 
children,"  "  shall  be  liable  to  be  sent  or  conveyed  to  the 
town  where  they  properly  belong,"  by  a  justice's  warrant, 
lie.,  except  emprenHces  there,  who  were  not  liable  to  be  sent 
away, u  till  tne  time  of  the  apprenticeship  expired."  The 
residence  of  one,  not  warned  before  April  10,  1767,  was  of 
one,  all  the  year,  of  full  age ;  and  if  a  minor  son  married,  he 
was  not  thereby  emancipated.     15  Mass.  R.  SOS,  204. 

§13.  Thus  the  poor-laws  stood,  in  Massachusetts,  till  1772, 
when  a  small  alteration  was  made  in  them,  and  justices  were 
empowered  to  remove  paupers,  though  they  lived  in  the  town 
from  whence  removed. 

§  14.  By  this  act  of  June,  1789,  a  very  material  alteration 
was  made  in  the  poor-laws.  This  act  declared  what  trans- 
actions should  be  necessary  to  make  a  settlement,  and  re- 
pealed all  former  laws  for  gaining  settlements :  but  as  this 
act  was  repealed,  February  1 1,  1794,  most  of  the  provisions 

vol.  ii.  53 
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Prov.  Act  of 
1739. 


Prov.  Act  of 
1742. 


Prov.  Acta  of 
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Pro*.  Ac* 
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Ch.  53.  of  it  became  unimportant  very  soon.  The  first  clause  was 
Art.  2.  declaratory,  and  enacted  "  that  all  persons,  citizens  of  this 
Commonwealth,  who  before  April  10,  1767,  resided  or  dwelt 
in  any  town  therein  one  year,  and  not  duly  warned  out,  or 
who,  since  the  said  10th  day  of  April,  have  obtained  the  ap- 
probation of  the  town,  in  town  muting,  for  his  dwelling  there, 
or  who  have  obtained  a  legal  settlement  by  birth,  marriage, 
or  otherwise,  and  have  not  afterwards  gained  a  settlement 
elsewhere,  in  this  or  some  other  of  the  United  States,  shall  be 
deemed  an  inhabitant  of  the  same  town." 

This  act  of  1 789  further  enacted, u  that  every  person,  a 
citizen  of  this  Commonwealth,  who  shall  be  seized  of  a  free* 
hold,  in  any  town  or  district,  of  the  clear  annual  income  of 
£3,  and  shall  reside  thereon,  or  within  the  same  town  or 
district,  occupying  or  improving  the  same  in  person,  for  the 
space  of  two  years,"  shall  gain  a  settlement.    The  provi- 
sions of  this  act,  as  to  residence  and  taxes,  never <came  into 
operation.    This  act  declared  a  woman,  by  her  marriage,  got 
her  husband's  settlement,  if  he  had  one.    So  children  born 
in  wedlock  got  the  settlement  of  their  parents ;  but  a  bas- 
tard child  the  settlement  of  its  mother.    The  additional  acts 
Mar.  9, 1791.  of  March  9,  1791,  1792,  and  1793,  for  lengthening  the  two 
m""*™*?**  ycars  to  d*1^  then  four,  and  then  five,  did  not  extend  to  the 
"*        '   freehold  cases,  but  only  to  residence :  nor  to  derivative  set- 
tlements. 
7  Man.  R.        §15.  In  this  case  the  court  decided,  that  from  April  10, 
MvS^!*  1767,  to  June  23,  1789,  no  setdement  could  be  gained  in 
aa  to  domi-    any  town,  by  a  person  comtng  to  reside  were,  but  by  the  ap- 
cil.—i  Bin.   probation  of  the  town,  in  a  general  town  meeting :  that  a 
VfyYuu'c~  stu<*ent  at  college  does  not  change  his  domicil  by  residing 
36e!— 3  Ves!  there :  that  the  occupation  of  land,  required  by  this  act  of 
Jr.  J20.—     1789,  includes  the  occupation  of  others,  under  the  owner's 
LYe8'i»      direction ;  but  that  lands  leased  are  not  within  the  act :  that 


P. 0606.  '  a  minor's  seisin  gives  a  setdement  by  this  act,  though  his 
lands  be  in  his  guardian's  care.  But  by  the  act  of  February 
11, 1794,  a  freeholder  must  be  of  full  age,  to  gain  a  setde- 
ment.   See  2  Bos.  &  P.,  226,  233,  as  to  Somtct/. 

4  Mass.  R.        §  16.  In  this  case  the  court  decided,  that  if  a  person  be- 

wa^Mal-    fore  APril  10*  1767>  had  l)e€n  duly  warned  t0  depart  from  a 
den.  *  town,  so  as  to  prevent  his  being  settled  in  it,  and  then  remov- 

ed te  a  second  town,  not  meaning  to  return,  and  continued 
in  the  second,  so  long  as  to  have  gained  a  setdement  in  it, 
and  then  came  back  to  the  first  town,  it  was  necessary  again 
to  warn  him  to  depart,  within  a  year  after  his  so  coming 
back,  to  prevent  his  gaining  a  setdement  by  his  new  resi- 
dence in  it. 
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§  17.  The  Court  held,  in  this  case,  that  the  inhabitants  of    Or.  53. 
a  town  in  which  a  prison  is,  ar6  held  to  provide  for  poor  pri-     Art.  2. 
soners,  committed  on  execution,  though  legally  settled  else-  v^*v~^/ 
where  5  and  that  an  action  may  be  maintained  accordingly.  *  Man.  R. 
So  if  he  has  not  a  settlement  in  any  other  town,  after  regular  *£*»  ^Ded- 
application  to  the  overseers ;  and  its  remedy  over,  is  to  the  ham.— 
other  town  or  to  the  state,  as  the  case  may  be.  3  Mass.  R. 

§  1 8.  So  if  a  poor  prisoner  be  committed  to  a  gaol  in  a  j^j^Ei! 
town,  for  not  obeying  the  order  of  the  Court  of  Common  5  MaM.  R#  " 
Pleas,  in  providing  for  the  maintenance  of  a  bastard  child,  244,  Say- 
of  which  he  is  adjudged  the  putative  father,  this  town  is  lia-  ward  v.  Al- 
ble  to  the  gaoler,  and  has  its  remedy  over  as  above  5  but  fred;  Bow" 
not  liable  for  the  use  of  beds,  blankets,  &c,  by  poor  debtors  ^Mbm».  r." 
in  gaols.     13  Mass.  R.  247.     But  prisoners  committed  for  328,  Adams 
crimes  are  a  charge  to  the  state,  and  the  town  where  the  *.Wiscas*et. 
prison  is  situated  is  not  liable  for  their  support.    See  Paris  v. 
Hiram,  below. 

§  19.  If  a  citizen  have  taxable  property,  and  is  able  to  6****£  R# 

Eay  the  taxes  assessed  on  him,  and  dwells  in  a  town  ten  years,  J^  v  ^J" 
e  then  gains  a  settlement,  if  he  pays  state  and  town  taxes  tieboro1. 
half  that  time,  though  not  assessed  in  the  county  taxes. 
The  omitting  him  in  the  county  tax  was  illegal,  and  against 
the  act  of  1785,  Ch.  50,  sect.  8. 

§  20.  On  the  acts  of  1 789,  and  the  three  acts  in  addition  3  Mass.  R. 
thereto,  it  has  been  decided  that  a  settlement  was  gained  by  43*'  ^alem, 
two  years'  occupancy  of  a  freehold,  though  the  occupant  was 
warned  to  depart  within  the  two  years  &om  June  23,  1789  : 
that  only  the  overseers  of  the  town  where  the  pauper  is  le- 
gally settled,  can  call  on  his  relations  to  support  him  :  that 
the  town  in  which  he  is  by  accident,  can  sue  the  town  in 
which  he  is  settled :  that  the  action  must  be  expressly  ground- 
ed on  the  statute  law,  and  notice  in  three  months  after  the 
expense  begins. 

§  21.  This  act  of  February  11,  1794,  repeals  all  former  Act  of  Feb. 
laws,  giving  settlements,  and  enacts  1.  that  a  married  woman  11»1794, 
has  the  settlement  of  her  husband,  if  he  have  any  in  this 
Commonwealth ;  and  if  she  be  removed  to  her  own  settle- 
ment, he,  if  a  state  pauper,  is  to  be  supported  in  her  town. 
Where  a  town  is  to  support  an  alien  husband,  or  not.  1 3 
Mass.  R.,  501,  Cambridge  v.  Charlestown. 

2.  "  Legitimate  children  shall  follow  and  have  the  settle- 
ment of  their  father,  if  he  shall  have  any  in  this  common- 
wealth, until  they  gain  a  settlement  of  their  own ;  but  if  he 
shall  have  none,  they  shall  in  like  manner  follow,  and  have 
the  settlement  of  their  mother,  if  she  shall  have  any/9 


i 
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Ch.  53.  3.  Illegitimate  children  have  their  mother's  settlement,  if 
Art.  2.  she  have  any  at  the  time  of  their  birth ;  but  no  child,  legiti- 
v^v^^  mate  or  illegitimate,  gains  a  settlement  by  birth,  in  a  place 
But  does  not  where  born,  if  neither  parent  have  any  there, 
tbe'mother^  4#  "  An^  Person  twenty-one  years  of  age,  being  a  citizen  of 
settlement.  ^,si  or  any  °f  the  United  States,  having  an  estate  of  inheri*- 
it  Mass.  R.  tance  or  freehold,  in  any  town  or  district  where  he  dwells 
38  L  or  has  his  home,  of  the  clear  yearly  income  of  £3,  and  tak- 

must'iT11  i  *°8  the  rents  and  profits  thereof  three  years  successively, 
the  towntbe  whether  he  lives  thereupon  or  not ;  shall  thereby  gam,  a  set- 
jome  three     tlement  therein." 

h^idl  hL  5#  Any  Person  so  a  citizen,  having  an  estate  of  £60  value, 

tate  therein?  or  °*  ^e  yeaT^J  income  of  £3  1 2*.  in  the  assessor's  valuation, 
14  Jfoss.R.  and  taxed  therefor  to  u  the  state,  county,  town,  or  district," 
384-  five  years  successively ,  gains  a  settlement,  whether  the  taxes 

be  paid  or  not.     15  Mass.  R.  160,  and  in  part  abated.     15 
Mass.  R.  253,  not  if  one  year  at  sufferance,  fee. 

6.  "  Any  person  being  chosen,  and  actually  serving  one 
whole  year  in  the  office  of  clerk,  treasurer,  selectman,  over- 
seer of  the  poor,  assessor,  constable,  or  collector  of  taxes,  in 
any  town  or  district,"  shall  thereby  gain  a  settlement  there- 
in. 15  Mass.  R.  523,  524,  includes  a  collector  of  taxes  for 
a  school  district. 

7.  All  settled  ministers  of  the  gospel  have  their  settlements 
where  ordained. 

8.  "  Any  person  that  shall  be  admitted  as  an  inhabitant, 
by  any  town  or  district,  at  any  legal  meeting,  in  the  warrant 
for  which  an  article  shall  be  inserted  for  that  purpose,  shall 
thereby  gain  a  settlement  therein." 

9.  All  such  citizens  having  their  homes  in  any  unincorpo- 
rated place,  when  incorporated  into  a  town  or  district,  have 
their  settlements  therein. 

10.  When  a  town -or  district  is  divided,  any  one  having  a 
legal  settlement  therein,  being  at  the  time  living  elsewhere, 
retains  his  settlement  in  that  part  where  his  former  home 
was :  so  as  to  new  towns.    Construction  14  Mass.  R.  25S» 

11.  Any  minor  serving  as  an  apprentice  four  years,  in  any 
town  or  district,  and  actually  setting  up  his  trade  therein,  in 
one  year  after  the  expiration  of  the  said  term,  being  then 
twenty-one  years  old,  and  continuing  his  trade  five  years 
therein,  gains  a  settlement  there ;  but  a  journeyman  is  not 
within  this  provision. 

1 2.  "  Any  person  being  a  citizen,  as  aforesaid,  and  of  the 
age  of  twenty-one  years,  who  hereafter  shall  reside  in  any 
town  or  district  within  this  commonwealth,  for  the  space  of 
ten  years  together,  and  pay  all  state,  county,  town,  or  district 
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taxes,  assessed  on  such  person's  poll  or  estate,  for  any  five 
years  within  said  time,"  gains  therein  a  settlement ;  but  does 
not  gain  one  in  a  town  by  so  residing  and  paying,  if  the  for- 
mer town  pay  his  support  within  the  ten  years.  13  Mass.  R. 
460,  East  Sudbury  v.  Waltham.  But  a  tenant  at  will  does, 
by  so  residing  and  paying ;  462,  Sudbury  v.  Stow.  So  a 
citizen  of  Vermont,  by  so  residing  ten  years ;  and  so  paying 
in  a  town  in  this  state,  gains  a  settlement  in  it,  though  he 
leave  his  wife  and  children  on  his  farm  in  Vermont,  and  oc- 
casionally visit  them  there,  and  once  tarried  with  them  five 
or  six  months  during  the  term.  13  Mass.  R.  501,  Cam- 
bridge v.  Charlestown. 

This  act  provides  the  above  twelve  ways  of  gaining  a  set- 
tlement, ana  that  one  shall  not  be  gained  in  any  other  way* 
Hence,  since  February  11,  1794,  there  has  been  no  way 
whatever  of  gaming  a  settlement  by  common  or  statute  law, 
but  by  one  of  these  twelve. 

§  22.  The  act  of  June  23,  1789,  looked  also  to  settlements 
gained  in  other  states ;  but  it  is  held,  that  since  the  act  of 
1 794  was  passed,  the  court  will  not  inquire  into  settlements 
gained  there.  Probably  this  alteration  in  practice,  has 
arisen  upon  the  first  and  second  articles  above,  which  pro- 
vide, a  wife  has  her  husband's  settlement,  if  he  have  any  in 
this  state ;  so  as  to  a  child. 

§  23.  But  as  citizens  of  other  states,  by  the  whole  act,  can 
gain  settlements  in  this  state,  it  seems  to  be  a  novel  and  nar- 
row construction,  to  say  we  will  not  inquire  whether  one  of 
our  citizens  has  gained  a  settlement  or  not,  in  another  state ; 
clearly,  this  is  a  fact  that  may  be  inquired  into  as  well  as  a 
marriage  in  Scotland,  or  in  another  state, or  any  fact  abroad; 
indeed  much  better  than  any  fact  in  a  foreign  country,  by 
reason  of  the  legal  connection  or  relations  of  the  several 
states.  It  may,  however,  be  understood  the  pauper  cannot 
be,  effectually,  removed  out  of  a  state.  So  quaere ;  but  they 
have  been  sent  from  other  states  into  this ;  and  1 1  Mass.  R., 
441,  Canton  v.  Bentley,  decided,  that  a  settlement  gained  in 
another  state,  does  not  annul  a  previous  settlement  in  a  town, 
within  this  state. 

§  24.  This  act  for  the  relief  and  removal  of  the  poor,  re- 
peals all  former  laws  on  the  subject,  and  provides  that  each 
town  and  district  shall  relieve  and  support  its  own  poor ; 
and  provides  also  for  raising  monies  therefor,  and  for  em- 
ploying them,  and  for  having  overseers  to  relieve  them  as 
they  judge  best* 

The  third  section  subjects  the  kindred  of  any  person,  in 
the  degree  of  father  or  grandfather,  mother  or  grandmother, 
children  or  grandchildren,  by  consanguinity,  living  in  this 
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Ch.  53.    state,  of  sufficient  ability,  to  support  such  pauper  in  propor- 

ArU  3.     tion  to  their  ability.    No  appeal  lies.     1 4  Mass.  R»,  243, 244. 

v^^v*^^       Fourth  and  fifth  sections  revise  the  former  laws,  as  to 

binding  out  poor  children ;  but  in  the  education  of  males  add 

cyphering,  and  of  females  add  writing. 

Sixth  section  revises  the  old  laws  as  to  able-bodied,  idle, 
and  vagrant  persons,  having  no  means  of  support. 

Seventh  section  respects  those  poor  who  live  without  the 
bounds  of  any  incorporated  town ;  and  the  eighth  section 
provides  for  breaking  up  houses  of  ill  fame. 

Ninth  section  directs,  that  overseers  of  the  poor  provide 
for  poor  strangers,  at  the  expense  of  their  town,  and  for  their 
removal  and  burial ;  and  to  charge  the  expense  incurred, 
within  three  months  before  notice,  to  their  town  to  be 
charged,  and  gives  a  civil  action  for  the  recovery  of  all  ex- 
penses incurred  within  two  years  before  the  action  is  brought. 

Tenth,  eleventh,  and  twelfth  sections,  provide  for  the  re- 
moval of  paupers  and  the  forms  to  be  pursued. 

Thirteenth  section  subjects  a  town  where  a  pauper  is  set- 
tled, to  pay  the  expenses  incurred  by  any  inhabitant,  after 
notice,  not  by  law  liable  to  support  such  pauper,  and  such 
inhabitant  may  have  an  action  accordingly,  and  here  inhabi- 
tant must  mean  an  inhabitant  of  the  town  to  which  the  pau- 
per belongs. 

Art.  3.  Cases  on  these  statutes  decided. 
l  Ma«.  R.        §  1*  This  was  assumpsit  by  the  inhabitants  of  the  town  of 
459,  Free-     Freeport,  against  the  inhabitants  of  the  town  of  Edgecumbe. 

!T>rtbeEdee"  ^^e  ^rst  count  was  ^or  monies  PaWi  laid  out  and  expended ; 
cum  e.         ^e  sec0IKj  stated,  that  December  10,  1802,  one  E.  J.,  being 

an'inhabitant  of  Edgecumbe,  and  having  a  legal  settlement 
therein,  but  then  found  residing  in  Freeport,  in  distress,  and 
standing  in  need  of  immediate  relief,  the  plaintiffs,  as  they 
were  bound  to  do,  provided  for  her  relief,  from  December 
10,  1802,  to  June  10,  1803;  that  they  gave  notice  to  the  de- 
fendants, April  22,  1 803,  and  that  having  so  provided,  the 
defendants  became  liable  to  pay,  and  promised  to  pay  ac- 
cordingly ;  and  that  by  force  of  the  statute  an  action  nad  ac- 
crued, &c.  First  plea,  never  promised :  second,  protesting 
E.  J.  was  not  an  inhabitant  of  E«,  and  that  she  had  not  a  le- 
gal settlement  therein ;  for  plea  said  she  was  not  a  pauper, 
and  that  she  had  an  estate,  and  was  of  sufficient  ability  to 
maintain  herself.  After  demurrer  by  the  plaintiff,  the  cause 
was  tried  on  the  general  issue,  as  the  court  thought  the  se- 
cond plea  amounted  to  it,  and  bad  on  special  demurrer,  and 
that  the  facts  relied  on  by  the  defendants,  were  proper  evi- 
dence on  the  general  issue ;  and  Sewall,  J.  held,  that  as 
Edgecumbe  dia  not  receive  the  pauper,  or  object  in  two 
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months,  that  town  wzf  estopped,  and  became  liable,  tec.  by  the 
twelfth  section  of  the  act  of  February  29,  '94. 

§  2.  In  what  cases  towns  are  estopped.  They  are  estopped 
to  deny  the  pauper's  settlement  but  in  three  cases :  1.  Where 
notice  is  given,  and  no  objection  made  in  two  months,  and  the 
town  giving  the  notice,  removes  the  pauper  to  the  town  to 
which  it  is  riven :  2.  When  a  town  has  recovered  judgment 
against  another  town,  for  the  maintenance  or  removal  of  the 
pauper  alleged  to  belong  to  the  last  town,"  "  such  judgment  is 
conclusive  between  the  parties,  as  to  all  future  charges  of 
maintenance :"  3.  If  no  objection  be  made  by  the  town  in 
two  months  after  a  second  notice  in  the  case  of  the  same  pau- 
per, by  the  same  town.    See  sect.  12. 

§  3.  But  if  notice,  and  no  objection  in  two  months,  but  the 
town  voluntarily  pays,  there  is  no  estoppel ;  as  Leicester  did 
not  remove  the  pauper:  and  if  the  answer  to  notice  be 
drawn  up  in  the  plural  number,  though  signed  but  by  one  of 
the  selectmen,  it  is  the  answer  of  all. 

J  4.  All  expenses,  to  be  recovered,  must  have  been  incur- 
within  three  months  before  notice  given,  and  there  is  an 
estoppel  as  to  the  rest. 

§  5.  This  was  assumpsit  by  Green  v.  Monmouth.  It  was 
found  the  pauper's  settlement  was  not  in  M»,  but  M.  was  es- 
topped to  deny  the  settlement,  and  a  verdict  was  found  against 
M.,  and  the  court  refused  to  set  it  aside,  and  let  M.  pay  the 
monies  found  by  the  verdict,  and  thus  prevent  a  judgment 
which  would  bar  M.  in  a  future  action.  In  this  case  the  de- 
fendants did  not  pay  the  pauper's  support;  but  in  Leicester 
v.  Rehoboth,  it  was  paid  and  accepted,  and  this  made  the 
difference  of  the  two  cases. 

§  6.  The  court,  in  this  case,  held,  that  before  the  act  of 
April  10,  1767,  a  mariner  gained  a  settlement  in  a  town  by 
making  his  home  in  it,  and  following  his  business  from  it. 
So,  the  settlement  of  a  father  of  a  family  is  with  it,  though 
himself  abroad. 

§  7.  Tobin,  the  pauper,  was  a  native  of  Ireland,  and  came 
to  Falmouth,  now  called  Portland,  in  1754,  and  resided  there 
until  1761,  when  he  removed  to  Penobscot,  not  then  incorpo- 
rated, and  lived  there  till  1776;  then  he  removed  to  Wind- 
ham, and  there  since  resided,  except  in  1803  and  1804,  when 
he  was  at  Penobscot.  He  was  duly  taxed  in  Windham,  and 
paid  all  state,  county,  and  town  taxes,  prior  to  1 794,  inclu- 
sive, excepting  the  years  1 782  and  1 783.  In  1 787,  Tobin  was 
married  to  Mrs.  Winship,  who  is  still  living,  and  was  then, 
and  still  is  entitled  to  dower  in  a  small  farm  in  Windham, 
on  which  they  have  lived  above  twenty  years,  and  actual- 
ly improved  it  from  1788,  to  1794 ;  the  clear  annual  income 
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Ch.  53.    of  said  farm  Was  $33,  and  one-third,  (1 1 ;  but  tor  dower  was 
Art.  3.      never  assigned.    Held,  1.  The  seizen  of  a  freehold  estate, 
Va^-v-^/  in  the  right  of  the  wife,  gives  a  settlement,  under  said  act  of 
Jane,  1789:  2.  That  no  settlement  could  be  gained'under  it, 
by  residence  and  payment  of  taxes  for  five  years,  as  the  act 
did  not  continue  m  force  so  long :  3.  Before  the  act  of  Feb* 
ruary  11,  1794,  when  a  new  town  was  formed  of  a  part  of 
an  existing  one,  the  settlement  of  persons  absent  at  the  time 
of  the  incorporation  of  the  new  town,  continued  in  the  old 
town,  though  their  former  dwelling  was  in  that  part  of  which 
such  new  town  is  formed :   4.  A  pauoer  can  be  returned  on- 
ly to  the  old  town,  wherein  he  had  his  settlement*    Fal- 
mouth should  have  been  sued,  and  that  town  might  have 
called  on  Portland  (incorporated  in  1786)  for  contribution: 
5.  Barely  making  a  new  town,  of  a  part  of  an  old  one,  does 
not  alter  its  rights  or  obligations* 
6  Mass.  R.        §  8.  The  court  held,  that  if  A  voluntarily  maintain  a  pau- 
^Hiuidale.  Per  settled  in  B,  A  has  no  action  but  on  the  statute  of  Febroa- 
*  ry  36,  1794,  or  on  an  express  promise.    Notice  to  one  over- 
seer is  sufficient,  but  it  most  be  in  writing,  and  signed  by  the 
major  part  of  the  overseers,  or  by  the  town's  agent.    So  one 
of  the  overseers  may,  for  himself  and  the  others,  give  the 
12  Mas*.  R.  notice.    Notice  that  the  family  of  J.  S.  is  become  chargea- 
307.  ble,  is  too  general,  but  waived,  by  no  objection  and  putting 

the  settlement  in  issue. 

8  Mass.  R.        §  9.  Notice  to  a  town  to  be  charged,  in  a  pauper  case, 

1^4,tTestp    **&**&  by  one  overseer,  by  order  of  the  whole,  is  sufficient ; 

Bemanlston.  an{^  ^  this  notice  be  not  objected  to  by  the  town  defendant, 

k  is  a  bar  to  it,  as  to  the  pauper's  settlement,  though  such 

pauper  have  no  legal  settlement  in  any  town  in  the  state. 

8  Mass.  &.  §  10.  In  a  complaint  and  adjudication  for  removing  a  pau- 
nSi  Www  P^'  '*  *  necessary  to  state  the  cause  of  the  likelihood  ot  the 
Cambridge,  pauper's  becoming  chargeable,  and  the  common  pleas  must 

state  the  facts,  not  merely  file  or  record  the  evidence. 

9  Mas*,  r.        §n#  The  husband  having  a  legal  settlement  within  this 
«°Be  ***rdt?  state,  gives  it  to  his  wife,  whether  the  marriage  was  solem- 
ton.  nized  within  or  without  this  state.    A  wife  deriving  her  set- 
tlement from  her  husband,  does  not  lose  it  by  a  divorce,  un- 
less the  cause  shows  the  marriage  was  void ;  and  if  void, 

15  Mau.  R.  there  can  be  no  divorce.    See  Mangue  v.  Mangue.    A  town 

386*  is  liable  to  support  a  pauper ;  A,  an  inhabitant  of  k,  incurs 

expenses,  &c. ;  his  notice  and  request  to  the  overseers  need 

not  be  in  writing,  to  reimburse  him,  nor  is  his  action  limited 

to  two  years  after  notice. 

5  Mass.  R.        §  12.  Further  cases  of  notice.    In  this  case,  the  overseers 

^Brtilt0*  °*  ^e  P°°r  °^  ^e  town  °^  Qu*ncy^  SdLYe  n°tice  to  those  of 
*         ree'  Braintree,  that  Hannah  White,  a  pauper,  had  her  legal  $et- 


THE  POOR. 


425 


dement  in  B.,  but  was  resident  in  Q.,  and  required  support, 
which  Q.  had  afforded;  to  this  notice  no  answer  was  return- 
ed, in  writing,  nor  was  the  removal  of  the  pauper  effected, 
nor  objected  to,  by  the  overseers  of  B.  within  two  months 
from  the  receipt  of  the  notice ;  Q.  brought  assumpsit,  and  the 
court  held  B.  was  estopped  from  contesting  her  settlement  in 
that  town ;  also  held,  that  one  overseer  signing  the  notice, 
as  chairman,  was  sufficient ;  and  it  is  enough  to  state  she 
had  her  settlement  in  B.,  and  was  resident  m  Q. ;  that  she 
required  support,  and  had  it  from  Q.    No  payment. 

§13.  But  in  this  case,  the  notice  did  not  state  the  pauper 
required  support ;  but  it  was  adjudged  sufficient,  especially 
as  it  was  not  objected  to  by  Harpswell,  when  sent ;  for  as 
H.  did  not  remove  the  pauper,  or  object  to  her  removal,  in 
two  months  after  notice,  that  town  impliedly  acknowledged 
her  settlement  was  in  it ;  and  this  is  one  method  prescribed 
by  the  act,  to  ascertain  the  settlement.  The  town  of  A,  no- 
tified the  town  of  B,  and  B  provided  for  the  pauper;  after- 
wards A  was  at  a  new  expense  for  the  same  person.  Held, 
A  must  again  give  notice  to  B,  of  this  new  expense. 

§  1 4.  Towns  divided — the  effect  on  settlements  and  slaves* 

This  was  assumpsit  for  the  support  of  Scipio  and  his  wife. 
June,  1 793,  Hamilton  was  made  a  town,  of  a  part  of  Ipswich. 
Scipio,  the  pauper,  from  about  the  year  1746  to  1770,  lived 
a  slave  with  his  master  Summers,  in  the  part  of  Ipswich, 
since  Hamilton,  and  he  had  a  settlement  in  Ipswich,  and  so 
had  his  slave  with  him.  In  1770,  Summers  purchased  a 
farm  in  the  part  remaining  Ipswich,  and  moved  on  to  it  in 
1770,  and  there  died  in  1787,  and  Scipio  moved  to  said  farm 
with  him.  After  1776,  Scipio  became  a  free  man,  and  lived 
in  Wenham.  In  1780,  there  was  an  informal  marriage  be- 
tween him  and  Rose. 

The  court  decided  that  Scipio  was  not  settled  in  Hamil- 
ton :  2,  that  if  no  special  provision  had  been  made  in  the 
statute,  incorporating  Hamilton,  as  to  the  poor,  all  persons 
then  settled  in  Ipswich,  but  living  in  other  towns,  had  re- 
mained to  Ipswich ;  and  only  those  who  were  inhabitants  of 
Hamilton,  at  the  time  of  the  incorporation,  would  have 
gained  settlements  there,  and  no  other  persons ;.  and  that 
"  Ipswich  must  have  been  continued  to  be  charged  with  all 
paupers  settled  there,  in  whatever  part  of  the  town  they  had 
dwelt,  who  inhabited  elsewhere,  at  the  time  of  the  incorpo- 
ration, without  having  any  claim  on  Hamilton  for  contribu- 
tion ;"  then  there  was  a  construction  of  the  special  provision. 

§15.  The  court  held,  when  a  part  of  an  existing  town  is 
detached,  and  annexed  to  another  existing  town,  the  inhabi- 
tants of  such  part  having  a  settlement  in  the  town  from 
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Ch.  53.    which  detached,  acquire,  by  such  annexation,  settlements  in 
Art.  3.      the  town  to  which  annexed. 

^^v~^s      §16.  Like  principles  have  been  laid  down  in  the  cases  of 
Windham  v.  Portland,  4  Mass.  R.  389 ;  Harwich  v.  Brews- 
ter, 4  Mass.  R.  278 ;   Bath  v.  Bowdoin,  4  Mass.  R.  452 ; 
West  Spring-  West  Springfield  v.  Grenville,  4  Mass.  R.  486.    In  this  last 

GnLtflie.     case'     e  court  ^nrt'ler  held,  ^^  an  inhabitant  of  a  new 
town,  at  the  time  it  was  set  off,  not  being  an  inhabitant 
settled  in  the  old  town,  gained  no  settlement,  oy  the  incorpo- 
ration, in  the  new  town. 
4  Ma*.  R.        §  17.  Plantations  not  incorporated*    Held,  no  settlement  is 
w^Jhum      gftined  m  a  plantation  not  incorporated. 
Portland.—*      §  18#  February  17,  1781,  Bath  was  incorporated  into  a 
4  Man.  R.    town ;  a  part  of  Georgetown,  "  and  every  one  legally  settled 
452,  Bath  «?.  in  that  place  at  the  date  of  the  incorporation,  must  have 
*M*£!r7  been  teg&Ny  wttled  in  Georgetown ;"  but  « if  the  territory 
445,  Buck-    of  which  the  new  town  was  composed,  had  before  been  an 
field «.  Got-  unincorporated  place,  the  incorporation  would,  ipso  facto, 
ham'  have  given  every  one,  then  inhabiting  there,  a  legal  settle- 

ment:11 so  when  a  plantation  is  incorporated;  but  does  an 
alien  living  there  gain  a  legal  settlement? 

Cases  of  slaves  before  the  American  revolution.    Their  cases 
deserve  attention  in  two  points  of  view:  1,  as  slaves;  %  as 
paupers ;  their  masters  were  bound  to  maintain  them. 
Cmar  t.  §  19.  As  early  as  1773,  many  negroes  clamed  their  free* 

Greenieaf,  dom,.  and  brought  actions  of  trespass  against  their  masters 
A^D.  1773,  for  restraining  tbem.  A.  D.  1773,  one  Caesar  brought  tres- 
pass against  his  master,  and  declared  that  he,  with  force  and 
arms,  assaulted  die  plaintiff  and  imprisoned  him,  and  so 
with  force  and  arms  against  the  plaintiff's  will,  hath  there 
held,  kept,  and  restrained  him  in  servitude,  as  the  said  GPs 
slave,  for  so  long  a  time,  &c. 

.    §  20.  In  this  case,  the  master  protested  the  plaintiff  was 

his  mulatto  slave,  and  that  he,  the  master,  was  not  held,  by 

law,  to  answer  him ;  but  for  plea  the  master  said  he  was  not 

guilty.    The  parties  agreed  any  special  matter  might  be 

given  in  evidence*  &c.    Counsel,  Farnham  and  Lowell. 

Caesar  r.  §  31*  There  was  in  this  county  also,  a  like  action  by  a 

Taylor,.        slave  against  his  master;   there  were  like  cases  in  other 

a.  D.  1774,  counties    in  these  cases,  there  seems  to  have  been  doubts 

if  slavery  existed  in*  Massachusetts ;  the  causes  were  gene* 

rally  argued  on  general  principles ;  the  masters  urged,  in 

support  of  slavery,  the  practice  of  ancient  and  of  some 

moaern  nations ;  also  the  Provincial  Statutes  of  10  W.  3,  ch* 

6 ;  1  &  2  Ann,  ch.  2  -,  and  4  &  5  Ann,  ch.  6. 

The  plaintiffs  argued  that  by  English  law,  slavery  could 
not  exist*  and  that  we  had  nothing  to  do  with  any  other,  ex? 
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cept  the  Provincial  Statutes ;  that  if  these  established  slave- 
ry, it  was  merely  by  implication,  and  that  natural  liberty 
was  never  to  be  taken  away  by  implication ;  that  at  com- 
mon law  partus  nan  stquitur  vcntrem,  though  it  might  be 
otherwise,  by  the  civil  law,  which  England,  in  this  case,  had 
never  adopted;  that  marriage  and  providing  for  children 
was  a  right  and  a  duty  which  only  free  persons  could  per- 
form ;  that  the  Gospel  forbid  men  to  sell  their  brethren,  and 
that  the  plaintiffs  were  Christians,  and,  if  held  in  slavery, 
could  not  perform  their  Christian  duties ;  that  even  villainage 
is  abolished  by  English  law,  and  that  the  common  law  ab- 
horred slavery*  But  it  was  admitted  by  the  plaintiffs9  coun- 
sel, that  slavery  might  be  established  by  express  law ;  and 
the  defendants  urged,  and  it  seems  long  to  have  been  under- 
stood, that  the  Provincial  statutes  did  expressly  recognize 
and  establish  slavery,  as  in  the  cases  above  stated,  and  in 
many  others. 

§  22.  In  1773,  &c.  some  slaves  did  recover  against  their 
masters ;  but  these  cases  are  no  evidence  that  there  could 
not  be  slaves  in  the  Province ;  for  sometimes  masters  per- 
mitted their  slaves  to  recover  to  get  clear  of  maintaining 
them  as  paupers  when  old  and  infirm ;  the  effect,  as  then 
generally  understood,  of  a  judgment  against  the  master  on 
this  point  of  slavery ;  hence,  a  very  feeble  defence  was  often 
made  by  the  masters,  especially  when  sued  by  old  or  infirm 
slaves,  as  the  masters  could  not  even  manumit  their  slaves, 
without  indemnifying  their  towns  against  their  maintenance, 
as  town  paupers. 

§  23.  Assumpsit  for  maintaining  a  Natick  pauper,  Roba 
Vickons,  daugnter  of  Ishmael  Coffee,  he  being  half  black 
and  half  white ;  his  wife,  the  mother  of  Roba,  was  a  white 
woman:  Roba  was  married  to  Christopher  Vickons,  of 
Natick,  a  white  person,  August  6,  1 789 ;  he  deceased,  and 
at  his  death  was  settled  in  Natick.  The  court  held,  first, 
the  Marriage  Act,  of  1786,  ch.  3,  sect.  7,  prohibiting  a  mar- 
riage between  a  white  person  and  a  mulatto,  &c.  is  constitu- 
tional ;  second,  that  Roba  is  not  a  mulatto,  but  a  mulatto  is 
only  one  begotten  between  a  white  and  a  black ;  hence, 
Roba  is  not  a  mulatto,  for  though  her  mother  was  a  white 
woman,  her  father  was  a  mulatto. 

§  24.  Assumpsit  for  the  support  of  Amy  Jefferv,  a  pauper, 
married  about  1750,  to  Joseph  Jeffery,  then  settled  in  Dart- 
mouth, and  in  that  part  still  remaining  Dartmouth.  In 
1762,  they  removed  to  a  part  of  Dartmouth,  now  New  Bed- 
ford, and  there  lived  two  years,  prior  to  1 767,  before  which 
year  he  went  to  sea,  leaving  his  family  then  dwelling  on  the 
territory,  now  New  Bedford,  and  was  never  after  heard  of. 
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Ch.  53.    She  had  none  by  his  settlement     When  New  Bedford,  and 
Art.  b.      when  Westport  were  incorporated,  her  residence  was  un- 
v^^v-^/  known,  and  not  capable  of  proof;  she  was  a  wandering  per- 
son until  she  became  chargeable  to  Westport.    Held,  her 
settlement  was  in  Dartmouth ;  New  Bedford,  a  part  of  Dart- 
mouth, was  incorporated  February  23,  1787,  and  Westport, 
another  part,  July  2,  1787 ;  3  sect,  of  this  last  act,  provided 
that  Westport  support  its  own  poor,  and  all  persons  thereto- 
fore inhabitants  of  its  territory,  afterwards  returned  to  Dart- 
mouth as  paupers ;  there  was  no  evidence  whereon  to  change 
her  settlement  from  Dartmouth  to  any  other  town. 
10  Matt.  R.       §  25.  Assumpsit  for  the  support  of  Jonathan  Farmer,  a 
Urica^1"       pauper,  born  in  Chelmsford,  and  was  settled  there  still,  un- 
Chelmflfbrd.   less,  &c    In  1 793,  he  removed  from  Chelmsford  to  Billeri- 
ca, and  resided  there  till  the  fall  of  1795,  then  moved  back 
with  his  family,  to  Chelmsford,  where  his  father  lived,  not 
expecting  or  intending  to  reside  again  in  Billerica;  lived 
about  three  months  in  Chelmsford,  and  again  moved  with  his 
family  to  Billerica,  where  he  has  ever  since  resided ;  was 
taxed  for  his  poll  in  Billerica,  and  paid  the  tax,  1794,  1795, 
1796,  1797,  1803  and  1805,  except  in  1805,  part  of  his  tax 
a  bond         was  abated.    Held,  he  gained  no  settlement  in  Billerica,  for 
lekctmen^5  he  did  not  reside  there  ten  years  together,  or  uninterruptedly ; 
of  a  town      his  residence  there  could  be  computed  only  from  his  coming 
to  support  a   there  early  in  1796,  or  late  in  1795,  and  in  the  period  since, 
paupethf Jt*  or  afterwar(ls*  he  did  not  pay  taxes  assessed  on  him  in  any 
■uedby  him  ^ve  years  5  the  abatement  of  part  of  the  tax  in  1805,  makes 
in  his  name,  no  difference ;  for  "  the  settlement  does  not  depend  upon  the 
2  Day's  Ca.   quantum  of  tax  paid,  or  the  species  of  tax,  but  on  the  assess- 
6  •  ment  and  payment  of  some  tax,  for  the  poll  or  the  estate ;" 

did  not  finally  settle  in  Billerica  till  very  late  in  1795. 
10  Mass.  B.       §  26.  Assumpsit  for  the  support  of  certain  paupers  born  in 
411dT°Bi?r    Townsend,  children  of  Isaac  Lewis,  who  had  no  settlement 
"erica*      *    *n  this  state,  unless  he  can  derive  one  from  his  grandfather, 
settled  in  Billerica,  Benjamin  Lewis ;  Samuel  Lewis,  father 
of  said  Isaac,  was  born  in  Billerica  in  1746,  lived  there  till 
twenty-one  years  of  age,  then  married,  and  about  1780, 
moved  to  Washington,  in  New  Hampshire,  (not  having  gained 
any  settlement  for  himself);  there  said  Isaac  was  born  1 781 ; 
said  Samuel  died  in  New  Hampshire ;  said  Isaac  came  to 
Billerica  when  a  boy,  and  continued  there  till  twenty-one 
years  old,  when  he  went  to  Townsend.    Held,  said  children 
had  their  settlement  in  Billerica,  derived  from  their  grand- 
father, and  a  settlement  in  this  state  is  not  lost  until  another 
Notice  holds  is  gained  in  it.    Notice  was  given  to  Billerica,  March  1 9, 
twoyeaw       1811?  ^1x1  October  28,  1812;    action  brought  May  12, 
only°  1813.    Held,  Billerica  was  liable  only  for  the  expenses  in- 
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curred  three  months  before  the  last  notice ;  for  as  the  action 
was  not  commenced  in  two  years  after  the  first  notice,  the 
benefit  of  that  was  lost* 

§  27.  Assumpsit  for  the  support  of  Elijah  Lamson ;  and 
the  point  settled,  was,  that  the  warning  under  the  act  of  4 
WilL  &  Mary,  ch.  13,  to  avoid  gaining  a  settlement  by  a 
pauper,  was  without  effect,  unless,  either  in  the  warrant  or 
the  return  thereof,  the  length  of  time  was  staled  that  the  party 
warned  had  resided  in  the  town*  In  this  case,  it  was  denied 
the  pauper's  father  had  resided  in  the  town  of  Barnstable,  a 
year  before  he  was  warned ;  but  as  this  fact,  the  length  of 
residence,  was  not  stated  in  the  warrant  or  return  of  it,  the 
warning  was  held  to  be  insufficient. 

§  28.  The  wife  does  not  gain  the  settlement  of  one,  by 
marriage,  if  he  have  not  sufficient  understanding  to  be  able 
to  make  a  valid  contract  respecting  property,  or  to  deal 
with  discretion  in  the  common  affairs  of  life,  as  the  marriage 
is  void. 

§  29.  A,  the  husband,  is  settled  in  the  town  of  B,  and  the 
town  of  C  relieves  his  wife's  wants ;  it  has  an  action  against 
him  at  common  law,  or  against  B.     See  Divorce,  ch.  46. 

§  30.  An  action  lies  by  the  overseers  of  the  poor,  on  an 
order  of  bastardy,  to  recover  of  the  putative  father  the 
weekly  sum  directed  by  the  order,  to  be  paid  for  the  child's 
maintenance,  and  such  order  not  appealed  from,  is  prima 
facie  evidence  of  the  plaintiff's  demand. 

§  31.  Poor  in  some  other  states.  See  a.  1,  s.  5,  8,  20; 
A.  3,  s.  25.  Indians  and  slaves  in  Connecticut*  A  woman 
born  of  a  native  Indian  squaw,  was  freed  by  her  master,  and 
married  C,  whose  mother  was,  also,  an  Indian  squaw,  he 
being  a  slave  to  H ;  and  his  wife,  by  permission  of  his  mas- 
ter, resided  in  Coventry  (another  town  than  that  of  the  mas- 
ter) more  than  a  year,  as  man  and  wife.  Held,  C  was  not 
a  slave,  nor  a  servant  bought  for  a  time,  within  the  statute  ; 
and  that  he  had  gained  a  settlement  in  Coventry,  by  com- 
morancy, for  himself,  his  wife  and  children.  Two  parishes, 
A,  and  B,  in  a  town — a  pauper  resided  in  A  four  years,  then 
in  B  six  months,  when  B  was  incorporated  into  a  distinct 
town,  and  he  remained  therein  four  years  and  six  months 
more,  and  then  went  away :  he  gained  no  settlement  in  B. 

§  32.  In  New-Jersey ;  held,  that  under  the  act  of  1758,  a 
person  coming  from  another  colony  into  New-Jersey,  and 
residing  there  several  years,  and  paying;  a  poll  tax  for  one 
year,  but  not  giving  legal  notice  to  the  overseers  of  the  poor, 
did  not  gain  a  settlement  where  he  resided  and  so  paid. 
Northampton  r.  Stafford. 


Ch.  53. 

Art.  3. 


10  Mass.  R. 

506,  Hamil- 
ton v.  Ips- 
wich. 


12  Mass.  R. 

363,  Middle  - 
borough  v. 
Rochester. 


14  Mass.  R. 
327,  Hano- 
ver t\  Tur- 
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9  Johns.  R. 
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Ch.  53.        2.  And  under  that  act  a  person  gains  a  settlement  by 

Art.  3.     serving  an  apprenticeship,  and  no  notice  is  necessary,  if  no 

v^vy   evidence  he  come  into  the  place,  &c.     Hopewell  v.  Kings- 

l  Penning     wood.    Nor,  3,  is  a  settlement  gained  by  moving  into  a  town 

Id  389         anc*  rentin8  a  tenement,  without  notice  to  the  overseers  of 

the  poor  :  4.  The  place  of  the  birth  of  a  legitimate  child  is 

prima  facie,  the  place  of  its  settlement,  and  remains  so,  until 

Id.  another  is  gained :  5.  Though  a  pauper  has  a  settlement  bjr 

birth  in  one  place,  yet,  he  may  be  removed  to  that  of  his 

father,  when  made  out  in  another  place,  id. 

6  Johns.  R.        §  33.  Ntw-York.    Assessment  of  labour  on  the  highways, 

^statford*  an  wor^^nS  't out'  *3  not  P&Z^g  a  to*  within  the  poor  laws, 
so  as  to  give  a  settlement.  The  word  taxes,  means  contribu- 
tions in  money*  When  a  pauper  is  to  be  sent  out  of  the  state, 
the  justices,  in  their  order  of  removal,  must  designate  the 
route  by  which  to  be  conveyed,  and  not  leave  it  to  the  con* 

7  Johns.  R.  stables,  who  are  mere  ministerial  officers*  See  other  cases 
89>  in  New- York,  in  this  and  other  chapters.     8  Johns.  R*  412, 

417. 
i3?*ir8  Ca#       §  34.  Statute  power,  as  to  idle  persons,  mast  be  strictly  pur* 
v.  Lock>apP   su®d ;  as  when  a  statute  empowered  the  selectmen  to  take 
wood.  into  their  custody  and  care,  persons,  and  the  property  of 

persons,  likely  to  be  reduced  to  want  by  idleness,  mismanage* 
ment,  or  baa  husbandry ;  and  they  took  the  property  of 
one  of  such  description,  but  neglected  to  post  up  a  certifi- 
cate of  their  doings,  and  to  make  and  loage  in  the  town- 
clerk's  office  an  inventory  of  the  property  taken,  as  directed 
by  the  statute.  Held,  they  were  liable  in  trover  for  the 
property  brought  by  the  owner. 

«7  °^Q%'ai '  §  ^5#  ^  *****  ti€af^n8  tn'°  a  ******  a^re  th*n  *»  no  slavery  ; 
v.  HodVes.—  his  master  may  seize  him  and  carry  him  home,  and  he  can- 

9  John.  144,  not  be  taken  out  of  his  hands  by  an  officer,  by  a  writ  for 
295,  as  to  the  slave's  debt :  as  where  a  slave  fled  from  his  master,  of 
slaves.  New-York,  into  Vermont,  and  there  his  master  seized  him, 

to  carry  back  to  New-York ;  and  held  he  legally  might. 
And  when  an  officer  in  Vermont^  by  a  writ  against  the  slave 
for  his  debt,  took  him  out  of  his  master's  hands,  held,  also, 
this  taking  was  illegal ;  for  the  slave,  though  in  Vermont, 
could  not  contract  a  debt. 

10  Johns.  R.  §  3$#  This  was  an  appeal  from  order  of  removal  of  a  pau- 
^tneOTs  of  P^'  ma<k  tyr  two  justices,  to  the  General  Sessions,  and  error 
the  poor  of    from  the  Sessions. 

New  Berlin        The  settlement  was  claimed  on  an  estate ;  the  overseers  of 

%  9*enemf  Norwich  proved,  by  the  pauper,  that  three  years  before  he 

Norwich?'  °  c&n*e  to  reside  in  New  Berlin,  with  his  family,  he  paid  taxes ; 

that  while  he  resided  there,  he  purchased  two  lots  of  land, 

one  of  A,  and  one  of  B,  and  paid  B  a  wagon  worth  (75,  and 
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a  hone  to  A,  worth  $80 ;  that  he  was  to  give  A  (2£0  for 
the  lot,  house,  shop  and  tools,  &c. — tools  worth  about  $50 ; 
and  that  he  mortgaged  the  land  to  A  for  (900 ;  the  deed 
and  mortgage  were  registered,  and  the  consideration  ex- 
pressed in  the  deed  was  $250.  Held,  1 .  "  the  purchaser  of  an 
estate  in  a  town,  will  not  gain  a  settlement  for  any  longer 
time  than  the  purchaser  inhabits  such  estate,"  unless  the 
purchase  money  for  such  estate  amounts  to  $75  bona  fide, 
paid;  (Sees.  24,  ch.  184,  s.  4.)  2.  That  New  Berlin  might 

f>rove,  by  parol,  that  the  pauper  had  paid  nothing  for  the 
and,  and  was  not  estopped  by  the  deed  or  mortgage,  to 
which  they  were  not  parties :  3.  tt  It  is  a  general  rule,  that 
parties  ana  privies  are  estopped  from  contradicting  a  writ- 
ten agreement  by  parol  proof;  but  the  rule  does  not  extend 
to  strangers  who  nave  an  interest  in  investigating  and  know- 
ing the  real  truth  of  the  case."  Judgment  of  the  Sessions 
reversed,  and  the  order  of  the  two  justices  quashed. 

Other  eases  in  New-York  as  to  paupers,  above ;  and  Ch. 
186,  a.  2,  s.  25. 

§  37.  Held,  two  justices  may  order  the  removal  of  a  pau- 
per, on  information  obtained  from  any  source,  or  on  suspi- 
cion :  2.  If  an  order  states  that  the  pauper  is  likely  to  be- 
come chargeable,  that  the  justices  cannot  discover  the  place 
of  legal  settlement,  and  that  such  pauper  came  last  from 
the  town  of  S ;  this  is  sufficient,  without  a  more  formal  adju- 
dication of  the  facts.  Adjudged  on  certiorari ;  the  act  (Ses. 
24,  a.  184)  empowers  the  justice  to  remove  a  pauper,  on 
any  information,  or  on  their  own  knowledge  or  suspicions ; 
and  to  the  place  from  whence  he  or  she  last  came,  and  to 
dkect  the  overseers  of  the  place  to  relieve  and  provide  for 
me  pauper. 

§  38.  An  order  for  the  removal  of  a  pauper  was  quashed 
by  the  Sessions,  and  affirmed  above,  because  there  was  no 
evidence  or  any  adjudication,  that  the  pauper  had  a  settle- 
ment in,  or  last  came  from,  the  town  to  which  he  was  order* 
ed  to  be  removed. 

Art.  4.  §  1.  Assumpsit  for  the  support  of  Chester  Smith  and 
his  family,  alleged  to  be  settled  in  Deerfield.  Admitted  he  was 
of  age  in  1800 ;  a  citizen  of  the  United  States,  and  taxed  for 
certain  real  estate  in  Deerfield,  occupied  and  claimed  by  him 
five  years  successively,  to  wit,  for  1800  to  1804  inclusive ; 
worth  $520,  and  its  annual  income  from  $12  to  $15.  Held, 
Smith  had  his  settlement  in  Deerfield:  and  1.  If  one  ap- 
pears by  records  and  possession  to  be  the  lawful  owner  of  an 
estate  of  the  yearly  income  of  £3,  taking  the  profits  thereof, 
three  years  successively,  he  thereby  gams  a  settlement,  on 
the  fourth  article  of  said  act  of  February  11, 1794,  s.  2, 


Ch.  53. 
Art.  4. 


1  John*.  R. 
53,  55.    By 
N.  York  act 
of  1801,  in- 
habiting in 
any  town 
two  yean, 
and  paying 
hii  part  of 
public  taxes 
therein  lor 
that  time, 
gives  a  set- 
tlement in 
it.  6  Johns. 
R.92. 
1  Johns.  R. 
390,332. 


11  Mass.  R. 

327,  Con- 
way r.  Deer- 
field. 
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Ch.  53.  though  his  title  may  be  defeasible :  2.  If  one  possessed 
Art.  4.  of  an  estate  sufficient  to  give  him  a  settlement,  mortgage  it 
v^-v*^/  to  his  surety  for  the  purchase  money,  to  indemnify  him,  he 
gains  no  settlement  by  the  possession  of  it ;  for  this  mortgage 
was  the  same  incumbrance,  as  one  would  have  been  to  the 
grantor,  or  to  one  lending  so  much  money ;  and  Smith  did 
not  receive  the  rents  and  profits  of  the  lands  in  Conway, 
three  years,  after  this  mortgage  was  surrendered. 

3.  A  charge,  in  such  action,  for  the  expense  and  trouble 

of  the  overseers,  in  providing  for  the  abode  and  support  of 

the  pauper,  cannot  be  recovered. 

11  Man.  R.      §  2.  Held,  1.  It  is  error  in  the  proceedings  before  a  jus- 

379,  Shirley  tice,  or  on  appeal  in  the  Common  Pleas,  if  the  pauper  be 

burJh^n"      not  summoned,  or  present ;  but  only  he  can  avail  himself  of 

error. '  such  error ;  he  alone  being  prejudiced  by  it — and  he  may 

waive  it. 

2.  Trials  and  questions  of  settlement,  are  to  be  had  by  the 
Courts  of  Common  Pleas,  without  the  intervention  of  a  jury* 

3.  An  adjudication  that  a  person  is  the  proper  poor  of  a 
town,  is  sufficient,  and  as  well  as  to  adjudge  he  has  his  legal 
settlement  in  it. 

4.  It  is  sufficient,  if  the  Common  Pleas  award  damages  to 
the  town  complaining,  without  adding  they  are  for  expenses 
incurred  for  the  pauper's  support,  to  the  time  of  the  judg- 
ment. Settlement  gained  in  another  state  does  not .  annul  a 
previous  one  in  a  town  in  this  state.  1 1  Mass.  R.  441,  444, 
Canton  v.  Bentley. 

li  Mass.  R.       §  3.  Assumpsit  to  recover  for  the  support  of  Phil.  Boyns 

borow*^     and  ^k'  alle§ed  to  **  sett,ed  in  Rutland.    The  plaintiffs 
Rutland.9*     supplied  them  in  Spencer,  supposing  they  were  settled  in  Marl- 
borough.   Judgment  for  them;  for  it  is  not  necessary  the? 
be  actually  resident  in  the  town  supporting  the  paupers,  at  the 
time  of  every  notice,  &c. 
1*»Mpi*:  R"      $  4#  Assumpsit  for  the  support  of  William  West,  while 
Hiram*"**"  confined  in  tne  gaol  in  Paris,  alleging  he  was  settled  in 
Hiram. 

Held,  1.  If  a  person  chosen  into  the  office  of  constable, 
be  compulsorily  removed  from  the  town,  within  the  yea*  af- 
ter elected,  as  by  being  committed  to  prison  in  another  town, 
so  that  he  is  not  able  to  discharge  the  duties  of  his  office, 
Act, Feb. li,  he  gains  no  settlement  by  virtue  of  such  choice;  he  must 
1794,  sec  2,  serve  a  whole  year* 

2.  When  a  pauper  falls  into  distress  in  a  place  in  which 
he  is  not  settled,  as  by  being  so  committed,  he  must  be  re-, 
lieved,  and  it  does  not  lie  with  the  town  in  which  he  is  set- 
tled, to  object,  when  sued  for  his  support,  that  he  was  able, 
but  unwilling  to  provide  for  himself;  tor  the  town  supplying, 
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Ice.,  has  only  to  inquire  whether  he  is  in  actual  distress ;  and- .  Ch.  53, 
if  he  is,  such  tows  (in  which  he  is  not  settled)  is  obliged  to    Art.  4. 
relieve  him.    But  quaere,  if  the  distress  be  of  his  own  pro-  v^»v^^ 
curing,  and  this  town  supplying  him  knows  it.    See  Taunton 
v.  Westport,  below. 

3.  If  it  be  a  defect,  to  notify  a  district  by  the  name  of 
a  town;  the  defect  is  waived  by  the  district's  answering. 

§  5.  Assumpsit  for  the  support  of  Ann  Corah,  alleged  to  12  Mass.  R. 
be  settled  in  Dresden,  commenced  August,  1911.    Held,  1.  fieW^DreV 
the  plaintiffs  could  not  recover  for  any  expense,  incurred  den, 
above  two  years  before  the  action  was  commenced. 

2.  If  an  inhabitant  of  A,  after  refusal  by  the  overseers  of 
A,  himself  supports  a  pauper  settled  in  B,  and  afterwards  re- 
covers satisfaction  therefor  of  the  town  of  A ;  held,  that  A 
could  not  maintain  an  action  against  B,  though  such  satisfac- 
tion was  recovered  within  two  years ;  the  original  expense 
having  been  longer  incurred. 

§  6.  Assumpsit  for  monies  laid  out  and  expended.    In  No-  12  Mass.  R. 
vember,  1806,  Polly  Thompson,  legally  settled  in  Deer  Isle,  fell  j^^Eaton 
sick  in  Bluehill,  and  was  supplied  by  that  town,  $37.50;  this  aid  wife. 
the  plaintiffs  reimbursed  in  1811 ;  August  1810  she  married 
Eaton,  she  then  was  without  property.    Judgment  for  the 
defendant ;  and  held,  as  a  general  principle,  that  a  pauper  is 
not  liable  to  the  action  of  the  town  wherein  he  is  legally 
settled,  for  any  monies  paid  on  his  account  in  character  of  a 
pauper :  u  the  liability  of  the  town  is  created  by  law ;  and  if 
the  party,  supplied  be  in  fact  a  pauper,  no  debt  is  created ;" 
nor  is  there,  if  the  pauper  afterwards  has  property. 

67.  Assumpsit  for  the  support  of  Lydia  Dow,  legally  settled  12  Mass.  R. 
in  Uornville,  she  needed  relief,  and  was  supplied  by  the  plaintiff,  338,MiteMU 
ner  son-in-law,  living  in  a  plantation  not  incorporated,  or  tanu  of 
adjoining  to  Comville,  but  to   Garland.     He   notified  the  Comville. 
overseers  of  Comville,  &c.    Judgment  for  the  defendants, 
on  a  general  principle  that  no  action  lies  for  an  individual 
again6t  the  town,  of  the  pauper's  legal  -settlement,  for  supplies 
furnished  the  pauper,  unless  the  individual  be  an  inhabitant  * 

of  such  town. 

§  8.  Assumpsit  for  the  support  of  three  paupers,  Allen,  &c.,  12  Mats.  R. 
settled  in  Westport,  but  were  in  distress  in  Taunton,  in  gaol  856i  Ti?-1 
there,  as  idle  and  disorderly  persons,  on  the  warrants  of  a  ^! 
justice,  and  there  being  no  other  house  of  correction  in  the 
county,  but  this  gaol,  and  no  work  for  them  provided,  &c. ;  they 
were  supplied  by  the  gaoler,  at  the  expense  of  the  plaintiffs, 
and  they  recovered ;   due  notice  having  been  given,  &c., 
though  there  were  no  officers  of  a  'house  of  correction  ap- 
pointed ;  the  gaol  was  not  t£e  proper  place  of  confinement  ; 
the  objections  of  the  defendants  were,  that  these  paupers  were 
VOL.  ii.  55  * 
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Ch.  53.    either  criminals,  lawfully  committed,  or  were  in  the  gaoler's 
Art.  4.     custody,  as  master  of  the  house  of  correction,  or  as  unlaw- 
^w;  fully  imprisoned.   Held,  they  were  not  in  prison  as  criminals, 
that  this  gaol  was  not  the  house  of  correction,  and  Taunton 
was  obliged  to  supply  them,  if  not  lawfully  committed. 
12  Mass.  R.       §  9.  Assumpsit  for  the  support  of  Bethany  Shaw,  alleged  to 
•dfi^Bh-    ke  settled  in  Dighton;   she  was  a  bastard,  born  tlere  in 
ton.*'  October,  1747,  and  her  mother  was  there  an  inhabitant,  and 

settled  there.    The  pauper,  in  1758,  about  eleven  years  old, 
went  into  that  part  of  Swansey,  now  Somerset,  and  continued 
there  to  the  time  of  this  suit ;  never  warned  till  1794.    Digh- 
ton was  duly  notified.   Judgment  for  the  plaintiffs,  on  the 
ground  that  the  laws  before  1767,  requiring  warning,  did 
not  extend  to  minors,  though  illegitimate ;  nor  did  the  statute 
of  1789,  ch.  14,  as  to  the  same  point,  establish  a  new  rule  on 
the  subject.     It  did  not  appear  in  this  case  the  pauper  was 
emancipated,  or  how,  or  for  what  purpose,  she  went  to  Swan* 
sey.     In  this  case  it  may  be  observed,  that  though  the  court 
held,  that  this  illegitimate  child  had  her  settlement  in  Digh- 
ton, where  born,  and  where  her  mother  had  her  settlement, 
yet  the  court  did  not  say  on  what  ground  this  child's  settle- 
ment was,  whether  as  the  place  of  her  birth,  or  as  derived 
from  her  mother's  settlement.    This  point  yet  remains  in 
some  doubt  and  uncertainty,  and  probably  will,  until  an 
illegitimate  child  shall  be  born  in  one  town  without  fraud 
or  legal  restraint,  and  its  mother  have   her  settlement  in 
another  town,  at  the   time  of  the  birth,   and  a   question 
shall  judicially  arise,  in  which  town  the  child's  settlement 
shall  be. 
isMmst.R.       §  10.  Second  notice,  where  necessary*    The  pauper  had  his 
316,  Sidney    settlement  in  Augusta,  and,  in  1 807,  was  found  and  had  relief 
v.    ug-us  a.    ^  gjjney .   ^jg  town  gave  notjce  {0  Augusta ;   Augusta  re- 
turned no  answer,  but  provided  for  the  pauper.    In  1812,  he 
again  had  need  of  relief,  and  had  it  in  Sidney.     Held,  a 
new  notice  was  necessary,  in  order  to  charge  Augusta.  Plain* 
tiffs  non-suit. 
12  Mats.  R.       §  1 1.  Limitation  of  three  months  and  two  years,  and  a  town 
452,  Need-    ^  ^  estopped  by  a  compromise  as  it  is  by  a  judgment*    As- 
toamj*.  new-  sumpsit  for  supplies,  from  April  1,  1810,  to  March  24,  1812, 
Like  case,      (date  of  the  writ)  to  Jos.  Cnilds'  wife  and  children.     Aver- 
14  Mass.  R.    ment ;  Newton  had  notice  June  1,1810;  only  notice  proved, 
W4^Hard-    was  0f  September  7,  1 807,  deemed  no  notice  in  this  suit,  as 
Hailowea—  li  was  before  the  supplies,  sued  for,  were  furnished.     Held, 
As  to  notice   the  plaintiff's  town  can  recover  only  for  supplies  furnished 
m**  1R  ISA   ^t^11  two  years  before  the  suit  commenced,  and  only  for  sup- 
•ameparties!  P^68  furnished  within  three  months  before  notice :  3.  there  was 
*  proof  Newton  had  paid  for  supporting  said  Jos.  Childs,  from 
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March,  1 799,  to  March,  1 800.  Held,  this  did  not  estop  New-  Ch.  54. 
ton,  but  that  town  had  been  estopped,  if  a  suit  had  been  ArL\. 
commenced  on  the  notice  of  1807,  and  judgment  against  it,  to 
contest  his  settlement  in  it ;  "  but  a  compromise  has  not  the 
effect  to  bar  a  future  contest ;"  and  it  is  reasonable,  for  a 
town  may  often  yield  to  a  demand,  &c.,  and  afterwards  find 
better  evidence,  &c.  But  it  seems,  if  a  town  has  notice,  and 
does  not  answer  in  two  months,  it  must  compromise  or  pay 
the  expense  demanded,  in  order  to  be  at  liberty  to  contest 
the  pauper's  settlement  in  future ;  and  hence  it  is  to  be  in- 
ferred, that  so  paying  the  bill,  is  no  admission  by  the  town 
so  paying,  the  pauper  has  his  settlement  in  it ;  but  is  only  to 
gain  time  to  examine  evidence,  &c. 

§  12.  Assumpsit  against  the  town  of  Somerset,  by  the  plain-  14  Mass.  R. 
tiff,  of  FrarMin,  for  his  fees  for  performing  a  difficult  opera-  Jg-£EL 
tion  on  a  pauper  settled  in  Somerset,  and  who  was  partially  —3  Eap.  R. 
supplied  by  it.  Held,  the  .plaintiff  could  not  recover,  as  he  91.— 3  Bos. 
was  not  an  inhabitant  of  Somerset,  and  acted  without  the  f  n^°147 
request  of  that  town's  overseers,  but  at  the  request  of  the 

Suiper's  brother.   1  Selw.  N.  P.  50,  51 ;  like  case,  14  Mass. 
.  448,  Kittridge  v.  Newbury. 


CHAPTER  LIV. 


ASSUMPSIT.    POST-OFFICE. 


Art.  1.  §  1.  This  very  useful  invention  originated  with 
the  parliament  in  England,  in  1643,  and  was  very  early 
adopted  in  British  America.  After  our  contest  begun  with 
Great  Britain,  and  as  early  as  July  26, 1775,  Congress  es- 
tablished a  post-office  for  the  United  Colonies,  and  appointed 
Benjamin  Franklin,  post-master,  with  power  to  appoint  as 
many  deputies  as  he  thought  fit.  The.  deputies,  in  lieu  of 
salaries,  had  twenty  per  cent,  on  the  sums  collected  by  them, 
when  not-exceeding  $1 ,000,  and  ten  per  fcent.  when  exceed- 
ing that  sum,  each  year. 

§2.  October  1-8,  1782,  the  post-office  was  regulated  at 
large,  by  an  ordinance  of  Congress,  in  pursuance  of  the  pro- 
vision in  the  confederation,  empowering  that  body  to  estab- 
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Cti.  £4«    Ush  and  regulate  post-offices  throughout  the  United  States. 

A¥U  2.      By  this  ordinance,  the  post-master-general  had  power  to 
v^-v^^  appoint  his  clerk  and  deputies;  and  was  made  accountabU 
for  their  fidelity ,  and  authorized  to  allow  their  fees,  or  com* 
missions ;  not  in  the  whole,  exceeding  twenty  per  cent*  on 
the  postage  they  received.     Hence  the  post-master-general 
became  liable  to  actions,. as  far  as  there  was  any  liability  in 
,  the  office.     He  also  appointed  the  post-riders,  messengers* 

and  expresses,  and  became,  in  a  like  inanner,  accountable  for 
their  conduct.    Each  of  which  said  offices  was  subject  to  a 
penalty  for  a  breach  of  duty,  and  the  exclusive  convey$nc6 
for  hire,  of  all  letters,  packets,  and  dispatches,  was  secured 
to  the  post-office  upon  penalty,  on  any  other  person,  of  $20 
for  carrying  any  such,  for  hire,  or  profit ;  but  not  to  extend 
to  any  messenger,  sent  on  some  one  private  affair  only. 
Some  small  additions  were  made,  and  in  September,  1783, 
under  the  new  constitution,  this  old  system  was  continued 
to  February  20,  1792,  (except  Congress  established  ■cross- 
posts,)  when  the  post-office  m  the  United  States  was  regu- 
Rerised        lated,  generally,  by  an  act  of  Congress,  on  similar  principles, 
1797 '^d1'  as  a^ove,  adding  the  punishment  of  death,  for  any  person 
again  1799.  employed  in  the  post-office,  embezzling,  &c.  any  bank-bills, 
&c. ;  revised  at  sundry  times,  nearly  on  the  former  princi- 
'      pies.     Some  of  the  alterations  will  be  hereafter  stated,  the 
most  material  oh  this  head. 

Art.  2.  §  1.  None  of  the  post-office  acts  establish  any  prin- 
ciples, on  which  individuals  may  have  actions  against  the 
post-office ;  but  they  rest  on  common  principles,  influenced, 
so  far  as  they  may  be.  influenced,  by  the  spirit  and  meaning 
of  these  statutes.     Several  actions  of  assumpsit  have  been 
brought  in  England,  as  well  as  other  actions,  against  post- 
masters, for  monies  received,  and  for  the   misconduct  of 
themselves,  and  appointees,  in  regard  to  individuals,  but  not 
many  principles  or  points  appear,  as  yet,  to  be  settled. 
3Wilfl.  443,       §  2.  In  the  year  1773,  an  action  was  brought  against  the 
g^  jKd'    deputy  post-master  in  Ipswich,  for  not  delivering  the  plain- 
Same  case  ~  ^°'s  tetters;   stating  the  defendant  was  deputy  post-mas- 
2W.Bl.906.  ter  there,  that  the  plaintiff  was  an  inhabitant  of  the  said 
town,  of  which,  the  defendant  had  notice,  and  ought  to  have 
delivered  him  his  letters,  and  all  letters  coming  to  the  post- 
office,  directed  to  any  inhabitant  of  the  town,  at  his  place  of 
abode,  in  a  reasonable  time ;  that  the  plaintiff's  letters  were 
delivered  at  the  post-office,  on  such  a  day,  and  received  by 
the  defendant,  and  not  delivered. 
*Ea    403.         Judgment  for  the  plaintiff.  The  court  stated,  the  history 
—l  Bos.  &     an(3  substance  of  the  acts  of  Parliament  on  this  sutyect,  as  of 

P.  404.-1-1  East,  106.— 6  D.  k  E.  125. 
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the  13th  of  Charles  IL  ahd  9th  of  Ann*   ^Eepinasse  cites    Ch.  54* 
this  case,  and  says,  the  post-master  "  must  deliver  letters  at     ArU  3. 
the  houses  of  the  inhabitants  within  the  post-town."  This  case  s^*v^»' 
was  decided  on  the  9th  of  Ann*  the  fifteenth  section  of  which 
sayfc,  "that  letters  are  to  be  delivered,  according   to   tb6 
several  afidrespective  directions  on  them,'9  on  a  certain  penalty 
named* 

§  $.  In  this  case,  which  was  assumpsit  for  money  had  and  Cowp.  lor, 
received,  the  court  held,  that  a  post-master  is  bound  to  do*  18^  S"^J* 
liver  all  letters  to  the  Beveral  inhabitants,  within  th«  post"  a.  ^TmA 
town  or  place,  at  their  respective  places  of  abode,  at  th$  at  Nones-  * 
legal  rate  of  postage ;   though  before  and  6ince  the  fe&king  ford— Citei 
the  9th  of  Ann,  the  deputy-post-master  at  Nmtsfori,  "had  Harris*" 
been  used  to  receive  one  penny  over  and  above  the  usual  n  Geo.  III. 
rate  of  postage,  from  every  inhabitant  of  said  town*  for  every  5  Burr, 
letter  directed  and  delivered  to  the  said  inhabitants,  at  their  f*g£lL 
respective  places  of  abode,"  except  when  any  One  refused  to  Harris,  the 
pay  this  penny.    The  plaintiff  refused,  January  3, 1 774,  but  limits  of  the 
submitted  to  pay  one  penny  on  a  letter,  to  try  the  right,  and  P08t-town 
sued  for  it.    The  jury,  in  their  special  Verdict,  further  found,  earth!  145*. 
that  if  this  demand  was  legal,  it  was  reasonable ;  the  Court 
held,  as  above. 

§  4.  In  this  case  the  court  held,  that  the  post-master  at  l  w- BL 
Bath,  cannot  demand  money  for  the  delivery  of  letters  in  the  Jj^S!116* 
town. 

.§  5.  It  appears,  by  these  authorities,  that  a  post-master,  l  Salic.  28*. 
for  legal  postage,  is,  m  England,  bound  to  deliver  letters  as  ^JJTfe^ 
above ;   and  this,  principally,  on  the  word  delivery.,  in  the  juym.  72.1- 
English  statutes.    Our  statutes  are  not  the  same  in  this  re-  ch.  7, ».  ft. 
spect.    The  9th  of  Ann,  and  other  acts  of  Parliament,  as  to 
the  post-office,  extended  to  the  British  colonies,  so  that  they 
were  the  foundation  of  our  post-office,  and  remained  such  till 
1775.    The  first  establishment  in  1775,  merely  appointed 
the  officers,  and  must  have  had  reference  to  the  old  system, 
or  nothing  could  have  been  done. 

Art.  3.  Our  statutes,  till  1 794,  were  on  the  same  princi-  Ordinance, 
pies  as  the  British,  touching  the  post-office.     The  office  was  October  18, 
established  for  despatch,  and  the  post-master-general  and  his  Acts  of  Con- 
deputies,  &c,  (ana  no  other  person)  "  shall  have  the  receiv-  gress,  1792. 
ing,  taking  up,  ordering,  despatching,  sending  post  or  with 
speed,  carrying  and  delivering,  of  any  letters,  packets,  or 
other  despatches,  from  any  places"  (the  words  of  the  9th 
Ann)  "  within  the  United  States,  for  hire,  reward,  or  other 

I>rofit  or  advantage,  for  receiving,  carrying,  or  delivering  such 
etters,  or  packets,  respectively,"  and  any  other  person  doing 
any  of  these  things,  forfeited  $20. 


438  ASSUMPSIT. 

Ch.  54.        But  in  the  acts  of  May  8, 1 794,  of  1 797,  and  of  March  2, 
Art.  3.       1799,  there  seems  to  be,  intentionally,  made  a  material  altera- 
v^-v-^^  tion  in  this  respect,  in  the  post-office  laws.    This  important 
Act  of  1794,  provision,  as  to  the  receiving,  carrying,  and  delivering  letters, 
iW^March  £c#  is  omitted,  and  only  the  provision  of  the  act  of  1 792,  is 
'        retained,  which  forbids*  any  private  persons  to  set  up  any 
stage,  or  other  mode  of  conveying  letters,  &c,  for  hire. 
These  acts,  also,  of  1794,  &c,  fix  the  legal  postage,  and  for- 
bid any  person  employed  in  the  general  post-office,  to  re- 
ceive any  fees  or  perquisites  on  account  of  his  duties  to  be 
performed ;  unlawfully  to  detain,  delay  or  open,  secrete  or 
embezzle  any  letter,  &c,  on  the  penalties  of  fine,  &c.    And 
section  28,  in  the  act  of  1794,  the  act  of  '97,  and  also,  the 
27th  section  in  the  act  of  '99,  provides,  "  that  letter  carriers 
shall  be  employed  at  such  post-offices  as  the  post-master- 
general  shall  direct,  for  the  delivery  of  letters,  in  the  places, 
respectively,  where  such  post-offices  are   established ;    and 
for  the  delivery  of  each  of  such  letters,  the  letter  carrier  may 
receive  of  the  person  to  whom  the  delivery  is  made,  two 
cents."    "  Provided,  that  no  letter  shall  be  delivered  to  such 
letter  carrier  for  distribution,  addressed  to  any  person  who 
shall  have  lodged  at  the  post-office  a  written  request,  that 
his  letters  shall  be  detained  in  the  office."    This  was  adopted 
from  the  act  of  1792,  sect.  16. 

On  the  whole,  as  the  English  cases  before  stated,  oblige 
the  post-master  to  deliver  letters  vrithin  his  post-town,  to  in- 
habitants there  known  to  him,  principally,  if  not  solely,  by 
reason  of  this  special  provision,  in  the  acts  of  parliament,  as 
to  receiving,  carrying,  and  especially  delivering  letters,  we 
may  conclude,  that  that  was  the  law  here,  till  1794,  and 
whilst  that  provision  was  retained  in  our  laws ;  but  when 
those  prior  laws  were  repealed,  and  the  acts  of  1794,  and 
subsequent  acts,  wholly  omitted  that  provision,  we  may  infer 
that  it  was  done  intentionally,  and  that  post-masters  now,  are 
not  liable  to  any  such  duty,  and  especially  as  provision  has 
been  made  since  1 792,  for  letter  carriers,  at  a  fixed  rate,  in 
every  post-town,  in  which  the  post-master-general  may  see 
fit  to  appoint  them.  The  other  provisions  retained,  as  to  for* 
bidding  extra  fees,  detaining  letters,  &c,  cannot  much  affect 
the  case ;  and  it  is  probable,  that  the  special  provision,  as  to 
delivering,  was  omitted  in  1794,  on  attending  to  the  construc- 
tion given  of  it  in  England. 
IS  Mod.  6,         The  post-master  is  bound  to  deliver  a  letter  on  request, 

DUta££    but  not  tiH  the  P°8taSe  is  Paid- 
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Art.  4.  How  far  is  the  post-master-general  liable  for  his  cfe-    Ch.  54. 
puties  f  &c.  Art.  4. 

§  1.  In  this  case  of  Whitefield  u.  Despenser  &  ah,  in  Eng-  v^vx^ 
land,  it  was  decided,  that  an  action  does  not  lie  against  the  Cowp.  754 
post-master-general,  for  a  bank  note,  stolen  by  one  of  the  ?a£j  ^^n?" 
sorters,  out  of  a  letter,  delivered  into  the  post-office.     The  gLJ^  &  ai. 
*orter-was  appointed  by  the  defendants ;  but  they  took,  in  A.  D.  1778," 
the  king's  name,  and  to  his  use,  security  from  their  deputies,  ^ted  Lane 
sorters,  &c,  for  their  faithful  conduct,  and  such  as  the  com-  *  Ld?^in 
missioners  of  the  treasury  approved ;  and  further,  the  letters  44s,  a.  IX 
patent  to  the  defendants,  provided,  "  in  regard  the  receiver-  1699 ;  and  l 
general  is  to  receive  and  account  for  said  revenue,  (collected  c^dafSn 
by  the  deputies) ;  that  the  defendants  should  not  be  chargea-  4q£— 
bit,  or  accountable,  or  responsible,  for  the  said  revenue,  or  for  1  Com.  D. 
the  officers  constituted,  or  appointed  by  them,  as  aforesaid,  save  f?^1*™* 
only  for  their  *own  voluntary  defaults  or  misfeasances  ;"  and  481*#     ym* 
the  sorter  received  his  salary  from  the  receiver-general,  and 
not  from  the  defendants  ;  and  had  been  executed  for  stealing 
this  note,     llie  treasury,  also,  approved  of  the  salaries  of 
the  sorters,  &c.  and  they  took  the  oath  of  allegiance  and  su- 
premacy. 

Court  held,  this  was  an  action  against  the  defendants,  per- 
sonally, and  said  the  statute  has  appropriated  the  whole  reve- 
nue or  funds  of  the  office ;  and  this  action  never  can  be  a 
charge  on  this  fund ;  that  the  post-master  has  no  hire,  enters 
into  no  contract ;  but  the  post-office  is  a  branch  of  revenue, 
and  a  branch  of  police,  enacted  by  act  of  parliament ;  that 
the  branch  of  revenue  and  the  branch  of  police,  are  to  be 
governed  by  different  officers ;  that  the  superior  has  the  ap- 
pointment of  the  inferior  officers,  but  they  give  security  to  the 
crown,  and  take  the  oaths  taken  by  public  officers,  and  made 
subject  to  heavy  penalties  and  capital  punishments.  These 
are  securities  tor  the  subject  5  that  the  act  only  (expressly) 
makes  the  post-master  liable  for  his  own  fault ;  that  an  ac- 
tion, no  doubt,  lay  against  the  party,  really  offending 5  that 
the  post-master's  salary,  was  only  a  consideration  for  his 
trouble  in  executing  his  office,  and  his  case  no  way  like  the 
case  of  the  common  carrier;  but  he  is  like  all  other  public 
officers. 

§  2.  Thus  stands  the  law  in  England,  as  to  the  liability  of  ActofCmi- 
the  post-master,  for  the  misconduct  of  his  under  officers ;  *Wi,» 17W* 
but  by  our  ordinance  of  1782,  the  post-master-general  was, 
expressly,  made  accountable  for  the  fidelity  of  his  clerks,  de- 
puties, and  under  officers,  and  authorized  to  allow  their  com- 
missions. But  this  provision  making  the  post-master-general 
accountable,  expressly,  is  omitted  in  the  subsequent  acts  of 
congress ;  and,  generally,  I  do  not  see  but  his  case  must  be 
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Ch*  54*    governed  by  the  above  cases  of  Lane  t>.  Cotton,  and  White- 

j)rL  $•      field  v.  Despenser  and  ah 

iLm0-wc%^c  §  3.  This  was  an  action  on  the  case,  against  the  post-mas- 
11  Mod.  12,   ter,  for  the  loss  of  exchequer  bills  and  a  letter,  delivered  tp  an 

Cotto*n-e  V'  under  officer-  The  P^^ff  declared,  on  the  12  Charles  II., 
I  °0f  J^„  establishing  the  general  post-office,  stating  this  statute  and  his 
)*Mo4.473,  case, "  that  he  delivered  several  exchequer  bills,  enclosed  in  a 
4?*«  letter  cover,  at  a  certain  place,  unto  a  certain  officer  there, 

appointed  by  the  post-master  to  receive  letters  and  parcels, 
to  oe  conveyed  to  the  said  general  post-office,  which  said 
bills  so  delivered,  miscarried,  and  came  not  to  the  party's 
hands  to  whom  they  were  directed."  Plea,  not  guilty ;  and 
a  special  verdict  found  the  facts  stated  in  the  declaration ; 
ana  further,  u  that  the  general  post-master  takes  security  of 
his  under  officers,"  and  that  the  letter  cover,  in  this  case,  was 
broken  open,  and  the  bills  taken  out  by  a  {5erson  unknown, 
and  were  lost  out  of  the  post-office.  Judgment  for  the  defend- 
ant, by  Gould,  Powers,  and  Turton,  Justices ;  contra,  Hall, 
C.  J.  This  case  was  before  the  9th  of  Ann.  A  writ  of  er- 
ror was  brought,  but  it  does  not  appear  what  become  of  it. 

Art.  5.  Whost  loss,  when  money  is  sent  by  mail,  and  Ameri- 
can cases* 
3  Mass.  R.        §  1.  The  defendant,  as  sheriff,  in  this  case,  had  an  execu- 
fiefd  T.Uib-  **oft  ***  kfe  hands.    The  return  day  being  past,  the  credi- 
gow.  '  tor's  attorney  wrote  to  him,  supposing  he  had  the  mo- 

ney, and  directed  him  to  send  it  by  the  mail.  Then 
he  had  not  collected  it.  Several  months  after,  he  re- 
ceived it,  and  sent  it  by  the  mail,  directed  to  the  attor- 
ney, to  whom  it  was  not  delivered.  The  court  held,  that 
this  money  was  sent  at  the  sheriff's  risk ;  though  it  had  been 
otherwise,  if  he  had  sent  it  by  mail,  on  receiving  the  attor- 
ney's letter.  • 
1  Johns.  R.  §  %  No  action  lies  against  the  executors  or  administrators 
^ankHn'r.  °^  a  Post-ia&ster5  for  bank  notes  stolen  by  one  of  the  clerks 
Low  &  ah'  of  the  post-master,  out  of  a  letter  delivered  at  the  post-office, 
adm'n.  Quaere,  if  the  action  could  have  been  maintained  against  the 
post-master  himself,  had  he  been  living.  The  action  being 
grounded  on  tort,  its  not  being  supportable  against  the  execu- 
tors of  the  post-master,  is  no  evidence  it  could  not  have  been 
supported  against  him,  while  alive.  If  so  maintainable,  or 
not,  then,  depends  on  general  principles ;  and,  taking  all  the 
laws  together,  on  the  subject,  as  the  English  statutes  and  de- 
cisions, the  acts  of  congress  of  1 782,  and  the  subsequent  acts 
of  congress,  it  is  pretty  clear  such  an  action  does  not  lie 
against  the  post-master-general. 

Livingston,  J.  dissented  on  general  principles,  and  a  tort  in 
the  clerk ;  it  was  contract  as  to  the  post-master ;  and,  he 
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laid,  without  interfering  with  adjudged  cases,  a  it  mar  be    Ch.  65* 
safely  said,  consistent,  too,  with  the  case  of  Hambly  v.  Trotti     Art.  1. 
that  wherever  there  be  a  contract — expressed  or  implied,  and  v*^»v-«^a 
that  on  a  valuable  consideration,  from  which  a  benefit  has,  Cowp.  361. 
or  might  have  resulted  to  the  testator,  for  the  faithful  con- 
duct of  a  third  person,  an  action  will  lie  against  his  executor 
on  the  contract,  whether  the  breach  alleged  be  a  tort,  or  any 
other  misconduct  of  the  party.    Such  is  the  case  here*    A 
post-master  accepts  an  office  highly  beneficial,  and  in  con- 
sideration of  such  advantages,  assumes  a  responsibility  for 
his  clerks." 


KM* 


CHAPTER  LV. 


AttUMMT.    UfiE  AND  OCCUPATION. 


Akt«  1*    §  1.  This  action  of  assumpsit  for  rent,  does  not  See  cR.  SO, 
appear  to  have  been  much  used  in  England,  the  people  there  *•  *4>  **»*•• 
having  had  other  ways  to  recover  their  rents  ;  but  it  has  hw  been™ 
been  much  used  in  Massachusetts,  because  it  is  believed  long  nwa  in  < 
44  there  never  was  a  process  of  distress  for  rent  in  this  state,"  Connect!* 
though  often  in  the  other  states.  cE  w*** 

§  9.  This  action  lies  wherever  the  plaintiff  owns  real  es*  See  2  Fhfl. 
tite,  in  its  nature  capable  of  affording  a  rent,  or  a  use  and  Erid.  ftl  to 
profit  for  which  a  rent  may  be  justly  due,  and  permits  the  **• 
defendant,  at  his  request,  expressed,  or  implied  in  law,  to  oc- 
cupy and  enjoy  this  estate,  and  takes  no  contract  under  seal? 
for  if  the  plaintiff  take  a  sealed  contract,  he  must  bring  debt  6fe.  Cir. 
tr  covenant.  348- 

§  3*  Actions  of  assumpsit  for  rent,  or  the  same  thing  in  SirW.  Jose*, 
most  cases,  use  and  occupation,  lie  in  England  ;  therefore  the  S^lff** 

English  declarations  speak  of  use  and  occupation,  as  ours  do,  150 u^** 

ana  demand  a  reasonable  sum  in  damages  for  the  same;  not  904*— Cro. 
often,  and  never  in  fact,  properly*  using  the  word  rent,  though  **■*•  *!*r~ 
in  treating  of  this  subject,  it  is  very  convenient  to  use  this  g^  ^ 
word  to  express  the  thing.    The  action  there  was  on  a  mere 

Sromise  to  pay  a  sum  of  money,  or  as  much  as  the  plaintiff 
eserved  to  have.    This  action,  also  lies  in  Virginia,  at  com- 
mon law.  Eppes,  W.  v.  Cole,  &  ah,  4  Hen.  &  M.  161  to  172. 
vol.  n.  56 
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Ch.  55.  Art*  2.  English  cases.    §  1.  Assumpsit  for  use  and  occupy 

Art.  2.  tion  of  real  estate,  is  a  transitory  action,  and  the  venue  may 

s^-v-^'  be  laid  in  any  county ;  and  the  declaration  states  that  the 

Imp.  M.  P.    defendant  was  indebted  to  the  plaintiff  in  the  sum  of , 

294, 304,  for  t j,e  U8t  flnj  00^^^^  of  a  certain  house,  store,  piece  of 

Hmfagtoii.  land?  °r  wharf,  &c,  (as  the  case  may  be,  and  describing  the 
—Hob.  284.  thing)  by  the  defendant,  and  at  his  request,  and  bv  the  plain- 
Cro.  Jam.      njps  permission,  had  held,  occupied,  possessed,  and  enjoyed, 

Danud  v.      from t0 »  aiM*  ^eing  so  indebted  in  consideration 

Morgan.—  thereof,  the  defendant  promised  to  pay  the  plaintiff  the  said 
Johnson  v.  sum,  &c.  But  as  a  particular  sum  cannot  often  be  proved,  a 
VM—lk**  9ttfln'ttm  rntruit  is  usually  added,  in  which  the  plaintiff  simply 

*.  Brazer?*    states  his  case,  that  in  consideration  the  plaintiff  on ,  at 

6  East,  348.   ,  permitted  the  defendant,  at  his  request,  to  have,  hold, 

—How  «.  &c#)  a  certain  other  house,  &c.  of  the  plaintiff 's,  and  that  the 
Lcv.°?79.      defendant,  according  to  that  permission,  had  held,  used,  &c. 

the  same,  from to ;  he  then  and  there  assumed, 

&c.  to  pay  the  plaintiff,  on  demand,  so  much  money,  as  he 
therefor,  reasonably  deserved  to  have,  which,  the  plaintiff 
adds,  is  $100,  &c. 
Co.  L.  142.  §  2.  The  English  books  describe  rent  to  be  a  sum*  which 
T^Bardv.  l^e  tenant  renders  out  of  the  profits  of  the  land,  or  tenement, 
Bard.— Cro.  which  he  enjoys,  and  is  regularly  due  and  payable  on  the  land, 
Jam.  602.      from  whence  it  issues,  if  no  place  be  mentioned  in  the  reserva- 

BowsaiC  o  ***** an(*  a(^'  ^at  ^e  act*on  ^or  tue  am*  occupation,  is  given  by 
Jain.  668.—  the  1 1  Geo.  II.,  which  enacts  that  where  the  agreement  is 
Wooddes.  3  not  by  deed,  the  landlord  may  recover  a  reasonable  satisfeo 
J^ted?p"    t*on       t      tenements  occupied  by  the  defendant,  in  an  ac- 

j9 Bttl.N.  ^on  on  tbe  case  f°r  tbe  use  and  occupation,  and  any  parol  i>r 

p.  188.—  *  written  agreement,  (not  a  deed)  may  be  evidence  of  the 
3  Seiw.  N,  quantity  of  damages*  It  is  not  understood  that  this  statute 
1187.— frut-  ^as  ^€en  adopted  in  this  commonwealth ;  but  we  have  prac- 
ton,  24.—  tised  on  the  principles  of  it,  from  the  first  settlement  of  the 
Bui.  N.  p.  country.  The  English  held,  that  at  common  law,  assumpsit 
150  Titers  would  lie  for  rent,  on  an  express  promise,  but  not  upon  an  tm- 
casi.  plied  promise ;  the  permission,  the  consideration. 

1  Wils.  180,      §  3.  In  this  action,  for  use  and  occupation,  the  plaintiff  is 
181,  Feath-    ^  obliged  to  prove  the  whole  time  laid  in  the  declaration. 
Bui.  N.  P. "      §  4.  An  executor  cannot  join  rent  due  to  his  testator  in  his 
138.—  time,  and  to  the  executor  in  his  time,  a  rent  in  his  own  right; 

lWiiB.  171.  and  as  to  the  latter  rent  due  to  him  as  executor,  he  need  not 
ZZfaip! 298."  declare  as  executor ;  nor  can  he  join  use  and  occupation,  as 

to  such  times, 
l  was.  171.      §  5.  In  the  case  for  the  use  and  occupation  of  a  house,  the 
r^sftf71'  P'ea  was  n^  ^a^u^  ™  tenementis ;  and  on  demurrer  the  plea 

Lewii  v.  Wallace.  <* 
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was  adjudged  bad,  and  no  plea,  as  it  would  be  on  a  lease,    Ch.  65. 
at  common  law ;  because,  there,  an  interest  is   supposed  to     Art.  2. 
have  been  passed  from  the  lessor ;  but  here  the  court  must  v^v^^/ 
take  it  there  was  an  express  promise;  and,  therefore,  if  the  Bui.  N.P. 
plaintiff  had  an  equitable  title,  or  no  title  at  all,  jret,  if  the  de-  j^j733l.— 
ftndant  has  enjoyed,  by  the  plaintiff's  permission,  it  is  suf-  i  wilt.  3*14, 
ficient,  and  it  is  not  necessary  for  the  plaintiff  to  say  it  is  his  Lewis  v. 
house,  any  more  than  in  assumpsit  for  goods  sold,  to  say  they  Yik*lri4. 
were  the  plaintiff's  goods*  p" 

§  6.  In  this  action  for  use  and  occupation,  it  was  agreed  tn  t  W.  Bl. 
writing,  the  rent  should  be  £26  a  year.     Held,  that  parol  is*j Pre^11 
evidence  could  not  be  admitted  to  prove  the  defendant  agreed  !lim^°j99* 
to  pay  in  addition,  £2  12*.  6<Z*  a  year  for  ground  rent  to  the  300.— lEijL 
ground  landlord..    There  was  no  evidence   this  ground  rent  191- 
was  paid  to  the  testator  in  his  lifetime,  without  which  De 
Gray,  C.  J.  thought  it  inadmissible,  as  did  the  court ;  for 
the  court  ought  to  be  cautious  in  admitting  any  evidence  to 
supply  or  explain  written   agreements,  else  the  statute  of 
frauds  would  be  eluded,  and  the  same  uncertainty  introduced 
by  suppletory  or  explanatory  evidence  which  that  statute  has 
suppressed,  in  respect  to  the  principal  object.    "We  can 
neither  alter  the  rent  or  the  terms,  the  two  things  expressed 
in  the  agreement;99  "with  respect  to  collateral  matter  it 
might  be  otherwise ;"  "  he  might  show  who  is  to  put  the 
house  in  repair,  or  the  like,  concerning  which  nothing  is  said ; 
but  he  cannot,  by  parol  evidence,  shorten  or  lengthen  the 
term,  or  make  the  rent  other  than  £26."    But  quaere  if  this 
ground  rent  was  not  collateral;  and,  therefore,  De  Grey 
would  have  allowed  proof  of  it,  if  it  had  been  proved  it  had 
been  paid  to  the  testator  in  his  lifetime,  for  so  it  is  implied. 
If  there  be  a  written  agreement  the  parties  must  proceed  on 
it,  if  between  a  landlord  and  tenant, and  continued;  but  if 
not  so,  between  them,  a  tenancy  may  be  proved  by  parol 
evidence.    Doe  v.  Morris,  12  East,  237. 

§  7.  In  this  action,  for  use  and  occupation  for  glebe  lands,  6  D.  &  E. 
simony  cannot  be  riven  in  evidence ;  the  courUthinking  the  J^£?e  *' 
case  came  within  the  general  rule,  u  that  a  tenant  shall  not  cited  Imp. 
be  permitted  to  impeach  his  landlord's  title  in  an  action  for  use  M.  P.  900. 
and  occupation ;"  but  here,  the  defendant  occupied,  by  the 
plaintiff's  permission,  and  had  paid  him  six  months'  rent,  and 
the  plaintiff  could  not  be  supposed  to  come  prepared  to 
prove  his  title  to  the  land ;  tkis  action  does  not  involve  the 
question  of  title ;  this  rule  is  founded  in  public  convenience 
and  policy.     But  see  below. 

§  8.  So  the  plaintiff  may  have  a  good  title  to  the  estate, 
yet  his  case  be  so  against  good  morals,  that  he  cannot  re- 
covery as  where  the  plaintiff  knew  one  to  be  a  woman  of 
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Ck*  W»  tbe  town?  wh°  took  lodgings  in  his  house,  and  be  consented 
Art.  %  thai  the  should  be  at  liberty  to  receive  male  visitors  for  the  pair- 
poses  oi prostitution.  In  an  action  for  the  rent,  Lord  Kenypn 
held  it  not  maintainable;  the  contract  being  contra  bonos 
mores.  But  one  recovered  for  washing  her  clothes*  Imp* 
M.  P.  300,  Girandy  v.  Richardson ;  1  Bos.  &  P.  340,  Crisp 
v.  Charkhill ;  1  Bos.  &  P.  340,  Lloyd  v.  Johnson. 

§  9.  The  grantee  of  an  annuity  may  have  assumpsit,  but 
not  after  he  recovers  in  ejectment ;  as  where  the  plaintiff, 
grantee  of  an  annuity  charged  on  an  estate,  whereof  the  de- 
fendant was  a  yearly  tenant,  brought  assumpsit  for  the  use 
and  occupation,  against  the  defendant,  tenant,  from  year  to 
year,  before  July  18,  1777,  to  a  Mr.  Bowes,  at  the  yearly 
rent  of  JE223  10*.  payable  half  yearly ;  this  Bowes  con- 
veyed to  the  plaintiff  interest  to  pay  annuities,  &c. ;  the  rent 
was  paid  by  the  defendant,  to  November  22,  1784,  except 
£81  15*.;  but  none  was  after  paid.    May,  1785,  the  plain- 
tiff brought  ejectment  against  the  defendant,  and  laid  the 
demise  April  6,  1 785  $   and  September,  1785,  extended  his 
execution  and  got  possession,  and  the  defendant  quitted  the 
premises,  &c.    The  court  held,  the  plaintiff  was  not  entitled 
l  D.  4e  E.     to  recover  for  the  time,  after  April  6,  1 785,  to  the  recovery 
376, 378,      in  the  ejectment ;  for  he  cannot  blow  hot  and  cold  at  the 
Wrjht!—     ftame  t"ne  >  ^or  Fading  the  ejectment,  he  treated  the  defend- 
Imp73O0.—  ant  as  a  trespasser ;  and  cannot  treat  him  as  a  lawful  tenant, 
6  Com.  ft,     during  the  same  period, ,  as  this  assumpsit  supposes;  but  the 
B1*319         plaintiff  may  recover  the  rent  due  before  April  6,  1785,  the 
Naish  v.        time  of  the  demise.     1  Cruize,  277,  Lumley  v.  Reisbeck ; 

Tatlock.         15  East,  99. 

Salk.  209,         §  10.  In  an  action  for  rent  on  a  lease  at  will,  the  plaintiff 

B€lbri 't  must  S^OW  X^e  ******  mtert**>  aw*  *ow  k*^  **  occupied,  be- 
CHed Dougl.  cause  be  is  liable  only  by  reason  of  his  occupation;  but  on 
457.  a  lease  for  years,  entry  and  occupation  need  not  be  shown ; 

for  if  the  lessee  never  enters,  or  occupies,  he  must  pay  the 
Co.  L.  46.—  rent,  as  it  is  due  by  the  contract,  and  not  by  occupation  ;  and 

cW°ioo       a  ^es8eefor  yt0***  before  entry,  has  an  interest,  which  he  may 

°n'  *  grant  to  another. 
Doiijri.460.  §  li.  Lord  Mansfield  said,  "  the  lessee  being  a  party  to 
—Mk*  81,  the  original  contract,  continues  always  liable,  notwithstand- 
ing any  assignment ;  the  assignee  is  only  liable  in  respect  of 
his  possession  of  the  thing."  "  He  bears  the  burden  while 
he  enjoys  the  benefit,  and  no  longer."  "  And  if  the  whole 
is  not  passed,  if  a  day  only  is  reserved,  he  is  not  liable." 
Buller  J.  agreed  and  added,  the  form  in  declaring  is  that  by 
virtue  of  the  assignment,  the  assignee  entered  and  was  pos- 
sessed, and  he  did  not  agree  that  if  even  the  assignment  be 
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absolute  and  not  conditional,  the  action  would  lie  for  rent    Ch.  55* 
(gainst  the  assignee  without  possession*  Art.  3. 

§  12.  If  the  lessor  oust  the  lessee  of  a  part  of  the  land,  v^-v-^/ 
the  whole  rent  is  gone ;  but  if  he  enter  into  a  part  for  the  ^  Co.  22, 24, 
fault  of  the  lessee,  it  shall  be  apportioned ;  and  when  a  lessee  ^e  poW# 
for  years  holds  over,  the  law  presumes  he  does  it  on  the  for-  0n  Con.  135. 
mer  terms.    Debt  for  use  ana  occupation  is  not  a  local  ac-  5  Taun,  R. 
tkm,  and  lies  independent  of  1 1  Geo.  II.  25, 26. 

Art.  3.  Casts  in  Massachusetts* 

§  1  •  This  action  in  England,  is  of  modern*  date,  and  ex- 
tends to  cases  within  the  1 1  of  Geo.  II. ;  but  in  Massachu- 
setts it  has  been  tised  from  the  first  settlement  of  the  coun- 
try, and  extends  to  almost  every  case  in  which  there  is  not 
a  sealed  lease  between  the  parties.  It  is  an  action  of  very 
extensive  use,  and  very  simple  in  Its  principles  and  forms. 

The  plaintiff  states,  that  at •  on in  consideration, 

he  permitted  the  defendant,  at  his  request,  quietly  to  hold  and 

occupy  a  certain  house,  &c,  from to ,  which  he 

held  and  occupied  accordingly ;  he,  the  defendant,  promised  ' 

the  plaintiff  to  pay  him  on  demand  therefor,  so  much  money 

as  he  reasonably  deserved  to  have*    This  action  will  be 

proper  enough  in  any  case  in  which  the  plaintiff  is  entitled 

to  the  profits  of  real  estate,  in  his  own  right,  or  in  his  wife's 

right,  or  as  executor,  administrator,  or  guardian ;  and  the 

defendant  occupies  and  takes  the  profits,  not  by  force  of 

any  deed.  .  If  the  amount  of  the  rent  be  agreed,  there  may 

be  a  count  in  indebitatus  assumpsit,  and  this  rent  may  be 

given  in  evidence. 

§  2.  As  this  action  is  grounded  on  use  and  occupation,  it  is 
necessary  the  defendant,  actually  occupy  the  estate ;  for  if 
there  be  a  special  agreement  on  which  the  action  is  grounded, 
then  the  parties  stand  on  the  agreement,  and  the  action  must 
be  governed  by  the  principles  of  the  contract,  as  in  other 
cases  of  special  contracts  ;  and  the  question  must  be,  what 
does  the  contract  mean ;  and  use  and  occupation  may  be  ma- 
terial or  not. 

§  3.  But  this  action,  for  use1  and  occupation,  is  on  a  con- 
tract expressed  or  implied.  If  on  a  contract  expressed,  in 
writing,  or  by  parol,  it  must  speak  for  itself,  and  the  plain- 
tiff's demand  must  be  founded  on  it.  If  a  contract  implied, 
that  is,  such  a  one  as  the  law  mill  raise  or  vresume  for  the 
plaintiff,  the  plaintiff  then  must  demand  wnat  the  law,  or 
the  court  and  jury,  will  think  him  entitled  to,  in  law  and 
justice,  on  the  facts  and  principles  of  his  case.  This  action, 
therefore,  for  rent,  or  use  and  occupation,  on  an  implied 
promise  or  contract,  obviously  rests  on  broad  ground;  be- 
cause, in  every  case,  the  facts  and  principles  of  it,  must, 
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Ch.  55.  clearly,  be  examined  and  understood  by  the  court  and  jury, 
Art.  3.  before  they  can  decide  what  promise  ought  to  be  considered 
v^»v~^/  as  raised  by  law,  in  favour  of  the  plaintiff;  and  till  this  is 
done,  they  cannot  see  what  rent  he  is  justly  entitled  to,  or 
whether  any.  In  this  examination,  public  convenience  and 
policy  will  nave  their  weight;  but  the  right*  of  the  partus 
will  have  their  weight  also. 

§  4.  It  is  clear,  the  plaintiff  must  prove,  by  legal  evidence, 
that  he  has  a  right  to  recover  a  reasonable  rent  of  the  defendant, 
and  how  much  this  is ;  and  the  real  questions,  in  every  case, 
must  be,  what  is  legal  evidence,  and  does  it  prove  the  plaintiff 
is  justly  entitled  to  recover  the  rent  of  the  defendant ;  these 
questions,  at  first  view,  may  seem  to  be  broad,  and  perhaps 
inconvenient;  but  on  examination,  they  will  be  found  to 
be  reduced  to  a  narrow  compass  by  some  rules  already 
settled. 

§  5.  As  1st,  where  the  plaintiff  amis  the  real  estate,  for  the 
use  and  occupation  of  which,  the  rent  is  demanded  by  him 
of  the  defendant;  and  the  plaintiff  treats  him  as  a  trespasser, 
or  a  wrong-doer  for  any  time,  he  cannot  recover  in  assumpsit, 
for  that  time.  For  assumpsit  supposes  the  defendant  a  legal 
tenant,  impliedly  promising  to  pay  a  reasonable  rent;  and 
treating  him  as  a  trespasser,  as  is  done  in  ejectment,  in  tres- 
pass, &c.  supposes  him  a  wrong-doer,  and  not  a  legal  tenant* 
And  the  plaintiff,  as  the  court  said  above,  in  Birch  v. 
Wright,  cannot  blow  hot  and  cold  at  the  same  time.  Hence, 
for  the  time  the  rent  is  demanded,  the  plaintiff  must  have 
treated  the  defendant  as  one  lawfully  in  possession* 

§  6.  2d.  On  the  other  hand,  the  defendant  cannot  blow 
hot  and  cold  at  the  same  time ;  therefore,  if  he  requested  the 
plaintiff  to  let  him  occupy,  if  he  paid  the  plaintiff  prior  rent,  or 
did,  or  does  any  act  recognizing  the  plaintiff's  rigjkt  to  the  rent 
of  the  estate,  the  plaintiff  must,  generally  recover ;  because, 
when  the  defendant  has,  expressly,  or  impliedly  confessed 
the  plaintiff's  right  to  the  rent,  and  this  is  proved,  the 
plaintiff  is  not  to  be  expected  to  come  prepared  to  prove  his 
6D.&L  title ;  and  it  is  not  reasonable  the  defendant  should  be  al- 
wvjyak",i  lowed  to  deny  what  he  had  so  acknowledged ;  at  least  not 
•.  mgate.  w;tjlout  ^ivinc  timely  notice  to  the  plaintiff,  that  the  confes- 
sion of  his  right  was  founded  on  some  mistake*  Innocent  mis- 
takes may  be  rectified  in  most  cases;  but  a  confession, 
knowingly  made,  cannot  be  recalled ;  therefore,  as  in  the 
case  of  Cooke  v*  Loxly,  in  which  the  defendant  had  occu- 
pied, by  the  plaintiff's  permission,  and  had  paid  him  prior 
rent;  the  court  would  not  allow  him  to  call  on  the  plaintiff 
to  prove  his  title.    6  East,  348. 
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§  7.  3d.  A  general .  rule  must  have  some  exceptions ;  the    Ch.  55. 
rule  laid  down  is,  "  that  the  tenant  shall  not  be  permitted  to    Art.  3. 
impeach  his  landlord's  title  in  an  action  for  use  and  occupa- 
tion;", to  try  if  a -rule  can  be  universal,  is  to  put  extreme 
cases ;  hardly  any  reasonable  rule  will  appear  to  be  subject 
to  exceptions,  when  only  applied  to  medium  cases. 

§  8.  Suppose  then,  the  plaintiff,  the  real  owner  of  a  piece 
of  land,  let  A  enter  and  keep  possession  several  years ;  sup* 
pesing  (though  mistaken)  he  had  acquired  the  title,  A  died 
intestate  in  possession,  and  the  defendant,  his  administrator, 
entered  and  kept  possession  one  year,  taking  the  profits ; 
and  supposing  A  had  title ;  the  plaintiff  all  this  time  is  wholly 
silent  and  out  of  sight,  but  at  the  end  of  the  administrators 
year,  sues  him  for  the  rent ;  now  it  would  be  monstrous  in 
this  case,  to  say  the  defendant  should  not  be  allowed  to  call 
on  the  plaintiff  to  show  some  title  to  the  rent  he  demands, 
and  what  possible  title  can  he  show  but  his  ownership  in  the 
land ;   the  plaintiff  proves  no  agreement,  no  request  for  his 
permission  to  occupy,  no  payment  of  any  prior  rent,  or  any  con* 
fession,  or  act  whatever,  recognizing  his  title  to  the  land  or 
rent ;  on  what  ground  then  can  a  court  and  jury  presume 
he  is  entitled  to  the  rent,  unless  it  be  on  the  ground  he  owns 
the  land*    Hence,  when  the  plaintiff  brings  no  other  evi- 
dence to  prove  his  title  to  recover  the  rent,  he  must  fail,  or 
prove  he  owns  the  lands,  so  as  to  be  entitled  to  take  the  profits 
or  to  least  it ;  and  this  he  may  be,  whether  he  owns  it  in 
fee,  entail,  for  life  or  years,  in  his  own  right,  or  in  his  wife's 
right,  or  as  executor,  administrator,  or  guardian;  and  he 
need  not  say  in  his  writ  how  he  owns  it ;  but  he  must  prove, 
on  the  trial,  how  he  Owns  it,  whenever  he  proves  no  other 
right  to  the  rent  and  profits,  but  his  ownership ;  hence,  the 
rule  is  general  but  not  universal,  as  the  case  proves  before, 
in  which  it  is  laid  down ;  for  in  that,  stress  is  laid  on  the 
circumstance  of  the  defendant's  having  paid  prior  rent ;  and 
on  his  having  occupied  by  the  plaintiff's  permission;  and  in 
bewis  v.  Walker,  as  above,  when  an  express  promise  was 
supposed. 

§  9.  4.  Whenever  the  defendant  has  done  no  act  whatev- 
er, to  preclude  him  from  calling  for  the  plaintiff's  title  to  the 
rent,  or  land  in  Question ;  and,  also,  whenever  this  action 
against  the  defendant,  for  use  and  occupation,  or  rent,  is  the 
only  form  of  action,  or  the  best  form  in  which  the  defendant 
can  call  the  plaintiff's  title  in  question,  he  must  be  allowed 
to  do  it :  therefore,  whenever  the  defendant  is  in  possession, 
he  cannot  have  ejectment  or  trespass,  against  the  plaintiff,  to 
try  any  title,  ana  never  can  bring  any  title  to  the  land  in 
question,  unless  he  can  do  it  in  this  action  against  the  defend* 
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Ch.  55.    ant ;  but  if  the  plaintiff  previously  bring  ejectment,  then 
Art.  3.      the  defendant  may  question  the  title ;  and  if  he  do  not,  then 
he  may  be  precluded :  and  it  is  every  day's  practice,  when 
the  plaintiff  leases  his  land  to  the  defendant,  by  a  sealed  in- 
denture, and  yet  sues  for  the  rent  in  assumpsit,  for  the  defen- 
dant to  be  allowed  to  say  he  is  not  liable  in  assumpsit,  but 
only  in  covenant  on  the  sealed  lease.     So  the  defendant  may 
avoid  as  below. 
Dough  244,       §  10.  In  this  case,  the  eourt  held,  that  this  action,  for  tfee 
WooUet  t.     and  occupation,  could  not  be  maintained  in  the  Court  of  Con* 
outman#     science,  in  London  :  damages  £l  Is.  Sd.    In  the  act,  giving 
this  court  jurisdiction,  there  was  an  exception  of  a  any  debt, 
for  any  rent,  upon  any  lease  of  lands  or  tenements,  or  any 
other  real  contracts."    And  Lord  Mansfield  and  the  court ' 
said,  tt  the  title  may  come  in  question  in  this  sort  of  action, 
if  brought,  for  instance,  by  a  devisee  or  purchaser"  &c.    The 
principle  applies  here. 
8alk.  f97,         §  1 1.  How  far  executors  are  liable  for  rent.     If  an  executor 
BiUinghunt  have  a  term,  and  the  premises  are  of  less  value  than  the 
r.  peennan.  rent  fecejve<j  thereon,  and  he  is  sued  in  the  debet  and  detinet, 
he  may  plead  specially  "  that  he  has  no  assets"  and  "  that 
the  land  is  of  less  value  than  the  rent ;"  for  he  cannot  waive 
for  the  term  only — he  must  renounce  the  executorship  in  toto, 
or  not  at  all. 
5J2'5i^!  5  *2;  Whtn  the  lessee  may  shorn  ike  lessor's  title  is  at  an 

A.  D.  1800.       Covenant  on  an  indenture,  dated  May  16, 1778,  by  which 

Ca*»  cited    the  plaintiff  and  his  wife  leased  to  the  defendant,  certain  ten- 

JSntur. <he  ements,  for  twenty-one  years ;  and  he  covenanted  to  repair ; 

7D.&E.      breach  assigned,  was  in  not  repairing:  pleas,  1.  Won  est 

51,537.       factum:  2,  did  repair:  3.  that  June  23,  1768,  one  Wood- 

352  ^-2 7'     war(^  being  seized  in  fee,  devised  the  said  tenements,  m 

wn«.  143.—  trust,  for  said  wife,  for  her  life,  and  her  assigns ;  or  to  suffer 

5D.&E.      her  and  them,  to  take  the' profits  for  her  life;  that  the  plain- 

ITITyT h"    ^ anc*  s^e'  ^aving  suck  cstate,  made  said  indenture ;  and 

78!— Moore   ^at  Januapy  1?  1790,  she  died,  on  which  said  estate  ceas* 

SO.  ed;   and  that  repairs  were  not  necestjgry  inher  lifetime. 

On  demunrer  to  this  plea,  it  was  held  to  be  bad,  because  it 

did  not  admit  the  lessors  had  any  title,  &c,  or  that   any 

jor  the  de-    thing  passed ;  and  because  it  placed  the  legal  estate  in  the 

kS?w?42 trustees  and  their  heirs,  merely  in  trust  for  the  wife;  so  that 

Dy.  57 .      her  husband  and  she,  had  no  right  to  lease  it,  and  therefore 

Plow.  349.     their  said  lease  was  void,  and  passed  no  estate  or  interest. 
eco^io3^  Defendant  held  the  said  leased  premises  the  twenty-one 

1  Salk  275.   years> 

§  13.  Fourth  plea  was,  that  the  husband  and  wife  in  her 
right  were  sewed  in  their  demesne,  as  of  freehold,  for  her 
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hft,  and  made  said  indenture,  and  she  died  January  1, 17&0,    Ch.  55. 
on  which  it  became  void ;  on  demurrer  to  this  plea,  because     Art.  3. 
it  did  not  show  how  the  husband  and  wife  became  entitled  to  k^s/^*s 
At  leased  premises  for  her  life,  nor  how  their  title  commenced  ;  Moore,  *°* 
and  because  a  particular  estate  was  pleaded  without  showing  __g^dk#*  ]Jf  [ 
Ae  commencement  of  it ;  the  court  held  this  fourth  plea  good ;  —3  wlu. 
because  it  admitted  an  interest  passed,    and  showed  how  72, 3.-* 
k  ended ;  and  so  the  indenture  was  no  estoppel ;  this  case  Bwlstr. 27** 
had  been  as  strong  for  the  defendant,  if  the  action  had  been 
for  the  rent. 

§  14.  The  principles  of  these  cases  decided  in  England  at 
common  law,  apply  in  this  state ;  an  executor  or  administra- 
tor there  and  here,  is  liable  to  pay  rent,  or  for  use  and  occur 
potion,  or  must  recover  rent,  or  for  use  and  occupation,  on  the 
same  ground ;  so  if  the  lessor's  title  to  damages  for  use  and 
occupation  is  at  an  end,  it  defeats  his  action  in  this  country  in 
the  same  manner  as  in  that. 

§  15.  In  this  case,  the  plaintiff  and  others  were  tenants  in  Smith  v. 
common  of  a  messuage,  which  the  defendant  occupied  for  JlfJ^iTj 
several  years ;  not  in  virtue  of  any  agreement,  or  express  court,  isit. 
consent*    The  plaintiff,  one  tenant  in  common,  or  parcener,  as 
some  hold,  as  his  ownership  was  by  descent,  sued  for  his 
part  of  the  rent,  and  declared,  in  consideration  he  permitted 
the  defendant,  at  his  request,  to  occupy  and  enjoy,  &c,  he 
promised  to  pay  such  a  sum ;  and  another  count  in  quantum 
meruit,  on  permission  and  occupation ;  and  the  plaintiff  re* 
covered ;  and  the  only  doubt  was,  if  all  the  tenants  in  com- 
mon, should  not  have  joined,  as  stated  in  another  chapter. 

§  16.  If  a  tenant  agree  with  A,  in  writing,  to  hold  certain  1  Ld.Raynu 
premises  at  a  certain  rent,  the  tenant  may  deny  A  ever  had  746,  Chittle 
any  interest  in  them,  if  he  never  was  in  possession ;  other- t#  Poundj 
wise,  he  cannot. 

§  17.  A,  a  lessee,  agreed  to  underlease  his  house  to  B,  he  3  Bot.  &  P. 
paying  for  the  furniture,  at  an  appraisement.    Held,  B  was  !?*»  Par* 
not  liable  to  be  compelled  to  perform ;  because  when  A  gjSwfcy. 
quitted  the  house,  he  was  in  arrear  for  rent,  to  the  landlord, 
and  so  the  goods  were  subject  to  his  lien;  whereas  the 
agreement  with  B,  was  on  the  ground  there  was  no  such 
lien.    This  action  lies  in  New  York  against  a  tenant,  hold* 
ing  by  the  implied  permission  of  the  landlord. 

§  18.  Case  for  use  and  occupation  by  the  grantee;  by  13  Johni. 
the  grantee  of  an  annuity,  see  Birch  *.  Wright.    So  case  R«  240»  °** 
for  use  and  occupation,  when  a  tenant  from  year  to  year  of  fJJj£Cy# 
a  house,  at  a  yearly  rent,  becomes  a  bankrupt,  in  the  mid- 
dle of  the  year.    See  Naish  v.  Fatlock.    This  action  lies  in  13  Johns.  R. 
New  York,  against  a  lessee,  by  deed,  who  holds  over  after  ^^j^JJjjJ 
his  term  expired. 

vol.  ii.  57 
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Ch.55.         §  19.  Notice  to  auiu    We  find  but  few  decisions  in  this 
Art.  4.     country  on  this  point ;  it  has  been  lately  stated,  that  in  a 
\^^^  trial  in  Boston,  in  September,  1818,  the  judges  held,  that  if 
the  tenant  hires  by  the  quarter,  week,  or  day,  there  must  be 
a  quarter,  week,  or  day's  notice  to  quit. 
aa****'^'       §30*  " ^  agree  t0  °uy  'an<^  °f  B,  and  enters,  and  then 
StewartT  *    refuses  to  complete  the  purchase,  B  cannot  have  assumpsit 
for  use  and  occupation,  but  must  resort  to  trespass  and  eject- 
ment, to  recover  the  mesne  profits*    Cites  2  Wils.  214;  2 
H.  Bl.  323 ;  Bui.  N.  P.  138;  Peake's  N.  P.  192. 
3  Crate,  Art.  4.  Different  kinds  of  rent. 

f07'  M*  p"       §  1  •  1°  England  are  reckoned  three  sorts  of  rent,  at  com- 

aST  301.-1   mon  'aw:  1*  R^  service;  because  it  had  some  corporeal 

Co.  L.  143,   service  incident  to  it,  as  at  least  fealty  or  the  feudal  oath  of 

ii?"~ifj?u1-  fidelity,  **  feaHy  and  10*.  rent,  or  ploughing  the  lord's  land 

2o£ '      '     and  5*.  rent,  &c. ;  this  pecuniary  rent,  being  connected  with 

personal  service,  is  called  rent  service  ;  we  have  such  rents  in 

few  or  no  cases ;  pay  in  labour,  if  any  is  fixed,  and  is  in  lieu 

of  money.     3  Cruise,  507. 

§  2.  Rent  charge*  As  where  the  owner  of  the  rent  hath 
no  future  interest,  or  reversion  expectant  in  the  land ;  as 
when  A  deeds  his  whole  estate,  in  fie  simple  to  B,  with  a  cer- 
tain rent  payable  out  of  it,  and  adds  to  the  deed  a  covenant, 
or  clause  of  distress,  that  if  the  rent  be  in  arrear,  or  behind, 
it  shall  be  lawful  to  distrain  for  the  same.  Here  the  land  is 
liable  to  the  distress,  not  of  common  right,  but  by  virtue  of  a 
clause  in  the  deed  to  B.  Hence  it  is  called  a  rent  charge,  be- 
cause, in  this  manner,  the  land  is  made  chargeable,  with  the 
distress  for  payment ;  this  rent  may  exist  in  Massachusetts ; 
for  men,  by  their  deeds,  may  grant  such  rent ;  but  they  are 
in  no  degree  in  use  here,  but  in  some  states  this  species  of 
rent  may  be  common.     3  Cruise,  308,  310. 

§  3.  Kent  seek,  or  barren  rent.  This  is  only  rent  reserved 
by  deed,  but  without  any  clause  of  distress ;  this  kind  of 
rent  for  which  a  common  action  lies  on  the  deed,  is  common 
in  this  state.    3  Cruise,  309. 

§  4.  There  are,  also,  quit  rents  common  in  England,  and 
in  many  of  our  states,  but  hardly  heard  of  in  this  state.  It 
is  called  quit  rent,  or  quietus  reditus,  because,  thereby  the 
tenant  is  quit  of  all  other  services ;  rack  rent,  or  the  full 
value  of  the  estate  or  near  it ;  and  fee  farm  rent  out  of  an 
estate  in  fee,  of  at  least  one-quarter  of  the  value  of  the  lands, 
are  but  branches  of  rent  seek,  and  do  often  here  exist ;  and 
the  remedy  is  by  action  of  covenant,  debt,  or  assumpsit,  as 
the  contract  may  be ;  and  3  Cruise,  310 ;  Dough  637. 

§  5.  In  fact,  all  our  rents  rest  on  common  contracts,  and 
we  have  never  used  any  remedy  by  distress,  for  rent  in  this 
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state ;  therefore,  all  the  nice  learning  in  the  English  books    Ch.  55* 
about  a  remedy  by  distress  far  rent,  may  be  laid  out  of  the     ArU  4. 
question,  as  to  this  state ;  and  so  all  other  nice  distinctions  s^^v^^ 
and  learning  found  in  those  books,  except  those  which  enter 
into  their  action  of  assumpsit,  debt,  or  covenant  for  rent ; 
which  see  above,  as  also,  the  actions  of  covenant  and  debt 
for  rent ;  our  whole  law  of  rent  depends  on  contracts,  and 
those  enforced  by  actions.    According  to  Dr.  Sullivan,  all  Dr.  Sulli. 
rent  services  were  feudal  rents,  and  distrainable  ;  but  there  is  ▼»»'•  I*c- 
another  species  of  rent  not  distrainable,  called  in  the  English  ture>* 
law,  rents  seek,  not  feudal ;  these  are  when  a  man  grants  rent 
out  of  his  land  to  a  stranger;  the  grantor  is  bound  by  his 
grant,  but  the  grantee  not  being  his  lord,  cannot  distrain ; 
u  for  the  remedy  by  distress  being  substituted  in  the  place 
of  the  lord's  right  of  entry,  cannot  be  extended  to  a  stran- 
ger, who  never  had  that  right  of  entry ;  and  this  was,  origi- 
nally, the  Only  kind  of  rent  seek.    But  the  statute  quia  cmp» 
tores,  introduced  another  species  of  rent,  not  distrainable ; 
this  was  by  converting  rent  services  into  rent  seek  ;  the  liber- 
ty of.  alienation,  without  the  lord's  consent  having  been  al- 
lowed before  that  statute  was  enacted,  it  became  customary 
for  a  tenant,  who  sold  his  land,  and  parted  with  his  whole 
estate  in  it,  to  reserve  the  tenure  of  the  vendee,  not  to  the 
superior  lord  and  his  heirs,  but  to  himself  and  his  heirs ;" 
whereby  the  grantor  retained  many  feudal  benefits  to  him- 
self and  his  heirs*    Now,  says  Dr.  Sullivan,  "  a  rent  upon 
such  a  sale  to  the  vender,  was,  as  he  continued  the  vendee's 
lord,  a  rent  service,  and   consequently  distrainable;'9  cites 
Co.  upon  Liu  lib.  2,  ch.  12 ;  but  as  this  was  hurtful  to  the 
whole  military  policy,  and  not  very  consistent  with  feudal  18  Ed.  1. 
subordination,  that  statute  quia  emptores  was  enacted,  and 
provided  that  when  any  man  aliened  his  whole  estate,  the 
alienee  should  not-  hold  of  him  and  his  heirs,  but  from  the 
superior  lord  and  be  his  tenant,  directly  and  by  the  same 
services  by  which  the   alienor  had  hoi  den,   hereby  the 
alienor  ceasing  to  be  lord,  and  his  right  of  reversion  clearly 
gone,  by  force  of  this  statute,  if  he  reserved  a  rent  on  such 
alienation,  he  could  not  distrain  for  it,  and  it  was  a  rent  seek. 
Hence,  these  rents  seek  came  to  be  of  two  kinds,  one  arising 
by  grant,  the  most  ancient,  the  otler  by  reservation,  when  a 
man  aliened  his  whole  estate,  "  for  if  the  whole  estate  was 
not  gone,  but  a  reversion  remained  in  him,  a  rent  reserved 
was  still,  on  account  of  that  reservation,  a  rent  service ;  as  if 
A  gave  lands  to  B,  and  the  heirs  of  his  body  reserving  rent ;" 
as  this  gift  in  tail  to  B,  left  a  reversion  in  A,  such  rent  for 
that  reason  was  distrainable,  but  if  A  had  leased  for  life,  or 
years,  or  made  a  gift  in  tail,  and  at  the  same  time  conveyed 
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Ch.  55.    the  remainder  in  fee,  a  rent  reserved  would  have  been  a  rent 

Art.  4#      *eck. 

The  inconvenience  attending  rents  seek,  in  their  not  being 
distrainable,  gave  existence  to  another  and  third  kind  of 
rents,  called  rent*  charge*  "  These  are  rents  sick,  armed  with 
a  power  of  distress  by  the  special  agreement  of  the  parties ;" 
and  are  also  by  grant  or  reservation.  Only  the  first  existed 
before  this  statute,  and  was  thus,  A  granted  out  of  his  lands, 
keeping  them  still  himself,  a  rent  for  years,  life,  fee  tail,  or 
fee  simple,  and  gave  his  grantee  a  power  to  enter  and  dis- 
train for  the  rent :  by  reservation,  when  A  conveys  his  es- 
tate in  fee  simple,  or  fee  tail,  or  leases  for  life,  or  years,  with 
a  remainder  over  in  fee,  and  on  such  conveyance  reserves 
a  rent,  and  it  is  covenanted  by  the  grantee  that  A  shall 
have  a  right  to  enter  and  distrain  for  the  rent*  Though  once 
doubted,  it  is  now  settled,  a  rent  charge  can  be  reserved  by 
a  deed  poll ;  for  the  grantee  of  the  estate,  accepting  the  deed, 
shows  his  assent  to  take  it  on  the  terms  contained  in  it ;  and 
whoever  takes  a  benefit,  must  take  it  under  such  conditions, 
and  those  only,  the  donor  intended.  Of  these  three  kinds  of 
rent,  only  rent  service  is  properly  feudal ;  but  by  the  feudal 
law,  also,  distresses  were  taken  to  oblige  persons  to  appear 
in  courts  of  justice ;  also  to  raise  fines  and  amerciaments  in* 
flicted  on  them ;  this  too,  arose  from  the  feudal  law  and  the 
obligation  of  fealty*  As  to  things  that  can  and  cannot  be 
distrained,  see  Distresses,  general  index,  and  1  Sul.  sect. 
202,  204. 

From  these  general  principles  it  is  to  be  inferred  that  dis- 
tresses for  rent  may  be  on  three  grounds  in  the  United 
States,  where  the  relation  of  feudal  lord  and  tenant  or  vassal 
does  not  exist:  1.  When  given  by  statute:  2.  When  by 
contract,  as  in  the  cases  of  rent  charge  above :  and  3.  (not 

Suite  so  clear)  in  cases  of  rent  service,  when  the  person  enti- 
ed  to  the  rent,  has  the  reversion  of  the  estate  m  him,  and 
has  a  right  of  entry  for  non-payment,  and  as  a  substitute 
therefor,  may  take  his  distress,  that  is,  seise  and  hold  as  a 
pledge,  till  paid,  some  moveable  property  found  on  the  land, 
not  of  any  of  the  five  descriptions  exempted  by  common 
law,  usually  enumerated  and  defined  in  the  books.  After  all, 
our  remedy  is  mainly  by  action,  for  use  or  occupation,  or 
by  covenant  or  debt. 

Not  only  money,  but  horses,  provisions,  and  other  things, 
may  be  reserved  by  way  of  rent ;  so  services,  or  manual 
labour,  fcc.  3  Cruise,  307.  But  it  must  be  certain,  or  that 
which  may  be  reduced  to  certainty,  and  payable  yearly, 
though  a  year,  &c.  may  be  omitted*   Id. 
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§  6.  One  principle  in  distraining  beasts,  may  be  gathered    Ch.  55. 
from  all  the  English  cases.    The  principle  is  this :  if  A's      Art.  5, 
beast  come  into  my  ground  by  his  fault,  I  may  distrain  them  v^-v-^/ 
levant  and  couchant  or  not;  but  if  they  come  in  not  by  his 
fault j  but  by  the  fault  of  mi  or  of  my  tenant,  in  not  repairing 
fences,  they  cannot  be  distrained,  except  the  owner  of  the 
beasts  leaves  them  there  after  notice  to  take  them  away. 
This  principle  also  runs  through  all  other  cases  of  distress, 
for  damage  feasant,  &c.    A  wife  is  endowable  of  rent  service, 
rent  charge,  and  rent  seek.    Baron  and  Feme,  107. 

§  7.  When  leases  end.    A  lease  made  in  1785,  for  three,  3  D.  &  E. 
six,  or  nine  years,  determinable  in  1788,  1791,  1794,  is  a  ^2,^ood" 
lease  for  nine  years,  determinable  at  the  end  of  three  or  six  Richardson. 
years,  by  either  party.    See  Doe  v.  Porter,  Amer.  Preced.    l  Wilt.  262, 

§  8.  The  court  held,  that  a  lease  to  hold   to  H.,  from  Harrii  *• 
Michaelmas,  for  one  year,  and  so  for  two  or  three  years,  or    vani* 
any  further  term  of  years,  as  the  said  H.  and  E.  shall  think 
fit  and  agree,  from  and  after  the  said  term  of  one  year,  is  a 
lease  for  two  years,  and  after  every  subsequent  year  begun,  Salk.  414. 
is  not  determinable  till  that  be  ended ;  then,  to  put  an  end 
to  the  lease,  the  party  intending  this,  must  give  notice  be- 
fore the  year  is  expired,  &c. 

Art.  5.  Principles  of  contracts  as  the  grounds  of  rent. 

§  1.  Contracts  respecting  rent  include  leases ;  by  a  lease, 
lessor  and  lessee  are  bound  in  mutual  stipulations ;  and  to 
make  a  lease,  some  person  must  agree  to  hire  the  thing  leased,  *  Burr,  US 
and  to  pay  the  rent.  To  make  a  lease,  it  must  always  be  for  ^L  Cim* 
a  less  time,  than  the  lessor  has  in  the  estate ;  for  if  it  be  for 
the  whole  interest,  it  is  properly  an  assignment,  or  a  sale. 
Whether  the  tenant  holds  by  lease,  by  simple  contract,  or 
barely  has  the  use  and  occupation,  there  must  be  an  interest 
remaining  in  the  lessor ;  to  constitute  the  parties  lessor  and 
lessee* 

§  2.  No  set  words  are  essential  to  make  a  lease,  or  a  con- 
tract for  rent,  or  to  entitle  the  lessee  to  the  use  and  occupa- 
tion ;  hence,  to  have  and  possess  lands  in  consideration  of  a  Cro.  El.  33, 
yearly  rent,  makes  a  lease ;  so  a  license  to  occupy  and  take  48a- 
the  profits.    A  lease  or  contract  may  be  for  life  or  years,  re- 
serving rent,  but  the  term  must  have  a  certain  beginning  and 
a  certain  end ;  and  any  estate  that  must  end  at  a  certain  time 
fixed,  is  an  estate  for  years ;  and  that  is  certain  which  may 
be  reduced  to  certainty.    Hence,  a  lease  or  contract,  or  oc- 
cupation, for  as  many  years  as  A  shall  name,  is  good ;  be-  Law  Oram, 
cause  certain,  when  named  by  him,  and  such  a  lease  or  con-  *17,~2  B1* 
tract  for  twenty  years,  if  A  shall  live  so  long,  is  good ;  so  i^'c^L 
one  for  three  or  two  months,  is  for  years.  46.  * 
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Ch.  55*        §3.  So  a  lease  to  A,  for  fifty  years,  if  he  live  so  lone,  re* 

Art*  5.      mainder  to  B,  for  the  residue  of  the  term,  is  good ;  and  the 

vaa^v~w  old  cases  are  not  law,  which  held  there  could  be  no  remain- 

1  Burr.  285,  der  of  a  term,  after  an  estate  for  life,  by  deed  or  will ;  but 

***'  when  long  leases  were  introduced,  such  a  remainder  was 

first  allowed  by  way  of  executory  devise,  and  then  by  deed. 
t  Bl.  Com.        §4.  It  is  not  understood  that  the  32  H.  VIII.  ch.  28,  em- 
3*9*  3*0*       powering  tenants  in  tail,  husbands  seized  in  the  right  of  their 
wives,  and  parsons  in  right  of  their  churches,  to  make  leases 
for  three  lives  or  twenty-one  years,  under  certain  restric- 
tions, has  been  adopted  m  this  state. 
*  Bl.  Com.        §  5.  A  lease,  or  contract,  for  letting  lands,  is  part  of  the 
143, 144.      personal  estate,  and  passes  without  livery,  whenever  the  estate 
is  less  than  a  freehold ;  hence,  it  may  be  made  to  commence 
infuturo ;  as  to  hold  for  twenty  years  from  the  first  of  July 
next.    A  lease,  is  a  bare  permission  to  the  lessee,  to  enter  on 
the  land,  and  take  the  profits ;  and  when  he  is  entered  upon 
the  lands,  he  is  possessed,  and  the  estate  of  the  term  then  is 
in  him ;  u  the  possession  or  seizin  of  the  land  remaining  still 
in  him  who  has  the  freehold;"  and  the  occupier  is  thus 
possessed,  whether  he  holds  the  lands  by  a  sealed  lease,  a 
simple  contract  in  writing,  a  parol  contract,  or  merely  has 
the  use  and  occupation. 

§  6.  The  lessee  for  years,  &c,  shall  have  estover  and  ena- 
blements.   See  those  heads ;  as  to  dates,  see  Day  and  Dates. 
5  Co.  It,  §  7.    Surrender  of  a  lease,  o>c.     If  one  take  a  new  lease, 

Ire's  Caie.-  that  embraces  any  part  of  the  time  in  the  old  one,  it  is  a 

s1]^4?^  *urrend*r  °f  **  5  f°r  *>y  the  ncw  one*  be  acknowledges  the 
4  Burr,  2210*.  lessor's  power  to  lease,  and  he  cannot  have  this  power  till 
—1  Saund.    the  old  lease  is  surrendered ;  and  it  cannot  be  surrendered 

NotTi^f"  *n-P°r'>  f°r  ^  ^  bave  a  'ease  f°r  twenty  years,  he  cannot 
4°E.'44i.      surrender  it  for  the  last  ten,  and  save  it  for  the  first  ten. 

§  8.  A  lessee's  holding  over*  If  a  lessee  continue  on  the 
estate,  after  his  lease  expired,  without  opposition  from  the 
lessor,  both  are  supposed  to  prolong  the  contract,  till  they 
declare  off;  "  and  for  such  time  as  the  original  lease  was 
measured  by,  and  on  the  same  conditions ;  hence,  if  there 
be  lessor  and  lessee  for  seven  years,  and  the  lessee  holds  over 
after  the  time  expired,  he  is  thence  considered  in  law  as 
tenant  from  year  to  year ;  for  during  the  seven  years,  the 
Pow.  on  term  is  executory,  for  every  year ;  and  as  to  the  execution,  it 
Con,  $68.  ^  the  Same,  as  if  there  had  been  several  contracts,  one  for 
one  year,  and  another  for  another  year,  and  so  for  every 
year,  severally ;  and  the  principles  of  law  are  the  same  in 
these  respects,  whether  the  lessee,  holding  over,  be  lessee  by 
a  sealed  lease,  or  a  bare  writing,  by  parol  agreement,  or  by 
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mere  occupation,  if  he  first  holds  for  a  fixed  period  of  time ;    Ch.  55. 
because  the  holding  over  by  the  lessee,  and  the  acquiescence     Art.  5. , 
of  the  lessor,  afford  evidence  they  consent  to  continue  the  vw^v*w 
old  terms,  as  they  continue  on,  and  neither  names  any  altera- 
tion in  them ;  a  thing  that  would  be  done  if  any  new  terms  or 
conditions  were  intended. 

§  9.  Lessee's  possession  for  years.     This  is  the  possession  of  Watkins' 
the  lessor,  and  the  lessor  is  not  seized  in  law,  but  in  deed  ;  and  *'aw  °f  *>e- 
the  lessee  is  considered  as  bailiff,  or  servant  to  the  lessor,  and  4&\q  50 
the  heir,  before  entry,  being  seized  in  tow,  may  make  a  lease ;  108. 
but  not  after  a  stranger  has  abated ;  for  then  the  heir's  pre- 
sumed possession,  is  rebutted,  and  he  has  only  a  right ;  and 
if  A  die,  and  then  B,  his  lessee,  be  in  possession,  B's  posses- 
sion will  be  the  possession  in  deed  and  in  fact,  of  the  neir  of 
A,  and  my  lessee's  possession  is  mine  in  this,  in  whichever  of 
the  ways  above  named,  he  holds  and  occupies  the  land  un- 
der me. 

§  10.  So  a  lease  may  be  of  the  herbage  of  land,  and  when  Co.  L.  46  7. 
no  certain  time  is  expressed  in  it,  when  it  is  to  begin,  it  be- 
gins from  the  delivery. 

§  11.  The  word  term  signifies  not  only  the  time,  but  the  es*  C©.L.  45. 
fate  that  passes  for  that  time ;  as  if  lessee  for  twenty  years, 
makes  a  lease  to  begin  after  the  expiration  of  the  term  afore- 
said of  twenty  years,  it  shall  commence  on  a  forfeiture  or 
surrender  of  the  first  lease,  for  the  term  ends  when  the  estate 
ends,  as  well  as  when  the  time  is  run  out. 

§  12.  The  words  of  the  11  Geo.  II.,  are,  that  the  plaintiff  ^^f 
may  u  recover  a  reasonable  satisfaction  for  the  lands,  &c.,  g^i*. 
held,  or  occupied  by  the  defendant,  in  an  action  for  use  and 
occupation,"  and  hereupon  it  was  held,  that  an  occupation 
by  the  tenant  of  the  defendant,  was,  as  far  as  it  respected  the 
plaintiff,  an  occupation  by  the  defendant  himself.  Hence  if 
A  agreed  to  let  lands  to  6,  who  permitted  C  to  occupy  them, 
A  may  recover  the  rent  in  ap  action  against  B,  for  use  and 
occupation.  In  this  case,  B  might  properly  be  considered 
as  occupying  the  lands  by  C. 

§  13.  This  was  assumpsit  for  use  and  occupation  ;  the  evi-  3Selw.U87, 
dence  was,  there  had  been  an  agreement  in  writing,  but  not  ^f*6'  •• 
stamped*    The  plaintiff  urged  as  this  was  void  for  want  of  a  3  j£*riJ7p, 
stamp,  he  might  waive  it,  and  prove  use  and  occupation.    The  a,  313. 
defendant  urged,  that  as  it  appeared  he  held  under  a  written 
contract,  and  the  plaintiff's  claim  was  under  one,  he  was 
bound  to  give  it  in  evidence.     Eldon,  C.  J.,  nonsuited  the 

Elaintiff,  and  observed,  "  that  this  being  a  specific  contract 
etween  plaintiff  and  defendant,  the  plaintiff  is  bound  to  show 
what  that  contract  was.    It  may  contain  clauses  which  may 
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Ch.  55.    prevent  the  plaintiff  from  recovering — others  for  the  benefit 
•  ArU  5.      of  the  defendant,  which  he  had  a  right  to  have  produced.*1 
v^»v~^/       §  14.  A  lease  from  year  to  year,  as  long  as  both  parties 
Lawei'         should  agree;  pleadings,  trespass  by  the  lessee  against  the 
iWto2$4     le6Sor5  he  pleads  it  was  his  house  and  freehold;  this  the 
plaintiff  in  his  replication  admits,  but  pleads  the  lease,  and 
plaintiff's  entry  into  possession,  and  the  lessor's  wrongful  en- 
try during  the  demise,  hoc  paratus  ;  rejoinder  by  the  lessor, 
that  it  was  agreed  a  quarter's  notice  should  be  given,  and 
that  it  was  given,  &c.  hoc  paratus  ;  surrejoinder  by  the  les- 
see, the  plaintiff,  that  this  notice  was  waived  and  tne  demise 
continued,  hoc  paratus  ;  rebutter,  notice  not  waived,  and  no 
continuance  of  the  demise   and  issue  offered ;  surrebutter, 
joining  issue. 
14  Maw.  R.        §  15*  Assumpsit  for  use  and  occupation  does  not  lie  where  there 
93,  Codmmn  is  a  covenant  to  pay  rent ;  as  where  the  wife  was  seized  in  fee, 
jfcal.  v.  Jen-  died,  leaving  John  Austin,  her  husband,  and  the  plaintiffs,  her 
heirs,  (she  never  had  issue ;)  said  John  being  m  possession 
of  the  premises,  and  claiming  them  as  his  own,  and  hav- 
ing been  in  possession  above  twenty  years,  did  August  15, 
1803,  lease  them  to  the  defendant  for  said  John's  natural  life, 
at  $20  a  year.    August  4,  1807,  he  released  said  estate  to 
the  plaintiffs ;  he  is  still  living ;  defendant  held  under  said 
lease  by  which  he  covenanted  to  pay  rent  ;  plaintiffs  never  had 
*  possession ;  defendant  was  always  ready  to  pay  said  rent  to 

said  John,  but  never  tendered  it ;  nor  did  the  defendant  ever 
make  any  express  promise  to  pay  rent  to  the  plaintiffs ;  and 
he  had  built  on  the  land.  Plaintiffs  claimed  as  assignees  of 
said  John  Austin,  as  having  his  remedies,  on  32  H.  VIII.  ch. 
34,  cited  ch.  105,  and  his  remedy  was  only  on  the  said  cove- 
nant, see  ch.  55,  a.  2,  s.  9 ;  and  so  was  theirs,  as  his  as- 
signees; plaintiffs  nonsuit.  General  principle,  if  a  party 
have  a  remedy  on  a  deed  he  cannot  have  assumpsit,  even  on 
Cro.  El.  £42,  an  express  promise,  unless  that  involve  in  it  also,  some  new 
859.  matter,  or  consideration,  as  the  basis  of  the  promise ;  see  ch. 

52,  a.  4,  s.  5 ;  ch.  8,  a.  1,  s.  8  ;  nor  could  there  be  any  tnt- 
plied  promise  by  the  defendant,  to  pay  rent  to  the  plaintiffs, 
as  the  owners,  as  he  had  never  occupied  by  their  permission. 
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Art.  2. 


ASSUMPSIT.    WAGERS. 


Whenever  the  plaintiff  is  entitled  to  recover  a  sum  of  See  Debt  for 
money  of  the  defendant  on  account  of  a  wager,  he  may  Have  J**?"11** 
this  action  of  assumpsit,  on  an  express  or  implied  promise.  po*^* 
3  Lev.  118  ;  6  Mod.  128 ;  3  Salk.  14 ;  2  Bos.&P.  51 ;  but 
not  under  an  indebitatus  ;  6  Mod.  129 ;  12  Mod.  51  ;  2  Chit, 
on  PI.  77. 

Art.  1.  General  principles.     All  wagers  are  not  illegal,hut  3D.&E. 
some  wagers  are,  as  1.  those  which,  by  injuring  a  third  per-  ??2r^f0D* 
son,  disturb  or  tend  to  disturb  the  peace  of  society.  1  East,  96 ;  •  rT,  &p 
2  W.  Bl.  1073.  130.  ' 

§  2.  Those  which  are  against  morality,  and  tend  to  demora-  3D.&E. 
Uze;  for  the  law  prohibits  every  thing  against  good  morals.  693, Good*. 
2  Bos.  &  P.  51,  Whaley  v.  Pagot ;  3  Salk.  366 ;  Lutu.  487 ;  EIliot' 
1  Esp.  Cas.  18. 

§  3.  Those  against  the  sound  policy  of  the  state,  and  have  a  3  D.  ft  E. 
tendency  to  injure  it ;  as  between  voters  at  an  election.  ft  e~56  D" 

§  4.  Those  which  are  not  mutual,  but  on  one  side  only,  and  3  d.  &E. 
those  that  affect  the  feelings  or  interests  of  third  persons.        693 — 1 D. 

§  5.  It  must  be  contingent  and  uncertain  how  the  event  is ;  *^j 5* 
and  an  equal  chance  of  winning  or  losing.    Playing  at  cards,  i7i.L$  d. 
dice,  &c,  as  a  recreation,  was  legal  at  common  law.  5  Mod.  ft  E.  499. 
13,  14:   Salk.  100.     In  a  suit  to  recover  money,  deposited  Ventr.  175. 
on  a  wager,  money  due  on  a  note  of  hand  cannot  be  proved,  £»  *"" 

Aet.  2.  English  cases* 

§  1.  Assumpsit  for  a  wager,  "  whether  the  decree  of  the  Cowp.  17, 
court  of  chancery  would  be*  reversed,  on  an  appeal  to  the  *8*  37*  40? 
house  of  lords."   It  was  held,  the  action  did  lay,  and,  general-  R^JaU. 
ly,  that  this  action  lies,  u  unless  the  motion  be  fraud,  or 
other  turpis  causa"    The  decree  in  this  case  being  reversed, 
the  plaintiff  sued  for  the  amount  of  the  wager,  and  recover-  . 
ed ;  but  if  this  wager  had  been  made  with  one  of  the  judges, 
or  lords,  it  had  been  void,  as  being  a  bribe ;  so  if  it  had  been 
a  mere  colour  to  cover  usury,  or  if  it  had  been  a  wager  with 
either  the  attorney,  or  counsel  in  the  cause. 

§  2.  In  this  case  the  court  decided,  that  an  action  will  not  ^oitot. 
lie  on  a  voluntary  wager,  between  two  indifferent  persons  upon  Jonei— D' ' 
the  sex  of  a  third,  apparently,  a  man.  Eon'i  case. 

vol.  ii.  58 
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Ch,  56.         And  1  •  the  indecency  of  evidence  is  no  objection,  when  it  is 
Art*  2.      necessary  to  the  decision  of  a  civil  or  criminal  cause ;  but  is, 
v^^*^  when  the  parties,  as  in  a  wager,  volunteer  to  introduce  it ; 
and  2  Chit,  on  PL  76. 

A  wager  is  unlawful,  which  affects  the  interest  or  feelings 
of  a  third  person,  as  the  Chevalier  D'  Eon's,  in  this  case ; 
or  where  the  wager  is,  that  such  a  woman  has  committed 
adultery ;  for  the  court  will  not  try  whether  she  has  com- 
mitted adultery  or  not,  on  such  a  wager ;  but  if  she  be  in- 
dicted for  that  crime,  the  court  must  try  it ;  the  one  is  an 
injury  to  a  third  person,  and  to  the  peace  of  society,  and  if 
allowed,  would  enable  indifferent  persons  to  bring  any  cha- 
racter whatever  into  trial,  merely  by  laying  a  wager ;  the 
other  is  necessary  to  criminal  justice.  But  if  the  husband  com- 
plain of  adultery,  he  shall  have  a  right  to  try  it,  for  he  is  the 
injured  party.  The  first  is  libelling  third  persons,  under  the 
forms  of  an  action* 
3  D.  &  E.  §3*  In  this  case,  the  court  decided,  that  a  wager  that  A 
693,  Good «.  had  bought  a  certain  wagon,  was  lawful.    But  Buller,  J. 

J^B^Tcm   t'10U8^t  lt  vo^5  as  lt  respected  the  transaction  of  a  third  per- 
m'       *  son,  and  his  interests  ;  but  a  majority  of  the  court  was  of  a 
different  opinion.  2  Stra.  1249. 
4D.&E.1,      §  4.  In  this  action  the  court  held,  the  wager  was  void,  as 

Baita011  *      k  *s  *n  ^  caSesi  where  the  suUect  is  unlawful ;  as  where  it 

is  a  hbrst-race,  tor  instance,  prohibited  by  statute. 

*  Will.  309,       §  s.  In  this  case  it  wad  decided,  that  if  a  wager  be  void 

pl"ton  Vk     one  8^e> as  ™hete  it  was  fourteen  guineas  on  a  horse-race,  and 

so  void  by  the  statute,  which  only  allowed  a  bet  of  £10  or 

under ;  and  hence,  the  plaintiff  laying  it,  could  not  have  been 

compelled  to  pay,  if  he  had  lost  it ;  therefore,  the  defendant, 

who  betted  eight  guineas,  should  not  be  liable  to  an  action, 

though  he  lost.    But  as  the  case  was,  it  was  unequal,  and  so 

void;   and  horse-racing  is  within  the  words,  other  game  or 

games. 

8  D.  k  E.  §  6.  In  this  case,  money  had  been  deposited  upon  an  ttte- 

675,  Haw-     gal  wager,  and  paia  over  to  the  winner  by  the  loser's  consent. 

cockr._Bui".  Held,  he  could  not  maintain  assumpsit  against  the  winner 

N.  P.  131.-1  to  recover  it  back.    This  was  on  a  horse-race,  against  10  Geo. 

6  Eait,  no,   H.  and  the  court  said,  that  "  when  money  hasl>een  actually 

Cole «.  Gow-  paj(j  ky  one  0f  two  paries  t0  t be  0ther,  upon  an  illegal  conr 

lCamp.  547.  tract,  both  parties  are  participes  criminis  ;"  no  action  has  been 
maintained  to  recover  it  back  again ;  "  there  the  money  was 
not  paid  on  an  immoral,  though  an  illegal  consideration,"  u  and 
though  the  law  would  not  have  enforced  the  payment  of  it, 


Sect.  2.  a. 
and  10. 


7  yet  having  been  paid,  it  is  not  against  conscience  for  the  de- 
'  fendant  to  retain  it."   See  illegal  contracts.    Here  the  plain- 
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tiff  parted  with  bis  money  fr&tyj  and  non  fit  injuria  volenti,    Cjh.  56, 
and  in  pari  delicto,  &c.  4rt.  3. 

§  7.  Here  was  a  wager  deposited  with  a  third  person,  a  v^^v"^/ 
stakerholder,  on  the  event  of  a  boxing  match,  to  be  between  *D'p  E* 
the  parties  laying  the  wager,  and  it  was  not  paid  over,  though  ^hwland. 
the  battle  was  fouebt.    The  court  held,  that  either  party  -lgEa*t, 
might  recover  of  the  stake  holder,  the  sum  he  deposited  378,  Ker 
with  him ;  this  was  an  illegal  wager,  and  so  no  right  accrued  **0  £^^7 
to  either,  to  have  the  money  deposited  by  the  other ;  but  each  ' 

had  a  right  to  recover  back  his  own  from  the  stake-holder. 
3  East,  222;  9  East,  49 ;  7  D  &  E.  535. 

§  8*  But  if  the  wager  be  legal,  the  winner  may  recover  *?**  ^* 
against  the  stake-holder,  the  monies  received  of  both  par- 
ties,  pending  the  wager;   for  on  winning  the  wager,  the 
money  is  Jus. 

§  9.  In  this  action,  it  was  decided,  that  if  a  wager  be  legal  2W.Bi.707, 
on  one  side,  and  illegal  on  the  other,  neither  party  can  re-  jj*ffi"r' 
cover,  for  want  of  mutuality.    The  plaintiff,  to  recover  a 
wager  of  the  loser,  must  state  mutual  promises.   2  Chit*  on 
Pi.  77. 

§  10.  The  court  held,  that  a  wager,  concerning  any  part  of  %  D.  &  E. 
the  public  revenue,  is  illegal  and  void,  and  against  public  poll-  J1  J  Atker- 
cy,  and  leads  to  improper  discussions  and  examinations ;  for  Beard— 
the  same  reasons,  a  note  is  void,  given  to  pay  a  wager  on  the  2  Ch.  on  Pi. 
amount  of  the  hop  duties.    2  Bos.  &  P.  130,  467.  75. 

§  11.  No  action  lies  on  a  wager  as  to  the  mode  of  playing  2W.  Bi.  43. 
an  illegal  game,  Brown  v.  Leeson ;  and  2  Chit,  on  PI.  75. 

§  12.  A  wager  between  two  voters,  as  to  the  event  of  an  9D.&E. 
election  of  a  member  of  parliament,  laid  before  the  poll  be-  56?  Allen  r. 
gan,  is  illegal.     •  Heam- 

§  13.  Wherever  money  is  paid  on  an  illegal  consideration,  7D.&E.535, 
it  may  be  recovered  back  by  him  who  has  improperly  paid  Lacawade*- 
it;  as  where  the  plaintiff  had  given  the  defendant  £100,  to  scain.Tn. 
receive  £300,  if  a  peace  in  a  certain  time ;   held,  he  might  2  Chit,  on 
recover  back  the  £l00,  though  after  the  event  of  the  wager  P1-  75. 
was  decided,  by  which,  if  the  wager  had  been  legal,  he 
would  have  won  his  £300,  but  there  are  some  exceptions. 

Art.  3.  American  cases.    §  1.  A  bet  laid,  after  an  election,  8  Johns.  R 
as  to  the  event  of  it,  is  void.    As  where  A  betted  with  B,  that  4.64»  La£\ ^ 
C  was  elected  governour  of  the  state,  and  gave  his  negotia-  J|]J|  _17  do" 
ble  note  for  the  bet,  to  be  paid  in  thirty  days,  lodged  with  a  440.— 
stake-holder,  and  by  him  delivered  to  the  winner ;   he  en-  5  Johns.  R 
dorsed  it  after  it  became  due.    Held,  this  note  was  impeach- 
able  in  the  hands  of  the  endorsee,  in  the  same  manner  as  in 
the  promisee's  hands,  and  was  void,  being  for  such  a  wager. 
See  Wager-policy,  Insurance. 
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Ch.  56. 

Jlrt.  3. 

4  Johns.  R. 
426,  Bunn 
v.  Riker.— 
Mount  &  al. 
v.  Waite. 

8  Johns.  R. 
147. 


2Cranch, 
33  to  64, 
Pennington 
in  error  v. 
Coze. 


10  Johns.  R. 
406,407, 
Campbell  v. 
Richardson 
&al. 


§  2.  An  action  for  a  wager  is  maintainable  at  common 
law ;  but  a  wager  is  illegal,  which  is  against  the  principles 
of  public  policy ;  so  a  wager  contract  o?  any  sort.  7  Johns* 
R.  434.  The  insurance  of  a  lottery-ticket  is  against  public 
policy,  especially  where  there  is  a  statute  against  such  insur- 
ance ;  but  the  assured,  not  having  violated  any  statute,  was 
deemed  not  to  be  in  pari  delicto,  and  so  entitled 'to  recover 
back  the  premium,  paid  for  the  insurance.  And  if  a  bet  be 
lost  and  fairly  paid,  the  court  will  not  aid  the  plaintiff.  3  D. 
&  E.  693;  5  D.  &  E.  75 ;  1  East,  98 :  2  Comyns  on  Con- 
tracts, 120. 

§  3.  Coze,  the  commissioner  of  revenue  of  the  United 
States,  demanded  the  duty  of  Pennington  on  refined  sugars ; 
he  refused  to  pay,  and  Coze  brought  this  action,  ana  de- 
clared on  a  wager,  that  the  United  States  were  entitled  to 
collect  the  duty,  and  stated  the  following  facts :  "  That  P. 
was  a  refiner  of  sugar,  within  the  meaning  of  the  several 
acts  of  Congress,  imposing  duties  on  refined  sugars,"  &c, 
and  other  sufficient  facts,  as  the  plaintiff  understood  the  law. 
Defendant  demurred,  generally,  to  the  declaration  and  join- 
der. Coxe  was  styled  a  citizen  of  the  state  of  PennsyvanicL, 
and  Pennington  a  citizen  of  the  state  of  New  York,  (though 
in  fact,  of  P.)  to  give  jurisdiction,  &c.  Judgment  for  Coze, 
in  the  Circuit  Court.  Held,  in  the  Supreme  Court  of  the 
United  States,  that  sugar  refined,  but  not  sold,  and  sent  out 
of  the  manufactory  before  July  1 ,  1 802,  was  not  liable  to 
any  duty,  on  being  sent  out  after  that  day.  On  the  act  of 
June  5,  1794,  there  was  a  feigned  issue,  ana  agreed,  no  ad- 
vantage should  be  taken  of  want  of  form  in  the  proceedings ; 
duty  was  repealed  after  that  day.  S  Cranch,  284,  287, 
United  States  v.  Potts  &  al.  Round  copper  bottoms,  turned 
up  at  ike  edge,  are  raw  materials,  and  not  liable  to  duties. 

§  4.  Firing  at  marks,  is  legal,  fyc.  In  error  on  certiorari 
from  a  justice's  court :  the  defendant  set  a  mark  to  be  shot 
at,  and  it  was  agreed,  the  plaintiff  should  pay  twenty-five 
cents  for  every  shot  he  fired,  and  if  he  hit  the  mark,  then 
the  defendant  should  pay  him  $20.  Held,  to  be  a  legal  con- 
tract ;  and  as  the  plaintiff  hit  the  mark,  he  had  his  action 
for  the  $20. 
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Ch.  57. 

Art.  1. 


CHAPTER  LVH. 


ASSUMPSIT.    WAGES  OF  SEAMEN. 


Seamen,  for  the  ordinary  wages,  have  not  only  a  process, 
in  the  admiralty,  against  the  ship,  but  also  an  action  of  as- 
sumpsit, on  the  contracts,  for  their  wages,  but  lose  them  if 
the  ship  be  cast  away,  or  perish,  by  their  fault,  or  is  taken  l  Mod.  to. 
by  pirates,  or  if  they  run  away,  or  if  they  refuse  aid. 

Art.  1  •  Casts  in  Massachusetts* 

§  1.  This  action  was  assumpsit  for  seamen's  wages;  the  Essex S. J. 
defendants  were  the  owners  of  the  vessel,  which  sailed,  in  Court,  Nor. 
1778,  from  Beverly  to  Corunna,  in  Spain,  with  a  cargo;  Jf^^J^ 
thence  to  Bordeaux,  in  ballast,  and  from  thence  to  Beverly,  Lex.Mer. 
with  a  cargo,  and  was  captured  on  her  return  from  Bordeaux  Am.  190. 
to  Beverly ;  and  the  plaintiff  was  a  common  seaman  on  board, 
in  this  voyage.    He  signed  the  shipping-paper,  in  which, 
there  was  an  article,  that  the  seamen  should  not  receive  their 
wages  until  the  vessel  returned  to  Beverly,  or  some  other  port  of 
discharge,  (construed  a  port  of  discharge  in  the  United  States.) 
The  plaintiff  demanded  his  wages  for  his  services  from  Bever- 
ly to  Corunna,  and  there,  and  thence  to  Bordeaux,  and  for 
half  the  time  the  vessel  lay  there,  amounting  to  $103.32. 
Judgment  for  the  plaintiff,  accordingly.  [Like  decision,  15 
Mass.  R.  173,  175,  related  merely  to  the  time  of  payment.] 
The  defendants  objected  to  the  action,  as  the  vessel  did  not 
return ;  for,  as  they  said,  he  was  not  to  receive  them  till  she 
did  return,  &c.    The  court  said,  that  this  provision  went 
only  to  the  payment,  and  not*  to  the  earning  ;   and  that  it  was 
to  regulate  merely  the  payment,  in  a  manner  different  from 
the  act  of  Congress.    It  was  also  objected  to  paying  wages 
after  the  middle  of  the  period  of  the  vessel's  stay  at  Corunna, 
because  she  sailed  in  ballast,  and, with  bills,  from  thence  to 
Bordeaux ;   and  therefore,  that  Corunna  was  her  last  port  of 
discbarge.    But  the  court  held,  that  Bordeaux  was  her  last  Their  wages 
port  of  discharge  or  destination,  and  that  it  was  nothing  to  "f*^?^ 
the  seamen,  whether  the  master  saw  fit  to  go  only  with  j£^L 
ballast  or  a  cargo.    The  plaintiff  was  allowed  half  his  stay  4Cranch, 
at  Bordeaux,' on  Judge  Holt's  rule,  that  it  takes  half  the  328« 
time  to  unlade,  and  half  to  load ;   and  this  last  rule  was 
adopted,  this  same  term,  on  a  special  verdict ;  Forbes  v.  Wells. 
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Ch.  57.  Dana,  C.  J.,  said,  that  if  he  found  the  seamen,  in  any  case, 

Art.  1*  sign  an  unreasonable  contract,  the  court  would  relieve  against 

s^-v-^^  it,  as  if  the  word  unless,  by  any  trick  or  artifice,  was  slipped 

Seaman  re-  into  the  contract,  for  until,  &c.    If  the  chief  justice  meant 
beTon<3Un^,  /rfluc^  ^e  was  rH?bt,  but  surely  a  court  of  law  cannot  relieve 

terms  of  the  against  a  contract,  knowingly  made  by  the  seamen,  merely 

•hipping-  because  it  is  unreasonable,  and  because  it  appears  they  have 

p^ptl\1?J?n  made  an  unreasonable  bargain :  and  see  Goodridge  v.  Pea- 
misstated  to    L  j  ©       »  © 

him  hy  the      bod7- 

master.  Holt,  C.  J.,  said,  if  a  ship  be  lost  on  her  return,  the  sea- 

9Johns.  R.   jnen  shall  have  their  outward  wages,  and  half  white  in  the 
ffai  Te^£  P°rt  abroad ;  if  lost  on  the  outward  passage,  then  all  wage* 
!<**•         "are  lost.   West  v.  West,  13  Mod.  409,  442. 
Essex  8.  J.        §  £.  This  was  assumpsit  against  the  defendants,  as  owners 
lm^Good-  °^  a  vesse^  *or  seamen's  wages;  the  facts  were  agreed.   The 
ridffe  v,  Pea-  shipping-paper  was  in  the  common  printed  form ;  but  there 
body.—        was  a  clause  added  in  writing,  expressing,  thai  if  the. vessel 
was  captured,  the  seamen  should  not  have  certain  wages, 
(those  sued  for ;)  the  vessel  was  captured ;  but  the  plaintiffs 
counsel  thinking  the  agreement  void,  brought  the  action,  re- 
Imp.  861,      lyin£  on  several  cases.    The  wages  were  the  common  wages 
Iw-T  2fl4    m  similar  voyages,  but  the  seamen  had  small  additional 
__!  Mod.      privileges ;  this  written  clause  and  its  effects  were  explained 
373,378,'       to  the  seaman  before  he  aigned.    On  argument,  the  court: 
37^—6  T«    held,  that  the  plaintiff  could  not  recover ;  for  seamen,  like 
R.      ,387.    other  mm,  must  be  bound  by  their  contracts,  when  fairly  made, 
as  in  this  case.   That  though,  as  a  class  of  men,  they  are 
not  very  attentive  to  their  contracts,  they  may  be  favoured, 
and  the  court  will  be  careful,  that  contracts  be  not  obtained 
from  them  by  fraud  or  imposition  ;  yet  they  must  be  con- 
sidered, like  other  men,  as  capable  of  making  contracts.  When 
a  seaman  may  leave  the  ship,  see  5  Bos.  &  P.  408;  4  Bos. 
&  P.  347;  S  Johns.  R.  17 ;  1  Pet.  239,  242. 
Suffolk  S.  J.       §  3.  Assumpsit  for  monies  paid,  laid  out,  and  expended.  The 
li Wi^FroX  Plaintiff> the  owner  of  the  vessel,  sent  her,  about  1 798,  from 
ingham  v.  "  Newburyport  to  Europe,  and  thence  got  her  and  her  cargo 
Prince —      insured,  by  the  defendant,  to  St.  Ubes,  and  from  St.  Ubes  to 
663 'the11      Newburyport ;  she  arrived  safe  at  St.  Ubes  from  Europe, 
same  case.     w^  her  freight.    At  St..  Ubes  she  took  in  a  cargo  of  salt, 
and  on  her  passage  thence  to  Newburyport,  was  cast  away 
on  Cape  Cod,  and  lost ;  but  the  sailors  saved  from  the  wreck, 
enough  to  pay  their  wages  the  last  passage,  and  over ;  that 
is,  from  St.  Ubes  to  Newburyport.    The  vessel  and  cargo 
were  insured  to  the  full  amount ;   the  assured  abandoned  to 
the  underwriters,  who  paid  a  total  loss.    The  vessel  being 
thus  cast  away,  and  lost,  on  her  passage  from  St.  Ubes  to 
.Newburyport,  did  not,  in  that  passage,  earn  any  freight*  and 
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so  the  seamen  were  not  entitled  to  wages  on  their  contract*  Ch.  57. 
But,  on  a  statement  of  facta,  the  court  held,  that  where  the  ArU  1. 
seamen  save  property,  in  such  a  case,  they  have  a  lien  on 
such  property,  to  the  amount  of  wages  due  to  them  for  the  last 
passage,  by  way  of  salvage,  by  the  matin*  laws ;  and  who- 
ever takes  this  property,  so  saved,  whether  owner  or  under* 
writer,  must  pay  out  of  it  such  wages.  In  this  case,  the  de- 
fendant had  agreed  to  be  liable,  as  much  as  he  would  have 
been  if  the  seaman  had  sued  him  for  their  wages,  out  of  the 
property  saved,  and  in  his  hands ;  and  in  this  case,  mer- 
chants were  sworn,  to  testify  what  the  usage  was;  and  the 
defendant,  the  underwriter,  to  whom  the  property  saved,  had 
been  abandoned,  was  held  to  be  liable,  and  judgment  against 
him. 

§  4.  In  this  action,  the  court  decided,  that  a  seaman's  i  Mass.  R. 
wages  are  not  so  due  to  him,  as  to  be  attachable  on  the  trus-  ^£tk?entm 
tee  process,  until  the  vessel  arrives  at  some  port  of  unlading ;  Whtaemore 
for  till  then  the  seaman's  wages  are  contingent,  and  until  &  trustee. 
such  arrival  the  seaman  cannot  demand  them. 

§  5.  This  action  was  assumpsit  for  seamen's  wages,  where  the  2  Mass.  It- 
vessel  was  captured,  and  the  seaman  was  sick,  &c.    The  *•»  B^"^l 
court  held,  that  if  the  ship  earn  her  freight  ultimately,  at  the  x  °{^w  y^mm 
end  of  the  voyage,  though  captured  and  detained  in  it  eight  nai,  A.  D. 
months,  a  seaman  captured  in  her  and  carried  to,  and  long  182^  P- 164> 
detained  in  a  foreign  country,  shall  have  his  wages  till  re-  156a 
turned  to  his  own  country,  if  he  neglect  no  opportunity  to 
rejoin  his  ship;  and  the  original  owners  must  pay  him, 
though  they  early  abandoned,  and  not  the  underwriters ;  for 
the  seaman's  contract  is  not  with  them,  but  his  owners ;  and 
further  held,  that  capture,  without  condemnation,  or  a  tempora- 
ry detention,  does  not  work  a  loss  of  wages*.  See  Bealv. 
Thompson,  post.    If  a  seaman  be  turned  from  the  ship  with- 
out cause,  he  has  his  wages.      1   Pet.   186;   2  eo.   403, 
406,430. 

§  6.  The  court  decided,  in  this  case,  that  the  master  of  a  4  Mass.  R. 
lighter  under  twenty  tons  burthen,  employed  in  Boston  har-  ?41*  Pratt» 
four,  is  not  a  mariner,  and  therefore,  is  not  exempt  from  mili-  h^jJ.*" 
tia  duty,  on  the  act  of  congress  passed  the  8th  day  of  May, 
1792. 

§  7.  The  court  decided,  that  the  penalty  provided  in  the  4  Mass.  R. 
said  act  of  congress  of  July  20,  1 790,  in  the  second  section,  6*4>  Cctii, 
is  incurred  by  a  desertion  before  the  commencement  of  the  ^J*  Hil" 
voyage,  and  in  the  fifth  section,  after  it  is  commenced  'and 
during  the  voyage.    This  was  an  action  of  trover  for  the 
sailors  goods  on  board,  and  judgment  was  for  him ;  that  as 
he  left  the  vessel  or  deserted,  in  Salem,  before  the  voyage 
was  commenced,  he  only  forfeited  the  pecuniary  penalty, 
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Ch.  57.  provided  for  in  the  said  second  section ;  but  it  is  not  a  volun- 
ArU  1.  tary  desertion  when  he  leaves  the  ship,  if  he  justly  fears  his 
v^»v^»/  personal  safety  on  account  of  the  master's  cruelty. 
9  Johns.  R.  §  8.  This  was  assumpsit  by  the  mate  of  the  ship  America, 
138,  Ward*,  aggjjjgt  the  owners  5  account  annexed :  "  Owners  of  the  ship 
Lemon  v.  America  to  Neil  Lemon,  Dr.  for  services  on  board  of  the  ship 
Walker  &  America  from  September  5,  1807,  to  September  7,  1808,  at 
J1  Court* S*  ^30  a  mont^9  $362?  and  quantum  meruit  for  the  same.  Sep- 
Nw.  lsoi  Member  5,  1807,  the  ship  sailed  from  Philadelphia,  for  Rot- 
9  Mats.  R.'  terdam,  &c.  The  plaintiff's  evidence  was  the  deposition  of 
404*  John  Procter,  the  master;  this  stated,  (among  other  things,) 

that  the  plaintiff  was  mate  on  a  voyage,  &c.  to  Rotterdam, 
and  back  to  the  United  States  ;  that  the  ship  was  taken  as  a 
prize  by  a  French  privateer,  early  in  February,  1808,  in  her 
outward  passage,  at  the  mouth  of  the  harbour  of  Rotterdam, 
and  carried  in  there ;  that  after  the  capture,  the  said  master, 
mate,  and  crew,  were  allowed  to  remain  on  board  her,  until 
the  ship  and  cargo  were  sold  at  Rotterdam,  September  7, 
1808,  pursuant  to  a  decree  of  condemnation,  made  June  8, 
1808,  by  the  imperial  council  of  prizes  at  Paris  ;  that  all  her 
papers  were  taken  by  the  French  consul  there,  and  her  car- 
,  go  put  into  government  stores ;  that  the  America  and  cargo 

were  consigned  to  Collins  &  Co.  at  Rotterdam,  who,  on  her 
arrival  there,  required  the  mate  and  crew  to  be  kept  on  board 
her  by  the  master,  and  the  American  consul  there  required 
the  same ;  that  in  March,  1808,  the  mate  and  crew  requested 
leave  to  return  home  in  a  cartel,  then  going  to  America;  but 
this  was  not  allowed,  nor  could  the  plaintiff  get  employment 
till  early  in  June,  1808 ;  that  he  and  the  crew  often  request- 
ed leave  to  quit  the  ship,  but  were  not  allowed  to  do  it,  be- 
ing forbidden  to  do  it  by  Collins  &  Co.,  said  consul,  and 
the  master;  that  before  September  7,  1808,  three  cartels 
sailed  from  Amsterdam,  to  bring  American  seamen  and  offi- 
cers to  America,  and  that  his  crew  might  have  come  in  them ; 
that  the  mate  and  crew  were  at  no  expense  on  board  the 
ship  at  Rotterdam,  but  their  expenses  were  paid  out  of  the 
sales  of  the  vessel ;  and  that  the  mate  was  not  at  liberty  to 
leave  the  ship  after  the  capture  till  he  did ;  that  he,  Procter, 
retained  him  as  he  was  required  to  do,  by  said  Collins  &  Co. 
and  consul. 

The  defendants,  Walker,  &  al.  produced  the  shipping  pa- 
per, in  which  it  was  agreed  that "  no  seamen  shall  be  entitled 
to  receive  more  wages  than  are  (now)  advanced  on  account 
of  said  voyage,  until  the  arrival  of  the  said  ship,  at  her  port 
of  discharge  in  the  United  States ;"  also,  the  master's  orders, 
directing  him  to  call  on  said  Collins  &  Co.,  of  Rotterdam,  to 
assist  him  there,  &c. ;  also,  an  attested  copy  of  the  plaintiff's 


WAGES  pF  SgAMEN.  465 

made  at  Rptjsrdam,  Fpbruary  Iji,  180?,  aspertawing    Ch.  57, 
the  fact*  and  circunptances  pf  the  papture ;  also,  said  decree    4rf,  l. 
of  June  $,  1808,  pf  cpndemnatipnj  ^hereon  no  claim  pf  an 
appeal  was  minute^, 

Jupy  fow<\  a  ^  erdipt  far  tjie  plaintiff  at  $30  a  month,  frpm 
the  time  of  jthe  capture  tp  the  tijnp  pf  ftp  sale,  September  7, 
1008.  Thjjp  yprdwt  was  set  aside,  and  judgment  for  posts 
for  the  defendant*,  en  the  groqndt  generally,  that  the  master 
bad  no  power  to  keep  his  mate  and  crew  pn  board  the  Ame- 
rica, as  he  did. 

It  appeared  in  the  evidence,  that  this  ship  was  captured 
PR  her  outward  passage  am}  carried  into  England,  awf  thence 
wqt  cleared  fpr  Hptterdam ;  so  b$F  case  canie  within  the 
French  Milan  decree,  and  so  there  was  np  hope  pf  a  restora- 
tion, and  hence  no  hopp  of  freight,  the  mother  of  wages,  be- 
ing earned,  in  any  form,  and  no  loss  pf  voyage  imputable  to 
the  master  pr  pwners,  and  no  special  contract  on  which  to 
rpst  thp  action*  As  to  these  purposes,  see  8  Johns*  It*  350, 
&c.  Porter  v.  Andrews,  in  which  case  a  seaman  signed  arti- 
cles for  a  voyage  from  New  York  tp  North  Carolina,  and 
thence  to  any  port  in  Europe ;  the  vessel  sailed  from  New 
Yprk  tp  North  Carolina,  in  ballast,  and  there  received  a  car- 
go and  sailed  for  Europe,  but  springing  aleak,  was  obliged  tp 
put  into  Neyr  Yprk  for  repairs,  which  the  owners  of  their 
pwn  accord  made,  but  the  seamen  did  not  apply  for  them, 
under  -the  United  States  law ;  when  repaired,  she  was  sea- 
worthy, in  the  opinion  of  the  master-carpenter,  and  three 
ship-builders,  but  not  so  in  the  opinion  of  seven  journeymen 
carpenters,  and  on  this  ground,  tne  crew  refused  to  proceed 
on  the  voyage.  No  freight  was  earned,  the  cargo  having 
been  landed  only  fpr  the  purposes  of  repairs,  ana  reladen 
after  they  were  made.  One  of  the  seamen  sued  for  his 
wages  to  the  time  he  refused  to  proceed  on  the  voyage,  and 
held,  he  was  not  entitled  to  any,  for  the  reasons  above ;  es- 
pecially as  no  freight  was  earned,  and  no  loss  of  voyage  bv 
any  fault  in  master  pr  pwners,  some  of  the  essential  grounds 
on  which  the  seaman  might  claim  wages ;  no  special  contract 
for  wages  was  in  this  case  pretended.  From  authorities  ap- 
plicable to  the  cas*e,  Lemon  v*  Walker  &  al.,  it  was  agreed 
and  decided,  that  the  seaman  was  not  entitled  to  the  wages 
he  sued  for  in  this  case ;  and  on  the  whole,  as  to  the  merits, 
it  was  urged  that  this  action  could  not  be  supported  :  1  .  Be- 
cause the  master  acted  against  his  own  judgment,  as  he 
stated,  and  very  unreasonably,  in  so  keeping  the  mate 
and  crew  on  board,  especially  after  the  final  condemna- 
tion pf  the  ship :  2.  As  there  was  no  special  contract,  they 
were  on  board  on  the  common  terms  of  the  marine  law, 

vol.  ii.  59 
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Ch.  57.    which  in  such  cases,  allows  no  wages  or  pay :    3.  A  master 
Art.  1.      abroad,  can  by  law,  bind  his  owners  only  in  what  is  reasona- 

<s-^*v-^  ble,  and  for  their  benefit,,  of  which  the  court  will  judge : 
4.  Because  there  can  be  no  wages  o*r  pay  in  this  case,  but 
by  special  contract,  and  where  the  plaintiff  can  make  claim 
but  by  special  contract,  he  never  can  recover  on  a  general  in- 
debitatus assumpsit,  or  on  a  quantum  meruit,  by  the  rules  of 
law :  5.  Because  it  was,  in  substance,  agreed  in  the  shipping 
pnper  that  the  mate  and  seamen  should  lose  their  wages,  u 
the  ship  and  freight  should  be  lost* 

Chapeon  v.  Nicholas,  Stra.  405.  This  was  an  action 
against  a  master  on  an  express  contract,  at  Gottenburg,  to  retain 
the  old  seamen  three  months  while  the  ship  was  repairing 
for  a  voyage  fixed  on,  which  ship  had  been  captured ;  cer- 
tain pay  was  agreed  on  by  the  month.  In  this  case,  the 
chief  justice  allowed  it  to  be  a  ^general  rule,  that  the  freight 
is  the  mother  of  wages,  "  and  none  are  ever  paid  while  the  ship 
is  lading  and  unfading,"  but  he  said  here  was  a  special  agreer 
menu 

Milward  v.  Hallet,  2  Caine's  New  York  R.  To  bind  the 
owners  u  it  is  necessary  the  supplies  furnished  the  master 
-should  be  reasonably  fit  and  proper  for  the  occasion.*1 

See  1  Pet.     See  Chandler  v.  Graves,  2  H.  Bl.  600 ;  Brooks  t>.  Dorr,  2 

215,  Apple-   Mass.  R.  39 ;  Luke  v.  Lyde,  2  Burr.  882 ;  Bergstroom  v. 

by  v.  Dodd.   MUljS  3  Egp#  36  .  Beale  ^  Thompson,  4  East,  546  ;  Pratt  v. 

Cuff,  4  Eist,  43 ;  Cutter  v.  Powell,  6  D.  &  E.  320 ;  Aber- 
*  nethey  x>.  Lonsdale,  Dough  539.     See  these  cases  in  the  fol- 

lowing articles. 
3  Burr.  1844,      §  9.  The  wages  of  a  sailor  are  not  payable  if  the  ship  be 
Wiggins  v.     iost  or  taken  before  the  end  of  the  voyage.     So  where  she 
log  e  on.  .   js  jogt  before  sjje  comes  to  port?  3  Sa.lk«.  23 ;  1  Ld.  Raynu 

639  ;  so  if  she  be  captured,  though  afterwards  ransomed,  2 
Ld.   Raym.  1211 ;  can  sue  in  the  admiralty  only  where 
wages  are  in  the  usual  way,  Salk.  31.  See  ch.  186,  a.  5,  s.  1. 
HhuYb  &  *n  ^k  case'  ^e  maJor*ty  of  the  court  held,  that  a  mariner 
£.  73.  *s  entitled  to  his  wages  as  a  hostage  on  the  master's  pro- 

-    "        •  mise  to  continue  them,  though  the  owners  gave  up  the  ship 
and  cargo.     But  Buller,  justice,  dissented,  and  said,  "  the 
captain  has  no  power  by  law,  to  bind  the  owners  beyond 
the  value  of  the  ship  and  cargo.1' 
6  Mass.  R.         §  10.  In  this  case,  a  seaman  enlisted  on  board  of  a  vessel 
263,  Bain-     0f  the  United  States,  (gun-boat  No.  1 1,)  and  the  defendant,  as 
DoJnes!       surety,  engaged  that  he  should  repair  on  board  tlh?  vessel, 
and  proceed  to  sea  in  her ;  and  if  he  did  not,  the  defendant 
would  be  accountable  for  the  wages  advanced  to  this  sea- 
man; he  deserted,  and  the  court  held,  that  no  action  lay  for 
the  commanding  officer  of  the  vessel  against  the  surety  ;  but 
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tbat  the  remedy  was  exclusively  in  the  name  of  the  United    Ch«  57. 
States.    The  defendant  engaged  in  writing,  and  subscribed     Art.  1. 
it.    On  public  contracts,  public  dfficers  have  been  adjudged  v^-v-^/ 
not  liable,  &c. 

§  11.  A  seaman  shipped  for  a  voyage  before  the  master  6  Mass.  R. 
was.appointed,  the  shipping  paper  then  blank  as  to  his  name ;  hJ^*70** 
this  was  filled  when  the  master  signed  ;  and  the  court  held,  *° 

the  master  was  liable  to  the  seaman  for  his  wages,  for  which 
he  brought  an  action  of  assumpsit.  The  plaintiff  shipped  as 
mate,  December  10,  1803,  and  the  defendant,  Harding,  as 
master,  Feb.  1,  1804,  and  the  plaintiff  made  his  contract  with 
John  Gray,  the  owner,  there  then  being  no  master;  when 
the  master  engaged,  he  assumed  the  contract,  &c.  and  be* 
came  liable  to  the  seamen.     13  Mass.  R.  158. 

§  12.  The  master  of  a  ship,  in  a  foreign  port,  made  a  con-  8  Mass.  R. 
tract  for  the  sale  of  her,  and  delivered  her  in  pursuance  of  it ;  483,  A»pin- 
and  it  was  agreed  that  the  new  employers  should  victual  and  ^1JJrj£j£r" 
man  her.    The  court  held,  that  the  former  owners  were  not 
liable  for  the  wages  of  the  seamen ;  which  accrued  after  that 
contract  was  made. 

§  13t  Assumpsit  for  seamen's  wages.  The  plaintiff  shipped  10  Man.  R. 
in  the  brig  Cornelius,  at  New  York,  April  25,  1810,  monthly  'g£^* 
wages,  $20,  defendant  master,  bound  to  Gottenburg  and  a  ra*aon* 
market,  and  back  to  the  United  States.  In  returning  from 
St.  Petersburg,  she  touched  at  Elsineur,  where  were  several 
American  vessels,  bound  home,  also;  several  Danish  and 
French  privateers  being  theret  and  committing  many  depre- 
dations on  American  vessels,  the  American  masters  agreed  to 
defend  themselves  as  well  as  they  could,  and  to  this  end,  to 
arm  the  ship  Augusta,  of  Salem,  (one  of  them)  and  man  her, 
to  serve  as  a  convoy;  the  plaintiff  and  another  went  on 
board  her  from  the  Corrtelius,  by  her  master's  consent,  (the 
defendant.)  The  American  vessels  there,  all  sailed  accord- 
ingly, under  this  convoy,  Sept.  16, 1811.  On  the  same  day, 
the  Augusta  was  captured  and  carried  to  Copenhagen,  the 
plaintiff  on  board ;  he  was  not  able  to  get  a  voyage  home, 
and  was  by  the  American  consul  put  on  board  a  vessel  bound 
to  the  Delaware,  where  he  arrived  December  31,  1811,  and 
at  Boston,  the  port  of  discharge  of  the  Cornelius,  Jan.  1 3, 
1812,  and  his  home  at   York,  Jan.  18,  1812.    The  Cornelius  ' 

arrived  at  Boston,  Nov.  20,  1811.  Held,  he  was  entitled  to 
wages  only  to  that  time,  Nov.  20,  181 1 ;  by  going  on  board 
the  Augusta,  as  a  volunteer,  he  assumed  the  risk  of  a  longer 
detention. 

§  14.  Assumpsit,  by  a  mariner,  against  the  owners  of  the  \°^^*m  R* 
schooner  Albert,  on  a  voyage  to  Trinidad,  June  16,  1811,  to  IjJeJjj^ 
January  7,  1812,  when  he  arrived  home.    She  was  seized 
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OS.  M.  and  condemned  in  the  English  admiralty;  for  breach  of  the 
Art.  3.  revenue  laws,  in  exporting  sugars  contrary  to  law,  from  thai 
island,  and  it  seems  to  be  understood*  by  the  acts  of  her 
owners.  Held,  the  plaintiff  was  not  entitled  to  Wages  after 
the  seizure,  about  December  1*  181 1,  if,  after  the  outward 
voyage  was  completed*  The  court  made  a  distinction  be- 
tween violating  "  the  municipal  law  of  the  cduntry  where 
the  contract  is  to  be  enforced,"  and  foreign  municipal  laws,  ot 
contraband  trade  abroad ;  1f  e  are  not  called  upon,  said  the 
court,  "  by  any  rule  bf  policy  or  coinity,  to  enforce  the  reve- 
nue laws  of  Great  Britain."  It  seems  to  b£  rather  implied 
in  the  court's  reasoning,  that  the  plaintiff  impliedly  attenfed 
to  this  contraband  trade. 

m^'-a6'        $  15#  ^  *e  d*"P      capered  and  condemned*  wages  can* 
2Sppjr  **    not  ^  recovertd,  because  the  owner  has  received  the  freight 
nelope.         from  the  underwriters ;  nor  if  captured  and  ransomed,  £  Ld. 
Raym.  121 ;  4  Rob;  R.  (Am.  ed.)  351 ;  hor  if  captured  and 
the  seamen  taken  out,  though  recaptured  and  brought  to  her 
destined  port,  4  Rob.  R;  (Am.  ed.)  116.    See  1  Pet.  A.  D. 
115, 123,  130,  132 ;  2  Pet.  A.  D.  384,  and  Brooks  t>.  Dorr. 
2  Pet.  A,  IX       §  16.  A  vessel  was  turned  off  from  her  destined  port,  be- 
^r^"    cause  blockaded^  and  went  to  one  not  originally  contemplated 
^  r*  in  the  shipping  articles.    This  will  be  considered  hef  port  of 

discharge,  or  delivery,  if  the  cargo,  or  any  part  bf  it,  is  there 
delivered ;  and  if,  after  leaving  that  port*  she  is  lost,  the  sea- 
man has  his  wages  to  the  arrival  there,  and  half  of  the  stay 
there ;  and  if  a  cargo  or  part  of  it  be  purchased  at  neigh- 
bouring ports,  and  she  goes  to  one  or  more  of  them  for  all  or 
part,  the  last  of  lading  and  departure,  is  that  to  which  wages 
are  paid. 

1  Dili.  392.       §  1 7.  The  master  is  liable  for  seamen's  wages,  though  in 

fact,  employed  by  the  owners,  if  h6  admits  them  to  setve  on 

board. 
15  Ma«.  R.       When  a  ve&el  is  captured,  the  master  has  Wages  to  the 
484*  time  of  the  capture.    It  puts  an  end  to  the  contract  which 

was,  to  pay  him  wages  while  in  the  owners  service. 

2  D&ilaa,  39,  §  1 8.  Seamen  must  abide  by  their  contracts,  though  their 
^b^Gl*1.  ^a^ours  am*  duties  be  increased ;  as  where  a  mariner  shipped 
cestef.    <ra"  on  board,  was  dismissed  by  the  master  without  fault,  before 

the  voyage  was  ended  ;  and  held,  though  he  was  entitled  to 
his  wages  for  the  voyage,  yet  the  rest  of  the  crew  were  not 
entitled  beyond  their  contracts,  though  their  risk  and  labour 
become  greater  by  the  dismission. 
Art.  2.  When  wages  are  due* 

3  Salk.  23.        §  1.  If  a  ship  be  lost,  before  she  arrives  to  any  port  of 

delivery,  the  seamen  lose  their  wages ;  but  if  after  then,  they 
only  lose  their  wages  from  the  last  port  of  delivery ;  but  if 
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they  run  away,  though  after  they  come  to  a  port  of  delivery,    Crf*  6?. 
they  lose  their  wages ;  these  principles  are  clearly  settled*        Art.  9« 

§  2*  In  this  case,  the  court  held,  tnat  there  being  no  freight  v^s^w 
earnt,  there  could  be  no  wages ;  nor  could  the  plaintiff  re*  D»a?l.  &W, 
cover  for  services  done  on  board  a  prifce,  at  the  defendant's  AbJ^^j€- 
request,  on  a  quantum  meruit.  The  plaintiff  in  this  case, 
sailed  in  a  letter  of  marque,  at  £5  a  month,  wages,  and  hi* 
share  of  prizes ;  the  defendant  was  her  commander ;  she 
was  captured  September  3, 1 779 ;  after  the  prize  was  taken, 
the  plaintiff  put  on  board  as  prize-master,  and  sent  to  Lis- 
bon, in  August,  1779,  and  there  continued  in  the  care  of 
her,  till  January,  1780,  and  returned  to  England  in  Feb* 
ruary ;  he  sued  for  wages  to  the  time  of  his  return*  Judg- 
ment against  him.  Here  the  defehdant  sent  the  plaintiff 
away  in  the  prize ;  there  was  an  attempt  to  show  the  plain- 
tiff performea  services  in  another  capacity,  in  taking  care  of 
the  prize  about  four  or  five  months  after  the  letter  of  maraue 
was  captured :  and  so  about  four  or  five  months  after  hit 
connexion  with  her  was  dissolved ;  it  was  true,  he  perform- 
ed these  services ;  and  if  the  plaintiff  had  his  part  of  the 
prize,  so  had  the  other  officers  and  men  also,  who  perform- 
ed no  such  services ;  but  it  was  adjudged  the  plaintiff  could 
not  recover  for  these  services,  any  thing,  as  wages,  or  on  a 
quantum  meruit ;  the  true  reason  must  have  been,  they  were 
viewed  by  the  tourt,  as  included  in  his  original  undertaking, 
substantially,  in  which  all  casual  contingencies  were  em- 
braced*       / 

§  3.  The  master  appoints  the  seamen  \  they  are  his  ser-  Sjf^iJ:*- 
vants,  and  he  may  correct  them  $  and  the  owners  are  liable  fonHoi 
for  their  faults*  Dec's.  &c. 

§  4*  If  mariners  make  a  contract  at  land,  for  an  intended  *  Wilt.  264, 
voyage  w*d  wort  on  board  the  ship  in  port,  and  then  the  wSkeV— 6 
voyage  fails,  they  may  sue  for  their  wages  in  the  admiralty ;  Mod.  238, 
but  the  admiralty  has  no  jurisdiction  when  the  contract  is  at  Wiliii  v.  br- 
land;  and  to  do  work  on  board  and  within  the  county  only ;  S™Jd7Tn 
and  not  with  a  view  to  a  voyage* 

$  5*  Though  the  contract  be  made  at  land,  seamen  may  4  Bur.  1944, 
sue  in  the  admiralty ;  because  there  they  may  all  urin,  and  **owe  ». 
the  ship  is  made  liable ;  and  the  admiralty  jurisdiction  is    appier 
allowed  in  cases  of  contracts  made  upon  land,  with  a  mari- 
ner, to  serve  for  wages,  in  the  ordinary  and  usual  way  ;   there 
the  contract  is  only  a  memorandum,  fixing  the  rate,  and  as- 
certaining the  wages ;  but  the  service  at  sea  is  the  principal 
matter  in  consideration ;  but  Lord  Mansfield  added,  "  tnat  - 
1  Salk.  31,  Opis  v.  Addison ;  and  2  Stra*  968,  Day  v.  Searle, 
are  express,  tnat  when  there  is  a  special  contract,  by  which 
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Ch.  57*    the  mariners  are  to  receive  their  wages,  in  any  other  man* 
Art.  2.     ner  than  is  usual,  or  if  the  agreement  be  under  seal,  so  as  to 
x^-v^^^   be  more  than  a  parol  agreement,  in  such  case,  a  prohibition 
12 Mod.  38.  shall  be  granted;99  "but  if  the  common  and  usual  agree- 
ment, generally  made  by  parol,  happens  to  be  put  in  writing, 
merely  zoithout  a  seal,  or  adding  any  special  agreement,  it  is 
no  more  than  a  memorandum  of  the  rate  of  wages ;"  and 
Yates  J.  said,  that  where  there  is  no  special  agreement,  the 
reliance  is  on  the  ship,  whether  the  contract  be  in  writing 
or  not;  in  which  case,  the  seamen  declare  on  the  service,  ana 
**  Mod.  440.  the  writing  is  only  given  in  evidence ;   but  it  is  otherwise, 
Clay rTsnd-  w^en  ^ey  ^  obliged  to  declare  on  a  dud ;  so  a  mate  may 

Cve.  sue  in  the  admiralty  for  his  wages. 

>  263.—       §  6.  The  admiralty  has  no  jurisdiction  of  the  master's 
H?^*^'  wage»*    "  Freight  is  the  mother  of  wages,  and  the  safety  of 
t.  Bawdent.   the  ship' the  mother  of  freight ;  and  wherever  freight  is  due, 
—Imp.  263.    wages  are*     If  a  ship  is  lost  before  it  comes  to  a  delivering 
port,  no  freight  or  wages  are  due ;"  the  whole  voyage  must 
be  performed  in  order  to  entitle  the  seamen  to  their  wages, 
for  the  ship  is  only  entitled  to  her  freight  on  the  delivery  of 
her  cargo ;  and  a  voyage  to  Newfoundland,  and  thence  to 
a**"  iftT*     Spam  or  Portugal,  or  some  port  in  the  Mediterranean,  was 
189!  holden  to  be  one  entire  voyage,  and  tne  wages  not  payable, 

though  the  ship  had  arrived  at  Newfoundland,  and  was 
taken  in  its  voyage  from  thence  to  her  port  of  delivery  of 
the  fish.  Here  the  ship  delivered  no  cargo  at  Newfoundland, 
but  went  there  merely  to  take  one ;  and  to  arrive  at  a  port 
Lex.  Mer.      of  destination  is  not  enough,  but  the  ship  must  arrive  at  a 
Am.  190.       pen  of  delivery:  But  it  is  enough  that  earnings  be  made  by 
the  vessel  in  the  nature  of  freight,  as  if  advanced  money  be 
paid  in  part  of  freight,  and  named  so  in  the  charter-party, 
though  the  ship  be  lost  before  it  comes  to  the  delivering 
Imp.  263.—  port,  jet  wages  are  due,  according  to  the  proportion  of 
Lex. M. Am.  freight  paid  before;    for  the  freighters  cannot  have  their 

money  back. 
Imp.  264.—       §  7.  Seamen  are  not  entitled  to  wages  while  the  ship  is 
fta**  Sf  #~  bdHm  or  wbding  ;  no  freight  being  paid  in  that  time ;  but 
Lex!  M.  Am.  ^  there  be  a  special  agreement  for  wages,  in  such  case,  it  is 
190.  good,  and  the  rule  does  not  control  .the  special  agreement* 

See  Champion  v.  Nicholas,  above. 

§  8.  If  a  ship  be  seized  for  debt,  or  for  having  contrabands 

on  board,  the  seamen  have  their  wages  up  to  the  time  of  the 

seizure ;  because,  though  the  voyage  is  not  completed,  that 

is  the  fault  of  the  owners  and  not  of  the  sailors. 

Imp.  265.—       §  9.  By  the  civil  law  and  custom  of  merchants,  if  the  ship 

aoT— l7'      ^e  cast  away>  or  Perish  through  the  mariners'  fault,  they 

Mod.  406.—  l°se  tbeir  wages ;  so  if  taken  oy  pirates ;  or  if  they  run 

Ld.  Raym.  632,  398,  576,  639,  650. 
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away ;  for  if  it  were  not  for  this  policy,  they  would  forsake    Ch.  57. 
the  ship  in  a  storm,  and  yield  ber  up  to  enemies.  Art.  2. 

§  10.  So  a  seaman  is  entitled  to  wages  while  a  hostage,  as  v.^v^^ 
where  in  1780,  the  plaintiff  was  given  as  one,  by  an  English  Yates  v. 
vessel  to  an  American  privateer,  and  promised  £A  a  month,  S^'to^L 
by  the  English  master.    Held,  u  the  master  could  bind  his  ]mp.  £66. 
owners  in  contracts  made  for  their  benefit ;"  and  the  plain- 
tiff recovered  £4  a  month  while  he  was  a  hostage ;  and 
mariners  may  sue,  at  common  law,  either  master  or  owners ; 
but  the  common  law  courts  cannot  stop  the  ship,  and  each 
mariner  must  bring  a  separate  action. 

§  11.  "Capture  divests  the  sailor  of  his  right  to  pay;"  Lex. Mer. 
and  being  an  officer  makes  no  difference.  Am*  188, 

6  12.  After  capture  and  condemnation,  and  the  sentence  Bailie  v. 
reversed,  and  the  property  restored,  freight  is  paid  pro  rata  ™* lva2: 
itineris  ;  ..and  so  are  stamens*  wages  in  proportion.  lis"       * 

§13-  The  mariners  contract  with  the  ship,  the  master  and  Lex.  M.  A.. 
owners,  and  may  proceed  against  either  of  them ;  against  190i  193> 
the  ship  in  the  admiralty  and  against  the  owners*  and  master  194' 
at  common  law ;  and  all  the  officers,  except  the  captain,  as 
well  as  the  seamen,  may  sue  in  the  admiralty ;  but  to  give 
it  jurisdiction,  the  services  must  be  performed  at  sea,  or  tit  Ross  r. 
contemplation  of  a  voyage  at  sea  ;  hence,  pilotage  from  Sandy  «£lker"T* 
Hook  to  New  York  must  be.  recovered   at  common  Jaw,  ^ 

though  the  pilot  is  a  seaman ;  for  the  service  is  done  in  the 
country* 

§  14.  But  if  sailors  agree  not  to  sue  in  foreign  countries,  fjf'^L^?1* 
but  to  abide  by  the  courts  of  their  own  country,  they  cannot  B1  "6"^     * 
proceed  against  the  master  abroad,  though  freight  be  re-  QuinerV. 
ceived  for  intermediate  voyages,  made  before  their  return  to  Meyer. 
'  their  home  port.    In  this  case,  some  Dutch  sailors  sued  their 
-master  in  England,  and  the  court  decided  the  action  did 
not  lie. 

If  a  ship  be  captured,  freight  out  and  home,  and  on  her  return  !  M-  Raym. 
voyage,  the  seamen  shall  be  paid  for  their  outward  voyage,  w* 
and  for  half  of  the  time  they  remained  at  the  port  of  delivery. 

Same  rule  adopted  in  this  case,  though  the  seamen  ship-  U  Maw.  R. 

Ejd  op  a  voyage  to  a  foreign  country,  and  back  to  the  $4|?J£!?W 
nited  States,  captured  on  her  return  voyage.  Assumpsit 
by  an  inden ted 'apprafffev  shipped  January,  1812,  with  his 
master's  consent,  against  *  the  captain,  at  $21  a  month.  In 
this  case,  the  ship  arrived  at  Bayonne,  her  port  of  delivery, 
March  28,  1812,  unloaded  April  16,  and  May  18,  had  loaded 
four  hundred  pipes  of  brandy,  was  thence  detained  to  Sep- 
tember 15,  waiting  for  a  license  from  the  emperor  to  depart;  - 
the  license  being  then  obtained,  and  the  laaing  completed, 
she  was  ready  to  sail  September  30,  but  was  detained  by 
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Ch.  &!•    adverse  wind*,  &c,  to  November  6 ;  then  tailed  for  Besteftt 
ArU  &     got  on  the  bar  of  Bayoane,  and  was  there  repairing  till 
February  12, 1813 ;  then  sailed,  and  was  captured  and  con- 
demned as  prise  at  Halifax  /  all  lost ;  wages  allowed  to  Sep- 
tember 4,  18 12,  half  her  time  she  was  in  her  port  of  delive- 
ry.   The  court  deemed  this  a  correct  decision  on  principle 
independent  of  precedents ;  and  see  Arfridson  v.  Ladd. 
l  Pet.  A.  D.      All  responsibilities  of  officer*  end  crm  ctast,  during  a  detear 
wi  *te^?°F   tion  by  captors,  as  prise,  or  by  belligerents  in  amity,  fe* 
Ai^can!^-  adjudication.   %  They  are,  separately,  liable  for  individual 
l  Pet.  A.  D.  acts  of  plunder  or  embezzlement,  but  the  principle  .of  cour 
129,  Bord-     tribution  by  all  is  not  allowed ;  but  in  the  latter  case,  they 
Brig  Etisa-*'  are  bound  to  8ta7  by  the  neutral  ship,  and  if  they  volunta? 
beth.      '"    rily  leave  her,  it  is  desertion  and  forfeiture  of  wages;  but 
after  an  unfavourable  adjudication  in  the  lower  court  of  ad* 
miralty  of  the  captors,  the  seamen  are  not  bound  to  remain, 
though  an  appeal  be  entered,  and  the  ship  remains,  in  cus- 
tody, and  unsold.   3.  If  a  vessel  on  her  return  voyage  is 
taken  and  condemned,  the  seamen  are  entitled  to  their  wages 
to  the  last  port  of  delivery,  and  for  half  the  time  the  vessel 
staid  there ;  half  the  stay  to  unlade  the  outward  cargo,  and 
half  to  reload  and  prepare  for  the  return  voyage* 
J  Pet.  A.  T).      The  ship's  articles  are  prifna  facie  evidence  of  a  seaman's 
13*,  MaJone  having  been  on  board ;  the  charge  against  a  seaman,  of  one 
«.  Bell  k  ai.  ^y^  p^  ftp  ^^  hour's  absence,  after  that  appointed  & 
the  foot  of  the  articles,  for  rendering  on  boara,  is  well 
proved,  under  ike  act  of  Congress,  by  the  log-book  entry. 
Receiving  him  on  board  .out  of  time,  does  not  remit  the 
penalty ;  the  log-book  entry  is  necessary,  though  not  con- 
clusive* 
Oraonv.  §  15.  A  shipwright  was  treated  with  by  a  captain,  for  the 

Lex  Mer.     8ft*e  •f  *  ^ip  5  be  took  mariners  with  him  to  try  her,  and  em- 
Am.*  191,"     ployed  them  some  time  in  laufaching  her,  &c.    Afterwards, 
cited  from  a  and  before  the  property  was  changed,  the  shipwright  and 
Ld^Rajm.    captain  disagreed ;  the  workmanship  was  removed  from  her 
and  the  hull  returned  to  the  shipwright.    She  had  never  been 
out  of  the  county,  and  the  manners  were  allowed  to  proceed 
in  the  admiralty  against  her  for  their  wages.    In  this  case, 
the  seamen  performed  actual  services ;  no  misfortune  happen- 
ed to  the  ship,  and  it  seems  that  wages  wore  actually  stipu- 
lated for. 
f^Stico*1         §  16#  H  the  ship  unload  at  a  port  of  necessity  or  destina- 
Lex.  Mer.     t*°n,  wages  are  always  due;  this  rule  is  fixed ;  so  much  so, 
Am.  190.—    that  if  the  mariners  agree  not  to  claim  their  wages  until  the 
ChOdTs  V    **"P  return>  ^is  is  no  bar.    Some  sailors  rave  a  bond  not  to 
Ea*L303.     claim  wages  until  the  ship  returned  to  her  home  port.    Held, 
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they  were  entitled  to  wages  to  the  first  port  of  delivery,    Ch.  57. 
though  the  vessel  never  arrived  at  her  home  port.  v         Art.  2. 

§  1 7.  But  in  Appleby  v*  Dods,  assumpsit  for  seamen's  s-^v-^^ 
wages,  by  the  plaintiff,  a  mariner,  against  the  owner  of  the  Appleby  v. 
ship,  in  a  voyage  to  Madeira,  the  West  India  islands  and  Ja-  §^8>8Eaat' 
maka,  and  to  return  to  London ;  the  shipping  paper  was 
in  common  form,  except  it  a  was  further  agreed  that  no  sea* 
man,  &c.  shall  demand  or  be  entitled  to  his  wages  or  any  part 
thereof  until  the  arrival  of  said  ship  at  the  abovementioned 
port  of  discharge,  and  her  cargo  delivered."  The  ship  sail- 
ed from  Grave6end,  Feb.  11, 1806,  with  a  full  cargo  of  goods, 
for  Madeira,  which  she  delivered  there  in  April,  and  there 
took  in  a  cargo,  part  of  which  she  delivered  at  Dominica  *, 
and  thence  sailed  to  Kingston,  in  Jamaica,  and  there  deliver- 
ed the  other  part,  and  took  in  government  stores  for  Port 
Antonio  in  Jamaica,  and  there,  also,  delivered  tbem ;  then 
sailed  to  Martha* s  Bay,  in  Jamaica,  and  there  arrived  June 
28,  1 806,  and  delivered  the  rest  of  the  wine  shipped  at  Ma- 
deira, and  then  loaded  with  sugars,  &c.  for  London,  and  was  lost  ^ 
at  sea,  August  38,  1806,  in  her  home  passage.  It  was  urged 
for  the  plaintiff,  as  the  voyage  was  divided  into  three  parts, 
to  Madeira,  to  the  West  Indies,  and  third,  home ;  and  freight 
earned  in  the  two  first,  the  plaintiff  was  entitled  to  his  wages, 
pro  rata,  from  his  shipping  till  the  ship  left  Jamaica,  and 
that  the  word  part  must  be  construed  rtddendo -singula  singu- 
lis, as  applicable  to  each  port  of  discharge*  Held,  the  plain- 
tiff could  not  recover;  that  the  contract  was  clear  and  rea- 
sonable, and  its  terms  included  the  present  case. 

§  18.  Assumpsit  for  seamen's  wages.    The  plaintiff  was  a  Chandlers. 
seaman  in  a  ship  on  a  voyage  from  London  to  Honduras ;  nl^BLeo!. 
thence  to  Philadelphia,  ana  back  to  England;  the  articles 
were  in  the  usual  form ;  at  Honduras,  the  plaintiff,  in  the 
course  of  his  duty  in  the  ship,  received  a  heavy  blow  from  a 

£iece  of  timber,  and  was  wholly  disabled  ;  at  Philadelphia, 
e  was  left,  and  the  ship  arrived  in  England,  his  wages  had 
been  paid  to  his  arrival  at  Philadelphia.  Held,  he  was  en- 
titled to  his  wages  from  Philadelphia  to  England ;  for  by  the 
marine  law  "  a  sailor  disabled  in  the  course  of  his  duty,  is  en- 
titled to  wages  of  the  whole  voyage,  though  he  had  not  per- 
formed the  whole."  * 

§  19.  In  this  case  the  seamen  were  imprisoned  in  Russia  2?J**' 
about  six  months ;  and  then  they  and  the  ship  (an  English  one)  4  East^MS. 
were  released  and  she  earned  her  freight,  and  they  were  ad-  —4  Eatt, 
judged  to  be  entitled  to  their  wages ;  for  this  Russian  seizure,  566* 
though  hostile,  partook  of  the  nature  of  an  embargo  ;  and  not 
of  a  capture ;  and  that  it  did  not  put  an  end  to  a  contract  of 
a  mariner  for  wages,  &c.  and  during  the  time  of  such  deten- 
vol.  ii.  60 
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Ch.  57.    tion  and  imprisonment ;  or,  if  like  a  temporary  capture,  yet 
Art.  2.     like  the  case  of  a  captnrt  and  recapture,  the  mariner  was  still 
l^-v*-^*/   entitled  to  his  wages ;  for  his  title  to  them  depends  on  the 
ship's  earning  her  freight  for  the  voyage,  and  the  perform- 
ance of  the  stipulated  auty.    Here  the  ship  ultimately  earn- 
ed her  freight,  and  the  plaintiff  was  guilty  of  no  breach  of 
duty.    This  action  was  against  the  owner.      P.   559,  the 
court  said  "  the  effect  of  capture  is  to  dissolve  the  contract 
both  for  freight  and  wages,  between  the  respective  parties 
thereto ;"  but  otherwise  in  case  of  recapture  ;  for  thereby  the 
Molloy  B.2,  right  of  the  parties  are  revested  ;  or  as  Lord  Mansfield,  in 
ch.  4,  s.  13.   Hampton  v%  Mendez,  expresses  it,  u  the  jus  postltmirm  con- 
tinues forever."     P.  561,  "even  hostile  seizure  is  not,  neces- 
sarily, capture ;  the  ultimate  act  of  the  state  seizing,  assigns 
its  conclusive  quality  to  its  original  act."    "  If  it  condemn  in 
such  case,  it  is  capture,  ab  trofto,"  "  if  it  award  restitution,  it 
pronounces  on  its  own  act,  as  not  being  a  valid  act  of  cap* 
ture,  but  as  an  act  of  temporary  seizure  and  detention,  upon 
grounds  not  warranting  condemnation  of  the  property,  or  the 
Sealing  with  it  as  captured."    Judgment  for  the  plaintiff;  for 
the  ship  earned  her  freight,  and  he  did  his  duty  on  the  on- 
Lex.  Mer.     ginal  contract,  and  the  contract  for  wages ;  and  it  is  now  set- 
Am.  188.       tied,  that  capture  divests  the  sailor  of  his  right  to  pay. 
Birntrom  v.      §  20.  In  this  case,  it  appears  to  have  been  holden,  that  if 
iu^t?&60.   a  8k*P  ke  "Paired  and  recaptured,  and  afterwards  arrives  at 
her  port  of  destination,  and  discharges  her  cargo,  the  mari- 
ner is  entitled  to  his  wages. 
i***6  v'  §  21.  In  this,  the  Sarah's  case,  the  ship  was  bound  from 

Borr%82.  Newfoundland  to  Lisbon,  and  had  made  17-21  parts  of  her 
voyage,  half  her  fish  was  saved,  and  freight  was  accept- 
ed ;  the  goods  paid  half  freight  on  1 7-21  parts  of  the  passage, 
and  wages  were  allowed  in  the  same  proportion. 

2  Dallas,  39.      A  seaman  is  shipped  on  board,  and  is  dismissed  without 

fault,  by  the  master,  before  the  voyage  is  ended.  He  shall 
have  his  wages  stipulated  for  the  whole  voyage,  but  the  rest 
of  the  crew,  in  such  case,  can  only  claim  to  the  extent  of 
their  contract,  though  their  risk  and  labour  becomes  greater. 
Dal.  393.  §  22.  A  master  is  liable  for  seamen's  wages  shipped  by 

the  owner,  if  he  allows  them  to  serve  on  board. 

3  Johns.  R.       §  23.  In  the  master's  absence  the  first  mate  permitted  the 
17, 19,  crew  to  go  on  shore,  and  the  second  mate  was  ordered  to  re- 

Davul—  turn  anc*  ta^e  care  °f  t"le  vessel  at  night,  tut  neglected  to  do 

l  Pet.  132,  so,  and  some  part  of  the  cargo  was  stolen  out  of  the  vessel. 

142, 155,  Held,  the  crew  were  not  liable  to  contribute  out  of  their 

-soo,^4*  wages  to  make  good  the  loss :  2.  if  the  loss  or  embezzle- 

4  Bos.  &  p.  inent  of  goods  can  be  traced  to  a  particular  seaman,  the 

347. 
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rest  of  the  crew  ought  not  to  contribute  when  they  are  no    Ch.  57. 
way  concerned.  Art*  2. 

§  24.  The  seaman  has  his  full  wages  where  the  vessel  is  cap-  v^^v^^ 
tured  by  the  master's  fraudulent  conduct ;  as  where  a  sea-  3  Johns.  R. 
man  was  hired  for  a  voyage  from  New  York  to  Bombay,  »  \     ' 
thence  to  Canton,  and  back  to  New  York  ;  the  vessel  was  wudfire. 
laden  with  articles  contraband  of  war,  and  in  her  voyage  to  See  5  Esp. 
Bombay,  the  master  pretending  a  want  of  water,  not  true  in  R* 6- 
fact,  deviated,  in  order  to  put  into  the  Isle  of  France,  the 
real,  but  concealed  port  of  destination,  and  while  proceeding 
to  that  island,  and  near  it,  was  captured  by  a  British  cruiser, 
and  afterwards  condemned,  the  seaman  was  put  on  board  an 
English  frigate  and  afterwards  shipped  to  London,  whence 
he  sailed  to  Wilmington,  North  Carolina,  and  thence  came 
to  New  York,  and  sued  the  owner  of  the  ship  for  his  wages,  f 

and  recovered  them  according  to  the  contract,  from  the  tune  iJ^Mer. 
he   left  New  York  till  her  return  there  again,  deducting  186."— 
such   wages  as  he  had  earned  and  received  during  his  Dougl.  539. 
absence.     Abbott  354,  444,  Mar.  Ord.  Lewis  XIV.  ch.  14, 
a.  3,  Pothier ;  5  Esp.  N.  P.  6 ;  1  Sid.  179. 

§  25.  No  freight  earned — so  no  wages  ;  but  the   seamen  3  Johns.  R. 
may  have  an  equitable  lien  on  the  goods  saved,  for  a  com-  ls*»  D"n" 
pensation,  in  the  nature  of  salvage;  as  in  a  voyage  from  haJ[n.J!sJ« 
Greenock  to  New  York,  the  ship  Sarah,  was  abandoned  of  lFet  54, 
necessity  by  the  crew,  who  took  the  boat  and  brought  away  58t  W*  2°3. 
a  part  of  the  cargo ;  the  boat,  and  crew,  and  articles  saved,  ^2^.424" 
were  afterwards  taken  up  at  sea  by  another  vessel  and  391.     *      * 
brought  to  New  York,  and  the  goods  saved  by  this  other 
vessel,  were  libelled  by  her  crew,  for  salvage.    In  the  sea- 
man's action  for  wages,  held,  as  above. 

§  26.  Special  contract  for  wages  not  rescinded,  seamen  cannot  2  East,  145, 
sue  on  the  general  counts  in  assumpsit*     Plaintiff  sued  the  cap-  S^t  JL 
tain  of  a  Danish  ship,  for  wages  from  Altona  to  London ;  tn-     ei* 
dehitatus  assumpsit,  plea,  never  promised  ;  defence  was,  writ- 
ten articles  of  agreement  signed  by  the  plaintiff,  &c,  by 
which  it  appeared  that  they  were  hired  for  a  voyage  from 
Altona  to  London  and  back,  and  express  stipulation  the  sefe- 
men  should  assist  in  carrying  the  ship  back  to  Altona,  and 
make  her  fast,  &c.  before  they  should  make  any  demand  on  the 
captain  for  wages  due  under  a  certain  penalty ;  another  stipu- 
lation not  to  demand  any  money  of  him  in  a  foreign  port, 
but  to  be  content  with  the  wages  advanced,  till  the  ship  re- 
turned to  Altona,  &c.  &c.    In  .London,  the  captain  turned    * 
the  ptaintiff  and  crew  out  of  the  ship.    Judgment  for  the  de- 
fendant, and  held,  this  conduct  of  the  captain  did  not  put  an 
end  to  the  special  contract ;  and  if  the  plaintiff  had  any  reme- 
dy, it  was  either  for  the  breach  of  the  special  contract,  or  for 
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»  _ 

Ch.  57.  tortiously  preventing  the  plaintiff's  earning  his  wages.     See 

Art.  3.  Weaver  v.  Burroughs,  and  Towers  v.  Barrett. 

v^*v^^  §  27.  The  seamen  may  sue  the  captain  for  any  wages  due 

l  New.  R.  to  them  beyond  such  sum  as  he  may  have  paid  out  of  their 

299.  wages  to  the  government,  by  force  of  any  statute. 

3  Bos.  &P.  §  28.  A  passenger  entitled  to  salvage  instead  of  wages  ;  as 

612,  New-  where  a  ship  being  in  great  danger,  and  the  captain  and  part 

man  «.  Wal-  0f  tke  crew  ^eft  ^er .  a  passenger,  at  the  request  of  the  rest 

of  the  crew,  took  the  command,  and  brought  her  into  port  in 
,  safety.  The  owner,  in  his  letter  to  an  underwriter,  acknow- 
ledged the  passenger's  merits  in  saving  her,  and  expressed  a 
desire  to  make  him  a  compensation.  Held,  he  had  a  right  to 
sue  the  owner  for  salvage.  This  he  sued  for,  and  judgment  for 
him.  First  count,  a  short  one  for  salvage ;  second,  work  and 
labour  about  saving  the  ship  and  delivering  her  to  the  defend- 
ant ;  third,  for  work  and  labour  generally ;  fourth,  quantum 
meruit  for  the  same ;  also,  said  by  the  chief  justice,  if  the  mate 
left  on  board,  had  done  what  the  plaintiff  did,  in  saving  the  ship, 
he  would  not  have  been  entitled  to  any  salvage,  as  ne  would 
have  only  done  his  duty  ;  but  the  plaintiff  did  more  than  his 
duty  as  a  passenger;  for  when  he  assumed  the  command,  he 
made  himself  responsible  in  the  same  manner  as  if  he  had 
been  master ;  this  he  was  under  too  -obligation  to  do.  So  if 
a  pilot  risk  his  life  beyond  his  duty,  and  save  the  ship. 
July  20,  Art.  3.  Act  of  Congress  for  governing  seamen.    §  1.  This 

1790.—  act  provides,  that  all  vessels  bound  on  foreign  voyages,  and 
Me^Am*  coasting  vessels,  above  fifty  tons,  other  than  to  adjoining 
182.  states,  shall  have  a  shipping-paper,  in  writing  or  print,  to  be 

signed  by  the  parties.  By  the  second  section,  each  seaman, 
for  each  hour's  absence  or  neglect  of  duty,  forfeits  one  day's 
pay  before  sailing ;  and  if  he  deserts,  he  forfeits  double  his 
advanced  wages.  And  the  fourth  section  fines  any  person 
$10  a  day,  for  knowingly  harbouring  or  secreting  any  sea- 
man belonging  to  any  vessel,  one  moiety  to  the  prosecutor, 
and  the  other  moiety  to  the  United  States ;  and  makes  any 
credit  given  him,  above  $1,  invalid,  until  the  voyage  is  ended. 
Section  5,  Forfeitures.  By  the  sixth  section,  he  may  de- 
mand one  third  of  his  wages,  due  at  every  port  where  the 
ship  shall  unlade,  before  the  voyage  be  ended,  unless  the 
contrary  be  agreed,  and  may  demand  the  whole,  according 
to  contract,  as  soon  as  the  voyage  is  ended,  and  the  cargo 
or  ballast  discharged ;  if  not  paid  in  ten  days,  or,  if  there 
be  any  dispute,  they  may  libel  the  vessel  in  the  admiralty, 
and  all  may  join  in  the  same  libel,  retaining,  however,  their 
actions  at  common  law,  if  they  prefer  them.  Seventh  sec- 
tion provides,  that  if  a  sailor  desert  from  the  ship*  a  justice 
of  the  peace  may  commit  him,  &c.    Eighth  and  ninth  sec- 
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tiens  direct,  certain  ships  to  have  medicine  chests,  and  certain    Ch.  57. 
provisions ;  and  if  short,  and  short  allowance  be  had,  the    Art.  4* 
master  or  owner  shall  pay  double  wages.  v*^v-^> 

§  2.  As  to  their  protections,  see  act  of  Congress,  of  May  26, 
1797,  and  exemptions  from  arrest  for  debt,  or  contracts, 
during  the  term  of  their  public  service* 

§  3.  In  this  case  it  was  decided,  that  if  a  seaman  agree  6D.&E. 
for  such  a  sum,  wages  for  die  voyage,  if  he  performs  it,  and  3*°i  Cutter, 
he  dies  in  it,  his  administrator  cannot  recover  any  thing ;  p^>U. 
the  performance  of  the  service  is  a  condition  precedent. 

§  4.  If  a  ship  be  captured  and  ransomed,  and  then  recap-  Lex-  Mer* 
tared,  then  she  finishes  her  voyage,  and  earns  her  freight,  Am#  189* 
yet  wages  are  not  due,  for  the  enemy's  right  subsists ;  but 
not  on-a  recapture,  merely  after  a  capture,  for  by  the  re- 
capture, the  enemy's  right  is  at  an  end. 

Art.  4.  Impressment  of  seamen.  §  1.  This  power  used  in 
England,  time  out  of  mind,  has  never  been  exercised  in  the 
United  States,  since  they  were  independent,  and  never  in 
America  under  Colony  or  Province  laws,  in  the  manner  in 
which  it  has  been  exercised  in  England. 

§  2.  In  this  case,  this  power  was  largely  considered,  and  *jj£™*' B*** 
the  court  held,  that  this  power  to  impress,  in  England,  seamen,  Tubl*. 
seafaring-men,  and  persons,  whose  occupations  and  callings  are 
to  work  in  vessels  and  in  boats  upon  rivers,  is  founded  in  imme- 
morial usage  ;  and  that,  upon  the  same  foundation*  immemorial 
usage,  there  may  be  a  legal  right  of  exemption.  This  was  de- 
cided in  the  B.  R.  on  a  habeas  corpus,  on  which  the  body  of 
John  Tubbs,  an  impressed  seaman,  was  brought  into  court ; 
he  was  impressed  on  a  warrant  from  the  admiralty  in  the 
usual  form,  empowering  Lieut.  Tait  "  to  impress  seamen,  sear 
faring  men,"  &c.  Tubes  claimed  an  exemption,  as  a  water- 
man of  the  city  of  London,  in  certain  service.  See  Rex  v. 
Phillip,  Cowp.  832 ;  cited  East's  Cr.  L.  308, 

§  3.  The  admiralty  acts  under  a  commission  from  the 
crown,  and  this  power  the  king  exercised  throughout  his  do- 
minions, except  where  there  were  special  exemptions. 

Though  our  Colony  laws  did  not  provide  for  this  sort  of 
impressment  in  particular,  yet  they  were  by  no  means  stran- 
gers to  the  principles  of  impressment, 

§  4.  By  a  Colony  law,  passed  in  1641,  one  magistrate  and  J***-  Col. 
the  overseers  of  any  public  works,  were  authorized  to  impress  Lawa»  64,# 
workmen,  under  certain  limitations ;  but  it  was  provided,  that 
no  man  be  impressed  to  go  out  of  the  Colony  as  a  soldier, 
but  in  virtue  of  some  act  of  the  general  court ;  and  that  no 
man's  cattle  or  goods  be  impressed,  but  by  warrant  grounded 
on  some  act  of  the  general  court,  and  for  a  reasonable  hire 
and  allowance  in  case  of  loss  or  injury  thereto. 


478  ASSUMPSIT. 

* 

Ch.  57.        §  5.  There  was  a  similar  law  passed  in  Connecticut,  as 
Art.  5.     early  as  1672.    These  laws  clearly  shew,  this  Colony  leeis* 
<*****v-^/  lature  claimed  the  right,  and  exercised  the  power,  in  passing 
Laws  of  Con-  laws  to  impress  men,  (their  cattle  and  goods)  into  the  public 
A*!)*  167*.    serv*ce?  even  to  be  sent  as  soldiers  out  of  the  colonies ;  and 
this  power,  of  impressment,  has  invariably  been  exercised  by 
the  legislature  of  Massachusetts  upon  all  pressing  occasions, 
by  statutes  passed  for  the  purpose,  from  1641  down  to  the 
American  revolutionary  war,  included,  as  appears  in  the 
statute  laws  of  the  Colony,  Province  and  State ;  and  it  is  a 
power  that  must  be  inherent  in  every  government,  as  essen- 
tial to  self-preservation  in  times  of  gre&t  emergency ;  but  it 
is  a  power  that  ought  to  be  exercised  with  great  care  and 
caution,  and  so  as  to  infringe  upon  the  liberty  of  the  citizen 
as  little  as  possible. 

Art.  5.  Admiralty  cases  in  Pennsylvania ;  further  as  to 
such  wages.  §  1.  If  a  seaman  libel  for  wages  against  the 
owner,  and  make  the  master  a  party,  and  no  process  served 
on  him,  he  is  not  admitted  as  a  witness  to  prove  the  facts 
alleged  in  the  respondent's  answer.  1  Peters,  141. 
n^Th'  $  ^#  Where  a  seaman  is  incorrigibly  disobedient,  the  mas- 

v.  White""*  ter  may  dismiss  him.   1  Peters,  175,  Thorne  v.  White. 

And  a  master  may  displace  a  mate  for  just  cause,  but  this 
cause  may  be  inquired  into.     If  a  seaman  disobey  and  re- 
fuse to  do  his  duty,  but  in  time  repents  and  offers  amends 
and  a  faithful  discharge  of  his  duty,  the  master  is  bound  to 
receive  him. 
lPeten,201,      §  3.  Evidence  in  cases,  fyc.     The  entry  in  the  log-book  is 
Jones  v.  brig  not  conclusive  evidence,  nor  admissible  evidence,  except  in 
hmmx*        the  cases  stated  in  the  act  of  Congress ;  nor  is  the  master  a 
l  Peten,*io,  competent  witness  in  suits  by  seamen  for  wages ;  nor  can 
tTthhTphi-    one  seaman  be  a  witness  for  another,  if  the  witness  and  party 
ladeiphia.      have  a  common  interest  in  the  point  in  controversy, 
l  Peters,  §  4.  A  seaman's  receipt  in  full  of  all  debts,  dues,  and  de- 

17?»i*f'k80n  mands,  is  only  prima  facie  evidence  against  his  claim  for 

».  White. —  '       jjrv'/        •     i   •  *       -Lxj'i. 

l  Pet.  182,     wages,  and  may  be  examined  into ;  but  discharges  given 

Whiteman&  with  due  deliberation,   and  a  full   explanation  of  circum- 

aJ.  v.  ship     stances,  will  not  be  set  aside  on  light  grounds. 

iftters*m.      §  5#  Alien  parties :  our  courts  will  not  take  cognizance  of 

Wiliendson    their  causes,  and  between  masters  and  crew  of  foreign  ves- 

r.  The  For-    sels,  unless  under  special  circumstances. 

i°Pet,l05.         And  in  suits  for  wages  by  foreign  seamen,  the  decision 

ought  to  be  according  to  the  laws  of  the  country  to  which 

the  ship  belongs. 
1  Peters,2l2,      $  6.  Manner  of  the  seamen's  signing,  <frc.    One  shipped,  but 

shT  Reta-  not  s'Sn  artic'es  5  he  *s  t0  be  Pa*d  according  to  the  act  of 

lusf  Congress ;  and  he  is  entitled  to  all  the  benefits,  and  subject 
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to  all  the  forfeitures,  prescribes  by  the  maritime  laws  that    Ch.  57. 
existed  before  the  act  of  Congress.  Art.  5. 

The  act  of  Congress  includes  seamen  shipped  in  foreign  v^-v-^/ 
ports.    1  Peters,  223. 

§  7.  Embezzlement  by  the  crew,  <frc.  of  the  cargo;  the  whole  lPeters,239t 
crew  contribute,  according  to  their  respective  wages,  includ-  24** 
ing  master  and  officers ;   but  the  crew  is  exonerated,  if  they 
prove  it  was  without  their  participation  or  connivance. 

§  8*  Seamen  deserting  in  danger  and  distress,  are  liable  for  2  Peters,  39, 
the  damages  sustained  in  consequence  of  their  desertion  of  SiflM>  <***• 
the  ship,  and  lose  their  wages. 

By  the  general  marine  law,  seamen  are  obliged  to  stand  *  Peters, 


exist,  if  he  neglect  to  supply  them  with  the  necessary  pro- 
visions. And  if  the  shipping-paper  be  silent,  he  is  bouna  to 
them,  at  the  commencement  of  the  voyage,  to  have  the  ship 
furnished  with  all  customary  requisites  for  navigation,  that 
she  may  be  seaworthy,  and  to  supply  them  with  good  and 
sufficient  provisions,  while  in  his  service. 

A  seaman  was  absent  from  the  ship  above  forty-eight  i£f.ter8'1?0» 
hours,  and  entered  in  the  log-book,  duly,  as  a  deserter^  then  2^*5^* 
returned,  and  was  received  by  the  master.     Held,  hereby  brig  Com- 
the  forfeiture  of  his  wages  was  waived,  and  he  recovered  merce. 
for  the  whole  voyage. 

§  9.  Cruelty  of  the  master,  <frc.  effect  en  wages.     A  Swedish  2  Peters, 
seaman  was  discharged,  and  allowed  [his  w^ges  because  of  428.— See 
the  master's  cruelty;   so  if  this  obliged  the  seamen  to  leave  ^j6^1^ 
the  ship  during  the  voyage,  they  are.  entitled  to  full  wages 
for  it;  same  as  to  the  mate.  Rice  v.  the  Polly  and  Kitty,  see 
Abbott,  p.  4,  ch.  2,  s.  1 ;  Pothier,  Louage  des  Matelots,  p.  296 ; 
Laws  of  the  Hans  Towns,  art.  42. 

§  10.  Cases  of  shipwreck*    Seamen  are  entitled  to  their  i  Peters,  58, 
wages,  if  enough  of  ship  or  cargo  is  saved  to  pay  them ;  and  Taylor's 
though  the  part  saved  be  less  than  the  freight.    If  the  vessel  Jjjf^jj  *** 
be  lost  before  she  arrives  at  her  port  of  delivery,  yet  wages 
are  due  if  the  freight  be  advanced.  2  Peters,  426 ;  and  see 
a.  1,8.  o. 

§  11.  Wages  depend  on  freight,  4rc.    This  is  the  fund  for  lPeters,i25, 
them,  and  they  participate  in  its  risk ;   hence,  due  where  a  ¥0TJ)JndT,'•  ' 
seaman  was  carried  off,  ship  taken  and  retaken,  and  paid  yinja#_£ 
salvage,  and  earned  freight.    A  seaman  is  impressed  by  a  id.  132. 
foreign  power,  but  the  ship  proceeds,  he  cannot  have  wages ; 
aliter,  if  detained  for  adjudication,  and  he  not  impressed. 
Watson  r.  the  brig  Rose.    Wages  are  due  at  every  deliver-  iPeten,l86. 
ing  port,  and  whenever  freight  is  earned ;  and  no  agreement  of 
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Ch.  57,     the  owner,  making  the  freight  of  outward  voyage  depend 

Art*  5.      on  the  return  one,  ^  will  affect  the  seamen's  wages,  without 
v^^s-^y  their  privity ;  and  doubtful,  if  with  iu 
l  Petert,li5,      §  12.  Casts  of  sickness.    A  seaman  is  sent  out  of  a  ship  on 
Vlb  J  *5*      special  service,  is  taken  and  made  a  slave,  falls  sick  &c.  his 

119,  Hart  r.      r  ^t  .     »  -j  V      At 

theihipLit-  ransom,  cure  and  expenses  are  to  be  paid  by  the  master  or 
tie  John.       owner,  as  well  as  his  full  wages  for  the  voyage*   If  sickness 
prevent  the  seaman  performing  his  duty,  and  not  any  fault 
of  his,  he  has  his  full  wages ;  and  if  he  dies  on  the  voyage, 
his  heir  has  his  full  wages.   And  where  a  seaman  was  ship- 
id  at  the  current  monthly  wages,  and  died  on  the  voyage, 
lis  representatives  recovered  wages  for  the  whole  voyage ; 

1  Peters,  142,  151,  Walton,  administrator,  v  the  ship  Nep- 
tune ;  and  157 :  but  if  the  sickness,  disability,  or  death  of  a 
seaman,  is  owing  to  his  vicious  or  unjustifiable  conduct,  he 
or  his  representatives  must  bear  the  loss  of  wages.  Id.  So 
if  one  be  left  sick  in  a  foreign  port,  and  after  he  recovers 
can  rejoin  his  ship,  but  will  not,  he  has  wages  only  to  the 
time  he  might  have  rejoined.  1  Peters,  138,  Williams  v.  the 
brig  Hope.  If  a  seaman  ship  as  an  able-bodied  man,  when 
diseased,  and  dies,  no  wages  after  his  death.  2  Peters,  263. 

§  13.  Special  clauses  in  the  shippingpaper.  A  common  one, 
making  the  wages  payable  on  the  ship's  return ;  with  such, 
the  wages  for  the  outward  voyage  were  allowed,  though  she 
perished  on  J*f£  return  voyage.  Such  common  clause  is 
merely  v]ptended  to  prevent  the  sailors9  libelling  in  foreign 
*j«  ports*.  *and  not  otherwise  to  affect  the  principles  of  wages; 

l^Pelers,  187,  Relf  t.  ship  Maria;   215,  Joonson  v*  Sims : 
J00B&  agreement,  the  seamen  shall  sue  for  their  wages  only  m 
,  ,f   their  own  country,  is  legal.   1  Peters,  104. 
.  ^,  '  §  1 4.  Forfeiture  of  wages,  see  Desertion,  above.     Usually, 

1"  broils,  assaults  and  oatteries,  resistance  to  the  master,  &<~, 

on  the  part  of  the  seamen,  do  not  work  a  forfeiture  of  them, 
as  these  offences  may  be  reasonably  punished  by  the  mas- 
ter. 1  Peters,  168,  Thome  v.  White;  cditer,  as  to  mutinous 
and  rebellious  conduct  persisted  in.  Id.  186,  Relf  v.  the  ship 
Maria. 

§  1 5.  Debts  of  the  master,  4*c. ;  the  vessel  is  seised  for  these, 
and  the  voyage  is  defeated ;  the  seamen  are  entitled  to  wages 
pro  tanto,  and  an  extra  compensation  for  the  disappointment. 

2  Peters,  261 ,  Woolfe  &  al.  v.  the  brig  Oder.  Why  not  wa- 
ges for  the  whole  voyage,  according  to  their  contract  ? 

§  16.  Seamen,  separated  from  the  ship,  and  returning  as 
soon  as  practicable,  have  their  wages,  as  when  taken  from 
an  American  vessel  by  a  French  privateer,  and  the  vessel 
*.  carried  into  port,  but  was  liberated  and  performed  her  voy- 
age ;  the  seamen  escaped  from  the  privateer,  and  returned 
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to  the  port  of  departure ;  some  of  them  carried  wages,  others  Ch.  58. 
worked  their  passage  home;  they  recovered  their  wages  for  Art.  1. 
the  voyage,  deducting  what  they  had  earned  after  so  sepa- 
rated. 2  Peters,  384. 

§  17.  Ham  they  may  sue;   may  sue  either  the  ship,  the 
master,  or  the  owners,  for  their  wages. 


CHAPTER  LVIII. 


CASE  ON  TORTS.    GENERAL  PRINCIPLES. 


Art*  1.  General  principles. 

§  1.  In  the  preceding  chapters,  the  principles  on  which 
assumpsit  is  founded,  were  examined,  somewhat  at  large, 
and  the  principles  of  contracts  were  briefly  considered ;  these 
chapters,  properly  embrace  the  action  of  the  case  upon  con- 
tracts^ on  the  several  subjects  in  them  alphabetically  treated 
of.  This  and  the  following  chapters  to  ch.  79,  will  treat  of 
case  on  torts,  in  various  forms,  as  torts  and  wrongs,  by  one's 
agents,  or  servants,  by  assessors,  attornies,  &c. ;  cheating, 
deceit,  escapes,  false  returns,  fee.  defamation,  disturbance, 
&c,  not  so  accompanied  with  actual  force,  as  to  make  tres- 
pass vi  et  armis,  the  proper  action ;  yet  all  so  founded  in 
tort  and  wrong,  as  that  in  all  of  them,  the  plea  not  guilty,  is 
the  general  issue. 

§  2.  As  no  man  can  be  liable  to  an  action,  but  in  one  of 
three  ways,  either  1st.  because  he  has,  in  fact,  or  in  law, 
assumed  or  promised  to  do  the  thing  or  contracted  to  do  it ; 
or  2d.  because  he  has  done  some  wrong  or  tortious  act,  by 
himself  or  servant,  to  another,  by  negligence  or  design ;  or 
3d.  because  some  law,  specially  gives  the  action,  he  must,  in 
every  case,  be  sued  or  prosecuted  on  his  promise  or  contract, 
or  for  his  tortious  act,  or  on  some  such  law ;  promises  or 
contracts  have  been  already  considered,  generally,  and  in  a 
special  manner,  as  far  as  they  are  the  grounds  of  actions  of 
assumpsit,  and  will  be  considered  further  in  the  chapters  re- 
specting covenant  and  debt ;  conveyances  in  equity. 
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Ch.  58.         §  3.  Tortious  acts,  in  part,  are  now  to  be  considered  in  the 
Art.  1.     various  branches  of  this  action  of  the  case,  and  as  to  other 
v^^v*^*'  parts,  will  be  considered  in  replevin  and  in  trespass,  vi  et 
armis ;  this  chapter  and  the  twenty-one  that  follow,  embrace 
tortious  acts,  as  the  grounds  of  actions  in  personal  matters, 
and  as  to  lands,  (where  they  are  not  to  recover,)  not  vi  et 
armis ;  and  these  chapters  will  be  divided  into  articles,  as 
the  preceding  ones  were, .  each  subject  matter  will  be  in- 
cluded in  each  chapter.   These  tortious  acts,  as  more  general- 
See  sundry    ly  divided,  are  of  three  descriptions;  1st.  negligent  acts  or 
Suatfcf  d^"   nonfeasances,  as  where  one  neglects  to  do  something  he 
case,  2  Chit  ought  to  do ;  2d*  malfeasances,  as  where  one  does  sometning 
on  Fl.  238  to  badly,  and  to  the  injury  of  others ;  and  3d.  misfeasances,  as 
364,  and       where  one  does  a  thing,  otherwise  than  it  should  be  done, 
and  to  a  like  injury ;  but  these  descriptions  are  very  gene- 
ral, and  not  easily  distinguished ;  ana  in  the  subdivisions, 
our  minds  must  be  carried  to  subjects  and  to  matters  more 
obviously  distinct,  and  more  obviously  distinguished  by 
their  names. 

§  4.  The  third  description  of  personal  actions  is  not  pro- 
perly grounded  on  contracts,  as  usually  .understood,  or  on 
torts,  but  are  given  by  statutes,  in  certain  cases ;  on  Black- 
stone's  idea,  that  every  member  of  society  impliedly  promi- 
ses to  do  what  the  law  enjoins,  as  to  satisfy  a  judgment 
against  him,  or  to  pay  a  penalty  the  law  enacts ;  a  promise 
is  the  ground  of  action,  even  in  suits  on  judgments,  and  for 
penalties.     But  this  idea  of  a  promise,  is  too  remotely  im- 

Slied,  to  be  fairly  viewed  as  the  ground  of  action ;  nor  have 
eclarations  on  judgments  or  for  penalties,  ever  stated  the 
defendant  promised;  but  have  stated  facts,  and  have  con- 
cluded that  an  action  has  accrued  to  the  party  plaintiff,  to 
recover  against  the  party  defendant.  Hence,  when  the  law 
on  a  certain  state  of  facts  gives  an  action,  and  without  any 
proper  consideration  of  a  promise,  it  is  best  to  make  it  a  dis- 
tinct kind  of  action ;  as  when,  for  instance,  a  statute  says 
under  such  circumstances,  and  in  such  a  case,  the  party 
shall  have  an  action  to  recover  of  another  some  penal  sum 
or  thing  named.  There  are  many  cases  in  which  the  plain- 
tiff may  elect  to  have  assumpsit,  or  case,  stated  in  various 
parts  of  the  work ;  also  2d.  Chit,  on  PI.  117,  270  ,*  that  is, 
where  the  defendant  assumed,  and  has  been  guilty  of  negli- 
gence or  misfeasance  in  the  performance.  See  Bailments, 
ch.  17;  Carriers,  ch.  23,  &c. ;  and  3  East,  62 ;  3  Wils.  429 ; 
6  East,  333  ;  3  Wils.  348. 

§  5.  Actions  of  this  third  description,  will  generally  be 
found  under  the  heads  of  actions  of  the  case  or  of  debt ;  and 
will  be  distinctly  considered  in  the  subdivisions  of  actions. 
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§  6.  This  action  is  sometimes  called  an  action  on  the  case,    Ch.  58* 
sometimes  an  action  upon  the  case,  and  by  many  an  action    Art.  2. 
of  the  case.  v^*v-^*/ 

§  7.  Whenever  the  defendant  justifies  using  force,  his  plea  8  D.  &E. 
must  show  that  he  used  no  more  force  than  the  case  re-  coUins»l 
quired ;  and  Gregory  and  wife  v.  Hill.  Kenison.* 

§  4J.  To  support  cast  for  a  tort,  there  must  be  damnum  cum  Wales,  577, 
injuria  ;  was  an  action  for  enticing  away  the  plaintiff's  wife;  ^j*4-  ™UUr 
and  held,  also,  her  declaration  is  not  admissible  evidence.      Greenback. 

§  9.  This  was  case  brought  against  the  defendant  for  %  Saik.  468, 
disturbing  the  plaintiff  in  the  office  of  parish  clerk  ;  and  held,  it  i£V'     , 
will  lay.    But  trifling  actions  will  be  discouraged  by  the  w#  B®;  5(yr 
court. 

§  10.  Where  a  statute  creates  a  right  and  a  remedy,  no  ac-  12  Mass.  R* 
turn  lies  at  common  law  ;  as  where  the  legislature  authorized  ^6' s^" 
the  defendants  to  make  this  canal,  and  provided  a  special  Proprietors 
mode  of  redress  for  those  injured  in  their  property,  by  the  of  the  Mid- 
natural  and  necessary  effect  of  making  the  canal ;  held,  no  d^*e^5;a"h 
action  lay  for  such  injury  at  common  law ;  the  plaintiff  71  *a>  4  1#  9* 
brought  case  at  common  law,  and  was  non-suited. 

Art.  2.  Trespass  on  the  case* 

§  1.  This  action  lies,  generally,  for  the  redress  of  wrongs 
or  injuries  without  force  ;  and  it  may,  properly  enough,  be 
called  by  this  name,  because  the  plaintiff,  in  most  cases, 
states  his  case  at  large  in  his  declaration ;  and  it  lies  for 
nonfeasance,  in  neglecting  to  do  what  one  has  promised,  or 
ought  to  do ;  for  malfeasance  in  doing  something  that  should 
not  be  done,  and  for  misfeasance  in  doing  something,  other- 
wise, than  it  should  be  done. 

§  2.  Lord  Mansfield  and  the  court  said,  "  an  action  on  3  Burr, 
the  case  is  founded  upon  the  mere  justice  and  conscience  of  13^  ^"jj 
the  plaintiff's  case,  and  is  in  the  nature  of  a  bill  in  equity, 
and  in  effect  is  so ;"  hence,  a  former  recovery,  a  release  or 
satisfaction  may  be  given  in  evidence ;  and  "  whatever  will,  ^ 
in  equity  and  conscience,  according  to  the  circumstances  of 
the  case,  bar  the  plaintiff's  recovery,  may  in  this  action  be 
given  in  evidence  by  the  defendant,  because  the  plaintiff 
must  recover  upon  the  justice  and  conscience  of  his  case, 
and  upon  that  only ;"  these  principles  were  laid  down  in  an 
action  against  the  defendant  for  enticing  away  the  plaintiff's 
journeyman,  of  whom  the  plaintiff  had  recovered  the  agreed 
penalty  in  the  nature  of  agreed  damages. 

§  3.  This  action  is  a  universal  remedy  for  all  wrongs  done,  3  Bl.  Com. 
without  force ;  hence,  it  lies  for  false  $ffirmations,  and  for  i22'"^45 
cheating,  even  against  an  infant,  in  trade ;  it  is  a  remedy,  _s  Co.  48. 
tt  suited  to  every  wrong,  one  may  suffer  from  a  special  inva-  Mod.  Ent. 
sion  of  his  right."    Wherever  a  statute  imposes  a  duty,  and  IP^"^*!?' 
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Ch.  58.    that  for  want  of  repairs,  the  filth  of  the  privy  run  into  the 

Art.  2,      plaintiff's  cellar,  to  nis  damage,  &c.  On  judgment  by  default, 

v^^v*^/  and  on  motion  in  arrest  of  judgment,  the  court  held,  the 

plaintiff  need  not  prescribe,  for  it  is  a  charge  on  (he  defendant 

of  common  right ;  as  one  is  bound  to  keep  his  cattle  from 

trespassing  on  his  neighbour's  ground,  so  he  must  a  heap  of 

dung,  and  the  maxim  is  sic  utere  tuo  ut  alienum  non  Utdas. 

4D.&E.  §  18.  So  case  lies,  for  not  repairing  fences,  but  the  action 

318-  must  be  brought  against  the  occupier  of  the  land*   See  Fences, 

ch.  66. 
Salk.  9,  io.        §  19.  So  if  the  defendant  stand  on  his  own  land,  and  fire 
-—l  Com.  D.  at  wild  ducks,  in  the  plaintiff's  decoy  pond,  case  lies ;  but 
not  for  interrupting  a  prospect. 

§  20.  So  if  a  schoolmaster  fright  away  another's  boys,  an 
action  lies,  though  not  for  keeping  a  school  near  by,  nor  for 
keeping  a  noisy  school  near  one's  office, 
l  Bac.  Abr.        §  21.  So  if  one  gets  my.  goods  into  his  possession,  by  legal 
28.  means,  as  by  bailment,  &c,  and  detains  them,  case  only  lies, 

(or  detinue,)  for  he  does  not  violate  my  possession ;   and 
without  this,  trespass  vi  tt  armis  does  not  lie. 
3  Bl.  Com.        §  22.  So  if  one  keep  a  dog,  bull,  or  other  brute  animal, 
153,  used  to  do  mischief,  and  such  animal  does  mischief,  the 

owner  is  liable  in  this  action,  and  for  consequences,  if  he 
know  of  such  evil  habits ;  but  his  knowledge  must  be  alleged 
and  proved. 
Marshall  on       §  23.  In  these  and  other  cases,  there  are  several  general 

3^ab&7lL  ru'es >  as  ^ one  °^ two  *nnoctnt  persons  must  suffer  by  the 
338.  act  of  a  third,  he  shall  bear  the  loss  who  trusted  the  third 

person. 
lCom.  D.  §  24.  In  all  cases,  where  a  man  has  a  temporal  loss  or 
&6e  "t4  e&4  damage  ky  the  wrong  of  another,  he  may  have  this  action ; 
757.-4  d.  '  but  there  must  be  a  damnum  cum  injuria,  excepting  some 
&  £.  141.—  special  cases ;  hence,  it  lies  not  against  a  woman  who  pre- 
3  Burr.  1670.  tends  she  is  single,  and  inveigles  a  man  to  marry  her,  where- 
by he  is  disturbed  in  conscience, 
l  Com.  D.  §  25.  An  action  does  not  He  for  a  common  nuisance,  with- 
Pg  "iL^l   out  a  particular  injury ;   nor  does  it  lie  for  not  keeping  a 

1  SaUc.  16.    ferry ;  for  every  one  has  a  like  claim,  and  actions  would  be 

without  number ;  nor  for  stopping  a  way ;  nor  without  al- 
leging a  special  damage ;  nor  for  any  act  not  prohibited 
by  law. 

2  Salk.  415.       §  26.  u  Wherever  a  statute  gives  a  right,  the  party  shall 
--6  Mod.  26.  by  consequence,  have  an  action  at  law  to  recover  it." 
2381.-^  §  27*  But  this  action  does  not  lie  against  one  who  acts 
l  Com.  D.     judicially,  though  he  prejudices  another ;  as  if  a  judge  of 
233.             record  gives  a  false  judgment. 
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§  28.  It  has  been  decided,  that  this  action  lies  against  dne    Ch.  58. 
for  representing  a  tavern  to  be  a  bawdy  house,  where  the     Art.  3. 
representation  is  false  or  malicious,  and  damages  ensue.   8  v«^v*^/ 
Mod.  215,  Plunket  v.  Gilmore. 

§  29*  So  case  lies  for  maliciously  preventing  wild  ducks  l  Mod.  74, 
coming  to  my  decoy  pond ;  this  decoy  is  in  the  nature  of  a  ^f  ^cherL- 
trade  and  a  private  right.  gin. 

§  30.  This  action  lies  against  one  for  his  servant's  driving  n  Mass.  R: 
the  defendant's  horse  and  chaise  against  the  plaintiffs  chaise,  5V Barnes 
whereby  it  was  broken,  and  the  plaintiff  injured ;   alleged  *'    **  ' 
the  defendant  carelessly  and  negligently  drove  &c. ;  second 
count,  drove  bv  his  servant,  &c.    Verdict  amended,  and  con- 
fined to  second  count :  and  Barnes  and  wife  against  Hurd, 
same  act,  and  injury  to  her,  for  loss  of  her  labour,  &c.  Judg- 
ment arrested,  because  injuries  were  charged,  as  to  whicn 
the  plaintiffs  could  not  join. 

Art.  3.  Whtr  ecase  and  where  trespass,  vi  et  armis  lies  or  not. 

§  1.  On  this  head,  there  are  many  nice  distinctions  in  the 
books,  English  and  American,  which  probably,  like  many 
other  nice  distinctions,  will  never  be  clear  of  doubt. 

§  2.  But  as  it  has  been  decided,  that  if  the  plaintiff  bring  j?""  *• J: 
case,  as  for  an  illegal  assessment,  made  by  the  defendants  on  iw3,Vie" 
the  plaintiff,  and  an  objection  be  made  to  the  form  of  the  son  v.  Littia 
action,  that  it  ought  to  be  trespass  vi  et  armis,  the  plaintiff  &  **• 
may  amend,  and  turn  case  into  trespass,  by  leave  of  the  court ; 
the  distinction  is  not  so  important.    In  this  case  the  court, 
on  argument,  held,  that  for  such  an  assessment,  the  action 
must  be  trespass  vi  et  armis :  but  also  decided,  the  plaintiff 
might  amena.    Hence,  if  the  plaintiff  mistake  his  action,  he  n  Mast.  R. 
may,  on  an  objection  being  made,  amend  and  change  case  to  220> 
trespass ;  and,  no  doubt,  on  the  same  principle,  trespass  to 
case.    But  see  Adams  v.  Hemmcnway,  next  case,  no  such 
amendment. 

§  3.  In  this  case,  the  court  decided,  that  case,  and  not  l  Mass.  R. 
trespass,  lay  against  the  defendant,  for  firing  at  the  plaintiffs9  j£j£  |<Sm,_ 
master  of  their  vessel,  at  sea,  and  wouading  him,  so  that  the  menway. 
vessel  was  obliged  to  turn  back,  for  the  damages  sustained 
by  the  plaintiff  were  consequential ;  and  the  court  said,  it  was 
in  vain  to  go  on  in  trespass. 

§  4.  The  true  distinction  seems  to  be  this,  if  the  act  itself  Stra.  634 — 
he  lawful,  as  my  putting  up  a  spout  on  my  house,  and  is  fol-  LB^^J"^ 
lowed  by  an  injury  to  another,  the  proper  action  is  case,  ^1  ^s 
especially  if  the  injury  happen  at  a  time  subsequent  to  the  Reynolds  v. 
putting  up  of  the  spout.     But  if  the  act  itself  be  unlawful,  as  cicrku"~ 
it  was  held  the  assessment  was,  then,  trespass  vi  et  armis  is  f^     ym* 
the  proper  action. 
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Ch.  58.        So  case  only  lies  for  any  fraudulent  act  by  which  another 

Aru  3.  is  injured.  1  Bac.  28. 
v^*v~»w/  §  5.  It  is  a  settled  distinction,  that  where  an  act  is  done, 
3  Bl.  Com.  -  which  is,  in  itself,  an  immediate  injury  to  another's  person,  or 
8^od*27i!  ProPert7i  l^en  the  action  is,  usually,  by  an  action  of  tres- 
—3Wii8.  *  pass,  vi  et  armis.  But  when  there  is  no  act  done,  but  only 
403,  413,  i  a  culpable  omission,  or  where  the  act  done  is  not  immediately 
StufV'rd  —  hyurious,  but  only  by  consequence,  and  collaterally,  then  only 
Case  of  the  a  special  action  on  the  cast  lies  for  the  damages  consequent 
•quib. —  on  such  omission  op  act. 
aa^llsMn"1"      Therefore,  if  one  borrow*  my  horse   to  go  to   A,  and 

13.— 2  Burr.  ^e  S0*88  to  ^  case  on'/  **es*  an^ not  trespass,  for  this  frauds 
1134.         '  lent  abuse.    1  Bac.  Abr.  28. 

iw.Bl.48S,      §  6.  But  an  injury  to  a  mine  is  a  trespass  ;  as  where  Mrs. 
B^kh"  t*      ^ore>  having  no  right  in  the  soil,  was  entitled,  by  lease,  from 
ir  beck.      tjj0  crowil}  a  to  ^  so}e  right  of  raising  lead  in  such  a  dis- 
trict, and  by  writing  without  stamp  let  and  set  to  the  plaintiff, 
"  all  her  right  of  digging  for  lead-ore  therein,"  and  he  en- 
tered and  dug,  &c.  and  the  defendant  dug  in  the  same  place, 
&c.    The  court  held,  that  Mrs.  More  had  the  possession  of 
the  mine,  "  and  actually  did  transfer  it19  to  the  plaintiff;  that 
an  "  injury  done  to  that  possession  is  clearly  a  trespass ;"  so 
trespass  is  the  proper  action,  u  which  is  a  possessory  action," 
"  and  may  be  maintained  against  a  wrong  doer,  even  by  a 
cestuy  qui  trust  in  possession,"  and  "  the  plaintiff  is  cestuy  qui 
trust  in  possession,"  so  entitled  only  to  an  action  of  trespass* 
5D.&E.  §  7.  The  plaintiff  brought  an  action  of  the  case,  for  that 

n!?,&CFli  l^e  defendant  *°  furiously  drove  his  cart,  that  by  his  impro- 
waJJ"_  '  per  conduct  it  was  driven  with  great  force  against  the  plain- 
8D.&E.  tiff 's  carriage ;  per  quod  the  loss  happened.  The  court  de- 
188.  cided  this  should  be  trespass  vi  et  armis ;  and  so  must  be 

trespass  even  if  done  by  the  defendant's  servant.    Here  the 
act  is  unlawful,  violent,  and  the  injury  is  immediate. 
6  D.  &  E.  §8.  The  plaintiff  brought  an  action  of  the  case,  and  stated 

aac^Ro^    ^at  t'ie  defendant's  servant  wilfully  drove  against  the  plain* 
— l  East,*   *  tiff's  carriage,  whereby  it  was  damaged ;  and  on  motion  in 
106.— 2  H.     arrest  of  judgment,  it  was  arrested,  for  only  an  action  of  trc*> 
J1"  44f'7"     pass  vi  it  armis  could  be  supported.    And  the  court  said,  that 
C.B?34S.     ^e  I61*1  an<*  17th  Ch.  II.  ch.  8,  which  provides,  that  judg- 
ment shall  not  be  arrested  for  want  of  the  words  u  vi  et  ar- 
'  mt>,"  or  "  contra  pacem"  in  actions  6f  trespass,  only  applies 
to  those  cases  that  appear  on  the  face  of  the  declaration  to 
have  been,  evidently,  intended  to  be  actions  of  trespass. 
8D.&E.  §9.  If  A  wilfully  run  his  vessel  against  B's  vessel,  and 

188,  Qele  &  damage  ensue,  B  may  bring  trespass  ;  but  if  A  so  negligently 
&"aL    amCi  8teer  ™  vessel,  that  it  run  foul  of  B's  vessel,  case  is  the  pro- 
per action ;  and  this  distinction  between  a  wilful  and  a  neg- 
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ligent  act,  runs  through  many  cases.    But  sec  subsequent    Ch.  58. 
cases.  Art.  3. 

In  this  case  it  was  stated,  that  the  defendant  so  negligently  .^-  ^^ 
drove  his  horse  and  cart,  that  the  cart  struck  against  the  2H.  fii.442 
plaintiff's  chaise,  and  damaged  it.    The  court  held,  that  case  MoteJey  ▼. ' 
and  not  trespass,  was  the  proper  remedy ;  but  see  Leame  v.  6ain«ford.-- 
Bray,  below.  2Ch*t.onPi. 

§  10.  The  plaintiffs  stated  they  were  fishermen,  and  had  6DtE 
thrown  out  their  net  in  a  certain  place  in  the  sea,  and  that  128,"  Tripe  ft 
the  defendant,  wilfully,  wrongfully,  and  maliciously,  rowed  a  **•  ▼•  Potter, 
certain  boat  against  it,  and  sunk  it,  &c.  Held,  the  plaintiffs 
must  declare  in  trespass,  and  not  case. 

§11.  Bracket  v.  Fromont.     If  the  defendants  servant  care-  6  D* &  E- 
Ussly  and  negligently  drive  against  the  plaintiff's  carriage,  the  ^9' 
proper  action  is  case ;  and  if  the  declaration  be  against  the 
master,  evidence,  his  servant  drove,  and  did  the  wrong,  is 
sufficient,  and  supports  the  action,  for  quifadtper  alium  Jacit 
per  *e. 

So  trespass,  vi  et  armis,  lies  against  the  sheriff  for  the  act 
of  his  deputy.     See  officers,  cb.  75. 

§  12.  And  if  the  plaintiff  bring  case,  and  state  the  act  to  8D.  &  E. 
be  done  negligently,  and  the  evidence  proves  it  was  wilfully  192* 
done,  he  must  be  nonsuited,  per  Lawrence,  for  only  trespass 
vi  et  armis  lies. 

§  13.  In  this  case,  it  appeared,  the  defendant  in  a  dark  3 East,  503, 
night  drove  his  chaise  the  wrong  side  of  the  road,  and  ran  60?j  t****** 
against  the  plaintiff's  carriage,  and  injured  him ;  and  held,  schkiokpi 
trespass  was  the  proper  remedy.     It  seems  if  the  defendant .281,  &c. 
bad  kept  his  right  side  of  the  road,  the  accident  would  not 
have  happened,  as  he  should  have  done,  by  the  law  of  the 
road  ;  this  was  his  only  fault.     In  this  case,  Lord  Ellenbo-  6  &»•  *  P. 
rough,  C.  J.  said,  "the  true  distinction  seems  to  be,  accord-  11i,iwid£?r8 
ing  to  what  Lord  C.  J.  De Grey  says  in  Scott  v.  Shepard ;  Groundnegl 
whether  the  plaintiff  received  an  injury  by  force  from  the  de-  lig*nce  it 
fendant.     If  the  injurous  act  be  the  immediate  result  of  the  £JJ?#~{» 
force  originally  applied  by  the  defendant,  and  the  plaintiff  Mtt  v.Mont. 
be  injured  by  it,  it  is  the  subject  of  an  action  of  trespass  vi  et  gomery,  446, ' 
armis,  by  all  the  cases,  both  ancient  and  modern.    It  is  im-  448* and  im- 
material whether  the  injury  be  wilful  or  not ;"  mentions  Wea-  ™te<L  *  ****' 
ver  v.  Ward,  and  the  cases  cited  in  Scott  v.  Shepherd,  and  ob- 
serves that  in  none  of  them,  "did  wilfulness  make  any  diffe- 
rence ;"  that  the  word  furiously  in  Day  v.  Edwards  "was 
understood  to  imply  an  act  of  force  immediately  proceeding 
from  the  defendant ;"  he  admitted  Ogle  v.  Barnes  to  be  well 
decided,  as  it  did  "not  appear  that  it  must  have  been  the 
personal  act  of  the  defendant ;  it  is  not  even  alleged  that 
they  were  on  board  of  the  ship  at  the  time :  it  is  said,  in- 

voi»  iK  62 


490  CASE  ON  TORTS. 

Ch.  58.  deed,  that  they  bad  the  care,  direction,  and  management  of 
Art.  S.  it ;  but  that  might  be  through  the  medium  of  other  persons 
s^v-^^  in  their  employ  on  board ;  that,  therefore,  might  be  sustain- 
Leame  T>  ed  as  an  action  on  the  case,  because  there  were  no  words  in 
Bray,  recog-  the  declaration,  which  necessarily  implied  that  the  damage 
HZedil>M  haPPened  from  an  act  of  force  done  by  the  defendants  them- 
423,Tky\ot  *dves"  1°  the  case  in  trial  "there  being  an  immediate  inju- 
▼.  Rainbow,  ryjrom  an  immediate  act  of  force  by  the  defendant,  the  proper 
in  Mass.  remedy  is  trespass ;  and  wilfulness  is  not  necessary  to  cort» 
146  — IiTn  st'tule  trespass."  The  other  judges  agreed,  and  Lawrence 
York, Vail  t.  said,  the  difference  is  between  injuries  direct  and  immediate, 
I*wes,  or  mediate  and  consequential;  and  cites  McManus  v.  Crickett, 

1*50^1  R#  *n  w*1*c'1  ca8C  l^e  court  held,  "that  trespass  would  not  lie 

Camp.  R.  against  the  master  for  the  wilful  act  of  his  servant,  in  driving 

497  —  his  master's  carriage  against  another's  carriage,  against  the 

l  East,  lOd,  wj|j  0f  the  master." 

v.CriS»tt.       Le  Blanc,  J.  said,  "in  all  the  books,  the  invariable  princi- 
'  *   pie  to  be  collected  is,  that  where  the  injury  is  immediate  on 
the  act  done,  there  trespass  lies;  but  where  it  is  not  immedi- 
ate on  the  act  done,  but  consequential,  there  the  remedy  is  in 
case,"  "and  the  distinction  is  well  instanced  by  the  example 
put,  of  a  man's  throwing  a  log  into  the  highway;  -if  at  the 
time  of  its  being  thrown,  it  hit  any  person,  it  is  trespass ;  but 
if  after  it  be  thrown,  any  person  going  along  the  road,  re* 
ceive  an  injury  by  falling  over  it  as  it  lies  there,  it  is  case." 
§  14.  Here  an  action  of  the  case  was  brought  by  the 
S^^ourt*"   plaintiff  against  the  defendant,  for  that  the  skipper  and  crew 
April  1802, '  •  °f  the  defendant's  vessel,  on  the  Grand  Banks,  negligently  run 
Thorndike  r  against  the  plaintiff's  schooner,  and  damaged  her,&c;  and 
iep  "ir^08  ^e  recovcre<^'    This  case  was  according  to  the  above  dis- 
Turner  t.      tinction,  and  was  like  the  case  of  Mitchell  v.  Tarbutt,  5D.  & 
Hawkins.       E.  649,  and  1  Bos.  &  P.  472 ;  4  Dall.  206 ;  though  under 
the  management  of  a  pilot,  owner  is  liable  for  his  negligence. 
Essex  Mass.       §  15.  This  was  an  action  upon  the  case;  the  declaration 

A  J'uCi°803!    8tated' lhat  June  6i  1801i  the  plaintiff,  at  Salem,  was  pos- 

Barnham  t.   sessed  and  owner  of  a  chaise,  value  $60,  riding  in  it,  &c  ; 

Paine.  that  the  defendant  was  possessed  of  a  stage  coach,  &c.  and 

that  by  his  servant,  (one  Holmes)  had  the  care,  direction, 
and  management  of  it ;  yet,  by  said  servant  so  negligently 
and  unskilfully  drove  and  managed  the  same,  that  he  neglv* 
gently  and  carelessly  drove  against  the  plaintiff's  chaise,  in 
which  he  was  riding,  and  overset  it,  &c;  damages  {500. 

Skinner  2J8.  Plea,  not  guilty. 

2H.  Bl.  442.      Two  questions  were  made  in  this  case :  1.  Did  the  injury 

648  —6*1)     tapper)  by  the  fault  of  the  defendant,  or  of  Holmes,  his 

k  el  125,  be-  driver. 

fore  cited.  2.  How  far  was  the  defendant  liable  for  the  act  of 
Holmes,  his  servant  ?  It  seemed  to  be  settled  he  was  answera- 
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ble  for  his  negligent  act,  and  not  for  his  wilful  act ;  and  see  Ch.  58. 
post  agent  and  servant ;  and  on  examining  all  the  aulhori-  Art.  3. 
ties,  held,  this  action  was  properly  brought*  n^-v^*'' 

§  1 6.  On  the  whole,  the  distinction  taken  by  Le  Blanc, 
above,  seems  to  be  the  true  one ;  and  if  the  act  complained 
of,  be  an  act  of  force  by  the  defendant  himself  and  thereby 
the  injury  to  the  plaintiff,  direct  and  immediate,  trespass  lies; 
and  it  is  immaterial  whether  it  was  wilfully,  negligently,  or 
furiously  done  or  not,  and  wilful  or  negligent,  are  not  mate- 
rial, but  as  it  respects  the  master's  liability  for  his  servant.      / 

§  17.  The  above  case  of  Pearson  v.  Little  is  hardly  in  con-  Peanon  v. 
fortuity  to  the  principles  in  the  English  cases  above  cited ;  LllUe*  : 
for  there  the  assessment,  though  illegal,  was  not  followed  by 
any  injury,  till  Pearson's  cattle  were  taken  and  distrained  by 
the  collector,  months  after  the  assessment  was  made ;  so  that 
the  illegal  assessment,  the  act  of  the  defendants,  and  the  inju- 
ry to  the  plaintiff  by  the  distress,  were  quite  distinct,  in  point 
of  time :  yet  the  court  held,  that  no  action,  but  trespass  vi  et 
armis,  lay ;  but  the  throwing  the  log  into  the  highway,  was 
also  an  illegal  act,  and  the  stumbling  over  it  an  injury,  and 
not  more  distinct  in  point  of  time,  than  the  assessment  and 
distress ;  yet  the  court  held,  that  where  the  illegal  act,  the 
throwing  the  log,  and  the  injury,  as  the  stumbling  over  it, 
were  thus  distinct,  in  point  of  time,  case  only  lay ;  and  the 
practice  in  Massachusetts  had  previously  been,  to  bring  case 
against  assessors  for  illegal  assessments,  as  in  subsequent  ar- 
ticles ;  but  see  Morgan  v.  Hughes,  below. 

§  18.  So  if  I  bail  my  horse  to  A  for  a  week,  and  take  him  5  Bac  Abr. 
away  before  it  is  out,  he  may  have  case  against  me,  but  not  180> 
trespass  ;  for  one  having  special  property,  can  never  have  tres- 
pass against  one  having  the  general  property.  So  if  A  kills 
the  horse,  case  only  lies ;  but  otherwise  if  Bailed  for  a  par- 
ticular purpose ;  for  then  the  bailee  has  no  right  or  proper- 
ty but  for  that  purpose,  and  any  injury  done  by  him  to  the 
horse  foreign  to  that  purpose,  is  in  contemplation  of  law  done 
without  any  right  or  authority  at  all,  and  so  is  a  trespass; 
and  for  that  purpose,  the  bailee  has  the  entire  possession. 

§  19.  So  if  a  justice  of  the  peace,  without  complaint,  issue  D  .  &  E 
his  warrant  and  cause  one  to  be  imprisoned  for  felony,  tres-  226,232, 
pass  and  not  case  lies ;  for  the  immediate  act,  the  arrest  and  h°!£^  *' 
imprisonment,  is  the  offence,  though  the  constable,  at  another  3  s«iw.  941. 
day,  arrest  and  imprison  the  person  charged  in  the  warrant.  — 6  D.  *  E. 
The  law  in  this  case  connects  the  act  of  issuing  the  warrant  4*  jf"^01" 
and  the  arrest,  though  they  may  be  on  different  days  and 
distinct  in  point  of  time 5  and  this  and  some  other  cases  of 
tort  seem  to  tend  to  support  the  above  case  of  Pearson  v. 
Little,  and  this  case  can  be  supported  but  by  this  connection  of 
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Ch.  58.    acts,  in  fact,  distinct  in  point  of  time.  This  question,  whether 
Art.  3.     case  or  trespass  is  the  proper  action,  will  be  further  consider* 
v^y^   ed  under  the  head  of  trespass*     Had  there  been  an  informa- 
tion, case  had  been  the  proper  remedy,  3  Selw.  941. 
Strange  634,      §  20.  If  the  defendant  put  up  a  spout  where  he  has  a  right 
636,  Key-      to  do  it,  and  it  throws  water  on  to  the  plaintiff's  land  to  his  in* 
nolds  v.        jury,  the  proper  action  is  cast.  Here  the  wrong  was  the  const- 
quenceof  another  act ;  the  first  act  here  mat  prima  facie,  lawful. 
LeTercdge         §  21.  So  if  the  defendant  dig  trenches  in  his  own  land  and 
▼.  Haskins.    thereby  he  draws  away  the  water  from  the  plaintiff's  river, 

this  is  case. 
m^c^h*"      $  22#  **ut  w^cre  t'ie  defendant  did  an  act  on  his  own  soil, 
neyV  Col-    l^at  causec*  water  to  flow  upon  the  plaintiff's  fishery  or  land, 
Jett  *  held  this  was  a  trespass ;  but  see  Howard  v.  Bankes,  post, 

1  Wils.  4&-  8#  24. 

78*—*  Eip         §  23*  Issue  and  evidence.    The  general  issue  in  case,  is  not 
447.-2  Stra.  pntyi an^  on  l^ls  >ssue  "  ^e  defendant  may  give  in  evidence 
827,Siaterr.  any  matter  which  destroys  the  plaintiff's  action ;  for  the  de- 
S^Bi  ~840   c'ara^on  charges  a  particular  injury  or  offence,  and  not  gull- 
Winn  ▼.     '  l7  denies  such  injury  or  offence."     Even  matter  of  justifica- 
Walker.        tion  may  be  given  in  evidence  on  not  guilty;  as  in  case,  for 
beating  the  plaintiff's  horse,  by  which  he  lost  the  use  of  him, 
&c.     The  defendant  justified  on  not  guilty,  that  he  kept  a 
shop,  and  the  plaintiff  put  his  horse  and  cart  directly  before 
the  door,  &c.  obstructing  the  customers,  &c.  wherefore  the 
defendant  whipped  the  horse  away.    Judgment  for  the  de- 
fendant.    So  it  may  be  in  evidence  that  the  plaintiff  Juts  not 
lost  the  service  of  his  servant;  or  that  there  was  no  deceit  in 
the  transaction ;  as  will  appear  in  the  several  chapters  in 
wh,ich  this  action  on  the  case,  is  considered.    Though  the 
5th.  and  6th.  of  W.  and  M.  has  taken  away  the  capiatur  in 
Riddle's        trespass  vi  et  armis ;  yet  this  has  not  altered  the  nature  of 
case.  the  action,  and  this  form  of  action  lies  now  only  where  it  did 

before.    7  Mass.  R. 
HBar^113'      §  24.  Agreed  trespass,  and  trespass  on  the  case,  cannot  be 
Bankes. T"    joined ;  but  the  court  said  the  plaintiff  in  his  declaration  de- 
scribes a  fact,  which,  as  it  comes  out  at  the  trial,  may  or  may 
not  be  a  proper,  strict  trespass.     It  might,  at  the  trial,  be 

E roved  to  be  either  trespass  or  case,  according  to  the  evidence  ; 
ere  it  was  proved  case,  for  if  trespass  vi  et  armis,  the  plain- 
tiff would  have  been  nonsuited ;  before  the  trial  it  was  indif- 
ferent whether  the  one  or  the  other.  "  However,  in  the  na- 
ture of  the  thing,  it  must  be  a  consequential  damage ;  as  the  act 
complained  of  was  done  upon  the  plaintiff's  own  soil.'"  Force 
3  East,  599.  or  no  force,  forms  the  true  distinction ;  if  the  act  be  done  with 
force,  the  action  is  trespass,  wilful  or  not,is  not  material;  but 
an  act  without  force  may  be  trespass,  as  an  assessment. 
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§  25.  After  an  execution  is  expired,  an  officer  serves  it,  he     Ch.  59. 
is  a  trespasser;  trespass  lies  and  not  an  action  on  the  case,     Art  A. 
for  be  serves  it  without  any  authority  at  all.  ,  Cro.  Car. 
506,  506 ;  1   D.  &  E.  656 ;  4  Johns.  R.  &c.  450,  Vail  v. 
Lewis  &  al. ;4D.&  E.  590* 

§  26.  The  distinction  between  case  and  trespass  sometimes  ]  j  h  aii.  R. 
depends  on  the  degree  of  caution  or  carelessness,  attending  137, 139, 
the  act  on  the  defendant's  parU    This  was  vi  et  armis  for  Cp]*  •• 
firing  a  gun,  by  which  the  plaintiff's  horse  was  frightened  * 

and  broke  his  chaise,  &c.     Should  have  been  case. 

§  27.  Where  the  plaintiff's  goods  had  been  attached  on  a  n  MaSf  R 
writ,  afterwards  abated  because  another  action  was  pending  5oo,Hayden 
for  the  same  cause  of  action,  and  held  case  and  not  trespass,  »•  Shed,  jr. 
was  the  plaintiff's  proper  remedy.     Special  plea,  the  pro- 
cess ;  replication,  the  abatement  of  the  writ,  &c.   Shed  was 
the  plaintiff  in  the  first  action,  and  attempted  to  justify  as 
assistant  to  the  officer. 

§  28.  A,  claiming  a  privilege  in  a  well  and  pump  on  the  j2  jfati.  r, 
land  of  B,  and  both  bound  to  contribute  their  parts  to  repair  63,  Doane  ». 
the  same,  A  can  have  no  action  against  B,  until  after  a  re*  Badger. 

3uest  and  refusal  to  repair :  was  trespass  on  the  case.  The 
efendant  removed  the  pump  and  erected  a  building  on  the 
place,  &c. ;  the  plaintiff  set  up  a  prescriptive  right  to  use  the, 
pump,  paying  a  proportion  of  the  repairs. 


CHAPTER  LIX. 


CASE  ON  TORTS.    AGAINST  ONE  FOR  THE  ACTS  OF  HIS 
AGENTS.  APPRENTICES  AND  SERVANTS;  OR  AGENT 

AND  PRINCIPAL. 


Art.  1.  The  general  rule  is9  that  the  principal  is  answerable 
for  the  conduct  of  his  agent.  See  Master 

§  1.  The  acts  of  my  agent  or  servant,  as  they  respect  me,  ^5?^^ 
rest  on  the  same  ground ;  the  maxim  qui  facit  per  alium,  Negligence, 
facit  per  se.     If  the  agent  or  servant,  practise  frauds  in  any  pott,  ch.  73. 
transaction  for  his  principal,  it  vitiates  it,  though  the  princi- 
pal, personally,  takes  no  part  in  the  fraud ;  this  principle,  ^A*,12, 
universally  prevails  civititer,  both  in  courts  of  law,  and  courts  \y09  v%  Mai- 
of  equity, upon  the  above  maxim ;  so  if  the  pawner's  servant  ten.— 2 
refuse  to  deliver  the  pawn  on  tender,  the  pawner  is  liable.  ?*«!*•  (f41*"" 

429,  490,  Dr.  and  Studt,  232  to  236. 
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Ch.  59. 
Art.  2. 


1  Bl.  Com. 
430. 

Bui.  N.  P. 
96.— 70 


9  H.  Bl.  44, 

Moiely  v. 
Gaimford. 
B.N.P  70. 
—  5  Bac. 
265. 


The  master  is  responsible  for  the  acts  of  his  servant,  if  done 
by  his  command,  expressly  or  impliedly  given ;  and  the  ac- 
tion lies  against  the  master ;  "  and  whatever  the  servant  is 
permitted  to  do  in  the  usual  course  of  his  business,  is  equiva- 
lent to  a  general  command;"  and  a  wife,  a  friend,  or  rela- 
tion, who  use  to  transact  one's  business,'  are,  quoad  hoc,  his 
servants. 
_  §  2.  But  the  master  is  liable  for  the  servant's  acts,  only 

GObi  Caaet    w^en  he  acts  «*ffctn  his  orders,  expressed  or  implied  ;  there 
360.*         '  cari  be  no  uncertainty  when  the  servant  acts  by  express  or- 
ders ;  the  doubt  is  when  he  acts  by  implied  ones. 

§  3.  These  general  principles  are  laid  down  in  many  books, 
and  in  most  cases  the  main  question  is,  whether  the  case  be 

8  Mod.         within  the  principle  or  not;  as  to  which,  the  following  cases 

9  Salk.  441.   have  been  decided ;  as  to  a  post-master's  liability  for  his 

deputy,  see  ch.  54.  * 

If  my  servant  drive  my  cart  over  one,  negligently,  I  am 
liable. 

Art.  2.  Cases ;  the  master  is  not  liable  for  the  wilful,  voir 
untary,  or  furious  act  of  his  servant.     See  cases  above. 

§  1.  If  my  servant  distrain  a  horse,  lawfully,  by  my  order, 
and  then  use  him,  this  conversion  is  his  act,  and  trover  lies 
against  him  ;  for  my  order  only  extends  to  distraining  the 
horse,  and  not  to  using  him;  this  using  is  his  own  act. 

§  2.  Nor  is  the  master  bound  for  the  voluntary  acts  of  his 
servant ;  for  if  he  be  bound,  servants  may  ruin  their  masters 
by  wilful  acts ;  nor  are  their  wilful  wrongs  authorized  by 
their  masters. 

§  3.  In  this  case,  in  which  the  servant  of  the  defendant 
furiously  drove  against  the  plaintiff's  carriage,  whereby  it 
was  damaged  ;  the  court  decided,  that  the  master  was  not 
liable. 

§  4.  If  I  order  my  servant  to  do  what  is  lawful,  and  he 
does  more,  he  only  is  liable ;  it  is  his  own  act,  otherwise  he 
might  ruin  me;  and  in  such  case,  there  can  be  no  express 
or  implied  command  from  me  for  what  he  thus  does  beyond 
his  orders ;  and  whenever  the  question  is,  how  far  the  master 
is  liable  for  his  servant's  act,  the  material  inquiry  must  be 
how  far  he  expressly  or  impliedly  authorized  it. 

§  5.  In  this  case,  Espinasse  argued  and  conceded  that  the 
master  is  not  liable  for  the  tortious  acts  of  his  servant,  with 
force,  for  which  trespass  vi  el  armis  lies;  but  is  for  his  neg- 
ligence or  want  of  skill,  arid  for  his  tortious  acts,  not  with  force, 
done  in  the  course  of  his  business. 

§  6.  The  master  is  liable  for  the  negligent  act  of  his  ser- 
vant, but  not  for  his  wilful  wrong ;  is  liable  in  trover ;  for 
which  rule  several  reasons  may  be  given ;  1.  a  wilful  wrong 


5  D.  &  E, 
648,649. 
Day  «.  Ed- 
wards. 


Skinner, 
Bac*  563. 


6D.  *E. 
195,  in 
Sayignac  v. 
Roome. 


Salk.  441, 
Jones  t. 
Hart. 
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»  the  servant's  own  act ;  2.  to  allow   him,  by  his  wilful    Ch.  59. 
wrong,  or  by  his  own  wilful  tortious  act,  to  bind  his  master,     Art.  3. 
and  subject  him  to  damages,  would  be  to  allow  to  servants 
a  power  to  ruin  their  masters;  3.  in  such  cases,  there  is  no 
command  from  the  master  expressed  or  implied,  to  do  a 
wilful  wrong. 

§  7.  In  this  case,  the  master  sent  one  to  sell  a  counterfeit  9l?,Jam* 
jewel,  such  as  it  was,  and  did  not  order  him  to  conceal  the  Southern  v. 
'defect;  this  person  sold  it  for  a  good  one;  and  the  court  How.— 5 
held,  the  master  was  not  liable  ;  for  it  was  the  wilful  deceit  **£•  ^jT" 
of  the  sevant.    The  rule  is  the  same,  if  my  servant  sell  an       ac" 
unsound  horse  in  the  market.     In  this  case  of  the  jewel,  the 
master  appointed  bis  servant  to  act  fairly,  and  to  dispose  of 
it,  such  as  it  was ;  and  when  he  undertook  to  sell  it,  as  a 
good  one,  he  departed  from  his  orders,  acted  of  his  own 
head,  and  therefore,  became  personally  liable ;  and  to  sup- 
pose he  had  his  master's  orders  for  selling  a  counterfeit  as  a 
good  jewel,  would  be  to  put  a  very  unreasonable  construc- 
tion upon  them ;  would  be  to  make  a  supposition  directly 
and  plainly  contrary  to  the  fact. 

Art.  3.  Cases  in  which  the  master  is  liable  for  his  servant's 
negligence  and  frauds,  including  children  and  others  acting  as 
servants.     See  several  cases,  art.  1  and  2. 

§  1*  As  if  a  smith's  servant,  by  negligence,  lame  a  horse  in  $  Co.  and 
shoeing  him,  the  master  is  liable ;  here  is  neglect,  not  wilful  Bal.  N.  P. 
wrong;  and  the  act  is  done  in  the  usual  course  of  the  master's  r** 
business;  to  do  which,  the  servant  has  the  master's  general 
or  special  orders. 

§  2.  So  in  this  case,  the  court  thought  the  master  was  Day  v.  Ed- 
liable  for  the  servant's  negligent  acts;  "because  it  was  a  wards- 
neglect  and  fault  in  the  master  to  appoint  a  careless  and  negli- 
gent person  to  do  his  business ;  and  the  negligent  act  is  pre- 
sumptive evidence  of  negligence  of  character ,-"  this  seems  to 
be  a  good  general  rule,  and  it  does  not  appear  that  any  case 
has  been  tried  in  which  the  evidence  proved  the  appoint- 
ment a  good  one ;  and  of  a  servant  of  a  good  and  faithful 
character,  but  once  guilty  of  a  particular  negligent  act;  nor 
does  it  appear  ever  to  have  been  settled  how  far  one  negli- 
gent act,  a*  the  one  complained  of,  is  conclusive  evidence  of 
a  negligent  character  in  the  servant. 

§  3.  In  this  case,  the  court  decided,  that  if  goods  be  spoil*  ^  Salk.  440, 
ed  by  the  default  of  the  ship's  master,  the  owners  are  jointly  ?°*Jn  J* 
liable,  as  upon  their  joint  undertaking,  to  answer  for  their 
master's  misconduct,  in  the  usual  course  of  their  business, 
appointed  by  them  to  him  to  do  ;  and  in  the  said  case  of 
Mitchell  v.  Tarbutt^  &  al.  it  was  held,  they  were  liable  for 
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their  master's  running  down  negligently,  the  plaintiffs  ship ; 
but  not  jointly,  but  severally. 

§  4.  So  in  this  action,  it  was  held,  the  master  was  liable 
for  his  servant  sonegligently,  and  itnprovidently,2LT\d  carelessly 
driving  his  master's  cart,  that  it  was  violently  Jorced  against 
the  plaintiff's  horse,  &c.  though  the  master  was  not  present* 
In  this  case,  too,  the  servant  was  acting  in  the  ordinary 
course  of  bis  business,  his  master  set  him  to  do;  nor  does  it 
appear  he  wilfully,  or  designedly,  run  against  the  plaintiff's 
horse,  or  that  it  was  a  voluntary  act,  or  furiously  done. 

§  5.  This  was  case  for  negligence,  stating  that  one  Jones 
&  Bolland,  were  possessed  of  the  ship  Albion,  on  a  voyage 
from  Jamaica  to  Bristol,  with  six  hundred  hogsheads  of 
sugar  on  board,  belonging  to  the  plaintiff;  that  Tarbutt  and 
four  others  named  in  the  writ,  were  possessed  of  the  ship 
Amity  Hall,  one  Young,  master,  then  sailing  on  the  high 
seas ;  that  the  said  Young,  their  servant,  in  that  behalf,  had 
the  management  of  their  said  ship,  &c.  Amity  Hall ;  yet, 
the  defendants  by  their  said  servant,  so  negligently  navigated 
their  said  ship,  that  she,  by  the  negligence  of  their  servant, 
with  great  force  struck  against  the  said  ship  Album,  then 
sailing  with  the  plaintiff's  goods  on  board,  and  so  damaged 
the  goods,  that  they  were  wholly  lost  to  the  plaintiff.  Judg- 
ment for  the  plaintiff.  There  was  a  plea  in  abatement,  that 
there  were  other  owners  of  the  Amity  Hall,  not  named  de- 
fendants ;  there  was  a  demurrer  to  this  plea  and  joinder, 
and  ruled  the  plea  was  bad ;  for  this  action  is  ex  delicto, 
"and  it  is  immaterial  whether  the  tort  was  committed  by 
the  defendant  or  his  servant,  because  the  rule  applies  qui 
facitper  alium,  facit  per  se ;"  but  facit  per  alium,  &c.  does  not 
extend  to  a  breach  of  the  peace. 

§  6.  In  the  case  of  Thomdike  v.  Lee,  above  stated,  the 
plaintiff  recovered  against  the  defendant,  on  the  principles 
of  Mitchell  v.  Tarbutt,  &  al.  As  to  the  owners  not  beingjoinf- 
ly  but  severally  liable,  in  Mitchell  v,  Tarbutt,  as  on  tort,  the 
decision  was  different  from  that  in  Boson  v.  Sanford ;  in  the 
latter  case,  the  court  considered  the  implied  undertaking  of 
the  owners  of  the  ship,  to  answer  for  the  faults  of  their  mas- 
ter, and  that  though  his  act  was  a  tort,  yet  their  liability 
was  on  their  said  contract.  But  in  Mitchell  v.  Tarbutt,  the 
court  considered  the  master's  tort,  in  running  foul  of  the 
Albion,  and  not  the  owners  implied  contract  to  answer  for  his 
faults,  but  viewed  them  as  acting  and  committing  the  tortious 
act  irer  alium;  there  were  clearly  the  same  principles  in 
both  cases,  and  though  the  court  decided  differently  in  them, 
yet  it  decided  right  on  the  principles  it  assumed  in  each ; 
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but  the  difference  was  in  laying  stress  on  one  part  of  the     Ch.  59. 
case  in  one  action,  as  said  implied  undertaking,  and  laying    Art.  4* 
no  stress  upon  it  in  the  other,  but  putting  it  out  of  the  case,  v^^/-**^ 
and  viewing  the  owners  as  doing  the  tortious  act  by  their  ser- 
vant, and  so  acting  severally,  in  committing  the  tort.     Per* 
haps  Mitchell  v.  Tarbutt,  as  the  latest  decision,  has  a  claim 
to  oe  the  best ;  otherwise,  the.  decision  in  Boson  and  San- 
ford  is  best  founded  on  the  sound  principles  of  law ;    for, 
however  the  master's,  act  was  a  tort,  they  did  not  act  by 
him,  unless  they  were  liable  for  his  acts  by  law,  and  how 
could  they  possibly  be  thus  liable  but  upon  their  said  under- 
taking to  answer  for  his  conduct  in  their  service,  and  this 
undertaking  was  joint;  therefore,  passing  by,  as  it  were,  this 
undertaking,  as  in  Mitchell  v.  Tarbutt,  was  passing  by  the 
most  essential  ground  on  which  rested  the  action  against  the 
owners  for  the  tort,  in  fact,  committed  by  the  master.    If  *  S*1*-  441. 
A's  servant  drive  his  cart  against  B's  cart,  and  damage  it, 
A  is  liable. 

§  7.  So  in  Burnham  v.  Paine,  the  court  held  the  master 
or  the  owner  of  a  stage-coach,  answerable  for  the  negligent 
act  of  his  servant  or  driver,  done  in  the  course  of  the 
owner's  business,  as  that  act  was. 

So  wherever  the  master  has  no  power  to  do  a  thing,  and  3  Bac.  Abr. 
one,  by  his  command,  do  it,  both  are  trespassers ;  still  the  563* 
case  must  be  open  to  the  question,  when  does  the  master 
command  it. 

Art.  4.  Doubtful  cases.  §  1  •  There  are  some  cases,  in 
which  the  master  seems  to  be  liable  for  the  acts  of  his  agent 
or  servant,  though  torts  or  wilful  deceit. 

§  2.  As  where  a  custom-house  officer  is  liable  for  the  5  $ac.  Abr. 
monies  his  deputy  conceals ;  as  where  a  pawn-broker's  ser-  f6^]^2^. 
vant,  in  the  execution  of  his  authority,  unlawfully  conceals  a  — Ld.Raym. 
a  pawn ;  as  where  a  servant  exercised  a  pair  of  unruly  horses  738.-3 
in  a  public  place,  and  hurt  the  plaintiff,  it  being  intended  |^L*|i£~ 
the  master  sent  him  there  to  train  them ;  as  where,  also,  the  a—Mmf^ 
servant  was  guilty  of  cheating ;  as  where  he  pocketed  money  Nixon. 
and  bought  on  credit ;  so  where  a  servant  warranted  a  thing, 
it  was  held,  the  master  was  liable. 

§  3.  In  each  of  these  acts,  there  seems  to  have  been  a  3  Bac.  Abr. 
wilful  act  of  the  servant,  as  in  concealing  the  money,  the  pawn,  j^^uSreef 
&c. ;  going  to  a  public  place  to  exercise  his  horse,  cheating, 
warranting,  &c. ;  and  by  such  wilful  acts  he  may  ruin  his 
master;  and  notwithstanding,  the  distinction  has  been  so 
often  made,  between  the  wilful  and  negligent  acts  of  the  ser- 
vant or  agent,  in  these  cases,  it  does  not  very -fully  appeav, 
that  the  cases  turn,  generally,  on  that  distinction.  The  dis- 
tinction goes  further ;  to  excuse  the  master,  and  to  make  the 
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Ch.  59.    servant  alone  liable,  his  wilful  act  must  be  accompanied  with 
Art*  4.      such  force,  as  that  only  trespass  vi  et  armis  can  be  brought, 
v^y^;  and  when  this  only,  it  cannot  be  against  the  master,  for  the 
act  of  another,  done  under  a  general  authority ;  for  this  ac- 
tion supposes  a  breach  of  the  peace,  and  formerly  subjected 
the  defendant  to  a  fine ;  now  no  man  can  break  the  peace,  and 
be  subject  to  a  fine,  for  an  act,  unless  he  order  or  assent  to 
that  particular  act,  which  he  never  does  by  giving  a  general 
authority  to  pursue  any  branch  of  business ;   for  such  an 
authority  is,  always,  to  pursue  lawful  business,  and  is  to  be 
so  construed,  if  no  particular  unlawful  act  be  named  in  it ; 
and  if  there  be,  then  there  is  an  order  for,  or  assent  to  such 
particular  unlawful  acts ;  hence,  the  master  is  not  liable, 
when  his  servant  or  agent  wilfully  commits  a  trespass  vi  et 
armis,  without  an  order  from  the  master  referring  to  such  a 
trespass. 
t>r.  k  Studt.      §  4.  If  the  servant  of  the  gaoler  let  the  debtor  or  felon  es- 
237'  cape,  wilfully,  the  gaoler  shall  answer  the  debt,  and  pay  a 

fine,  as  to  the  felon,  for  a  negligent  escape ;  and  the  servant 
alone  shall  answer  to  the  felony  for  the  wilful  escape. 
Gil.  Cases,        §  5.  if  my  servant,  without  my  consent,  put  my  beast  into 
3W*  B's  close,  no  action  lies  against  me ;  because  my  servant  ac- 

quired a  special  property  for  a  time  in  the  beast,  by  taking 
on  himself  to  do  this ;  perhaps,  more  truly,  because  the  mas* 
ter's  assent  could  not  be  implied, 
l  Bl.  Com.        §  6.  If  an  inn-keeper's  servant  rob  his  guest,  the  master  is 
430,  bound  to  restitution.    In  this  case  the  servant's  act  is  wU- 

Jul,  and  even  a  trespass,  and  the  master  is  liable  for  the 
goods,  if  not  for  the  trespass. 
Salic.  441.         §  7.  Yet  in  Jones  v.  Hart,  Holt,  C.  J.  said,  the  master  is 
not  liable  if  the  servant  steal. 

§  8.  At  common  law,  and  before  the  6  of  Ann,  if  a  servant 
•  kept  his  master's  fire  negligently,  so  that  his  neighbour's 
house  was  burnt,  an  action  lay  against  the  master,  because 
the  negligence  happened  in  his  service ;  but  "  if  the  servant,  go- 
ing along  the  street,  with  a  torch,  by  negligence  set  fire  to  a 
house,"  the  master  is  not  liable,  "for  then  he  is  not  in  his  mas- 
ter's  immediate  business?  and  must  answer  himself,  the  dam- 
age, personally.  As  we  have  not  adopted  the  6th  of  Ann,  the 
common  law  on  this  subject  is  still  in  force  here. 
1  w-  Co**  §  9.  So  if  my  family,  or  any  one  in  it,  cast  any  thing  into 
the  street,  out  of  my  house,  I  am  liable,  if  it  be  to  the  dam- 
age of  any  individual,  or  to  the  common  nuisance  of  the  peo- 
ple ;  for  I  have  the  charge  of  my  household;  and  so  was  the 
civil  law,  and  it  may  be  well  inferred  I  allow  this  to  be  done. 
§  10.  If  there  be  any  general  rule  to  be  extracted  from 
the  several  cases,  it  is  this :  if  the  servant  be  actually  doing 
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his  matter's  proper  business,  and  a  hurt  happen  to  a  third  per-    Ch.  59* 
ion,  the  master  is  liable,  civiUter,  in  this  action,  because  the     Art*  5. 
injury  happens  in  doing  that  very  business  the  master  set  his  <^*v~^*' 
servant  to  do,  and  so  the  servant's  act  is  the  master's,  quiffr 
dt  per  alium ;  and  the  act  must  be  such,  as  the  third  person 
may  well  infer  it  is  done  in  doing  the  business  the  master  set 
his  servant  to  do ;  but  this  inference  may  be  rebutted  by  evi- 
dence, as  other  inferences  or  presumptions  may  be. 

Art.  5.     §1*  The  servant,  where  liable  to  be  sued  or  not.  He  1  Bl.  Com. 
is  liable  whenever  he  commits  a  trespass  to  the  third  party  in-  430» 431* 
jured,  but  he  is  not  liable  for  an  act  done  in  the  usual  course 
of  his  business ;  as  by  a  smith's  servant  in  shoeing  a  horse ; 
otherwise  if  not  at  the  time  in  his  master's  service ;  nor  is  3  Bac.  Abr. 
the  servant  in  a  tavern,  liable  for  selling  corrupt  wine  or  pro-  5?^!°°°' 
visions :  for  this  he  does  in  the  usual  course  of  his  master's 
service,  and  is  the  master's  act. 

§  2.  But  if  one's  servant  injure  my  goods  by  the  direction  3  Bl.  Com. 
of  the  master,  I  may  sue  either ;  both  are  wrong-doers  in  re-  153- 
gard  to  me. 

§  3.  If  I  employ  one  to  sell  my  goods,  as  my  servant,  and  5  Bac.  Abr. 
he  carry  them  away ;  I  may  have  trover  against  him,  for  **h  <Mowe 
my  confidence  in  him  extended  only  to  the  selling;  and  so  ILsBac^Ab. 
the  carrying  away  was  a  conversion ;  so  if  my  servant  dis-  662. 
train  a  horse,  by  my  command,  and  then  use  him,  trover 
lies  against  him,  for  my  command  extended  not  to  the  using ; 
but  case  lies  not  by  a  carrier  against  his  servant  for  losing  HMod.  155. 
goods,  without  showing  negligence  in  him. 

§  4.  So  if  my  servant  so  meddle  with  one's  goods  as  that  5  Bac.  Abr. 
it  amounts  to  trespass,  with  actual  force,  trover  lies  against  265- 
him,  though  he  dia  it  by  my  command ;  for  my  command  is 
no  excuse  to  him  for  doing  an  act  apparently  tortious ;  but  it 
is  otherwise  if  he  use  no  actual  force  ;  for  a  servant  cannot 
know  the  property  of  the  goods,  and  so  could  not  be  liable  2  Mod.  242, 
merely  for  meddling  with  them  by  his  master's  command.      309- 

§  5.  September   22,  1749,  Hughes  became  a  bankrupt,  l  Wfli.  328, 
and  September  23,  he  delivered  his  goods  to  Smith,  the  de-  2?"e«?of  • 
fendant,  a  servant,  to  pay  a  debt ;  Hughes  owed  Mr.  Garra-  HuSe^*a 
way,  his  master,  and  Smith,  the  servant,  gave  a  receipt,  that  bankrupt,  m 
he  had  received  the  goods  for  his  master,  Garraway,  and  Smith. 
then  sold  them  for  his  use.    The  court  held,  that  Smith,  the 
servant,  was  liable  in  trover ;  for  he  had  no  right  to  dispose 
of  the  assignees'*  goods,  to  the  use  of  himself,  or  of  his  master, 
or  of  any  other  person,  nor  could  his  master  give  him  any 
authority  to  do  it. 

§  6.  In  this  case  A,  a  minor,  owned  a  coal  mine,  and  the  6D.ftL 
Lord  Chancellor  appointed  Cartwright,  the  defendant,  his  411, 413, 
steward,  who  employed  B  and  C,  other  workmen  to  work  it,  c^rtwJLhL 
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Ch.  59.     but  did  not  meddle  with  it  himself  or  give  any  directions 
Art.  6.      about  it.    B  and  the  others  undermined  D's  house.    The 
<^-v^^/  court  held,  that  D  could  not  sue  the  steward,  the  defendant, 
as  middle  servant,  but  should  sue  those  who  immediately  did 
the  wrong ;  or  the  minor,  the  owner,  for  whose  use  or  bene- 
fit it  was  done ;  "  a  servant  who  hires  labourers  for  his  mas- 
ter is  not  liable  for  their  acts." 
Mod.  909.—      §  7.  So  if  an  attorney  bring  debt  for  A,  and  the  attorney 

563*°' Abr  was  a  w*toess  ia  a  release  of  it,  before  the  action,  he  is  not  lia- 
ble ;  for  he  acts  only  as  a  servant  and  in  the  way  of  his  call- 
ing. It  may  be  true  an  action  would  not  lie  against  him ; 
but  it  would  now  be  deemed  improper  practice. 

8  Co.  84 3      §  8.  If  my  servant  be  robbed  of  my  money,  on  the  high- 

Bac.  Abr.      way,  he  is  not  liable  to  me,  as  a  carrier ;  for  he  engages  on- 
564,  ly  for  his  fidelity  and  diligence. 

3  Bac.  Abr.       §  9.  But  a  servant  is  liable  for  his  negligence  or  fraud  to 
564.—  his  master;  as  if  he  smuggle  goods;  or  lets  his  master's 

226°— 2 tro   team  Per*s^  tyy  neglect ;  but  the  servant  is  not  liable  if  he, 
471.—.       "  in  his  master's  business,  sell  corrupt  wine,  knowing  it  to  be 

1  Salk.  282,   so ;  so  if  he  sell    by   his  master's  command  and  covin  ;  so  if 

44i'  442'—    ^e  se^  fa*se  &ate  **  S00^  ty  h*8  master's  order,  the  servant 

2  Cro.  468.    *s  not  l^ble ;  nor  in  any  case  where  he  acts  by  his  master's 

authority.  But  the  servant  is  liable  if  he  deceive  of  his  own 
head ;  for  it  is  his  own  wrong  and  falsity ;  as  if  my  servant 
sell  false  merchandize  in  a  fair,  of  his  own  head  ;  so  if  he 
act  against  my  directions,  and  I  disagree ;  so  if  my  servant 
make  an  express  warranty,  though  he  reserve  the  rent  to  me. 

3  Bac  Abr.       §  10.  If  a  master  command  his  servant  to  do  what  istozc- 

o>*"""?*in"  f11^  an^  ^e  rokbehave  himself  and  does  more,  the  master  is 

~l  •  p  *  '*      not  liable,  but  the  servant  for  himself;  for  it  is  his  own  act ; 

otherwise  it  would  be  in  the  servant's  power  to  subject  his 

master  to  what  actions  or  penalties  he  pleases ;  and  this  is 

the  rule  if  the  master  order  a  legal  act,  and  the  servant  in 

doing  it  do  an  illegal  act,  the  servant  is  liable. 

Baron  k  Art.  6.  Enticing  away  a  servant,  an  apprentice,  beating  him, 

Feme,  18.—  fyc.     §  1.  Another  species  of  torts  in  regard  to  servants,  is 

PrecedUs"1'    the  enticing  them  away  from  their  masters,  harbouring  them, 

909.  &c. ;  and  also,  beating  them,  by  either  of  which  means  the 

master  loses  the  services  of  his  servant. 
6  D.  fc  E.  §  2.  In  this  case,  the  court  decided  that  an  action  will  lie 
**hJ*lBke  against  one  for  continuing  to  employ  my  servant,  after  notice, 
2  E*p.74#7T  though  he  did  not  procure  him  to  leave  me,  or  know  when 
he  employed  him,  he  was  my  servant ;  and  trespass  lies  for 
actually  enticing  away  a  servant.  Cowp.  54,  below. 
Cowp.  53,  §  3.  The  plaintiff  employed  M  and  C,  as  journeymen  shoe- 
Hart  v.  Ai-    makers,  by  the  piece ;  but  for  no  determinate  time,  and  each 

dridge. — 
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of  them  having  a  pair  of  shoes  unfinished,  the  defendant  per-    Ch.  59. 
suaded  them  to  leave  them,  and  to  enter  into  his  service*  Art.  6. 

§  4.  Judgment  for  the  plaintiff;  for  journeymen  are  ser-  v^-s/-^^/ 
vants.    Note,  there  was  no  objection  made  that  this  was  tres-  F.  N.  B.390, 
pass  vi  et  armis.    Trespass  lies  for  debauching  the  plaintiff's  ^JjJT  18* 
daughter,  5  Bos.  &  P.  476. 

§  5.  One  Burford  bound  himself  to  Bird,  to  serve  five  LY"B?J: 
years.     Bird  articled  to  employ  and  pay  him  wages ;  they  Ra^dau.J[l 
mutually  bound  themselves  in  a  penalty  of  £100,  to  perform  3  Burr.  134. 
these  articles.     Nicol  v.  Martyn,  2  Esp.  R.  734.    The  de-  — *  E*p- 

fendant,  Randall,  enticed  away  Burford  from  Bird's  service,  ^^^|^ 

and  the  court  held,  that  Bird  could  not  recover  against  Ran- 
dall, for  the  penalty  is  the  damages,  which  was  recovered  of  the 
servant ;  but  it  is  no  excuse  that  the  servant  came  to  the  de- 
fendant of  his  own  accord,  if  the  defendant  had  notice. 
Hamilton  v.  Veere,  2  Saund.  169 ;  Lev.  62;  2  Esp.  437. 

§  6.  So  it  has  been  adjudged  that  the  master  or  father,  6  D  &  E. 
mav  have  an  action  on  the  case  against  one  for  beating  his  ??I*~^ Co* 
child  or  servant ;  for  begetting  his  daughter  and  servant,  or  ^recedVi!!' 
his  negro  woman  servant  with  child,  whereby  he  loses  her  ser*  Dec  237. — 
vice.    But  there  must  be  a  loss  of  service  in  order  to  support  |  Lord 
this  action;  for  it  is  wholly  on  this  account  the  master  has,  .Zg^gj^ 
by  law,  any  action,  to  recover,  in  damages,  an  equivalent  for  —2  Caines\ 
that  service  he  loses  by  the  conduct  of  tne  defendant.  219. 

§  7.  The  court  decided  in  this  case,  that  if  an  apprentice,  6  D.  &  E. 
eighteen  years  old,  enter  into  the  sea-service,  voluntarily,  his  ***»  ^f?  **  , 
master  cannot  sue  out  a  habeas  corpus  to  bring  him  up.  eyDO  **    , 

§  8.  A  master  may  defend  his  servant,  or  the  servant  his  3  Bac  Abr. 
master,  and  not  be  liable  to  an  action ;  they  may  aid  each  568* 
other  with  their  services  and  attendance  in  their  lawsuits. 

§  9.  If  the  daughter  live  separate  from  the  father,  he  can-  5  D.  &  E. 
not  maintain  an  action  against  one  for  seducing  her ;  for  then  |^ — 
he  does  not  lose  her  services;  and  the  per  auod  servitiurn  p0iu"        * 
amisit,  is  the  gist  of  the  action,  and  per  Lord  Kenyon,  C.  J.  thwaite  v. 
"  it  is  clear  that  no  action  can  be  maintained  unless  some  ?^jjrke,1,~7. 
evidence  be  given  that  the  daughter  performed  some  acts  of  seh  436  a 
service  for  the  father."    In  Parker's  case,  the  daughter  was  count  per 
twenty-three  years  old,  lived  out  at  service,  when  the  defend-  quodi  *c.^ 
ant  begot  her  with  child,  and  being  turned  away,  as  her  ™ ^fa0**' 
pregnancy  appeared,  she  returned  to  her  father's  house,  mtreipa^l. 
where  she  lived  and  got  to  bed,  at  his  expense  ;  but  as  she  Per  quod, 
lived  at  service  when  the  child  was  begotten,  the  court  held,  &c«»tre§-   . 
her  father  could  not  maintain  his  action,  which  was  trespass  £5,  J.        ' 
vi  et  armis* 

§  10.  This  waa  an  action  of  trespass  for  begetting  the  3  wa§.  18, 
plaintiff's  daughter  with  child,  about  thirty  years  old,  but  1  VTuiiidge 
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living  in  his  family*  Judgment  £50  for  the  plaintiff*  In 
this,  the  daughter  was  admitted  as  a  witness,  who  proved  a 
promise  of  marriage,  &c. ;  but  the  court  told  the  jury  not  to 
notice,  in  their  damages,  this  promise,  for  on  this  sne  had  her 
action  for  breach  of  promise.  5  Bos.  &  P.  476*  Nor  can  the 
father  recover  if  he  connive  at  the  intercourse ;  nor  can  he 
avail  himself  of  a  custom  to  sleep  together.  2  Caines' 
R.  2197. 

§  11.  So  if  one  apply  bad  medicine  to  my  servant  and 
maim  him,  I  have  a  prejudice,  and  may  have  an  action ;  so 
if  one  cozen  my  servant  of  my  money. 

Buller  J,  said,  "  an  action  merely  for  debauching  a  man's 
daughter,- by  which  he  loses  her  services,  is  an  action  on  the 
case ;"  no  defence  the  daughter  was  previously  unchaste,  un» 
less  he  connive,  &c. 

§  12.  But  a  father  cannot  maintain  this  action,  for  an  ex- 
cessive battery  of  his  son,  and  the  subsequent  injuries  aris- 
ing from  it ;  as  that  he  could  not  marry  him  as  before  ;  for  the 
father  has  no  claim  on  account  of  the  injury,  further  than 
for  his  loss  of  his  son's  service :  every  other  injury  and  loss 
is  the  son's  own. 

§  13.  Therefore,  if  one  lay  logs  in  the  highway,  and  my 
servant  fall  over  them  and  is  injured,  I  may  have  this  action 
for  the  loss  of  his  service,  and  for  this  only :  any  further  lost 
in  either  case,  is  the  son's,  or  the  servant's  own,  not  mine. 

§  14.  So  this  action,  on  the  case,  lies,  if  it  be  proved  the 
defendant  asked  the  servant  to  enlist  in  the  army,  and  after- 
wards gave  him  money.  It  is  enticing  him  away  from  his 
master's  service,  which  he  loses.  So  where  an  infant  slave, 
in  the  West  Indies,  executed  an  indenture  by  which  he  cove* 
nanted  to  serve  B  for  a  certain  term  of  years,  as  his  servant ; 
and  B  covenanted  to  do  certain  things  on  his  part;  B  then 
came  to  England  with  his  slave,  and  the  defendant  enticed 
him  away.  And  the  court  would  not  allow  the  defendant  to 
allege  that  the  contract  was  void,  u  as  being  made  by  an  in- 
fant and  a  slave ;"  for  it  may  be  for  his  benefit,  and  then  it 
is  only  voidable  by  the  infant  himself. 

§  15.  It  has  been  decided  that  in  an  action  for  enticing 
away  an  apprentice,  damages  cannot  respect  the  future. 
The  jury  can  consider  only  such  damages  as  the  master  has 
sustained. 

§  16.  Minors  cannot  bind  themselves  apprentices*  See  Guar- 
dians, Minors,  &c.  ch.  35.  Yet,  if  one  bind  himself  and 
continue  seven  years,  in  England,  he  has  the  benefit  of  his 
trade,  and  he  is  a  servant  de  facto*  And  may  not  the  master 
have  an  action  on  the  case  for  the  loss  of  his  service,  by.  ike 
enticing  away  of  him  by  a  third  person  ? 
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§  17.  Serving  in  England  seven  years  at  a  trade,  or  else-    Ch.  59. 
where,  without  being  bound,  is  a  good  qualification  for  follow-     Art.  7. 
ing  the  trade ;  as  a  son  with  his  father,  a  wife  with  her  hus-  s^vx^ 
band,  &c.    And  it  is  said  in  Salkeld,  that  the  apprentice  act  3  Bac.  Abr. 
is  a  hard  law.  vrm^ 

§  18.  But  an  infant  may  bind  himself  by  custom,  as  an  <|^v.  Bi. 
apprentice.    F.N.  B.  in  a  note.    So  one  twelve  years  old  934,  Wright 
shall  be  bound  by  his  covenant  to  serve  in  husbandry  in  Eng-  *•  R«MeU' 
land,  390  D. ;  but  our  law  is  otherwise. 

§  19.  So  in  Wright  t>.  Russell,  it  was  held  that  if  one  be 
surety  for  the  faithful  service  of  J.  S.  to  a  sole  trader,  this 
contract  does  not  extend  to  a  subsequent  partnership  ;  there- 
fore, if  the  apprentice  be  enticed  away  from  it,  this  action 
does  not  lie  lor  loss  of  service :  he  is  not  an  apprentice  to 
the  firm,  even  de facto. 

Art.  7.     Case,  per  quod  seroitium  amisit,  continued. 

§  1.  So  the  case  for  the  collector  of  taxes,  was  trespass,  2D.&E. 
for  breaking  and  entering  the  plaintiff's  house,  and  getting  his  **6'  ™** 
daughter  with  child,  by  which  he  lost  her  service*  Ana  the  AUoott. 
court  decided  this  action  could  be  supported ;  and  that  the 
father  has  his  election  to  bring  case,  per  quod  servithun  amisit, 
for  the  damages  to  him  are  consequential,  or  to  brine  trespass 
for  breaking  and  entering  his  house,  and  to  lay  the  debauching 
of  his  daughter,  and  Toss  of  her  service,  as  consequential* 
Here  the  action  is  for  breaking,  #c.  and  all  the  rest  is  merely 
consequential.  But  in  this  case  of  trespass,  the  trespass  in 
breaking  and  entering  the  house  must  be  proved,  and  no  /»• 
cense  to  enter  can  be  given  in  evidence,  unaer  the  general  is- 
sue, but  must  be  specially  pleaded ;  and  though  the  daughter 
be  above  twenty-one  years  of  age,  and  is  not  in  the  service 
of  another,  but  lives  in  her  father's  family,  and  instances  of 
her  actual  services  for  him,  as  milking  his  cows  &c.  are 
proved,  this  action  on  the  case,  for  the  loss  of  her  services, 
lies  for  him,  though  there  be  no  contract  for  service  proved. 
In  this  case  the  daughter  was  thirty  years  old,  and  tne  jury 

Stve  a  verdict  for  the  plaintiff  lor  £200,  and  the  court 
ought  the  damages  were  not  excessive.  But  it  does  not 
appear  how  far  this  sum  was  given  for  breaking  and  entering 
the  plaintiff's  house,  or  how  far  for  the  loss  of  his  daughter's 
service,  or  for  other  wrongs. 

§  2.  This  was  trespass  for  beating  and  wounding  the  plain-  Cro.  Jam. 
tiff,  himself,  and  also  for  beating  his  wife,  by  which  he  lost  her  JOJ* G*f  •• 
company  thru  days ;  and  on  motion  in  arrest  of  Judgment,  B«^e  V.  8 
the  court  held  the  action  was  well  brought ;  for  as  it  respects  §.  5. 
the  wife,  it  is  only  for  the  husband's  loss  of  her  service. 
This  decision  may  now  be  doubted,  because  in  the  action  is 
joined  clear  matter  of  trespass,  as  beating  the  husband,  and 
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clear  matter  of  case,  as  his  loss  of  his  wife's  service  ;  not  was 
the  loss  of  her  service  at  all  a  consequence  of  the  beating  of 
the  husband. 

But  now  it  is  not  necessary  to  prove  any  service  of  a 
daughter,  a  minor  or  not,  if  she  lives  in  his  family ;  in  such 
case  service  will  be  intended.  Nor  need  any  contract  as  to 
service  be  proved  between  them.a  She  is  viewed  as  his  ser- 
vant ;  if  a  minor,  she  is  so  of  course,  and  if  of  age,  the  pre- 
sumption is,  she  is  his  servant  whenever  she  makes  a  part  of 
his  family ;  but  the  contrary  may  be  proved,  and  it  may  be 
proved  sne  lives  there  as  a  boarder,  and  that  her  earnings 
are  her  own,  and  not  his ;  and  if  of  age,  and  does  not  live 
with  him,  she  is  not  his  servant,  and  then  he  cannot  have 
this  action,  per  quod  servitium  amisit,  for  any  loss  on  her  ac- 
count ;  but  if  she  be  beaten,  defamed,  or  seduced,  she  must 
herself  sue.  But  if  the  child  be  a  minor,  it  is  immaterial 
whether  it  lives  with  the  father  or  not,  for  such  child,  though 
abroad,  or  absent,  is  his  servant ;  that  is,  he  has  a  right  to 
the  service  of  a  minor  child :  but  if  bound  out  apprentice, 
then  the  case  is  altered.  Any  one  in  the  parent's  place,  de* 
ceased,  may  have  this  action,  as  aunt,  mother,  uncle,  &c. ; 
and  in  this  action,  per  quod,  the  minor  or  servant  is  a  witness, 
as  such  has  no  interest  in  the  event  of  the  suit,  though  per- 
haps in  the  question.  And  in  the  case  of  seduction,  the  fe- 
male is  often  admitted  of  necessity.  This  action,  in  England, 
is  trespass,  vi  et  armis,  in  form,  but  in  fact,  case.  In  this 
case,  tne  aunt  sued  for  the  loss  of  the  services  of  her  niece, 
in  this  form ;  the  jury  gave  damages  for  the  aunt's  loss,  and 
the  injury  to  the  niece,  and  the  court  refused  a  new  trial, 
especially,  as  the  niece  withdrew  her  own  action.  See  also 
Tullidge  v.  Wade.  This  action  per  quod  servitium  amisit,  is 
case  in  several  States ;  but  vi  et  armis  is  proper,  where  the 
house  of  the  master,  or  father,  mother,  aunt,  &c.  has  been 
broken. 

§  3.  This  was  case,  for  debauching  the  plaintiff's  daughter 
aha  servant,  and  begetting  her  with  child,  per  quod  servttium 
amisit.  The  evidence  was,  she,  a  minor,  was  living  in  the  fami- 
ly of  another  person,  as  his  house-keeper,  and  when  seduced 
had  no  intention  to  return  to  her  father's  house,  though  she 
afterwards  did  return  there,  while  a  minor,  in  consequence 
of  the  seduction,  and  was  maintained  by  him.  Held,  he 
could  not  maintain  this  action.  (She  was  the  witness.)  In 
this  case,  though  a  minor,  she  was  actually  in  the  service  of 
another,  and  wnen  seduced  she  had  no  animus  revertendi  to 
her  father's  house.  Several  cases  cited,  in  which  it  is  held 
that  this  action  is  not  maintainable,  unless  laid  with  a  per 
quod  servitium  amisit.    Where  it  does  not  appear  the  daugh- 
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ter  is  a  minor,  and  though  not  a  minor,  the.  father  has  the    Ch.  59. 
action  if  she  live  with  him,  or  is  only  absent  on  a  visit,  by  his    Art.  9. 
consent,  with  intentions  to  return  to  his  family.  v^-v^*/ 

§  4.  A  husband  may  have  trespass  for  an  adulterous  inter*  7  Mod.  81. 
course  with  his  wife,  force  and  violence  being  supposed  in  77*  ^**k- 
law.     5  Di  &  E.  357  ;   6  East,  244,  387  ;  5  Bos.  k  P.  476,  Maic  & 
Woodward  v.  Walton :   but  not  after  they  have  separated  Sei.  436, 
by  deed.     5  D.  &  E.  357.     See  Ch.  64,  a.  2,  s.  6,  7,  and  £itcham*. 
Chambers  v.  Caufield.  Bon<L 

§  5.  A  count  for  beating  the  plaintiff's  servant,  per  quod  ?M^?*e£ 
servitium  amisit,  may  be  joined  with  counts  in  trespass,  &c.  4|7*  D-t^* 
as  for  beating  the  plaintiff  himself,  and  breaking  and  entering  am  r.  Bond, 
his  house ;  and  the  court  said  they  would  restore  the  old 
law,  making  the  per  quod  <&c.  trespass.    See  Cooke  v.  Sayer; 
Bennett  v.  Allcott;   Macfadgen  v.  Olivant;   Woodward  v. 
Walton,  all  cited  herein. 

§  6.*  Trespass  for  pulling  down  an  ancient  meeting-house.  *Day*sCa. 
One  existed  by  an  ancient  agreement,  repeatedly  sanctioned  J5^^1^11 
by  resolves  of  the  legislature,  in  a  certain  place.  A  part  of 
the  society,  being  authorized,  repaired  it.  Held,  a  vote  of 
the  society,  relinquishing  their  interest  in  it,  would  not  justi- 
fy pulling  it  down,  and  that  trespass,  vi  et  armis,  lay  against 
the  wrong-doers,  and  that  damages  might  be  given  beyond 
the  mere  value  of  the  repairs. 

Art.  8.  Attornies.  §  1.  In  this  case,  the  court  held  that  l  Mod.  209, 
no  action  lay  against  one,  for  suing  in  a  cause  as  an  attorney,  ^IIjPn2(8* 
knowing  the  plaintiff  has  no  cause  of  action.  3689  Barker 

§  2.  cut  false  imprisonment  lies  against  one  who  sues  out  admr.  v. 
a  void  execution  on  a  judgment,  and  himself  delivers  it  to  the  Braham,and 
officer,  who,  by  the  attorney's  order,  arrests  the  defendant ;  ^^torney. 
as  if  judgment  be  against  the  intestate,  and  he  have  execu- 
tion against  his  administratrix,  without  a  scire  f arias,  and  so 
delivers  it. 

Art.  9.    Assessors*    This  was  case  against  the  defend-  Mass.  S.  J. 
ants,  assessors,  for  an  illegal  tax.    Plea,  not  guilty,  and  ver-  Court,  Nov. 
diet  for  the  defendants.  rilk^.Gowld 

§  1.  The  case  was  thus.  In  1776,  one  Broadstreet  died,  &al.  asset-, 
seized  in  fee,  of  a  farm  in  Topsfield,  and  on  his  estate,  John  *ors  of  Tops- 
Goodhue  administered,  and  put  his  son,  Ebenezer  Goodhue,  field* 

Xn  the  farm  as  tenant,  at  the  halves,  who  continued  on  it 
April  5,  1782,  but  his  parol  lease  ended  April  1.  In 
February  1782,  the  plaintiff  took  a  lease  of  it,  to  hold  for 
one  year  from  the  2d  day  of  April,  1 782,  and  it  was  agreed 
this  lease  included  the  2d  day ;  but  all  three  parties  appear- 
ed to  think  the  plaintiff  was  to  enter  the  2d  day,  and  he  pro- 
posed to  move  accordingly,  and  in  March  he  put  corn,  meat, 
some  sheep,  and  swine  upon  the  farm,  and  purchased  stock 
vol.  ii.  64 
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Ch.  59.    and  hay  on  it,  all  which  remained  there.    Ebenezer  Good* 

Art.  9.      hue  took  from  the  farm  most  of  his  stock  before  the  1st  of 

v^-v"^'  April,  and  proposed  to  move  his  family  off  that  day,  but  the 

Elaintiff's  wife  meeting  with  an  accident,  he  did  not  move 
is  family  till  after  the  1st  of  April.  The  plaintiff  requested 
Ebenezer  Goodhue  to  remain  on  the  farm,  to  take  care  of 
his,  Herrick's  provisions,  creatures,  &c.  till  he  could  move, 
and  he  remained  accordingly,  till  the  4th  or  5th  of  April. 
The  state  tax  that  year,  related  to  the  2d  of  April,  and  the 
plaintiff  was  assessed,  for  this  farm,  £10,  18*.  8d. ;  when  he 
was  first  called  on  for  the  tax,  he  proposed  to  pay  it ;  but 
finding  he  was  taxed  in  Wenham  and  jBeverly  m  that  tax, 
and  examining  his  lease,  &c.  he  refused  to  pay  it.  The  col- 
lector  took  six  of  his  cows,  and  sold  them  for  the  tax.  The 
only  question  was,  who  was  occupant,  or  in  possession,  on  the 
2d  of  April. 

After  a  long  argument  the  court  held,  the  plaintiff  was  in 
possession  on  that  day,  and  so  liable  to  be  assessed  for  the 
farm ;  that  Ebenezer  Goodhue  ceased  to  be  tenant  before 
that  day,  and  the  lessor  gave  the  plaintiff  parol  license  to 
enter  on  that  day,  and  he  proposed  to  enter  that  day  ;  that 
the  plaintiff's  moving  part  of  his  things,  and  employing 
Ebenezer  Goodhue  to  take  care  of  them,  was  the  plaintiff's 

Sssession,  and  Goodhue  acted  as  the  plaintiff's  servant, 
owever,  Sargent  X  was  of  a  different  opinion.    Judgment 
for  the  defendants. 

In  this  case,  Ebenezer  Goodhue  and  his  wife,  being  pro* 
duced  as  witnesses,  were  objected  to  as  interested,  1.  be- 
cause being  in  possession  on  tne  2d  of  April,  he  might  now 
be  taxed :  2.  because  he  might  be  considered  as  Herrick's 
landlord,  and  therefore  liable  to  pay  half  the  tax.  But  the 
court  decided  they  were  competent  witnesses,  for  1.  Good- 
hue cannot  be  taxed ;  for  when  assessors  have  made  and  re* 
turned  a  tax,  they  have  executed  their  authority :  2.  Good- 
hue cannot,  on  any  principle,  be  considered  as  the  plaintiff's 
landlord. 

In  no  case  can  the  assessors  add  above  five  per  cent,  to 

the  tax — not  if  the  commission  for  collection  exceed  five  per 

cent ;  nor  can  they  assess  a  highway  tax,  as  a  money  tax. 

And  if  property  be  seized  for  taxes,  part  illegal,  assessors 

are  liable.     15  Mass.  R.  144,  148. 

Mass.  S.  J.         §  2.  Case  against  the  defendants ;  for  that  as  asstssors  of 

Court,  Not.  the  first  parish  in  Newbury,  they  made  an  illegal  tax,  where- 

KeaTt>.         ky  the  plaintiff's  oxen  were  taken  by  the  collector  and  held 

March  &  al.  one  hour,  till  he  paid  him  his  tax  assessed.     Held,  the  tax 

was  illegal,  because  it  was  not  shown  in  distinct  columns,  as 

the  tax  act  required,  how  much  polls  paid ;  how  much  real, 
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and  how  much  personal  estate  paid,  and  because  the  assess-  Ch.  59. 
ment  was  not  signed  by  the  assessors,  in  some  part  of  it,  as  ArU  9* 
well  as  the  warrant.  v^»v^»/ 

Where  the  proprietors  of  a  township  may  sell  to  pay  taxes* 
See  Bott  v.  Perley. 

§  3.  Trespass  for  taking  away  a  quantity  of  iron,  for  taxes  n  Mais.  R. 
assessed  on  a  company's  agent.  Defendants  justify,  as  assessors  ^j  Y^tar- 
of  Dover,  for  the  year  1808.  The  plaintiffs  were  the  Boston  telle  &  ai. 
Iron  and  Nail  Factory  Company.  Ruggles  Whiting,  one  of 
the  plaintiffs,  was  their  known  agent,  and  they  were  proprie- 
tors of,  and  liable  to  be  taxed  as  non-residents,  for  real  estate 
set  to  "  Ruggles  Whiting,  agent  for  the  Boston  Iron  and  Nail 
Factory  Company,"  by  which  name  they  had  befen  usually  . 
assessed.  Held,  1.  A  tax  on  land  of  a  company,  occupied  by 
their  agent,  one  of  them,  may  be  set  to  such  agent  by  his 
name ;  nor  will  it  vitiate  such  tax,  that  there  is  added  to  his 
name,  his  title  of  agent  of  the  company :  2.  It  is  not  necessary 
in  invoices,  or  tax  lists,  to  state  the  number  of  acres  of  lana, 
except  in  the  case  of  unimproved  land :  3.  A  town-clerk  may 
amend  a  record  made  by  him  when  in  office  under  a  former 
election,  such  amendment  being  consistent  with  the  truth. 
The  original  entry  was  "  sworn,"  as  applied  to  himself,  town- 
clerk  :  after  reelected,  and  this  action  was  commenced,  he 
added,  "  into  office  by  the  moderator  in  said  meeting,  no  jus- 
tice of  the  peace  being  present."  4.  Assessors  are  not  lia- 
ble in  trespass  for  an  trregularity  in  assessing  taxes. 

Trespass  against  assessors,  for  illegally  assessing  the  plain-  12  Mass.  R. 
tiff,  whereby  his  property  was  seized,  &c.  in  Charlestown,  i6i,Grayc. 
&c.   •  Plaintiff  lived  in  Boston,  and  owned  stores  in  Charles-  and^h&i43 
town,  in  which  he  deposited  large  parcels  of  goods,  imported  a.  l,  s.24.  ' 
•by  him,  and  he  kept  an  agent  there  to  take  care  of,  and  ex- 
hibit and  deliver  them  to  purchasers,  when  sold  by  the  own-  . 
er,  but  not  to  sell  them.     Held,  the  plaintiff  was  liable  to  be 
taxed  in  Charlestown,  for  such  goods,  by  the  general  tax 
act.     The  plaintiff  was  assessed  in  Boston,  for  all  his  personal 
property,  including  this  in  Charlestown.    See  Little  v.  Green- 
-leafb  al. ;  Salem  Iron  Factory  Company  t>.  Dan  vers,  &c. 

Held,  an  ordained  minister,  not  settled  in  any  particular  12  Mass.  R. 
parish,  is  not  exempted  from  taxes  by  the  statute  of  181 1,  c.  ^.RJ^ 
6 ;  as  to  assessments  in  school  districts,  Ch.  172,  a.  6,  s.  3 ;  12  Mass.  r7 
Ch.211,a.5.  575. 

And  in  this  case  the  court  held,  that  assessors  are  not  lia-  5  Mass.  R. 
ble  as  trespassers,  vi  et  amis,  for  an  error  in  judgment,  in  447i  MHi»$- 
omitting  to  assess  some  taxable  estate,  if  legally  chosen  and  J^U  r*      w 
qualified,  and  the  tax  be  duly  ordered  and  assessed,  and  the 
warrant  well  issued;  and  the  plaintiff's  poll  or  estate  is  legal- 
ly taxable.    In  this  case,  the  parish  assessors  omitted  to  tax 
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Ch.  59.    the  lands  of  some  non-residents,  which  were  taxable ;  the 
Art.  9.      omission  was  in  consequence  of  an  agreement  with  the  town 
v/v%^  of  Orleans,  which  agreement  the  court,  in  this  action,  held  to 
be  void.    And  the  court  further  said,  that  assessors,  like  other 
inferior  judicial  officers,  cannot  be  liable  to  this  action,  for 
a  mistake  or  error,  in  the  execution  of  their  authority,  in  a 
case  clearly  within  their  jurisdiction ;  they  may  be  punished 
for  malfeasance  in  their  office,  on  information  or  indictment ; 
and  possibly,  in  an  action  on  the  case,  by  the  plaintiff,  for  be- 
ing taxed  by  them  beyond  his  legal  proportion,  to  recover  a 
sum,  equal  to  the  excess.    This  point,  however,  was  not  de- 
cided, 
l  Mass.  ft.        §  4.  An  appeal  from  a  probate  decree ;  and  a  question 
101,  HaU  v.  was  as  t0  taxes  assessed  on  the  intestate's  estate ;  and  held, 
Han,  admr.   ^e  administrator,  to  support  a  charge  of  them,  must  produce 
the  collector's  receipt.    The  testimony  of  a  witness  is  not 
the  best  evidence.    Quaere,  if  he  must  not  also  prove  the  as- 
sessment of  the  taxes. 
3  Ma2" R"        §  5#  Trespass,  for  taking  and  carrying  away  the  plaintiff's 
o^Manafield  c^aise-     Special  pleadings.     Held,  the  tenant,  in  actual  oc- 
&  ai.  asses-    cupation  of  land,  is  liable  to  be  assessed  for  it  in  parish 
son.  taxes,  and  not  the  owner  of  the  land,  who  lives  in  another 

town.     The  plaintiff  lived  in  Marblehead,  and  the  estate 
lay  in  Lynn ;  and  the  defendants  assessed  him  for  it,  for  the 
stock,  &c.  though  in  the  actual  occupation  of  one  Kimball, 
tenant  from  year  to  year.    Judgment  for  the  plaintiff:  1. 
because  the  parish  tax  should  have  been  assessed  on  the  ten- 
ant :  2.  because,  though  the  same  persons  were  the  assessors, 
they  could  not  make  a  warrant  in  one  year,  for  a  tax  they 
had  apportioned  the  year  before. 
3  Mass.  R.        §  6.  Was  trespass  for  taking  the  plaintiff,  &c.    Justifica- 
ton».  Little   t'on'  as  assessors-    Held,  that  parish  assessors  must  make  a 
&  ai.  asses-    list  and  valuation  of  the  taxable  property,  before  assessing  a 
son.  tax,  or  the  assessment  will  be  illegal  and  void.    The  court 

said  the  valuation  must  be  such,  as  that  the  owner  and  tenant 
of  a  farm,  stock,  &c.  for  instance,  may  "  be  able  to  ascertain 
the  amount  of  the  tax  on  the  several  parts,"  whether  the  valua- 
tion or  list  be  made  by  the  individual,  or  by  the  assessors, 
by  dooming.  "  The  result  is  obtained,  and  it  is  equally  re- 
quired by  law,  that  a  list  and  valuation  of  each  individual's 
taxable  property,  be  made  and  preserved  for  the  inspection 
of  all  interested  in  the  assessment."  Now,  the  individual's 
list  must  clearly  contain  the  several  items,  so  far  as  they 
exist  according  to  the  tax  act,  and  as  therein  distinguished ; 
and  the  valuation  and  copy  of  the  assessment,  must  be  re- 
turned to  the  town-clerk's  office.     14  Mass.  R.  177. 
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§  7.  This  was  trespass  against  assessors  of  Milton,  for  as-  Ch.  59. 
sessing  ministerial  lands  in  Milton,  belonging  to  Dorchester*  Art.  9. 
Held,  not  liable  to  be  assessed  in  the  town  taxes  of  Milton. 
When  in  1662,  Milton  was  set  off  from  Dorchester,  these 
lands  were  exempted  from  taxes  in  Milton,  and  not  taxed 
till  1802.  Judgment  for  the  plaintiff.  4  Mass.  R.  305, 
Capen  v.  Glover  &  al. 

§  8.  Trespass  and  false  imprisonment.    In  this  case,  the  7  Mass.  &• 
plaintiff  lived  in  Newbury,  and  hired  a  store  in  Newburyport,  23Q^^*af 
where  he  placed  a  cargo  of  salt  for  sale,  and  also  owned  &  *i.  Ane*- 
and  fitted  out  in  Newburyport  several  vessels.    Held,  the  wn  and 
plaintiff  was  liable  to  be  taxed  therefor  in  Newburyport ;  CoUecton. 
2.  but  not  for  his  business  done  there  as  an  underwriter,  nor 
for  his  shares  in  banks,  insurance  companies,  and  other 
shares  in  corporations :  3.  assessors  are  not  liable  for  over- 
taxing one  who  is  liable  to  be  taxed  by  them ;  but  in  this 
case,  his  remedy  is  by  appeal  to  the  sessions ;  this  being 
taxed  in  another  town,  &c.  is  on  a  special  clause,  usually 
inserted  in  each  tax  act ;  defendants  justified  as  assessors, 
&c. 

§  9.  Trespass  for  taking  the  plaintiff's  horse ;  case  agreed ;  Jjy^l: R* 
defendants  as  assessors  of  the  Congregational  Parish  in  Brans*  Vu  curtit  & 
wick,  assessed  the  plaintiff  $1.84,  and  the  collector  distrained  ai.  Parish 
the  horse  and  sola  him  at  auction.  Brunswick,  as  a  town,  Assessors. 
was  incorporated  A.  D.  1738;  1803,  sundry  persons  by 
statute  therein  named,  "  with  their  families  and  estates,  were 
incorporated  into  a  religious  society,  by  the  name  of  the 
Baptist  Society  in  Brunswick,  with  all  the  powers,  privileges, 
and  immunities,  to  which  other  parishes  are  entitled  by  the 
constitution  and  laws  of  this  commonwealth,  for  religious 
purposes  only."  Since  passing  this  act,  in  1803,  the  old  or 
remaining  parish  styled  itself  in  all  its  proceedings,  the  First 
Parish  in  Brunswick,  sometimes  the  First  Congregational  Par- 
ish or  Religious  Society  in  Brunswick,  sometimes  the  Congrega- 
tional Parish  in  Brunswick,  and  sometimes  the  First  Religious 
Society  in  Brunswick ;  by  this  last  name  they  were  called  in 
the  warrant  for  calling  the  meeting,  which  voted  the  tax,  &c. ; 
but  never  by  this  name  had  they  settled  a  minister ;  plaintiff 
nonsuited.  A  poll  parish  is  within  the  act  of  1786,  ch.  10, 
sect.  5,  which  provides  that  the  remaining  part  of  a  town 
from  which  a  parish  is  taken,  shall  constitute  the  first 
parish ;  a  parish  may  be  known  by  several  corporate  names; 
as  other  corporations  may.    See  4  Maule  &  Sel.  27. 

Held,  the  defendant  was  answerable  for  the  conduct  of  a  l  Bos.  &  p. 
servant  thus  remote.    The  defendant  having  a  house  by  the  *p5' Bush 

road,  contracted  with  B  to  repair  it  for  a  certain  sum ;  B  steaenman 

contracted  with  C  to  do  the  work,  and  C  with  D  to  furnish  %  stra.  loss. 
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Ch.  59.  the  materials ;  and  D's  servant  brought  casks  of  lime,  and 

Art.  9.  l&id  them  in  the  road  by  the  house,  by  which  the  plaintiff's 

v^^-v-^/  carriage  was  overturned;    and    he  supported   his  action 

2  Saik.  against  the  defendant*    The  intestate  was  assessed  his  part  of 

Jf  *;-"*  iD*  a  town  tox  *°  ^****<roen  i  P^rt  °f  the  money  voted  to  ghe  air 

659.1-4  '  ditional  wages  to  the  militia,  and  other  purposes  of  defence  in 

Daii.  206.—  war — intestate's  chaise  was  seized  for  the  tax,  Sic. ;  he  sued 

i3Matt.  R.  and  died,  and  his  administrator  was  admitted,  &c.    Held, 

25*2^  8a"*  P811*  °^  ^c  tax  was  iNegal,  town  no  power  to  vote  it ; 
Kiupton  &  assessors  liable,  though  a  part  of  the  tax  was  legal*  But  a 
&l.  Abmmom.  town  may  legally  vote  not  to  send  a  representative  to  the 

Seneral  court,  and  the  minority  is  bound  by  such  vote,     15 
fass.  R.  535,  539* 
10  Man.  IL       §  10.  Writ  of  right  to  recover  lands  in  Windham,  sold  for 
106'  Col-      taxes,  and  the  title  rested  on  the  validity  of  the  assessments 
Anderson!*   am*  sa'es »    several  points  were  settled:  1.  Seals  are  not 
essential  to  warrants  issued  by  selectmen  to  call  town- 
meetings  : 

2.  Town-clerks  can  swear  town  officers  as  well  after,  as 
during  the  seven  days  : 

3.  If  one  chosen  constable  and  collector  of  taxes,  be 
sworn,  only  as  constable,  he  is  a  qualified  collector  of  taxes, 
as  constables  are  ex-officb  collectors,  when  there  are  no  cot 
lectors,  &c. 

4.  Where  assessors  before  February  20,  1786,  assessed 
for  state  and  county  taxes,  more  than  was  required  by  war- 
rants therefor,  the  assessments  were  not  for  that  cause  void : 

5.  Where  a  collector  sold  lands  for  taxes  more  than  thirty 
years  before  the  trial,  and  a  question  arose  on  the  validity 
of  the  sale,  the  jury  were  properly  instructed  to  consider 
every  thing  as  proved,  which  might  be  fairly  presumed  from 
facts  and  circumstances  proved,  as  to  the  regularity  of  tax 
bills,  valuations,  warrants,  &c. 

The  tenant  being  only  guardian  to  her  children,  prayed 
in  aid  of  their  title,  as  the  heirs  at  law  of  her  late  husband, 
Edward  Anderson. 

§  11*  As  to  the  continental  tax  in  1778,  no  tax  act,  no 
valuation  of  the  assessors,  and  no  warrant  from  the  state 
treasurer  to  the  assessors,  to  assess  the  tax  was  produced; 
similar  defects  as  to  a  continental  tax  in  1779;  like  as  to  the 
state  tax  of  1778,  &c ;  as  to  the  county  taxes  of  1778  and 
1 779,  no  estimate  of  the  taxes  by  the  sessions ;  no  legislative 
resolve  to  authorize  them,  and  no  warrants  from  the  asses- 
sors to  the  collectors  were  produced,  and  for  1 778  no  ap- 
portionment of  the  tax  on  the  several  towns  in  the  county 
was  shown,  nor  any  warrant  from  the  clerk  of  the  sessions 
to  the  assessors  to  assess  the  tax,  nor  any  valuation  by  the 
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assessors;  like  defects  as  to  town  taxes;  tax  act  required  Ch.  59. 
advertisements  in  two  Boston  newspapers ;  only  one  pro*  Afu  10. 
duced,  &c.  &c ;   yet  the  sales  and  assessments  were  ad- 

{'udged  good  and  valid ;  owing,  in  a  great  measure,  to  the 
ength  of  time  elapsed  since  the  sales  were  made. 

§12.  Assessors  may  lawfully  tax  non-resident  owners  of  12  Mass.  R. 
real  estate,  in  the  actual  occupation  of  tenants  at  will ;  for  £75*  N!7m 
44  the  tax  act  authorizes  the  taxes  to  be  assessed  upon  the  c^wation 
owners  of  real  estate,  whether  such  owners  reside  in  the  v.  Jno.  Up- 
same  town  or  district,  or  not ;  or  the  assessors  may  set  the  ton- 
tax  to  the  occupants/9 

§  13.  Trespass  against  the  defendants,  assessors  of  Charles-  13  Mass.  R. 
town,  for  an  illegal  assignment,  by  force  whereof,  certain  of  ^9^^^n 
his  goods  were  seized  and  sold,  A.  D.  1814;  the  plaintiff,  &i.  Assessors. 
May  1,  1814,  was  an  inhabitant,  and  guardian  of  certain 
minors,  also  inhabitants  of  said  town ;  and  of  their  property 
he  had  the  care  and  possession,  being  personal,  for  which 
he  was  assessed  as  their  guardian.    On  his  refusing  to  pay, 
the  collector  distrained  the  plaintiff's  own  property,  and 
held  legal ;  the  minors  were  described,  "  children  of  Phillips 
Payson,  deceased." 

§  14.  Action  to  recover  lands  sold  for  taxes  above  thirty 
years  before;  held,  the  jury  might  presume  the  choice  of 
assessors  and  constable,  and  their  proceedings  before  the 
sale,  and  the  notifications,  &c.  were  regular  after  such  a 
lapse  of  time.     14  Mass.  R.  144,  148. 

Art.  10.  The  principle  on  which  the  tortious  act  of  one  mag 
be  charged  to  another  ;  examined. 

§  1.  Any  one  is  my  agent  I  appoint  to  act  for  me,  or  in  my 
business ;  so  any  one  is  my  servant  I  employ  to  serve  me  in  my 
affairs ;  and  his  act  therein  is  my  act  generally,  though  not 
always;  always  in  matters  of  contract,  when  he  acts  and 
contracts,  in  virtue  of  my  authority  to  him,  and  then  his 
contract  is  mine ;  or  more  properly,  it  is  my  contract,  as  if  I 
appoint  and  empower  a  factor  to  sell  my  goods,  the  contract 
of  sale  he  makes  is  mine,  wherever  he  acts  by  and  has  my 
power  to  sell ;  and  I  am  as  much  charged  or  bound  by  it,  as 
if  I  made  it  myself;  and  here  the  maxim  qui  facitper  alium 
facit  per  s e,  strictly  and  properly  applies ;  here  the  law  holds 
firm  and  valid  my  authority  to  my  agent  or  servant ;  so  that 
a  contract  thus  made  by  either,  must  be  sued  and  declared 
on,  as  my  contract  alone,  for  that  is  the  legal  operation ;  or  • 
more  specially  as  my  contract  made  by  A,  my  agent  or 
servant. 

§  2.  But  in  matters  of  tort,  as  fraud,  deceit,  or  injuring 
another's  person  or  property,  as  driving  against  him  or  over- 
turning his  chaise,  and  breaking  it,  &c. ;  I  am  not  liable  or 
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Ch*  59.  chargeable  for  the  act  of  my  agent  or  servant  in  cheating 
Art.  10.  another,  or  in  driving  over  him ;  because  I  have  not  em- 
powered him  to  do  this,  for  my  power  to  him  to  any  such 
illegal  purpose,  the  law  deems  null  and  void ;  and  in  fact  no 
power  at  all  to  this  purpose ;  though  my  power  to  him  is 
valid  to  do  the  legal  act  in  my  business,  I  set  him  to  do ; 
and  in  doing  which,  by  negligence  or  otherwise,  he  does  this 
tortious  act ;  but  I  am  liable  for  this  tortious  act,  only  by 
reason  of  my  assent  to  it,  to  the  act  itself;  and  so  in  doing 
the  wrong,  f  am  a  wrong-doer,  because  I  assent  to  it,  direct- 
ly or  indirectly ;  hence,  the  true  question,  in  the  case  of  a 
wrong  or  injury  so  done,  is,  if  the  master  or  principal  assents 
to  it,  or  assumes  to  answer  for  it ;  in  neither  case  does  the 
rule  (mi  facit  per  alium,  &c.  strictly  and  properly  apply ;  for 
strictly  and  properly  one  acts  by  another  only  where  the  law 
authorizes  him  so  to  do*  It  is  absurd  to  suppose  the  law 
views  me  as  acting  by  another,  when  it  holds  my  power  to 
him  to  do  the  act,  a  mere  nullity,  as  being  against  law. 

§  3.  Then'when  the  question  is,  if  the  principal,  master,  or 
employer,  is  answerable  in  any  case  for  the  act  of  his  agent, 
apprentice,  factor,  or  servant,  the  point  first  to  be  settled,  is, 
if  the  principal  or  master,  any  way  assented  to  the  act,  or  in 
any  manner  engaged  to  answer  for  it ;  as  to  such  assent,  the 
law  will  not  imply  it ;  but  the  evidence  must  be  such  as  to 
prove  it,  or  to  afford  reasonable  grounds  to  .presume  it ; 
whether  thus  proved  or  not  is  a  question  of  evidence.  If  an 
inn-keeper  furnish  corrupt  wine  to  be  used  in  his  inn,  and  ap- 
points a  servant  to  supply  the  guest  with  such  as  there  is, 
and  he  let  them  have  this  wine,  these  facts  clearly  prove 
the  inn-keeper's  assent  to  this ;  so  as  to  provisions,  &c. ;  but 
if  the  inn-keeper  supply,  or  furnish  for  his  inn,  good  wiae, 
and  so  appoints  a  servant,  and  he,  of  his  own  head,  go  abroad 
and  get  bad  wine,  and  let  a  guest  have  it  to  his  injury,  who 
calls  for  wine,  here  is  no  evidence  of  the  inn-keeper's  assent 
to  the  injury,  and  if  liable  for  these  acts  of  his  servant,  it  is 
not  because  the  inn-keeper  assents  to  the  tort  or  fraud,  but 
because  the  law  holds  him,  on  his  expressed  or  implied  under- 
taking, to  answer  for  his  servants  conduct,  towards  his  guest; 
so  as  to  the  shoeing  the  horse  badly,  by  an  apprentice,  or 
the  pawner's  servant's  wrongfully  concealing  tne  pawn,  or 
the  principal's  factor's  cheating  in  the  silks,  or  my  servant's 
driving  my  team  over  a  boy ;  or  my  master  of  my  ship  run- 
ning down  the  ship  or  boat  of  another,  wilfully  or  careless- 
ly, usually  there  will  be  no  evidence  of  the  assent  of  the 
1>rincipal,  master  or  employer,  to  the  tortious  act.  How  then- 
iableforit?  It  must  be  on  such  undertaking ;  and  in  this 
way  ;  I  appoint,  and  employ  A  to  drive  my  team,  for  in- 


BASTARD  CHILDREN.  513 

stance,  and  hold'  him  up  to  the  world  as  one  I  trust  in  such  Ch.  60. 
business,  and  so  as  deserving  of  trust  and  confidence  in  that 
business ;  and  I  am  in  law  engaged  to  answer  for  his  acts  he 
does,  in  his  doing  this  business  of  mine,  at  host  negligently  or 
fraudulently,  and  without  force*  To  make  the  person  employ- 
ing another,  in  his  business,  liable  for  the  tortious  acts  of  the 
one  so  employed,  it  is  essential  the  acts  be  done  in  the  em- 
ployment appointed  by  the  former  ;  for  the  moment  the  latter 
departs  from  this,  and  does  the  tortious  acts,  injurious  to  a 
third  person,  they  are  the  latter's  own  acts,  and  he  alone  is 
liable ;  but  when  he  thus  departs,  is  often  a  question  of  fact, 
and  sometimes  a  question  of  law ;  the  principle  is  clear, 
though  it  may,  frequently,  be  doubtful  when  the  facts  of  a 
case  bring  it  within  the  principle ;  and  so  if  the  one  employ- 
ed, act  wilfully  and  designedly,  as  if  my  servant  wilfully  and 
designedly  drive  my  team  against  B's  carriage,  and  injure  it, 
I  am  not  liable.  1. 1  undertake  only  for  the  reasonable  care 
of  my  servant,  and  his  act  is  his  own :  2.  If  the  law  make 
me  liable  for  this  act,  one's  servant  might  ruin  him :  3.  He 
departs  from  my  business. . 


CHAPTER  LX. 


CASE  ON  TORTS.    BASTARD  CHILDREN. 


Suits  for  the  suppqrt  of  bastard  children  have  their  foun- 
dation in  wrongs  done,  not  on  contracts.  The  mother  to  charge 
the  putative  father,  complains  he  committed  fornication  with' 
her,  whereof  her  child  is  born.  His  plea  is  not  guilty ;  and 
the  judgment  is,  that  he  pay  so  much  for  the  child's  main- 
tenance) and  give  bond  or  other  security  to  perform ;  also 
security  to  save  the  town  harmless,  that  may  be  liable  to 
maintain  it.  By  the  law  of  nature,  parents  are  bound  to 
maintain  their  bastard  children,  and  our  statute  on  this  sub- 
ject, passed  to  oblige  them,  especially  the  father,  to  do  this, 
does  no  more  than  enforce  this  law  of  nature. 

vol.  ii.  65 


514  CASE  ON  TORTS. 

Ch.  60.        These  suits  respecting  bastard  children  involve  in  them 

Art.  1.     two  questions  of  some  difficulty :  1.  What  child  is  a  bastard  : 

v^v^/  2.  Is  the  evidence  sufficient  to  charge  the  putative  father? 

1  Wood's  Art.  1.    §  1.  What  child  is  a  bastard  f  In  the  English  law, 

Con.  393,      a  JMHtori  eunte  is  one  born  before  marriage  of  those  who  after- 

394. — Wat-  j  °  ....  9  a  • 

kins'  Law  of  wards  marry ;  a  mutter  puisne,  is  one  born  after  marriage, 
Descents,  where  there  is  a  bastard  eigne.  In  this  case,  if  the  father  die 
J^4-"^0*  seized  of  lands  inheritable,  and  the  bastard  eigne  enter  and  die  , 
seized,  and  his  heir  enters,  the  mulier  is  barred,  though  not 
l  Bi.  Com.  before  such  descent.  This  rule  of  law  does  not  apply  in 
123  Z8*1^  ^is  state>  nor  "*  there  here  any  such  distinction ;  but  here, 
Dougl.  548.   every  child  is  a  bastard  to  every  purpose,  not  born  of  pa- 

1  Esp.  204,  rents  joined  in  lawful  marriage.  A  bastard  is  a  child  of  no- 
Carth"365  ^ody,  and  can  inherit  nothing,  and  can  have  no  heirs  but 
—l  Saik.  "  children  and  issue,  or  the  public  ;  he  cannot  inherit  even  of 
122, 123 —   his  mother.    Ld.  Raym.  68. 

3  Saik.  66,  §  g.  Where  there  is  no  pretence  of  marriage  between  the 
Qneen  t>.  parents,  there  can  be  no  question,  and  a  question  generally 
Chafin.—  can  arise  only  where  a  marriage  between  the  parents  is  set 
Dr.  and  up,  and  a  question  arises  as  to  its  validity.  Natural  children 
lBacf*  *£  are  bastards  in  our  law ;  but  in  the  Roman  law,  they  were 
310.         *  children  legally  born  and  called  natural,  in  contradistinction 

to  adopted  children.  .  Jus.  Inst.  L.  2.  T.  13.  S.  4.  As 
to  what  is  a  good  marriage,  see  the  head  of  Marriage, 
ch.  46. 

§  3.  The  mother  may  be  reputed  a  married  woman,  and 
yet  her  child  may  be  a  bastard ;  either  because  the  mar- 
riage may  be  void,  in  fact,  or  because  her  husband  is  not 
the  father. 

2  Stra.  926,  §  4.  At  common  law,  every  child,  born  before  marriage,  or 
Pendrell  v.    of  parents  who  afterwards  married,  was  a  bastard ;  and  this 

See  dTl89~  *s  ^e  *aw  °^  Massachusetts,  and  of  our  states  generally.  But 
a.  2._1  *  by  the  Civil  law,  a  child  born  before  marriage^  is  legitimated 
2  Stra.  1026,  by  a  subsequent  marriage  of  the  parents;  and  so  is  the 
8  Mod.  326.  French  law,  and  the  canon  law  adopts  the  principles  of  the 
Civil  law.    But  no  child  is  a  bastard  before  it  is  born. 

4  D.  &  E.  §  5.  The  child  of  a  married  woman,  may,  in  some  few 
3&4,  Good-  cases?  be  proved  to  be  a  bastard,  by  other  evidence  than 
Saul  &  ai.  that  °f  the  non-access  of  the  husband ;  as  by  general  evi- 
—3  Saik/  dence  of  his  absence,  the  mother's  living  or  being  intimate 
483.—  with  another  man,  the  conduct  of  the  family,  &c.  or  that  the 
Cowp.  594.    husband  was  beyond  sea,  &c.     And  one  may  be  proved  a 

bastard  after  his  death,  and  after  the  deaths  of  his  parents, 
though  they  lived  as  husband  and  wife.     1  Saik.  1 20. 

§  6.  There  may  be  proof  of  the  non-access  of  the  hus- 
band, though  in  England,  Stra.  925.  So  in  the  United  States ; 
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access  is  a  question  of  fact,  that  must  generally  depend  on    Ch.  60. 
evidence  and  circumstances.     1  Wooddesson,  393, 394 ;  Bui.    Art.  2. 
N.  P.  112.  ^-^v-w- 

§  7.  It  has  been  decided  in  England,  and  the  same  rule  5D.&E. 
must  hold  here,  that  the  putative  father  has  no  right  to  keep  jP8» Rex  *• 
the  child,  three  years  old,  from  the  mother ;  and,  generally,  _ £  e^ 
a  child  is  considered  a  nurse  child,  and  most  properly  placed  224 — New 
with  the  mother  till  it  is  seven  years  old.     2  Jonns.  R.  375,  JJ- 148.--7 
the  mother  is  entitled  to  its  custody ;  but  if  the  child  be       ** 
abused,  the  court  will  direct  it  to  be  placed  elsewhere. 

§  8.  The  Marriage  Act,  26  Geo.  II.  does  not  extend  to  2  Esp.  205, 
Scotland,  or  to  foreign  countries,  or  to  Quakers,  Jews,.&LC.  nor  207. 
does  it  take  away  the  evidence  arising  from  cohabitation;  as 
where  the  father  and  mother  of  a  pauper,  lived  together  thirty 
years  as  man  and  wife,  and  after  her  death  he  was  produced 
to  prove  "  that  no  marriage  had  ever  actually  taken  place." 
But  Lord  Mansfield  thought  that  thirty  years  cohabitation  as 
man  and  wife,  was  sufficient  evidence  to  prove  the  child  was 
not  a  bastard,  and  to  found  an  order  of  removal  upon.    But  %  Esp.  208, 
in  another  pauper  case,  the  father  was  admitted  to  prove  no  210, 21 1. 
marriage  after  seven  years  cohabitation  ;  and  of  course,  to  prove 
the  children  to  be  bastards ;  and  if  the  wife  be  divorced  a  • 
mensa  et  thoro,  the  children  are,  prima  facie,  bastards,  born 
during  the  separation ;  otherwise  if  they  live  apart  without  a 
sentence  of  divorce.    The  wife  may  be  a  witness  to  her  in- 
continence,  from  the  necessity  of  the  case ;  but  not  to  her  Hardw.  77, 
husband's  non-access,  even  after  his  death ;  for  this  may  af-  Dw>wne's 
feet  the  children*    Said  she  is  a  witness  to  prove  her  child  a  CBae' 
bastard,  Hardw.  77  :  Why  not  then  to  non-access  ? 

Art.  2.  Masachusetts  statute.     §  1.  This  act  of  March  15,  Mass.  Act, 
1786,  (similar  to  the  law  of  England,  and  to  the  law  of  Mas-  March  15, 
sachusetts  Colony  and  Province  on  the  subject)  provides,  Jfain"e~Act 
that  when  any  woman  delivered,  or  pregnant  with  a  bastard  ch.  72.      ' 
child,  shall  accuse  any  man  of  being  the  father,  before  any 
justice  of  the  peace,  on  examination,  on  oath,  u  and  being 
put  upon  the  discovery  of  the  truth  respecting  the  same  ac- 
cusation in  the  time  of  her  travail,  shall  thereupon  accuse 
the  same  person  of  being  the  father  of  the  child  of  which 
she  is  about  to  be  delivered,  and  shall  continue  constant  in 
such  accusation,  and  shall  prosecute  him  as  the  father,"  &c. 
he  shall  be  adjudged,  &c.     She,  by  this  act,  is  to  be  admit- 
ted as  a  witness,  though  her  credibility  is  left  to  the  jury ;  but 
the  jury  may  acquit  him  on  evidence  produced  by  him,  satisfac- 
tory to  them ;  and  by  the  act,  their  verdict  of  guilty  or  not 
guilty  is  made  final.    There  have  been  but  a  few  decisions 
on  this  act,  which  declares  that  the  putative  father  shall  be 
charged,  &c.  with  the  mother's  assistance ;  making  the  sup- 
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Ch.  60.    port  of  the  child  the  care  and  charge  of  both,  in  such  pro- 
Aru  2.      portions  as  the  court  may  judge  fit* 
v^rv^^       §  2.  Our  statutes  have  always  (till  lately)  given  the  ses- 
Dougi.  632,   sions  original  jurisdiction  in  cases  of  bastardy,  to  make  or- 
S»vw.— V*  ^ers  of  filiation  and  maintenance;  as  did  the, 3  Car.  1,  ch. 
10  Johns.  R.  4>  in  England;  before  that  act  was  passed,  the  courts  pro- 
58,  57,  Von   ceeded  on  18  El.  ch*  3,  under  which  two  justices  first  made 
Wagemn  ».    an  ordeFj  an(j  then  the  case  could  be  carried  to  the  sessions* 
•eeri  of  the    Slater's  case,  Cro.  Car.  470.    The  statute  3  Car.  1.  it  seems 
poor  of         has  never  been  reenacted  in  New  York ;  the  act  of  that  State 
Kingston.      (Sect.  1.  24,  ch.  18.)"  seems  to  be  a  transcript  of  the  British 
statute,  except  the  single  section  relating  to  this  subject  in  the 
statute  of  Charles  I. ;"  original  jurisdiction  of  the  sessions. 
It  seems,  also,  by  the  first  section  of  this  act  of  New  York,  an 
order  must  first  be  made  by  two  justices.    The  mother  as 
in  our  practice,  is  examined,  and  is  a  witness. 
10  Johns.  R.      §  3.  This  was  an  action  for  false  imprisonment  against  a 
93>  Wails-    justice  of  the  peace,  who  issued  a  warrant  against  the  putar 
M»Culiouffh.  i^ve  fe^er  of  a  bastard  child,  under  said  New  York  act,  on 
*  the  application  of  an  attorney,  not  authorized  by  the  over- 
seers ;  and  held,  the  warrant  was  void,  and  that  the  justice 
-  acted  ministerially  in  issuing  it,  and  so  was  liable  to  the  ac- 
tion brought  against  him,  though,  he  was  deceived  by  the  at- 
torney, and  though  after  the  arrest,  one  of  the  overseers  went 
before  the  justice  and  consented  to  the  proceedings;  and 
though  the  warrant  was  issued  on  the  examination  of  the 
mother,  in  the  usual  form. 
3  Johns.  R.       §  4.  On  ttte  return  of  a  certiorari  from  the  court  of  general 
|3j27,  sessions  in  Duchess  county,  after  an  appeal  had  been  made 

Overseers  of  *°  ^e  sess*°ns,  from  an  order  of  bastardy,  made  by  two  jus- 
the  poor  of  tices  of  the  peace  on  said  New  York  act :  Held,  1.  the  or- 
the  town  of  der  of  two  justices  of  the  peace,  pursuant  to  said  act,  was 
Chnton.  prima  facie  evidence  of  the  truth  of  the  facts  therein  stated ; 
it  being  considered  as  the  judgment  of  the  magistrates  :  2. 
that  if  the  party  appeal  from  the  order,  it  is  incumbent  on 
him  to  impeach  the  truth  of  the  facts ;  3.  that  the  court  of 
sessions  are  the  judges  of  the  law  and  the  fact :  4..  that  a 
bill  of  exceptions  does  not  lie  to  that  court,  because  they  are 
so  judges  in  these  summary  proceedings :  and  5.  that  the 
supreme  court  may  order  the  sessions,  by  certiorari,  to  return 
all  the  facts  and  proceedings  before  them,  that  the  supreme 
court  may  judge  of  the  law  thereon.  It  appears  the  justices 
made  their  order,  as  well  on  the  mother's  oath  as  otherwise* 
See  constructions  of  said  18  El.  and  3  Car.  1. ;  2  Stra.  1039; 
2  Burr.  Sett.  Cases,  77 ;  1  Burns,  247 ;  Cro.  Car.  341, 350, 
470 ;  1  Stra.  475  ;  Dougl.  632. 
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§  5.  Though  a  person  be  liable  to  be  rated  in  a  town,  he    Ch.  60, 
is  a  witness  in  a  pauper  case  in  which  it  is  interested :  2.  if     Art.  3. 
security  be  given  by  a  bond  for  the  maintenance  of  a  bas-  v^-*^-^/ 
tard  child,  or  helpless  pauper,  a  previous  order  of  a  justice  l  Johns.  R. 
of  the  peace  is  not  necessary :  3.  if  such  a  bond  be  given  to  ISSlfi?*?* 
save  the  town  harmless  from  time  to  time  hereafter,  the  obligor 
is  held  after  the  child  has  arrived  to  the  age  of  twenty-one 
years,  and  as  long  as  he  shall  continue  chargeable* 

It  is  a  general  rule,  that  parents  may  be  admitted  to  prove 
their  children  legitimate,  but  not  to  bastardize  any  born  after 
marriage.    Esp.  D.  723.    So  their  declarations. 

Art.  3.  Cases  decided.    §  1.  In  this  case,  the  court  held,  Shepard'i 
that  it  is  not  absolutely  necessary  to  charge  the  putative  c*ievJfwJ*- 
father  with  the  maintenance  of  the  child,  that  the  mother  ^#  ^  £' 
charge  him  in  the  time  of  her  pregnancy  ;  but  that  it  is  indis-  278,  883. 
pensably  necessary  that  she  cnarge  him  in  the  time  of  her  tror 
vaily  and  may  be  compelled,  &c. 

§  2.  There  was  a  like  decision  in  this  case,  on  the  pro-  Gage1!  case, 
vince  act,  the  same  in  substance  as  that  of  1786.  1783. 

§  3.  As  these  suits  are  on  the  statute,  no  doubt  the  mother 
though  she  prosecutes  on  them,  must  bring  her  case  within  it. 

§  4.  The  mother  complained  against  the  putative  father  of  Wonn- 
%  her  bastard  child ;  the  court  held,  that  her  being  examined  ^Jjjf'8  ^^ 
in  the  time  of  her  travail;  and  her  then  charging  the  father ; 
and  her  being  constant  in  her  charge,  are  not  conditions  in 
the  act,  to  her  admissibility  as  a  witness ;  but  if  any  con- 
ditions, they  are  so  only  to  the  judgment  charging  him.  The 
jury  found  the  defendant  not  guilty,  and  the  court  allowed 
him  his  costs  against  the  complainant,  as  the  prevailing  par- 
ty in  a  civil  action.  The  court  allowed  him  to  prove  her  a 
lewd  woman^  and  a  person  not  of  good  credit  as  to  truth ;  her 
character,  as  to  both,  was  proved  by  general  opinions  of  those 
who  knew  her;  and  by  general  conduct ;  not  by  particular 
facts,  as  to  which  she  could  not  come  prepared  to  answer ; 
but  she  might,  as  to  her  general  character  and  conduct. 

§  5.  But  in  a  subsequent  case,  the  S.  J.  Court  held,  that  2  Maat.  R. 
on  the  mother's  complaint  against  one  as  the  father  of  her  ^l^?*0*11* 
bastard  child,  it  must  be  proved  that  she  charged  him  in  the  **       piOP* 
time  of  her  travail,  and  continued  constant  in  her  accusation, 
and  by  other  evidence  than  her  own ;  and  before  she  can  be 
received  as  a  witness;  as  these  facts  must  be  known  to 
others. 

§  6.  On  a  certiorari  issued  on  the  defendant's  motion,  the  Common- 
court  decided  that  the  mother  of  a  bastard  child,  must,  to  J^*1111  *" 
support  her  suit  against  the  putative  father,  accuse  him  in  6  Mem.  R. 
the  time  of  her  travail ;  and  tnat  it  is  not  enough  she  do  it  517. 
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Ch.  60.    about  the  time,  "  though  in  great  pain ;"  that  the  court  has  no 

Art.  4.     power  to  compel  him  to  pay  money  for  lying-in  charges. 

The  charge  in  this  case  was  two  days  before  the  child  was 

born,  when  she  told  her  aunt  that  Cole  was  the  father,  and 

then  she  was  in  great  pain. 

2  Maw.  R.         §  7.  ]n  this  case,  it  was  decided,  that  the  mother  of  a  bas- 

T?^rirht[ht  tar<*  c^^  *  entitted  t0  the  custody  of  it,  and  if  tjie  parents 
intermarry  and  then  are  divorced,  she  is  entitled  to  have  it, 
though  the  natural  guardianship  of  the  mother  devolves  on 
the  husband  by  their  marriage,  as  her  executorship  or  ad- 
ministratorship does ;  yet,  his  power  depending  on  the  mar- 
riage, on  its  dissolution  ceases. 
S  Man.  R.        §  8.  it  is  essential  the  court  adjudge  the  man  the  putative 
monweaUh   fab**  °fti*  bastard  child,  before  any  order  be  passed  against 
v.  Lydia       him  for  the  maintenance. 

Clark.   Cer-  Art.  4.  Action  at  common  law  considered*    §  1.  Inde- 

rtoran.  pendent  of  the  statute,  a  question  has  been  made  in  several 
cases,  how  far  the  mother,  at  common  law,  can  maintain  her 
action  against  the  father.  If  he  practice  deceit  and  deceives 
her,  and  she  suffer  a  temporal  loss,  she  can  support  this  ac- 
tion against  him  ;  because  she  sustains  a  loss  or  damage  by 
his  fraud  and  deception :  as  if  he  promise  her  marriage  and 
then  leaves  her,  she  ought  to  recover  damages,  according  to 
the  circumstances  of  her  case ;  and  there  seems  to  be  no 
good  reason  why  her  distress  of  mind,  and  the  condition  of 
tne  parties  should  not  be  taken  into  view,  in  assessing  the 
damages,  in  this  case  as  well  as  in  slander,  assaults  and  bat- 
teries, and  many  other  cases. 
Am.  Preced.  §  2.  in  her  declaration  she  states,  he  did  pretend  or'pro- 
3^uit?1878.  m*se  n1811™^,  ond  did  deceive  her ;  that  he  pretended  he 
—Christian's  was  unmarried,  when  in  fact  he  was  a  married  man,  &c.  or 
Notea,  3  which  she  was  ignorant ;  and  in  the  few  cases  in  the  books, 
BL  Com.  tjie  plaintiff  adds,  that  the  defendant  got  her  with  child.  Be- 
cause no  woman,  probably,  has  brought  an  action  in  these 
cases,  except  where  her  pregnancy  has  exposed  her,  it  does 
not  follow  that  an  action  does  not  lie  for  the  deception  only. 
This  getting  with  child,  cannot  be  the  gist  of  the  action,  where 
there  is  fraud  and  deceit  practised  by  the  man;  for  the  injury 
is  real,  and  great,  in  respect  to  her  character  and  peace  of 
mind,  though  she  be  not  pregnant ;  and  where  he  is  the  au- 
thor of  this  injury,  and  it  is  accompanied  by  his  fraud  and 
deceit,  where  it  would  not  have  existed  but  for  his  deception, 
there  cannot  be  much  doubt,  but  that  an  action  lies  against 
him. 

§  3.  If  the  husband  in  crim.  con.  as  the  case  is,  has  his  ac* 
tion  against  one,  for  having  such  connection  with  his  wife, 
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without  deceit  or  deceiving;  merely  because  the  husband  loses    Ch.  60. 
the  comfort  and  society  of  his  wife  ;  much  more  ought  a  woman,     Art.  4. 
who,  by  such  a  connection,  with  deceit,  has  lost  her  character,  v^-v^/ 
comfort,  and  peace  of  mind,  to  have  an  action.    If  particeps  3  Wils.  18, 
criminis,  she  is  not  in  pari  delicto :  and  as  the  deception  is,  *9\    ?ow 

ii       •     Ai  i  *       i  •  r  •  j  bastards  arc 

generally,  in  the  man's  making  a  promise  of  marriage,  and  heir^  £Ca  ia 
then  breaking  it,  the  woman  has  her  action  for  this,  as  has  Virginia, 
been  decided.  And  as  a  contract,  and  a  fraud  in  not  perform- 
ing it,  are  the  grounds  of  the  action,  with  aggravated  circum- 
stances ;  and  as  the  damages  are  altogether  in  the  discretion 
of  the  jury,  they  may  give  damages  according  to  the  nature 
and  circumstances  of  the  case ;  and  if  there  be  a  child  to  be 
supported,  they  may  justly  consider  this  circumstance,  (among 
other  things)  as  the  pecuniary  damages  occasioned  by  the 
defendant ;  and  when  the  woman  is  deceived,  the  rule  volen- 
ti nonfit  injuria,  does  not  apply  to  the  case  in  the  manner  in 
which  it  is  usually  understood,  if  at  all,  to  the  case  of  one 
deceived. 

§  4.  But  suppose  there  is  no  promise  of  marriage,  no  de- 
ception, but  that  the  connection  takes  place  by  the  mother's 
consent,  and  a  child  is  born,  which  must  be  supported.  Is 
not  the  defendant,  being  proved  to  be  the  father,  bound  to 
help  maintain  it,  independent  of  any  statute,  and  on  common 
principles  ?  It  is  the  law  of  nature,  as  well  settled,  that  he 
help  maintain  his  children  ;  and  when  the  mother,  or  any 
other  person,  is  obliged  to  feed  and  maintain  the  child,  to 

S>revent  its  perishing,  is  there  not  an  implied  promise  by  the 
lather  ?  No  case,  perhaps,  has  been  decided  to  this  effect : 
it  may  be  for  two  reasons:  1.  The  action  may  have 
been  considered  as  founded  in  turpi  causa,  and  as  the  price 
of  prostitution :  2.  The  mother  may  not  have  been  able,  in- 
dependent of  her  oath  on  the  statute,  to  prove  the  defendant 
the  father.  But  proving  him  to  be  the  father,  by  witnesses, 
or  by  his  confession  and  general  conduct,  obviates  this  last 
difficulty ;  then  the  only  question  is  this.  Is  the  action  against 
him  for  his  aid  in  maintaining  the  child,  so  founded  in  turpi 
causa,  that  a  court  cannot  allow  it  ?  On  this  point  it  may  be 
suggested,  that  to  allow  the  action,  is  not  to  allow  a  woman 
to  take  a  previous  promise,  as  the  price  of,  and  encourage- 
ment to  prostitution.  Nor  is  it  to  allow  her  to  make  herself 
whole  by  an  action ;  for  if  this  action  be  allowed  for  a  part 
of  the  child's  support,  against  the  father,  and  with  the 
mother's  aid,  she  still  would  be  a  great  sufferer;  she  would 
pay  a  part  of  the  maintenance,  and  would  have  nothing  to 
compensate  for  her  personal  sufferings,  in  body  and  mind. 
In  fact,  this  action  against  the  father  for  a  part  of  the  chiUPs 
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Ch.  60.    support,  is  not  even  in  the  nature  of  a  reparation  to  the  mother ; 
Art.  4.     but  is  less  objectionable  than  that  would  be,  as  that  might 
<t^»v^*/  be  viewed  as  an  after  compensation  to  her,  on  account  of 
her  illegal  conduct.    But  such  an  action  is  solely  to  make 
the  father  pay  a  part  of  an  expense  that  somebody  must  pay ; 
as  the  child,  in  all  events,  must  be  supported  by  some  per- 
son ;  and  by  whom  more  properly  than  by  the  father  of  it, 
with  its  mother's  assistance* 
3  Bi.  Com.        §  5.  Christian,  in  his  notes  on  Blackstone,  observes,  that 
noto^i*    "  li  appears  to  be  a  remarkable  omission  in  the  law  of  Eng- 
'        *  land,  which  with  such  scrupulous  solicitude  guards  the  rights 
of  individuals,  and  secures  the  morals  and  good  order  of  the 
community,  that  it  should  have  afforded  so  little  protection 
to  female  chastity."    "  In  no  case,  whatever,  unless  she  has 
a  promise  of  marriage,  can  a  woman,  herself,  obtain  any  re- 

Jaration  for  the  injury  she  has  sustained  from  the  seducer  of 
er  virtue."    And  the  parent  has  no  action  for  his  daugh- 
ter's seduction, "  which  is  not  attended  with  a  loss  of  service, 
or  an  injury  to  property."    Christian  adds,  "  and  I  should 
think  the  action  would  be  sustained  upon  the  evidence  of  a 
consumption,  or  any  real  disorder  contracted  by  the  daugh- 
ter, in  consequence  of  her  seduction,  or  of  her  shame  and 
sorrow,  for  the  violation  of  her  honour."    In  this  action,  by 
the  father,  the  daughter  "  is  a  competent  witness,  and  is  gene- 
rally produced  to  prove  the  circumstances  of  the  seduction." 
"  And  it  should  seem  that  this  action  may  be  brought  by  a 
grandfather,  brother,  uncle,  aunt,  or  any  relation,  under  the 
protection  of  whom,  in  loco  parentis,  a  woman  resides." 
51?  Walk         §  *>.  A  precious  promise,  to  induce  prostitution,  was  held 
v.  Perkins.—  to  be  void  in  this  case — so  to  continue  it.     But  a  bond  con- 
s  was.  338,  ditioned  to  pay  £30  a  year,  to  the  plaintiff,  in  consideration 
Tun*"  v-      of  a  cohabitation  had  with  her,  by  the  defendant,  was  held 
augnan.      t0  y^  g(KHj  an(j  vai  jd  fa  another  case ;  for  the  bond  was  for 

a  wrong,  done  and  past.  If  here  was  a  consideration,  as 
the  court  held  there  was,  sufficient  to  support  the  bond,  which 
was  in  the  nature  of  a  reparation  to  the  woman ;  the  support 
of  the  child,  with  the  mother's  aid,  must  be  a  much  better 
consideration.  The  above  distinction  is  a  just  one :  the  law 
will  not  allow  a  promise,  the  object  of  which  is  to  produce 
illegal  conduct ;  but  when  such  conduct  is  past,  it  is  not  en- 
couraging it,  to  allow  reparation,  except  in  some  special  cases. 
The  end  of  many  suits  is  reparation ;  both  parties  in  fault. 
Mar'is**  §  '•  ^e  statutes,  which  allow  and  enable  the  mother  to 
i786.-(3olo-  charge  the  father,  and  to  oblige  him,  in  part,  to  maintain  the 

ny  and  Provincial  acts,  English  acts,  &c.  Acts  in  Kentucky,  &c.  nearly  the  same,  ex- 
cept the  mother  makes  oath  before  a  justice,  after  the  is  delivered,  and  is  not  examined 
in  the  time  of  her  travail.    Act,  Dec.  14,  1795. 
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child,  cannot  be  considered  as  going  on  the  ground  of  turpi  Ch.  60. 
causa ;  for  the  legislature  gives  no  remedy  on  sucb  ground ;  ArU  5. 
nor  as  resting  on  criminal  ground,  and  as  paying,  as  a  jwn-  -i^-^-^r 
ishmentfor  a  crime,  in  a  criminal  proceeding ;  for  so  far  as  l 
there  is  any  crime  in  the  connection,  it  is  punished  by  a  cer- 
tain fine,  by  another  clause  in  these  acts.  But  the  statutes 
go  on  her  right  to  contribution,  and  mean  only  to  give  her  a 
more  easy  and  expeditious  remedy,  especially  by  admitting 
her  to  be  a  witness  against  the  putative  father,  and  to  sub- 
stantiate her  claim  by  her  own  oath*  And  when  a  woman 
brings  an  action  against  a  man,  for  a  breach  of  promise  to 
marry  her,  and  alleges  an  unlawful  connection,  which  ac- 
tion the  courts  of  law  have  often  allowed  and  sustained,  there 
is  as  much  of  the  turpi  causa,  as  there  can  be  in  the  action 
alluded  to ;  and  the  only  difference  is  in  his  deceiving  her, 
by  his  promise.  But  her  connection  is  as  much  criminal  and 
punishable  by  law,  with,  as  without  such  a  promise ;  for  if 
she  be  indicted  for  fornication,  it  can,  in  law,  be  no  excuse, 
that  she  had  his  promise  to  marry  her.  On  the  whole,  may 
we  not  conclude,  that  at  common  law,  the  mother  may  sue 
the  father  of  a  bastard  child  for  a  part  of  its  maintenance, 
if  by  evidence,  at  common  law,  she  can  prove  he  is  the  fa- 
ther ;  though  there  may  be  no  adjudged  cases  found  to  the 
point? 

§  8.  Principles  of  private  justice,  moral  fitness,  and  public  4Bunr.S3i2. 
convenience,  when  applied  to  a  new  subject,  make  common  JerW«U««i 
law,  without  a  precedent,  and  more  clearly  when  received 
and  approved  by  usage* 

§  9.  A  bastard  is  chargeable  only  where  born,  1  Stra,  644,  R«x*.  War- 
by  English  law ;  so  by  our  law,  formerly.    And  see  Poor,  j^r^  Salk' 
Ch.  53 ;  this  subject  considered  at  large*.  A  bastard  is  films     ' 
nullius,  only  to  civil,  and  not  to  moral  purposes. 

Art.  5.  Legal  birth,  how  long  after  conception.     §  1.  In  some  French  dru 
countries,  the  law  has  considered  that  a  child  may  be  born  2$*w?~ 
in  one  hundred  and  eighty  days,  after  begotten  ;  or  not  till  30s' &c.  and 
three  hundred  days  after  begotten  :  so  is  the  modern  French  preamble  to 
law.     And  the  Roman  law  seems  to  have  allowed,  a  wider  **0ie  *J**' 
latitude,  in  certain  periods.    This  rule  in  the  French  law  12  tablet  al- 
seems  to  have  been  settled  on  a  very  extensive  examination  lowed  ten 
of  the  laws  of  other  countries,  as  well  as,  physically,  the  P^0™?*  T* 
course  of  nature  and  experience.  ^ "'  ' 

§  2.  And  Art.  325,  "  Les  enfans  nes  hors  mariage  autres 
que  ceux  nes  d'un  commerce  incestueux  ou  adulterin,  pour- 
ront  etre  legitimes  par  le  mariage  subsequent  de  leur  pere  et 
mere,"  if  recognized  before  or  at  the  time  of  the  marriage." 
This  was  the  civil,  and  is  the  canon  law ;  but  not  the  Eng- 
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Luffe.— 6 
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2  lnrt.  93, 
Sir  (lenry 
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lish,  or  our  law.  Gestation  is  usually  forty  weeks  in  our 
law.     Cro.  Jam.  541 ;  Co.  L.  1£5,  129. 

Though  access  be  presumed,  yet  evidence  may  be  given 
of  the  impossibility  of  begetting  children.  And  8  East  193; 
2Selw.  N.  P.  681. 

§  3.  A  child  born  after  a  divorce,  a  mens*  et  tkora,  shall 
be  deemed  to  be  a  bastard ;  but  not  after  a  voluntary  sepa- 
ration, unless  no  access  of  the  husband,  be  found. 

§  4.  If  the  parents  of  a  bastard  child  state  facts,  shewing 
it  is  illegitimate,  their  declarations  may  be  given  in  evidence, 
after  they  are  dead,  but  not  while  they  are  living :  tbey,  also, 
are  witnesses  to  prove  the  fact  oi  marriage,  when,  and 
where;  and  when  the  child  was  born. 

§  5.  Though  a  bastard  cannot  inherit  of  anyone,  or  be  in- 
herited  of  by  any  one,  even  his  mother;  yet  a  bastard  may 
purchase  by  his  acquired  name,  by  reputation.  By  this  he 
may  be  grantee  or  devisee :  so  to  all  intents  fcjiKus  nullius* 
That  if  land  be  granted  to  A's  eldest  son,  and  his  eldest  son 
is  a  bastard,  he  cannot  take  ;  nor  can  Hie  if  A  have  no  other 
son  :  nor  is  a  bastard  capable  of  taking  by  the  name  of  child, 
issue ;  as  if  land  be  devised  to  the  child,  or  issue  of  A,  and 
he  has  only  an  illegitimate  child,  it  cannot  take. 

§  6.  The  defendant  procured  the  plaintiff  to  be  indicted 
for  conspiring  to  lay  a  bastard  child  to  the  defendant;  and 
held,  the  plaintiff  might  have  an  action  on  the  case. 

§  7.  In  this  case,  so  very  largely  considered,  it  was  held, 
the  wife  is  not  a  proper  witness  to  prove  the  non-access  of 
her  husband.  Non-access  by  him,  need  not  be  proved,  dur- 
ing the  whole  time  of  the  wife's  pregnancy;  but  it  is  suffi- 
cient, if  the  circumstances  of  the  case  show  3  natural  impos- 
sibility that  the  husband  could  be  the  father;  as  where  he 
had  access  only  a  fortnight  before  the  birth.  But  the  wife 
is  a  witness  to  prove  her  criminal  intercourse  with  other 
men ;  for  this  is  a  fact  more  probably  within  her  own  knowl- 
edge, and  that  of  the  adulterer  only.  In  this  case,  many 
other  cases  wepc  cited.  See  1  Wils.  340.  Non-access  may 
be  proved  by  other  witnesses. 

§  8.  Not  only  the  laws  of  different  nations,,  but  public 
opinions  have  been  very  different  as  to  bastards,  or  illegiti- 
mate children.  In  ancient  times,  they  were  held  in  the  high- 
est disgrace  among  the  feudists ;  but  more  so  among  the  lai- 
ty than  among  the  clergy,  as  appears  in  the  case  of  the  stat- 
ute of  Merton,  9.  In  Germany,  and  in  England,  a  bastardy 
was  always  a  circumstance  of  ignominy ;  but  was  no  bar  to 
succession,  among  the  northern  nations.  But  in  Italy, 
France,  and  Spain,  in  many  respects,  bastards  were  nearly 
on  an  equal  footing  with  legitimate  children.     But  the  law, 
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in  a  well  regulated  state,  may  well  hold  an  illegal  intercourse    Ch.  60. 
between  the  sexes,  in  high  disgrace,  and  rigidly  punish  it ;      ArU  5. 
and  yet  not  punish  illegitimate  children,  by  leaving  those  of 
wealthy  parents,  destitute  of  the  means  of  living.    Public 
opinion  is  against  severity  inflicted  upon  them  ;  therefore,  in 
England,  if  one  dies  intestate,  leaving  personal  estate,  with- 
out wife,  or  children,  the  king,  by  law,  becomes  entitled  to 
such  estate,  &c.  ;  and  so  if  a  man  leaves  no  issue,  or  rela- 
tions, but  those  born  bastards,  the  crown,  or  public  is  enti-  l  Wooddes. 
tied  to  his  property  ;  but  public  opinion  has  not  actually  ac-  S7'™3P* 
corded  with  this  law,  and  it  has  been  but  rarely  strictly  ex-     *     *~~ 
ecuted :  and  so  has  usually  been  the  case  in  the  United  States. 
The  rule  ofnulliusjMus,  applies  only  to  cases  of  inheritance, 
hence,  no  man  can  marry  his  illegitimate  relation,  within  the  1 D.  AE.96. 
prohibited  degrees. 

§  9.  It  will  be  observed,  that  in  the  ages  of  darkness  and  1  Home's 
superstition,  the  clergy  indulged  a  sexual  intercourse  among  Sj8^*7^ 
unmarried  persons,  more  than  the  laity  did  :  therefore  though  39/  397* 
the  church  forbid  priests  to  marry,  it  allowed  them  to  have  6tt. 
concubines,  much  on  the  terms  of  those  of  the  East,  except, 
but  one  was  allowed  ;  also,  the  church  law  was,  that  if  a 
child  was  born  before  the  marriage  of  its  parents,  it  was,  to 
'  all  intents,  legitimated,  by  their  subsequent  marriage.    This 
the  municipal  law  did  not  allow.     Hence,  when  the  prelates, 
in  the  year  1236,  requested  this  might  be  made  to  conform 
to  the  church  law,  that  memorable  reply  was  drawn  from  all 
the  nobility,  so  often  mentioned  by  authors  ;  nolumus  leges 
Anglia  mutare. 

§  10.  Though  a  bastard  cannot  inherit,  it  may  be  devisee,  6' Cruise  17. 
unless  in  ventre  matris  ;  but  affection  for  one,  is  not  sufficient  "T*1  Cruis* 
consideration  to  raise  a  use  in  a  covenant,  to  stand  seized. 
By  a  statute  of  Virginia,  enacted  1785,  the  subsequent  mar- 
riage of  the  parents  legitimated  their  children  born  before 
marriage,  &c.    Ch.  223,  a.  11,  s.  34 ;  this  act  explained* 

§  1 1.  Form  referred  to.  Of  a  declaration  by  parish  over- 
seers, &c.  against  the  defendant,  for  permitting  one  J.  D., 
who  had  been  apprehended  by  a  justice's  warrant,  lor  a 
bastard  child,  to  escape  out  of  custody,  contrary  to  bis  pro* 
mise,  to  bring  him  before  the  justice,  in  consideration  of  the 
plaintiff's  permitting  hho  to  take  charge  of  J.  D.  3  Wentw. 
23—25.  Declaration,  one  parish  against  another,  on  a  jus- 
tice's order  to  maintain  one  born  in  the  parish  defendant, 
but  removed  with  its  mother  to  the  parish  plaintiff,  fop  nur- 
ture; 2  counts.     3  Wentw.  31 — 34. 

§  12.  Bastardy  bonds.  Declarations  and  pleas,  as  to  (forms.) 
Declaration  by  the  parish  officers,  against  one  of  the  sure- 
ties on  such  a  bond,  given  by  the  putative  father,  to  indem- 
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Ch.  61.    nify  the  parish,  &c.    Plea  in  bar,  the  parish  was  not  damni- 
Art.  J.     fied  until,  &c.  when  he  offered  to  take  and  provide  for  the 

child,  &c. ;  other  pleadings,  &c.     5  Wentw.  890  to  506  ; 

Dougl.  7—10 ;  Bond,  Pleas,  &c. ;  1  H.  Bl.  253. 


CHAPTER  LXL 


CASE  ON  TORTS.    COPT  RIGHTS,  AND  PATENT  RIGHTS,  Ac. 


Art.  1.  General  principles.  §  1.  A  man's  property  in  his 
4Itarr,23lO.  Hierary  compositions  is  founded  in  his  labour,  and  he  has  a 
Declaring.*-  right  to  them  exclusively,  because  by  his  personal  labour  or 
&  Chit  on  exertions,  he  has  produced  them ;  he  clearly  has  a  right  to 
PL  313, 322.  djgpoge  0f  them  as  he  pleases  ;  and  if  he  bargains  for  one 
impression,  the  reversion  is  clearly  in  him,  but  he  may  aban- 
don his  right  if  he  pleases* 

§  9.  This  case  of  Millar  v.  Taylor  was  the  first  case  de- 
4  Burr,  2303  cided  in  the  King's  Bench,  concerning  literary  property,  after 
to  24 17,  Mil-  three  arguments;  form  of  the  declaration  2305,  is  in  tort. 

lor.—  A.*D.    The  plaintiff  charges  u  that  January  20,  1763,  at ,  he 

1769.—         was  and  is,  the  true  and  only  proprietor  of  the  copy  of  a  certain 
3aRi8"r°'     ^°°*  of  poems,  entitled  the  Seasons,  by  James  Thompson  ;n 

Jj^  that  at on ,  while  so  proprietor,  did,  at  his  own 

charge,  cause  two  thousand  books  of  the  said  copy,  to  be 

printed  for  sale ;  and  afterwards  on ,  at ,  had  one 

thousand  of  the  said  books,  so  printed  of  the  said  copy,  re- 
maining in  his  hands  for  sale ;  yet  the  defendant,  not  igno- 
rant of  the  premises,  but  intending  to  deprive  the  plaintiff  of 
the  whole  benefit  of  the  said  one  thousand  books  of  the 
plaintiff,  entitled,  "  the  Seasons,  by  James  Thomson"  then 
remaining  in  his  hands  for  sale,  and  injuriously  to  prevent 

the  sale  thereof,  afterwards  on ,  at ,  did  publish  and 

expose  to  sale,  several  other  books,  entitled  "  the  Seasons,  by 
James  Thomson,"  to  wit,  one  thousand  other  books  of  the  like 
copy%  which  last  mentioned  books,  entitled  "  the  Seasons,  by 
James  Thompson"  had  been  injuriously  printed  by  some  person 
or  persons,  without  the  license  or  consent  of  the  plaintiff,  and 
then  and  there  sold  twenty  of  the  said  last  mentioned  books, 
so  printed  as  last  mentioned,  the  said  defendant  then  and 
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there  well  knowing  that  the  same  had  been  so  injuriously     Ch.  61. 
printed  without  the  license  or  consent  of  the  plaintiff;  by     Art  A. 
means  whereof  the  plaintiff  was  deprived  of  the  benefit  of  >^*v-^/ 
the  said  copy  and  book,  entitled  "  the  Seasons,  by  James 
Thomson"  and  of  the  said  one  thousand  books  so  printed  at 
his  charge,  as  aforesaid,  and  then  remaining  in  his  hands  un- 
sold, whereby  the  plaihtiff  is  injured,  and  hath  damages  to  See  also, 

the  amount  of  £200.  ^Sfcke'it 

The  jury  in  their  special  verdict,  among  other  things, 
found  that  before  the  Oth.  of  Ann  "it  was  usual  to  purchase 
from  authors  the  perpetual  copy  right  of  their  books,  and  as- 
sign the  same  from  hand  to  hand,for  valuable  considerations." 
In  this  case,  the  House  of  Lords  held,  that  by  common  law, 
authors  have  not  the  solt  andexclusive  right  remaining  in  them- 
selves, or  their  assigns,  in  perpetuity  after  having  printed  and 
published  their  compositions;  and  that  by  the  statute  of  the 
8th.  of  Ann,  it  is  secured  to  them  for  fourteen  years  from  the 
day  of  publishing ;  and  it  was  said  that  uby  the  author's  sale 
of  printed  books,  the  copy  necessarily  became  open  at  common 
law,  in  like  manner  as  the  inventor's  communicating  a  trade, 
manufacture,  or  musical  instrument,  the  art  becomes  free  to 
all  who  have  learnt  from  such  communication  to  exercise  it." 
Willes,  J.  contra,  who  thought  there  was  a  property  at  com- 
mon law  in  a  book,  and  that  the  printing  of  it  was  not  a  gift 
to  the  public.  Aston,  J.  agreed  with  Willes,  and  added  that 
if  an  author  gives  his  works  to  the  public,  this  ought  to  be 
proved  ;  and  that  the  bare  act  of  publication,  is  not  this  proof ; 
that  the  author's  right  and  property  in  his  works,  and  the 
copyright,  is  well  established,  "  because  it  is  admitted  to  be 
property  in  his  hands;  and  that  he  has  the  original  right  of 
first  publishing  them;"  that  when  any  one  buys  a  book  he 
may  gather  from  it  all  the  knowledge  be  can,  he  may  ex- 
tract from  it  and  translate  it,  "but  he  buys  no  right  to  publish 
the  identical  work ;"  that  the  reprinted  book  is  the  very  same 
substance  ;v  "because  its  doctrine,  and  sentiments,  are  its  es- 
sential and  substantial  part ;  and  the  printing  of  it  is  a  mere 
mechanical  act  ;n  but  "the  property  of  the  maker  of  a  me- 
chanical engine  is  confined  to  that  individual  thing,  which  be 
has  made ;  that  the  machine  made  in  imitation,  or  resem- 
blance of  it,  is  a  different  work  in  substance,  materials,  labour, 
and  txpense,  in  which  the  maker  of  the  original  machine  can- 
not claim  any  property ;  for  it  is  not  his,  but  only  a  resem- 
blance of  his  ;"  ana  that  the  8th.  of  Ann  does  not  take  away 
the  common  law  right,  or  the  common  law  remedy.  Lord 
Mansfield,  C.  J.  agreed ;  but  Yates,  J.  was  of  a  different  opin- 
ion ;  P.  2254  to  2395.  He  stated  this  principle,  on  which  the 
cause  seems  finally  to  have  been  decided  in  the  House  of 
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Ch.  61.  Lords, to  wit,  "that  in  the  compositions  of  a\\ private  authors. 
Art.  1 .  the  right  of  publication  must  depend  on  the  claimant's  property 
in  the  thing  to  be  published*  "Whilst  the  substance  of  the 
publication  continues  his  own  exclusive  property,  he  so  long 
will  have  the  sole  and  perpetual  right  to  publish  it ;  whenever 
that  property  ceases,  or  by  any  act  or  event  becomes  common, 
the  right  of  publication  will  be  equally  common*" 

It  is  agreed  in  this  case,  that  a  literary  work  is  the  sole 
and  exclusive  property,  of  the  author,  whilst  it  is  in  manuscript, 
but  the  decision,  finally,  was,  that  it  becomes  common  by  the 
authors  publication. 

Yates,  J.  took  a  nice  distinction,  to  wit,  that  an  aythor 
may  have  exclusive  property  in  his  manuscript,  but  not  in  his 
ideas,  and  another  person,  of  himself,  may  have  the  same 
ideas,  and  hence  a  clear  right  to  publish  them ;  so  may  ma* 
ny  of  themselves  have  the  same.  But  according  to  Puffen- 
dorff  and  the  Digests,  "property  is  a  right  by  which  the  very 
substance  of  a  thing  belongs  to  one  person,  so  that  it  cannot 
in  the  whole,  nor  after  the  same  manner,  become  another's, 
"Nothing  can  be  an  object  of  property  which  has  not  a  corpo- 
real substance ;"  and  the  position  "arises  from  the  nature  of 
all  property;  for  property  has  some  certain  distinct  and  sepa- 
rate possessions ;"  and  the  object  of  it  is  something  visible,  with 
bounds  or  marks,  to  distinguish  it ;  but  ideas  have  no  bounds 
or  marks,  nothing  visible ;  but  are  solely  in  the  mind ;  no 
trespass  can  reach  them,  no  tort  affect  them ;  no  fraud  or  vio- 
lence can  diminish  or  damage  them  ;  but  every  incorporeal 
right  has  respect  to  some  copareal  substance,  as  lands  &c, 
and  "no  right  can  exist  without  a  substance,  tp  retain  it, 
and  to  which  it  is  confined." 

In  this  case,  the  House  of  Lords  stated  five  questions  to 
the  Judges,  in  their  answer  to  which  : 

Nine  judges  held,  1.  "that  at  common  law  an  author  of  a 
book  or  literary  composition,  had  the  sole  right  of  first  print* 
ing  and  publishing  the  same  for  sale,  and  could  bring  an  ac- 
tion against  any  person  who  printed,  published,  and  sold 
the  same,  without  his  consent :"  three  judges  were  of  a 
different  opinion. 

2.  Four  judges  held,  "that  if  the  author  had  such  sole 
right  of  first  printing,  the  law  did  take  away  his  right  upon 
his  printing  and  publishing  such  book  or  literary  composi- 
tion ;  and  that  any  person  might,  afterwards,  reprint  and  sell 
for  his  own  benefit,  such  book  or  literary  composition,against 
the  will  of  the  author.  Eight  judges  were  of  a  different 
opinion. 

Six  judges  held,  that  the  author  has  no  remedy  but  on  the 
statute.     Six  judges  differed. 
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§  3.  Many  principles,  are  also,  laid  down  in  the  reports  of    Ch.  6 1. 
Sir  W.  Blackslone,  on  this  subject.     The  questions  made  in     Art.  2. 
this  case  were,  whether  the  copy  right  subsists  in  authors  as  a  \^s<~**/ 
valuable  property,  independent  of  the  statute  of  the  8th.  of  fiJ  ^ 

Ann  :  2.  whether  any  copy  right  exists  in  authors,  indepen-  to  :{x  ^ 
dent  of  the  statute  8th.  of  Ann.     After  two  arguments,  con-  321  to  345, 
tinued  for  a  third,  no  decision  appears  ;  most  probably,  this  Jj  J»Mon  v- 
case  was  decided  by  that  of  Millar  v.  Taylor,  pending  at  the  p^T"i 
same  time.     An  this  case  it  will  be  observed,  that  on  the  23,3. 
second  question  and  decision  above,  eight  judges  were  of 
opinion  that  the  autlu>r*s  publishing  his  liUrary  composition, 
did  not  take  from  him  bis  exclusive  right ;  the  judges  of  this 
opinion  were  Lord  Mansfield,  Nares,  Ashhurst,  Willes,  As- 
ton, Gould,  Blackstone,  Justices,  and  Chief  Baron  ;  among 
whom  were  some  of  the  ablest  judges  England  ever  produced. 
But  the  House  of  Lords  differed  from  these  judges. 

In  this  case,  it  was  held,  that  a  musical  composition  is 
within  the  8th.  of  Ann.  Cow  per,  623,  624,  Bach  v.  Long- 
man, 

Art.  2.  Statutes  in  the  United  States. 

§  1.  This  act  recites,  that  no  property  is  "  more  peculiarly  Mass.  Act, 
a  man's  own,  than  that  which  is  produced  by  the  labour  of  Mar.  17, 
bis  mind ;"  then  this  act  secures  "  all  books,  treatises,  and 
other  literary  works,"  having  the  author's  name  printed 
therewith  to  the  author,  solely,  as  his  property,  (a  citizen  of 
the  United  Slates,)  his  heirs  and  assigns  for  twenty-one 
years  from  the  date  of  their  first  publication  ;  and  this  act 
prohibits  any  one  to  print,  reprint,  publish,  sell,  or  expose  to 
sale,  the  same,  on  a  large  penalty  named. 

§  2.  This  act  declares,  that  the  author  "  of  any  map,  chart,  Act  of  Con- 
book,  or  books1'  printed  in  the  United  States,  being  a  citizen  f  f^iX*7 
thereof,  or  resident  therein,  his  executors,  administrators,  ' 
or  assigns,  who  hath  not  sold  his  copy  right,  and  any  other 
person,  being  such  citizen,  or  resident,  bis  executors,  adminis- 
trators, or  assigns,  who  hath  purchased  the  copy  right,  in  or- 
der to  print,  &c. "  shall  have  the  sole  right  and  liberty  of  print- 
ing, reprinting,  publishing,  and  vending  such  map,  chart,  book, 
or  books,"  for  fourteen  years  from  recording  the  title  thereof 
in  the  clerk's  office,  as  in  the  act  directed  ;  and  the  same 
sole  right  is  extended  to  all  such  maps,  charts,  book,  or  books, 
as  were  then  already  made  or  composed  and  not  printed,  or 
to  be  made  or  composed  ;  and  if  at  the  end  of  fourteen  years, 
the  author  be  living,  or  any  of  them,  the  sole  right  is  con- 
tinued another  fourteen  years,  as  above,  he  or  they  causing 
the  title  thereof  to  be  a  second  time  recorded,  as  above ;  and 
by  this  act,  further,  the  author  or  authors  must  publish  within 
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Ch.  6  ] .  two  months  from  the  date  of  the  record,  a  copy  thereof,  in  one 
Art.  2.  or  more  of  the  newspapers  printed  in  the  United  Slates,  for 
four  weeks  ;  and  if  any  other  person  shall  print  any  maps, 
charts,  book,  or  books,  without  the  consent  of  the  author, 
or  authors,  fcc.  he  forfeits  all  the  copies  or  sheets  to  the 
author  or  proprietor,  and  fifty  cents  for  every  sheet  which 
shall  be  found  in  his  possession,  printed,  or  printing,  publish- 
ed, imported,  or  exposed  to  sale  against  the  act,  half  to  the 
author,  &c.  and  half  to  the  United  Stales  ;  but  the  action 
must  be  commenced  in  one  year  after  the  cause  of  action 
accrued.  To  secure  the  copy  right  the  author  or  proprietor 
must,  "  before  publication,  deposit  a  printed  copy  of  the  title 
of  such  map,  chart,  book,  or  books,  in  the  clerk's  office  of 
the  district  court,  where  the  author  or  proprietor  shall  re- 
side ;"  this  be  must  record,  &c.  in  a  form  prescribed.  In 
two  months  from  the  date  of  such  record  the  author  must 
cause  a  copy  of  such  record  to  be  published  in  one  or  more 
newspapers  printed  in  the  United  States,  for  four  weeks,  and 
in  six  months  after  publishing  thereof,  the  author,  &c.  musl 
deliver  a  copy  to  the  secretary  of  state. 

§  3.  And  if  any  person  shall  print  or  publish  any  manu- 
script, without  the  consent  of  the  author  or  proprietor  there- 
of, (being  a  citizen,  &c.  as  aforesaid)  be  shall  pay  him  u  all 
damages  occasioned  by  such  injury,  to  be  recovered  by  a 
special  action  on  the  case,  founded  upon  this  act,91  in  any 
court  having  cognizance  thereof.    On  this  act  any  special 
matter  of  defence  may  be  given  in  evidence  on  the  general 
issue.     Act  of  Congress  of  April  10,  1793,  repealed  by  the 
next  act. 
Acti  of  Con-      §  4.  These  acts  secure  to  the  inventors,  all  new  and  useful 
ir>i>7Wb-    ar'*'  mac*lnMi  manufactures^  or  compositions  of  matter  t  and  all 
June  7, 1*794.  new  a°d  useful  improvements  on  any  art,  machine,  manufac- 
Act,  April      ture,  or  composition  of  matter,  not  known  or  used  before  ;  the 

^aifsSk**"  l*l'e  t0  W^}C^  may  ^  tranfife|Ted.  And  if  these  be  invaded, 
Mct'ofthe  the  party  injured  has  this  action  on  the  case,  founded  on 
act  of  1793.  these  acts,  on  which  ibe  party  injured  recovers  three  times 
and  extends  the  price  of  the  thing,  having  first  secured  the  invention  by 

to  certain       M#JL#    a,~  °  °  J 

aliens,  de-      Patent,  &C. 

yisees,  itc.         §  5.  These  several  acts  secure  to  authors  and  inventors 
2L>ecl.  Am.  the  full  benefit  of  all  their  useful  inventions,  and  literary 
2l6.°ed'215,  works\    And  ifany  right,  properly  secured,  be  invaded,  the 
party  injured  has,  for  his  remedy,  this  action  on  the  case. 
Act  of  Con-       §  6.  The  first  section  of  this  act  requires  that  the  author, 

S^l'sofc"1   °r  ProPrietor  of  an J  maPi  chart,  or  book,  if  a  book,  to  enlcr 
♦  a  copy  of  the  clerk's  record  on  the  title  page  of  the  book, 

&c. :  and  if  a  map  or  chart,  to  cause  these  words  to  be  im- 
pressed on  the  face  of  it,  to  wit :  "  entered  according  to  act 
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of  Congress,  the day  of by  A  B,  of  the  state  of    Ch.  61. 

.     The  second  section  provides,  that  after  the  1st  day     Art*  2. 

of  January,  1803,  every  person,  a  citizen  of  the  United  States,  \^»v^/ 
or  resident  therein,  "  who  shall  invent  or  design,  engrave, 
etch,  or  work,"  any  historical  or  other  print,  "shall  have  the 
sole  right  of  printing,  reprinting,  publishing,  and  vending 
such  print,"  for  fourteen  years  from  recording  the  title  there- 
of, in  the  clerk's  office  ;  he  observing  the  rules  prescribed, 
as  to  maps,  charts,  and  books. 

The  third  section  prescribes  the  punishment,  for  any,  in- 
fringing this  right ;  and  the  fourth  section  adds  a  further 
penalty  for  the  infringing  any  copy  right. 

§  7.  The  plaintiff's  grantor  fraudulently  obtained  a  patent  gMass.  R. 
right,  and  assigned  it  to  the  defendant,  for  which  he  gave  his  46,  Bliss  k. 
promissory  note.     Held,  it  was  void,  though  certain  materi-  •*•▼•  Ne£u 
als  had  been  furnished,  and  certain  instructions  given  by  the 
plaintiff  to  the  defendant,  in  the  art  described  in  the  patent. 
The  patentee  knew  the  art  (of  painting  rooms,  &c.)  had  been 
before  discovered,  and  used  by  others;  none  of  the  mesne 
conveyances  had  been  recorded  in  the  office  of  the  secretary 
of  slate.     The  plaintiff  conveyed  no  title  to  the  defendant,  so 
his  note  was  for  no  consideration.     If  a  deed  convey  noth- 
ing, a  covenant  of  all  the  right  has  no  effect,  and  the  consid- 
eration totally  fails. 

§  8.  Case — states  a  patent,  granted  February  22, 1810,  to  2  Gallic  R. 
Jesse  Reed,  and  to  his  heirs,  administrators,  and  assigns. for  courtTth 
fourteen  years,  "  the  full  and  exclusive  right  and  liberty  of  u.  states,  at 
making,  constructing,  using,  and  vending  to  others,  to  be  us-  Boston,  Oct, 
ed,  his  said  improvement,  being  a  machine  for  the  purpose  18,4f  odi" 
of  cutting  and  heading  nails,  ot  one  operation ;  then  states  Winkiej. 
Reed's  assignment  to  the  plaintiff,  his  heirs,  &c.  of  said  let* 
ters  patent,  and  the  exclusive  property  thereby  secured  to 
Reed,  and  the  plaintiff  became  possessed ;  then  states,  the 
defendant,  well  knowing  the  premises,  but  intending  to  injure 
the  plaintiff,  did,  December   18,  1810,  and  at  divers  other 
days  and  times,  between  that  day  and  the  day  of  the  date  of 
the  writ,  to  wit,  at ,  without  the  plaintiff's  consent,  un- 
lawfully devise,  make  use  of,  and  sell"  the  said  improve- 
ment, as  aforesaid,  invented  by  said  Reed,  and  secured  to 
him,  as  aforesaid,  and  so,  as  aforesaid,  assigned  and  trans- 
ferred to  the  plaintiff,  by  said  Reed,  contrary  to  the  form  of 
the  statute  of  the  United  Slates,  made  and  passed,"  Febru- 
ary 21,  1793,  entitled,  &c.  by  means  of  which,  and  by  force 
of  another  statute  of  the  United  States,  made  and  passed 
April  17,  1800,  entitled,  &c.  the  defendant  has  forfeited  to 
the  plaintiff,  a  sum,  equal  to  three  times  the  actual  damages 
sustained  by  the  plaintiff,  from,  or  by  reason  of  the  premis- 

VOL.  IK  67 
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Ch.  6.1.  es ;  which  actual  damages,  the  plaintiff  avers  are  equal  to  the 
Art.  2.  sum  of  $6,000 ;  and  an  action  hath  accrued  to  the  plaintiff, 
to  have  and  recover  of  the  defendant,  the  sum  of  818,000, 
that  sum  being  three  times  the  actual  damage  sustained ;  yet, 
though  requested,  the  defendant  has  never  paid  the  said  sum, 
but  neglects  it ;  ad  damnum,  $18,000.  Defendant  gave  no- 
tice he  should  plead  the  general  issue,  and  prove  to  the  jury, 
that  the  machine,  &c.  was  not  discovered  by  Reed,  but  had 
been  long  before  in  use,  and  described  in  a  public  work,&c. 
2.  That  he  surreptitiously  obtained  a  patent  for  the  discove- 
ry of  another  person,  to  wit,  Jacob  Perkins,  &c.  Plea,  not 
guilty,  &c.  Verdict,  not  guilty.  And  the  jury  also  found 
"  that  the  machine  described  in  the  patent,  in  part  recited  in 
the  plaintiff's  writ,  was  not  originally  discovered  by  Jesse 
Reed,  in  said  patent  named,  but  had  been  in  use,  and  had 
been  described  in  a  public  work,  anterior  to  the  supposed 
discovery  of  the  said  Jesse."  The  court  stated  the  law  to 
be, "  that  if  anyone  substantial  operation  of  the  machine,  of 
the  plaintiff's,  viz.  the  cutting,  griping,  or  heading  a  nail,  was 
the  same  in  the  said  patented  machine  of  said  Perkins,  as  in 
the  plaintiff's;  in  that  case,  although  all  the  other  substan- 
tial operations  might  be  different,  yet  the  plaintiff's  patent 
must  be  considered  to  be  void."  Costs  for  defendant,  $74, 
Lofft,775.—  63;  and  patent  of  the  plaintiff,  adjudged  void. 
7  Johns.  R.  To  abridge  a  book,  when  the  judgment  is  exercised  in  re- 
144,  Parsons  <Jucjng  the  matter  of  it  to  a  smaller  compass,  is  a  new  work, 
'  and  no  violation  of  the  author's  right.  A  p&tent  right  can- 
not be  tried  in  a  state  court,  granted  by  the  United  States, 
or  the  infringement  of  such  right;  nor  can  the  assigneee  of 
part  of  a  patent  right,  maintain  an  action  on  the  case,  for 
violating  the  patent.  6  Cranch,  324,  Tyler  v.  Tuel.  The 
assignment  was  of  all  the  rights,  except  in  certain  counties 
in  Vermont,  named.  Manner  of  declaring ;  declaration  con- 
tained the  substance  of  the  statutes  on  the  subject,  the  spe- 
1  East  358,     cification,  &c. 

l"7  V  n  k        §9"  Case  lies  for  pirating  the  new  additions  and  corrections 

ah^SVesey  to,  and  in  an  old  work.     The  plaintiff's  first  count  slated  that 

Jr.  24. 709.—  he  was  the  author  of  a  certain  book,  entitled  Canfs  New  Itin 

bE  kf^rd630  erarH*  or  an  accurate  delineation  of  the  great  roads,  both 

Hood^-2*'    direct  and  cross,  throughout  England  and  Wales,  &c.  from 

Ch.  on  Pi.      an  actual  admeasurement,  made  by  command  of  his  Majes- 

312  &c.         ty*s  post-master  general,"  &c. ;  and  so  being  the  author's, 

&c.  within  fourteen  years  last  past,  he  had  published  the 

same  for  sale,  &c. ;  that  the  defendants,  intending  to  deprive 

the  plaintiff  of  the  profits  thereof,  injuriously  published,  and 

exposed  for  sale,  divers  copies  of  a  certain  book,  entitled 

"  a  new  and  correct  description  of  all  the  direct  and  princi- 
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pal  roads,  &c.  from  a  late  actual  admeasurement,  made  by  Ch.  61. 
command  of  his  majesty's  post-master  general,"  M  which  Art.  2. 
same  book,  before  that  time,  had  been  wrongfully  and  inju-  s^v^/ 
riously  copied  from  the  said  book  of  the  plaintiff,  without  bis 
consent,"  &c.  Second  count  thus,  "great  part  of  which  said 
book,  had  been,  before  that  time,  wrongfully  and  injuriously 
copied  and  pirated  from  the  said  book  of  the  plaintiff,  with- 
out his  consent,"  &c.  and  some  other  counts  added.  Found, 
the  original  foundation  of  both  books,  was  a  work  first  pub- 
lished in  1771,  by  Mr.  Patterson ;  thence  to  1796,  this  work 
went  through  eleven  editions.  In  1797,  the  plaintiff  was 
employed  by  the  post-master  general  tomakean  actual  sur- 
vey of  the  principal  roads;  and  the  book  published  by  him 
with  their  leave,  contained  material  corrections  of  and  addi- 
tions to  the  last  edition  of  the  original  work,  by  Patterson*  The 
principal  of  these  consisted  in  some  corrections  of  distances,  . 
by  the  actual  surveys ;  in  the  admeasurement  of  distances 
from  inn  to  inn,  in  the  several  post  towns,  in  addition  to 
those  from  one  town  to  another;  in  an  index  to  the  roads, 
more  copious  than  the  former  one;  in  an  additional  num- 
ber of  gentlemen's  seats,  by  the  road-side ;  in  a  rejection 
of  some  routes,  and  an  addition  of  many  others.  Defend- 
ant's work,  published  as  the  twelfth  edition  of  the  original 
work  of  Patterson,  appeared  to  be  copied,  nine  tenths  of  it, 
verbatim,  from  the  plaintiff's  improvements,  and  many  of  the 
alterations  merely  colourable.  Held,  1.  The  plaintiff  had  no 
right  to  recover,  as  to  any  part  of  his  book  which  he  had 
taken  from  Mr.  Patterson's  ;  but  2.  he  bad  a  right  to  his  own 
additions  and  alterations,  many  of  which  were  deemed  ma- 
terial and  valuable;  and  the  defendants  were  answerable, 
at  least,  for  copying  those  parts  in  their  book :  3.  An  au- 
thor may  have  a  copy  right  to  a  part  of  a  work,  though  he 
have  not  an  exclusive  right  to  the  whole  book :  4.  A  may  be 
at  liberty  to  publish  an  original  work;  but  if  he  publish  it 
with  B's  notes,  he  is  liable  to  B's  action  as  to  the  notes. 

§  10.  But  one  is  not  liable  to  another  author,  if  he  vary  in  1  East  361. 
principles,  though  he  may  copy  forms,  &c. ;  as  where  an  ac-  Loyde  r. 
tion  was  brought  by  the  plaintiff  against  the  defendants,  for  J£$re'A'  D* 
pirating  sea  charts,  protected  by  statute.     Tbecharts,  which 
bad  been  copied,  were  four  in  number,  which  the  defendant 
bad  made  into  one  map.     The  defendant  had  taken  the  body 
of  his  publication  from  the  plaintiff's,  but  had  made  many 
alterations  and  improvements  on  them.    The  plaintiff  had 
been  at  great  expense  to  collect  materials,  from  £4,000  to 
£3,000  ;  and  one  witness  thought  it  was  some  improvement 
on  former  charts,  as  justly  to  be  deemed  a  new  work.     But 
for  the  defendant,  it  was  proved  there  were  important  im- 
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provements  in  his  map,  and  the  plaintiff's  was  founded  on  no 
useful  principle,  neither  of  ihe  Mercator,  nor  the  plain,  chart, 
but  upon  a  corruption  of  both  ;  that  there  were  only  two 
kinds  of  charts — the  plain,  now  very  little  used,  and  the 
Mercator,  very  necessary  in  the  higher  latitudes,  and  the 
plaintiff'  map  was  on  no  principles  recognized  by  seamen, 
and  no  rules  of  navigation  could  be  applied  to  them,  and  so, 
useless.  Lord  Mansfield,  C.  J.  The  statute  secures  copy 
rights  to  the  authors,  and  guards  the  piracy  of  the  words 
and  sentences  ;  but  it  does  not  prohibit  writing  on  the  same 
subject.  The  question  before  the  jury  is,  if  the  alterations 
are  colourable  or  not.  "There  must  be  such  a  similitude, 
as  to  make  it  probable  and  reasonable,  that  one  is  a  trans- 
cript  of  the  other,  and  nothing  more  than  a  transcript.  So  in 
the  case  of  prints:  no  doubt  different  men  take  engravings 
from  the  same  picture.  The  same  principle  holds  with  re- 
gard to  charts  :  whoever  has  it  in  his  intention  to  publish  a 
chart,  may  take  advantage  of  all  prior  publications."  In 
this  case  are  improvements  made  by  the  defendant.  The 
plaintiff's  chart  is  on  a  wrong  principle,  inapplicable  to  navi- 
gation ;  "the  defendant,  therefore,  has  been  correcting  errors 
and  not  servilely  copyingl  If  you  think  so,  you  will  find  for 
the  defendants ;  if  you  think  it  is  a  mere  servile  imitation^  and 
piratedfrom  the  other,  you  will  find  for  the  plaintiff.1'  Verdict 
for  the  defendant.  Same  principle  in  Truster  v.  Murray,  1 
East,  363. 

§  11.  The  assignee  of  a  print,  may  maintain  an  action 
against  any  person  who  pirates  it,  and  without  producing  the 
plate  itself  in  evidence.  One  of  the  prints  taken  from  the 
original  plate,  is  evidence.     See  3  Bos.  &  P.  630. 

§  12.  A  patent  is  void,  if  its  specification  be  uncertain,  or  if 
the  patentee  says  he,  by  one  process  can  produce  three 
things,  and  fails  in  any  one  of  three — if  the  specification 
direct  the  same  things  to  be  produced  several  ways,  or 
by  several  different  ingredients,  and  any  one  of  them  fail. 

§  13.  There  cannot  be  a  patent  for  a  philosophical  prin- 
ciple only,  not  capable  of  being  organized  ;  but  may  be  for 
a  machine  improved  by  such  principle;  as  where  Boulton 
&  Watt  brought  case,  against  Hornblower  &  Maberly,  in 
the  common  Pleas,  and  declared  on  a  patent,  dated  January 
1769,  reciting;  Watt  "invented  a  method  of  lessening  the 
consumption  of  steam  and  fuel  in  fire  engines,"  granting  to 
him,  his  executors,  administrators  and  assigns,  the  sole  privi- 
lege, of  "making,  using,  exercising,  and  vending  his  said  in- 
vention," for  fourteen  years,  &c.  forbidding  others  to  use  it, 
&c.  on  condition  he  enrolled  a  specification  in  chancery,  &c. ; 
that  he  did  so  enroll,  &c.     The  method  consisted  of  certain 
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^principles  described,  and  shewing  how  applied  to  the  pur-     Ch.  61. 
poses  of  the  invention.     By  act  of  parliament,  his  right  was      Art.  2. 
extended  to  twenty-five  years.     Watt  resigned  two  thirds  of  >^*v-^/ 
his  interest  to  Boulton  ;  invasion  of  the  right  alleged,  &c. 
and  how.     Plea,  not  guilty;  general  verdict  for  the  plain- 
tiff; defendant  brought  error  in  the  King's  Bench  ;  general 
error  assigned,  also,  "  that  the  invention  for  which  the  letters 
patent  were  granted,  is  not  the  invention  of  any  formed,  or 
organized  machine,  instrument,  or  manufacture,  but  of  mere 
principles  only,  for  which,  no  such  letters  patent  could  by 
aw  be  granted  ;"  twice  ably  argued.     Anotnerobjection  was 
that  the  specification  did  not  contain  a  sufficient  description 
of  the  machine,  and  3.  The  patent  was  taken  for  the  whole, 
when  it  ought  to  have  been  taken  for  an' addition  only  :  the 
addition  alone,  in  the  specification  appearing  to  be  of  the 
plaintiff's  invention.     Judgment  for  the  original  plaintiffs* 
But  had  these  objections  been  true,  in  fact,  the  court  clearly 
deemed  them  valid  ;  but  held,  they  were  not  founded  in  fact. 
No  technical  words,  said  Lord  Kenyon,  are  necessary  to 
explain  the  subject  of  a  patent;  and  be  viewed  the  patent  as 
explained  by  the  specification  ;  that  by  both,  it  was  clear, 
the  patentee  claimed  a  monopoly  for  an  engine,  or  machine, 
composed  of  material  parts,  which  were  to  produce  the  effect 
described ;  "  and  that  the  mode  of  producing  this  is  so  de- 
scribed, as  to  enable  mechanics  to  produce  it."     Held,  also, 
a  patent  may  be  granted  for  an  addition  to  an  old  invention. 
The  proviso  in  this  act  of  21  Jac.  1,  ch.  3,  is  the  sole  founda-  si  Jamee  L 
tion  of  all  the  patent  rights  in  England.     This  act  forbids  all  c.  3,  ■.  6. 
monopolies;  provided,  however,  the  king  is  enabled  to  grant  N°°|>Ject«» 
"  any  letters  patent,  and  grants  of  privilege,  for  the  term  of  oai  0f  ^e 
fourteen  years,  or  under,  thereafter  to  be  made,  of  the  sole  realm,  nor 
working,  or  making  of  any  manner  of  new  manufactures,  with-  that  the  P** 
in  this  realm,  to  the  true  and  first  inventor,  or  inventors  of  such  aifene  Du* n 
manufactures,  which  others,  at  the  time  of  making  such  let-  the  thin* 
ters  patent  and  grants  shall  not  use,  so  as  they  be  not  con-  mU8t  be 
trary  to  the  law,  nor  mischievous  to  the  state  f  by  raising  prices  j^  i47 
of  commodities  at  home,  or  hurt  of  trade,  or  generally  incon-  Edgebeny 
venient"    The  questions  to  be  decided,  obviously  grow  out  *•  Stevens.— 
of  this  provision,  in  England  ;  but  it  is  confined  to  new  rnanu-  p1^?1^  ^ 
factures,  within  England,  to  the  true  and  first  inventor,  and  he  Co.Init.184. 
first  putting  the  machine  in  use  :  More  limited  than  our  acts  Patentee 
of  Congress,  in  which  is,  also,  the  word  improvement.  a.nd  his  *■" 

§  14.  The  specification.     This  is  most  material  in  the  Uni-  p^also 
ted  States,  as  well  as  in  England.     The  general  principle  is  joined, 
against  monopolies,  in  every  well  governed  state  ;  and  to  1  Gal.  R. 
leave  all  pursuits  for  honour  or  profits,  open  to  the  best  ^ov" 
abilities  and  to  the  best  exertions.     But  there  are  exceptions 
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Ch.  61.  to  ibis  rule;  and,  therefore,  to  encourage  and  reward  inge- 
Art.  2.     fluity,  new  and  useful  invention*  and  discoveries,  wise  gov- 

>^^v*<w  ernments  have  granted  to  inventors  of  such,  the  exclusive 
benefit  thereof,  for  a  limited  time,  usually  fourteen  years ; 
but  always  on  a  condition,  fully  expressed  or  implied,  name- 
ly ;  that  the  inventor  give  such  an  exact  description  in  his 
specification  of  his  invention,  as  that,  after  bis  patent  right 
expired,  artists,  and  scientific  men,  may  once,  and  without 
repeated  experiments,  make  and  use  the  thing,  to  all  the 
beneficial  purposes,  expressed  in  the  specification,  and  intend- 
ed ;  for  it  is  this  subsequent  benefit  to  the  public,  which  is 
the  equivalent  for  his  monopoly.  For  another  reason,  this 
specification  ought  to  be  very  exact  and  particular  ;  that  is, 
to  enable  others  to  kpow  precisely  what  tne  invention  patent- 
ed is,  that  they  may  avoid  infringing  it,  and  yet  not  be  pre- 
cluded other  interventions :  3d.  reason,  the  invention  must 
answer  every  purpose  specified,  for  which  the  exclusive 
right  is  granted ;  and  if  it  fail  as  to  any  part,  or  any  pur- 
pose specified,  it  is  void  for  the  whole.  The  public  must 
trust  to  the  inventor's  description,  and  the  monopoly  i? 
granted  tobim  for  all,  and  not  for  apart  of  the  benefits  he 
sets  forth ;  and  whether  his  invention  or  machine  be  new 
and  useful,  or  not,  must  be  decided  by  the  description,  or 
specification,  on  which  he  gets  bis  patent.  It  is  this  descri- 
bed thing  only,  the  patent  can' protect  and  secure  to  his  bene- 
fit. In  fact,  the  specification  must  be  "  a  complete  description 
of  the  thing  to  be  done,  and  the  manner  of  doing  it,  that 
Others  may  be  fully  informed  of  it ;"  8  D.  &  E.  100 ;  "  and 
at  the  end  of  the  fourteen  years,  be  enabled  to  work,  or 
make  the  manufacture,  of  which  the  patentee  was  the  in- 
ventor ;"  id.  Engine,  .method,  device,  contrivance,  may 
mean  the  same  thing,  and  either  may  fall  within  the  descrip- 
tion of"  a  manufacture?."  8  D.  &  E.  106,  107.  See  s.  12 
&  13.  So  a  patent  is  void,  if  the  specification  be  ambiguous, 
or  gives  directions,  tending  to  mislead  the  public.  1  D.  & 
E.  602.    The  specification  must  be  "  in  the  clearest  and  most 

Turner «.       unequivocal  terms,  of  which  the  subject  is  capable,"     1  T). 

*  El en  D*  &  E'  605'    As  if  il  direct  the  use  of  sea  *alt* or  8alt  8*™*  or 

fossil  salt,  or  any  marine  salt,"  and  only  salt  gem  will  do  ; 
here  is  ambiguity,  and  the  specification  is  bad,  and  patent 
void.  As  if  the  patent  be  for  making  white  lead,  and  two 
other  things,  by  one  process,  and  by  the  specification,  the 
process,  as  directed,  does  not  produce  that  which  the  patent 
professes  to  do,  the  patent  itself  is  void.  The  specification 
must  be  so  clear  and  explicit,  "  that  a  man  of  science  may 
be  able  to  produce  the  thing  intended,  without  the  necessity 
of  trying  experiments."     So  if  the  patentee  make  the  article 
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u  with  cheaper  materials  than  Chose  which  he  has  enumeral-    Ch.  61 . 
ed,  although  the  latter  will  answer  the  purpose  equally  well,     Art.  S* 
the  patent  is  void  ;  because  be  does  not  put  the  public  in 
possession  of  the  invention,  or  enable  them  to  derive  the 
same  benefit  he  himself  does."    As  if  he  specify  minium, 
{bad  calcined)  and  it  tfill  not  do  ;  or  his  specification  implies 
fusion,  and  that  fails ;  and  if  hdat  is  to  produce  an  effect,  the 
degree  of  heat  must  be  Specified.     So  when  the  patentee 
fails  in  one  article  in  his  specification,  the  public  is  deceived, 
and  hence,  also,  his  patent  is  void.     "  Slight  defects  in  the 
specification,  wilt  be  sufficient  to  Vacate  the  patent  $"  as  in 
one  for  steel  trusses,  and  the  patentee,  in  tempering  the  steel, 
rub  it  with  tallow,  of  some  use,  but  this  is  omitted  in  the  «vc- 
cification9  it  is  insufficient,  and  the  patent  is  void.     See  also  A" *°*P««#- 
Starkie's  N.  P.  205,  354,  Rex  v.  Cutler.  There  the  invention  ^m&l  ■•*. 
must  be  truly  specified,  and  must  be  as  extensive  as  the  pa-  of  act  of 
tent.     This  cannot  be  for  the  whole  machine,  and  that  for  an  Conffe8,,0o 
addition  or  an  improvement  only.     Bailer's  N.  P.,  and  cases  Hwrnarv. 
above;  also  11  East  101 ;  HVesey  180;  It  East  109, the  Piayne. 
King  v.  Etse;  (see  3  Inst.  184, cases;)  Bui.  N.  P.  76. 

§  15.  To  entitle  a  man  to  a  patent,  the  invention  must  be  Wood  t. 
new  to  the  world;  but  is  not  so,  if  the  patentee,  himself,  use  ^MImVs. 
it  before  he  gets  his  patent.     1  Holt's  N,  P.  R.  58.     And  — M'Farlane 
if  for  an  addition  or  an  improvement,  patent  must  be  for  that  ▼.  Price, 
only ;  and  the  specification  must  accurately  describe  what  is  ije8eyc? 
new,  and  what  is  old.    1  Starkie's  N.  P.  199.    The  improve-  ^ame  5 
ment  may  be  sold  by  itself.    The  particulars  of  the  new  part 
must  be  specified,  and  distinguished  from  the  old;  but  the 
particulars  of  the  old  part,  before  patented,  need  not  be 
stated  ;  Reference  thereto  is  enough.     11  East  101 ;  14  Ve- 
sey rso. 

§  16.  A  alleged  be  had  a  right  to  a  patent  machine,  and  3D. &  E. 
covenanted  with  B,  that  he  should  use  it  in  a  particular  man-  438,  Haynes 
ner;  in  consideration  whereof,  B  covenanted  he  would  not  T-3Wtby. 
use  any  other.    In  an  action  of  covenant,  A  against  B,  he  is 
not  estopped  by  his  covenant,  to  plead  that  the  invention  was 
not  new,  or  that  A  was  not  the  inventor;  and  may  shew  it  is        " 
void.    But  where  one  is  not  allowed  to  aver  against  a  deed. 
Oldham  v.  Langmead,  Ch.  1(0,  a.  1,  s.  13.    As  to  scirt  fa- 
cias, to  vacate  a  patent,  see  2  Saund.  Wins.  72. 

Art.  3.  further  American  casts,  4rc* 

§  1.  Error  to  the  Circuit  Court,  Pennsylvania.    Case,  by  3  Wheaton's 
Evans,  plaintiff,  for  an  infringement  of  his  patent  right,  to  **  45^ 
the  use  of  his  improved  hopperboy,  one  of  the  several  ma-  Eaton, 
chines  discovered,  invented,  improved,  and  applied  by  him, 
to  the  ar*  of  manufacturing  flour  and  meal.  Plea,  not  guilty ; 
and  defendant  gave  notice,  he  would  prove,  at  the  trial,  that 
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y.  Dieker- 

ton.— 
3  Maolele 
Sel.  7—9.  j 


said  machine  had  been  used  prior  to  the  plaintiff's  alleged* 
invention,  in  several  places  specified,  or  some  of  them  ;  "  and 
also,  at  sundry  other  places  in  Pennsylvania,  Maryland,  and 
elsewhere  in  the  United  Slates."  Defendant  having  given 
evidence  as  to  some  of  the  specified  places,  was  admitted  to 
give  evidence  as  to  some  of  these  other  pi  aces,  not  otherwise 
specified,  but  thus  generally;  care  being  taken,  to  prevent 
surprise.  Could  it  be  admitted  otherwise  ?  Sundry  points 
were  decided  in  this  case,  but  of  little  public  use ;  because 
most  of  them  were  affected  by  a  special  act  of  Congress, 
passed  for  Evans' relief :  2.  However,  held,  on  general  prin- 
ciples, if  the  invention  secured  by  the  patent  had  been  in 
use,  or  described  tn  a  public  work,  prior  to  the  plaintiff's 
alleged  discovery,  his  patent  was  void,  though  he  were  igno- 
rant of  such  prior  use  or  description;  Same  rule  in  English 
cases:  Also,  held,  3.  be  was  bound,  if  he  made  an  improve- 
ment on  old  machines,  to  show  the  extent  of  his  improvement* 
clearly,  as  stated  in  the  above  English  cases. 

§  2.  No  discovery  is  considered  as  new,  previously  made 
by  another,  and  put  into  use ;  and  tbe  priority  of  patent  does 
not  vary  the  case.  1  Gal.  433.  It  cannot  be  new,  if  before 
in  use.  How  the  original  discovery  by  one,  and  improvement 
thereon,  by  another,  are  kept  distinct.  See  2d  section,  act 
1793. 

§  3.  By  the  first  section  of  the  act  of  April,  1800,  the  pa- 
tentee must  make  oath, "  that  such  invention,  art,  or  discove- 
ry, hath  not,  to  the  best  of  bis  or  her  knowledge  or  benefit, 
been  known  or  used,  either  in  this  or  any  foreign  country.'7 
By  the  second  section,  a  deceased  inventor's  representatives 
may  obtain  a  patent.  Third  section  gives  treble  damages  in 
case.  See  Construction,  1  Gal.  429,  478,  485;  2  Gal.  51. 
See  other  constructions  on  these  acts,  1  Mason's  R.  182, 
Lowell  v.  Lewis,  Bedford  v.  Hunt,  and  Stearns  v.  Barrett. 
As  to  the  damages,  specification,  matter  in  evidence  on  the 
general  issue,  &c.  as  to  assigning,  ch.  14,  a.  3,  s.  22. 

§  4.  If  the  defendant  fraudulently  obtain  a  patent  for  tbe 
plaintiff's  invention,  when  privately  informed  of  it,  tbe  plain- 
tiff has  a  right  of  action  against  him. 

§  5.  Assignment  of  a  copy  right  must  be  in  writing,  to 
avail  the  assignee  in  a  suit  for  pirating  it. 

§  6.  A  contract  to  reprint  any  literary  work  in  violation 
of  a  copy  right  secured  to  a  third  person,  is  void,  and  if 
with  a  knowledge  of  his  right,  a  printer  makes  such  a  con- 
tract, he  cannot  recover  for  his  labour.  3  Day's  Cases  in  E. 
145,  Nichols  v.  Ruggles  &  al.  Other  cases  of  patent  rights, 
O'Reilley's  case,  1  Ves.  Jr.  112,  130;  3  Meriv.  612,  Hill  *. 
Thompson. 
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§  6.  Sttmn  b*at+—4xelu$ivc  right  It  twe  in  ,Afu»  Yori,  4y    £%•  61 » 
•Statute*  4re,  3. 

9  Johns.  R.  507  to  S90,  Ltt>*ng*<<>*  4r  4*.  v*  Fipt  /*go» 
4^  a/.  In  March,  1787,  the  legislature  of  New  York  granted 
to  John  Fitch,  his  heirs,  executors,  and  administrators,  and  asr 
signs,  to  encourage  a  useful  improvement,  the  sole  and  exclu- 
sive right  and  privilege  of  making,  employing,  and  navigating 
all  kinds  of  beats  or  water  craft,  which  might  be  impelled 
through  the  water  by  force  of  fire  or  steam,  in  all  the  creeks, 
rivers,  and  bays,  and  waters,  whatsoever,  within  that  state, 
for  fourteen  years*  He  never  having  used  this  privilege,  the 
same  legislature,  in  March,  1798,  repealed  said  act,  and 
granted  the  same  exclusive  privileges  to  Robert  R.  Livingston, 
for  twenty  years,  giving  proof,  &c*  in  one  year*  He  effected 
nothing  material  till  April,  1803,  when  Robert  Fulton  joined 
with  him,  &c. ;  and  by  acts  then  passed,  and  afterwards,  t? 
April,  1811,  said  privilege  was  so  secured  to  them  for  twen- 
ty years  from  April  5, 1803*  This  term  was  extended  to 
thirty  years ;  between  April  and  July,  1808,  they  gave  the 
required  evidence,  that  they  had  constructed  a  steam-boat  of 
more  than  twenty  tons,  propelled  by  steam,  mora  than  feur 
miles  an  hour,  against  the  stream  of  the  Hudson,  between 
New  York  and  Albany.  The  statutes  further  provided,  that 
if  an  j  persons,  with  such  boats,  interfered  with  the  privilege? 
of  Livingston  and  Fulton,  such  boats  should  be  forfeited  t? 
them,  &c*  Van  Ingen  and  company  employed  on  that  river, 
their  steam-boat,  in  opposition  to  the  said  exclusive  right  of 
Livingston  and  Fulton,  whereby  thev  averred  in  their  bill, 
said  boat  was  forfeited  to  them  and  became  their  property ; 
that  they  demanded  her  to  be  delivered  to  them  by  said 
Van  Ingen,  &c*  but  they  refused,  claiming  a  right  to  navi- 
gate her  in  said  waters,  and  continuing  to  do  so,  &c,  prer 
tending  no  such  laws  as  above,  had  been  Passed,  or  if  passed, 
the  appellants  had  not  complied  with  the  terms  of  them/ 
The  bill,  notwithstanding  the  forfeiture  they  claimed,  prayed 
that  the  respondents  be  enjoined  from  so  using  their  1***, 
&c.  In  October,  1811,  the  respondent*,  in  the  court  of  chanr 
eery,  read  an  act  of  the  same  legislators,  passed  April  9, 
1811,  declaring  said  forfeiture,  &c,  &c.  The  appellants  adt 
mitted,  that  before  they  filed  their  bill,  they  commenced  » 
action  of  detinue,  which  was  pending)  for  the  recovery  of 
said  boat* 

The  chancellor,  November  18,  1811,  denied  the  injuncr 
tion ;  the  respondents  urged,  that  said  exclusive  navigation 
was  contrary  to  the  constitution  of  the  United  6tates :  2. 
That  the  statute,  under  which  Livingston  and  Fulton  claimed, 
haying  provided  a  remedy  for  the  violation  of  lite  exclusive 
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Ch.  61.     right,  chancery  must  leave  them  to  pursue  it,  without  its  in- 
Art.  3.     terference.  The  chancellor,  in  giving  his  reasons  in  the  court 
of  errors,  relied  on  the  eighth  section  of  the  first  article  of 
the  constitution  of  the  United  States,  conferring  on  congress 
the  power  "  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  states ;  to  promote  the  progress  of  science 
and  useful  arts,  by  securing  for  limited  times,  to  authors 
and  inventors,  the  exclusive  right  to  their  respective  writ- 
ings and  discoveries;"  also,  on  the  second  section  of  the 
fourth  article,  which  declares,  "that  the  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges  and  immunities 
of  citizens  of  the  several  states ;"  and  observed  the  grant 
was  of  the  propelling  power  at  large,  on  the  waters  of  the 
state,  if  applied  to  navigating  vessels.     He  relied  on  2  Bl. 
Com.  14,  18;  Brownl.  142;  Co.  Lit.  4,  stating,  air  and  run- 
ning water  cannot  be  exclusively  possessed,  but  in  a  limited 
manner ;  also,  on  Justinian's  law,  admitting  them  to  be  a 
common  right,  &c.     Institutes,  lib.  3,  tit  1;  lib.  2,  tit.  2; 
also,  Domat,  29,  398 ;  also,  Bract,  lib.  1,  ch.  12,  s.  6;  Hale 
on  Rivers  and  Ports,  83 ;  Davies'  R.  149;  1  Mod.  105;  6 
Mod-  73  ;  1  -Salk.  357 ;  4  Burr.  2164 ;  Mac.  Char.  C.  23 ; 
Harg.  Law  Tracts,  84,  110;  all  tending  to  show  that  grants 
made  to  individuals  of  air,  in  the  sea,  and  flowing  waters, 
have  been  subject  to  the  public  right.    The  chancellor  said 
the  common  law  was  the  law  of  all  the  states  in  the  Union, 
when  the  federal  constitution  was  adopted,  and  that  it  was  a 
question,  "  how  far  a  particular  state  may  detract  from  privi- 
leges and  immunities,  at  common  law  incapable  of  annihila- 
tion or  restraint,  common  to  all  at  the  time  the  constitution 
was  adopted,  and  regulated  by  principles  which  shielded 
them  from  every  species  of  private  appropriation."    He  de- 
nied the  claim  of  Livingston  and  Fulton,  was  "  founded  on 
original  invention,"  and  said,  "  the  mode  of  generating  steam 
and  its  properties,  were  known  as  early  as  the  17th  century; 
a  patent  for  a  steam-engine  was  granted  in  England,  late  in 
that  century ;"  stated  Fitch's  case ;  that  there  was  no  pre- 
existing common  law  right;  and  that  the  same  statute  which 
gave  the  right,  gave  a  remedy,  which  he  deemed  the  only  one ; 
cited  3  Vesey,  Jr.  140,  Bolton  v.  Bull ;  14  Vesey,  Jr.  130, 
Harmer  p.  Plane. 

In  the  court  of  errors  the  appellants'  counsel  made  seven- 
teen important  questions,  and  asserted  there  were  eight  cases 
they  described,  in  which  chancery  ought  to  issue  injunctions. 
The  respondents9  counsel  made  five  important  questions. 

Yates,  J.  made  two  questions :  1 .  Were  said  statutes  «m- 
etitutional  f  2.  If  so,  were  the  appellants  entitled  to  aa  in- 
junction? He  seemed  to  think  they  were  not  weenfort,  nor 


COPY  RIGHTS,  &c.  539 

pretended  to  be,  but  possessors  or  improvers  of  an  old  inven-  Ch.  61* 
Hon  ;  and  that  congress'  power  was  confined  to  authors  and  Art.  5. 
inventors,  by  said  eighth  section.  Hence  the  several  states 
retained  the  power  as  to  improving  and  using  discoveries  pre- 
viously made ;  that  said  statutes  did  not  interfere  with  the 
power  of  congress  to  regulate  commerce,  any  more  than  state 
statutes  establishing  ferries,  bridges,  turnpikes,  roads,  ca- 
nals, &c.  that  they  made  no  distinction  between  citizens  of 
New  York  and  those  of  other  states,  and  that  the  forfeiture 
was  no  objection  to  the  injunction.  He  relied  on  Gyles-  v. 
Wilcox,  2  Atk.  141,  supporting  an  injunction  in  favour  of  a 
statute  right,  though  there  was  a  forfeiture ;  on  Blackwell  v* 
Harper,  2  Atk.  92 ;  1  Yes.  476 ;  3  Yes.  1 49 ;  Harraer  v. 
Plane,  14  Yes.  130 ;  6  Yes.  707;  and  1  Bro.  451. 

Van  Ness,  J.  of  the  same  opinion. 

Spencer,  J.  being  related  to  some  of  the  parties,  gave  no 
opinion. 

Thompson,  J.  held,  said  statutes  were  constitutional,  for 
nearly  the  same  reasons ;  also,  agreed  as  to  the  injunction, 
though  he  cited  other  authorities,  as  Boulton  v.  Bull ;  see  ch. 
61,  a.  2,  s.  13;  Cowper's  Eq.  PL  157;  Mitford,  129;  2 
Atk.  485 ;  4  D.  &  E.  205. 

Kent,  C.  J.  agreed  as  to  the  constitutionality  and  injunc- 
tion ;  gave  his  reasons  at  large,  but  nearly  the  same  as  those 
of  the  other  judges,  as  far  as  theirs  went ;  he  expanded  his 
arguments  more  than  they  did  their's,  and,  as  to  the  injunc- 
tion, affirmed  what  they  in  substance  did ;  that  is,  that  "in- 
junctions are  always  granted  to  secure  the  enjoyment  of 
statute  privileges,  of  which  the  party  is  in  actual  possession, 
unless  the  right  be  doubtful."     unanimous  decision. 

A  patent  is  granted  to  several  persons,  at  their  equal  ex- 
pense, and  if  it  appear  by  the  recital  in  deeds,  they  intended 
to  be  tenants  in  common,  they  will  be  deemed  such,  and  not 
joint-tenants,  though  the  patent  be  to  them  jointly.  2  Caines' 
Cases,  326,  Cuyler  &  al.  v.  Bradt  &  al. ;  5  Bin.  1 22 ;  2  Me- 
riv.  446,  Newberry  v.  James ;  other  patent  cases,  Hesse  v. 
Stevenson,  3  Bos.  &  P.  565,  578,  the  King  v.  Wheeler; 
2  Barn,  and  Aid.  344. 

Other  forms  of  declarations,  &c.  referred  to,  on  a  statute 
for  pirating  prints  in  a  Magazine,  7  Winter,  225,  six  counts; 
8  Wentw.  431,  434,  Index,  32;  Form  of  Declaration,  4 
Burr.  2305. 
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Art.  1.  General  principles,    §  1.  This  action  (or  deceit  and 
cheating,  is  of  extensive  Use*  and  often  has  in  it  a  mixture  of 
contract  and  fraud,  and  the  frauds  or  deceptions,  for  which 
this  action  lies,  are  of  various  degrees.    A  deceit  or  cheat,  for 
which  this  action  lies,  is  sometimes  merely  private,  for  which 
no  indictment  lies;   sometimes  otherwise,  and  indictable, 
sometimes  riot  indictable ;  because  a  mere  lie,  the  party  de- 
ceived or  cheated,  should  and  might  have  guarded  against  ( 
l  Wilt.  901,  and  sometimes  so  accompanied  by  false  tokens,  as  to  de- 
Rex  v.  Cam-  ceive  a  prudent  and  cbreful  man. 
iTn*  P  90       §  ^  action  for  a  deceit  "  lies  wherever  a  person  has, 

1  Cro.  44,  by  false  affirmation,  or  otherwise,  imposed  upon  another  to  his 
Dale's  case,  damage,  who  has  placed  a  reasonable  confidence  in  him ;" 

*m  C*£&  D"  **  ^  a  maa  ***  P09*68*^11  °f  a  horse,  or  other  goods,  sell  them 
•  for  his  own  to  another ;  for  possession  of  a  personal  chattel  is 

colour  of  title,  and  therefore,  it  was  but  a  reasonable  confi- 
dence the  buyer  placed  iti  him,  when  he  affirmed  it  to  be  his 
s  Selw.  581,  own;  but  the  plaintiff  must  allege  and  prove  the  defendant 
cites  Dale1!  knew  it  not  to  be  his  own,  or  that  he  falsely  and  fraudulently 
caj€a  affirmed  it  was*    See  after  cases. 

Cro.  EL  884,  §  3.  In  this  case,  the  plaintiff  declared,  that  the  defendant 
Groyener  v.  warranted  two  oxen  were  sound,  and  averred  they  were  not 

2  Jfrp*  456.  ****&  >  on  not  gwlty  pleaded,  the  jury  found  that  one  of  them 
— 6Bac.  "  was  not  sound,  and  judgment  for  the  plaintiff,  though  it  was 
Abr.  904.       objected  that  the  declaration  was  on  contract,  the  warranty, 

and  ought  to  be  proved  as  it  was  alleged ;  but  the  court 
held)  as  above  ;  for  the  action  is  not  founded  on  the  con- 
tract^ but  on  the  deceit. 
Assumpsit  in      §  4.  There  are  in  the  books,  many  of  these  mixed  cases  of 
the  natore  of  contract  and  tort  or  deceit  %  the  transaction  between  the  par- 
Wentw.  71    ties  has  something  of  contract  in  it,  as  here  the  warranty  ;  as 
126, 127,  '  where  a  master  of  a  vessel  engages  to  do  his  duty,  so  far  is 
to*  141'       contract ;  but  the  party  thus  impliedly  contracting,  or  express- 
ly warranting,  also  makes  false  affirmation,  or  neglects  his  duty, 
or  is  guilty  of  deceit ;  here,  also,  is  fraud  or  deceit  in  the 
transaction,  and  in  many  cases  the  plaintiff  may  ground  his 
action  on  either  the  contract  or  deceit ;  and  as  the  declara- 
tions are  formed  in  the  books,  it  is  often  difficult  to  know  on 
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which  the  action  goes ;  hence  has  arisen  many  questions,    Ch.  62. 
whether  the  action  is  tort  or  contract ;  and  in  some  of  the    Art.  1. 
cases,  so  nice  is  the  distinction,  and  so  peculiar  this  mixture,  v*^v*w 
in  the  same  case,  of  contract  and  tort  of  some  kind,  there  is 
no  avoiding  tedious  litigation  in  this  respect,  but  by  a  liberal 
practice,  and  allowing,  as  has  frequently  been  done,  either 
to  be  good. 

£  5,  The  law  implies  that  every  transaction  is  fair  and  10  Co.  56.— 
honest,  and  that  every  one  engages  it  is  so;  as  that  my  \^'^^L 
weights  are  good ;  that  the  goods  I  sell  are  mine,  and  of  the  i  Com.  D. 
kind  I  say  they  are ;  and  that  the  provisions  I  sell  are  whole-  231, 232,6c. 
some. 

§  6.  Fraud,  covin,  collusion,  And  deceit,  are  often  used  as  Co.  L.  357. 
synonymous  words,  and  are  odious  in  law.    Covin  is  defined  ~J  E«>  *°* 
to  be  a  secret  assent  in  the  hearts  of  two  or  more,  to  defraud  419.Z-3  bi. 
and  prejudice  another  person ;  and  if  one  cheat  me  with  Com.  164. 
false  cards,  dice  or  weights,  this  action  lies. 

§  7.  So  if  one  sell  goods  as  his  own,  which  are  not  his,  the  3  Bl.  Com. 
buyer  may  have  this  action  against  him  without  any  express  ™4;  *  ^v 
warranty  ;  for  there  is  an  implied  one  annexed  to  every  sale  6  j^ni.  r. 
in  respect  to  the  title  of  the  vender ;  and  selling  as  his  own,  is  181. 
affirming  they  are  his.    The  action  on  the  whole,  is  deceit, 
though  there  is  this  implied  warranty  or  contract ;  for  his  sell* 
ing  as  his  own,  amounts  to  an  affirmation  they  are  so ;  this 
affirmation  being  false,  it  is  a  deception ;  and  so  the  gist  of 
the  case  is  deceit ;  (otherwise,  where  there  is  an  express  war- 
ranty.) . 

§  8.  As  where  the  plaintiff  declared,  that  the  defendant  Cro.  Jam. 
falsely  and  deceitfully  sold  him  two  hundred  and  twenty  sheep,  47*>  *[*%£■ 
affirming  them  to  be  his  own ;  whereas,  truly,  they  were  tne  J-2Bac.595*. 
'sheep  of  J.  S.   Plea,  not  guilty,  and  judgment  for  the  plaintiff,  — 2  Esp. 
after  a  motion  in  arrest  of  judgment,  urging  the  plaintiff  had  i17*""^}  ^ 
ttot  shown  the  defendant  had  committed  any  offence,  in  affirm-  _j  g^    * 

ing  them  to  be  his ;  and,  because  the  plaintiff  did  not  show  he  211 

had  sustained  any  damage,  or  that  J.  S.  had  retaken  the  C&rthew. 
sheep,  or  sued  the  plaintiff  for  them  5  but  the  court  decided,  ^^Jmt. 
that  the  affirming  by  the  defendant  the  goods  were  his,  which  -isprigwell* 
he  knew  belonged  to  another,  was  the  offence,  and  cause  of  ac-  «.  Allen.— 
tion ;  and  that  if  the  plaintiff  should  wait  till  the  true  owner  Aley*>91« 
called  on  him,  it  might  be  too  late,  and  so  before  the  money 
is  paid^  for  the  defendant  may  sue  for  that. 

6  9.  So  where  one  has  (he  possession  of  personal  goods,  and  Bui.  K.  P. 
sells  them,  the  bare  affirming  them  to  be  his,  amounts  to  a  war-  ?'"""^i!K 
ranty ;  and  an  action  lies  on  the  affirmation ;  for  his  having  salk.  210, 
possession  is  a  colour  of  title;  and  perhaps  no  other  title  can  211,  Dale's 
be  made  out ;  but  the  action  is  deceit,  as  the  affirmation  is  S^ITf^0* 
false.     But  otherwise,  if  the  seller  be  not  in  possession ;  for  j  £om!  D. 

232. 
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Ch.  62.    then  there  may  be  room  to  question  his  title ;  and  then  the 
Art.  1  •      buyer  ought  to  take  care  that  he  get  an  express  warranty  or 
v^v-v/  good  title ;  and  generally,  the  buyer  of  lands  must  look  to  the 
title,  whether  the  seller  be  in  possession  or  not ;  for  possession 
is  not  evidence  of  title  as  to  lands,  as  it  is  in  regard  to  goods* 
Bui.  N.  P.         §  10.  But  if  the  defendant  buy  the  thing,  bona  fia%  and 
31.  have  reason  to  suppose  it  is  his,  no  action  lies ;  this  must  be 

because  he  himself  is  deceived ;  but  if  he  affirm  the  thing  to 
be  his,  and  he  or  the  buyer  must  lose  it,  because  the  true 
owner  takes  it  away,  1  conceive  an  action  lies  on  this  affirma- 
tion, it  being  false;  and  though  the  defendant  does  not,  in 
fact,  know  it  is  so,  yet  he,  in  such  a  case,  makes  it  at  his 
peril,  when  he  or  the  innocent  purchaser  must  lose  the  thing, 
and  the  defendant's  false  affirmation  deceives  the  plaintiff, 
though  the  defendant  may  not  know  it  is  false.     Further, 
post. 
Co.  L.  102.       §11.  But  the  defendant  is  not  bound  to  answer  the  goodness 
--F<mb.3T3.  0f  the  wares,  unless  he  expressly  warrant  them  to  be  sound  and 
462.— ch?"    ?°°^ :  or  uniess  A<  knew  them  to  be  bad,  and  used  some  art  to 
62,  a.  4,  •*.      disguise  them  ;  or  unless  they  be  different  from  what  he  repre» 
16.—  sents  them  to  be  to  the  buyer.     In  other  words,  the  defendant  is 

165.-4Em>  not  answerakle  fc>r  the  goodness  of  the  goods,  if  he  do  not  ea> 
4i6y  South-  presshf  warrant  them  to  be  good,  and  if  he  do  not  any  way  misrejh 
em  v.  resent  them*    He  must  warrant  or  deceive  as  to  the  quality. 

??7nl       c^-  9>  a.  14,  s.  8  ;  ch.  62,  a.  1,  s.  13  ;  ch.  9,  a.  14,  s.  3 ;  ch.  62,  a. 
44rJ*        2, s.  1 ;  ch.  20, a.  5,  s.  7 ;  4  D. &E.  28 ;  2 East,  448 ;  Peaked 
East,  314.      N.  P.  123 ;  5  Vesey,  508  ;  6  do.  678  ;  10  do.  505>  Bowles 
v.  Atkinson;  Sugd.  199. 

§  12.  An  express  warranty  extends  to  all  faults,  known  or 

unknown  to  the  vender. 

Dooei.  17,        §  1 3.  In  this  case,  Lord  Mansfield  held,  u  that  one  selling 

wnk•aa!l.,''  without  warranty  for  a  sound  price,  may  be  the  ground  of  as- 

Contra£       sumpsit.  But  in  that  case,  it  ought  to  be  laid,  that  tne  defendant 

Calnes'  R.     knew  of  the  unsoundness."    u  The  warranty  including  a  pro* 

48,  Seixas  v.  mist,  must  be  declared  on  as  such."   In  this  case  there  was  an 

Roth  the      expn**  warranty.    This  opinion  of  Lord  Mansfield  was  fo- 

detcription    reign  to  the  action ;  and  that  only  of  a  single  judge,  as  being 

in  the  bin  of  on  an  express  warranty ;  the  case  had*  no  connexion  with  an 

warrant  ^  *mP^^  ont  or  deceit.     Nor  does  this  opinion,  though  given  in 

—See  19*      1778,  appear  to  be  confirmed  by  any  subsequent  one.  -  This 

Johns.  R.      case  or  opinion,  supposes  the  seller,  for  a  sound  price,  does 

ciTV         impliedly  warrant  or  promise  his  goods  are  sound  ;  and  so  as 

ro  **"       to  be  the  ground  of  assumpsit,  contrary  to  most  of  the  settled 

cases  in  the  books,  because,  as  has  been  well  said,  the  price 

is  so  loose  a  matter.  » 
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§  14.  A  warranty  can  only  reach  to  a  thing  in  being  at  the    Cm.  62* 
time  of  the  warranty;  and  the  warranty  or  affirmation  must     Art.  1. 
be  on  the  sale  ;  for  if  it  be  afterward,  it  is  void.    The  expres-  v^*v-^y 
sion  is,  warrantizando  vendidit.    And  if  one  warrant  a  horse  3  Bl.  Com. 
to  be  sound,  the  want  of  an  eye  is  a  breach.    So,  short  mea-  ^ *iu^" 
sure  in  cloth,  is  a  breach  of  the  warranty,  for  the  defect  in  gtra.  414.— 
the  measure  is  not  visible  to  the  eye.   See  Parkerson  v.  Lee, 
a.  2  s.  17  ;  2  Esp.  415 ;  1  Com.  D.  230,  Butterfield  v.  Bur- 
rough. 

§  li>.  But  even  an  express  warranty  does  not  extend  to  vi-  3  Bl.  Com. 
sible  defects,  as  the  want  of  an  ear  of  a  horse*     1  Com.  D.  I?6'"??,. 
34 ;  F.  N.  B.  224,  in  notes ;  1  Com.  D.  231,  234 :  Otherwise,  ***' 415# 
if  the  buyer  be  blind.   Ch.  225,  a.  11,  s.  1. 

.    §  1 6.  So  a  false  affirmation  is  no  cause  of  action,  if  the  buy-  Boiler's  N. 
er  can  inform  himself.    Risney  v.  Selby.    As  in  regard  to  £-31 — 
the  £30  rent;  and  in  regard  to  title  to  real  estate,  he  is  held  KJ^fjJj^ 
to  inform  himself.    Cro.  Jam.  386,  Baily  v.  Merril.  — 3  D.  &  e! 

§  1 7.  The  buyer's  confidence  must  be  necessary  ,*  as  where  55. 
one  fraudulently  affirmed  the  rent  of  the  land,  the  plaintiff  was ,  ^"P*  41*» 
about  to  buy,  was  £30  a  year,  when  in  fact,  it  was  only  £20,  seiby^— * 
whereby  the  plaintiff  was  induced  to  give  so  much  more  for  Salk.  211 — 
the  land  than  it  was  worth.   Moved  in  arrest  of  judgment,  and  *  Sid.  146, 
urged,  the  plaintiff  ought  not  to  have  taken  the  defendant's  chiMei?—" 
word.    But  judgment  for  the  plaintiff,  for  the  court  held,  the  s  Ld.  Ray. 
rent  was  a  matter  in  the  private  knowledge  only  of  the  lessor  11 18.— 
and  lessee,  and  a  false  affirmation,  a  cheat.  But  no  action  would  yen? T.'* 
have  lain  for  saying  J.  S.  would  give  so  much.    Nor  if  the 
buyer  could  have  informed  himself,  and  uglected  to  do  it, 
even  if  the  seller  had  no  title.    Sugden,  347 ;  1  Com.  D. 
234;   2  Dall.  91.    A  warranty  does  not  extend  to  visible 
defects ;  2  Caines'  R.  202. 

§18.  "As  to  the  doctrine  of  implied  warranty,  that  the 
article  sold,  is  of  the  ordinary  quality  of  articles  of  its  kind, 
or  equal  throughout,  to  the  sample  seen,  it  applies  only  to 
articles  susceptible  of  a  standard  quality ;  or  which  are  sold 
by  samples ;  and  does  not  extend  to  lands,  which  have  no 
standard  quality,  and  must  depend,  for  their  value,  on  a  va- 
riety of  circumstances,  none  of  which  are  reducible  to  a 


common  measure." 


§  19.  So  if  one  does  a  thing  in  another's  name,  this  action  1  Com.  D. 
of  deceit  lies,  if  that  other  be  damaged  by  it :  as  if  one,  SSr"^' 
without  my  knowledge,  sues  out  a  writ  m  my  name,  and  then        " 
becomes  nonsuit,  &c.  whereby  I  am  subject  to  costs ;  or  ac- 
knowledges a  statute  in  my  name,  whereby  I  am  taken. 

§  20.  So  if  the  defendant  deceive  the  plaintiff  in  the  cure  of  Register, 
a  wound.    So  against  an  attorney  for  deceitfully  absenting  m- 
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Ch.  62*  himself*    So  for  falsely  making  an  attorney  far  the  plaintiff 

Jlru  2#.  who  lets  judgment  go  by  default*    So  for  deceitfully  suing 

v^w  out  a  writ  of  protection* 

Salk.  t80,  §21.  A  factor  abroad,  sold  silks  of  one  kind  for  those  of 

chJS.!l  another,  and  it  was  held)  an  action  lay  against  the  merchant, 

Stra.  «3&3.-~  though  the  factor  was  beyond  sea.     Here  was  a  deceit  prac* 

2  Com.  D.  Used  by  the  factor,  in  the  course  of  his  principal's  business. 

332*  and  if  cloth  be  warranted  of  such  a  length,  and  it  be  not 

2  D.  &  E.  so,  this  action  lies.    But  quaere  if  against  the  factor  himself. 

B*chu! '  v       §  22#  Com  on  a  warranty  °f  a  horse,  against  the  seller. 

Parnihaw.  *  Held,  if  a  horse  sold  at  auction,  be  warranted  sound,  and  six 

years  old,  and  it  be  one  of  the  conditions  of  sale,  he  shall  be 

deemed  sound  unless  returned  in  two  days.    This  condition 

applies  only  to  the  warranty  of  soundness ;  hence  if  so  sold, 

he  be  found  to  be  12  years  old,  10  days  after  the  sale,  and 

then  was  offered  to  the  seller  and  refused  by  him;  held,  an 

action  lay  against  him,  though  the  buyer  has  sold  the  horse 

to  another,  after  offering  him  to  the  seller. 

Art.  2.  Several  cases  in  English  books* 

3D.  &E.51      §1.  This  action  lies  for  falsely  recommending  a  person, 

j°^'Pa>-    as  where  the  plaintiff  asked  the  defendant  if  J.  S.  might 

FreemanX  **  safely  trusted   £1000,  and    the  defendant   knowingly, 

Dec'ns.  Am.  foisebf,  and  with  intent  to  deceive,  as  the  plaintiff  alleged,  said 

to606^91'  **e  might  be  so  trusted ;  and  J.  S.  failed  to  pay.     And  the 

Haycraft  v.    court  decided,  *■»*•  action  lay  against  the  defendant,  on  proof, 

Creasy,  posit,  he  knew  the  deficiency  of  J.  S.  and  that  the  defendant  meant 

a.  4.  •.  14—  to  deceive*    This  case,  of  great  consequence  to  men  in  trade, 

Ja£e  ^s*1"    was  t*lus'  as  **  afl§ears  m  ^e  declaration,  on  which  the  mo* 

B.  &  p.  367.  ^on  was  t0  arrest  the  judgment*     The  plaintiffs  stated 

— Eyre*.      the  defendant,  February  21,  1787,  ?t  London,  "intending 

fEast^sis    t0  deceive  an<*  defraud"  the  plaintiffs,  "  did  deceitfully  and 

—3  Johns,     wrongfiilly  encourage  and  persuade  them  to  sell  and  deliver 

R.  271,283,  to  Jno.  C.  Falch,  16  bags  of  cochineal,  of  the  value  of 

Ward  v.        £2654  1 6«.  1  d.  upon  trust  and  credit,  and  for  that  purpose  did 

venter —      g^  amj  there/akefy,  fraudulently,  and  deceitfully  assert  and 

affirm"  to  the  plaintiffs,  that  said  Falch  was  a  person  safely 

to  be  trusted,  and  given  credit  to,  in  that  respect,  and  did 

thereby  fraudulently,  &c.  cause  and  procure  the  plaintiffs  to 

sell  to  him,  &c. ;  the  plaintiffs  believing  what  the  defendant 

said  to  be  true,  and  not  knowing  to  the  contrary,  did  sell 

and  deliver  this  cochineal  to  Falch  on  credit,  &c.  whereas 

in  truth,  at  the  time  of  the  defendant's  said  assertion,  the 

said  Falch  "  was  not  a  person  safely  to  be  trusted  and  given 

Harner  v.      credit  to,  in  that  respect."    And  the  defendant  well  knew  it ; 

tl\k>Tk?  and  that  Falch  tacl  not  Paid' and  was  then' and  sti11  is 

34i.Il      '   wholly  unable  to  pay  said  sum,  or  any  part  of  it,  by  all 
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which  the  plaintiffs  were  deceived  and  imposed  upon,  by  ike  de-    Ch.  62. 
fendant,  and  wholly  lost  the  said  cochineal,  to  the  damage,  &c.    Art.  2. 
Verdict  for  the  plaintiffs.  v^*v^/ 

A  new  trial,  in  this  case,  was  moved  lor,  and  denied  on  Wise  r. 
argument ;  then  this  motion  was  made  in  arrest  of  judgment.  YrilcorVc_ 
Three  judges  against  one,  on  the  question.    Grose  J.  who  £  johnVR. 
was  against  supporting  the  action,  argued  that  no  privity  of  181, 184, 
contract  was  stated  between  the  parties.    No  consideration  Upton  r. 
arising  to  the  defendant,  and  he  did  not  appear  to  be  inte-  VajJ*— A11 

jP  •  •        i  i         •   •     •  «•  i     -n  ou  the  same 

rested  in  any  transaction  between  the  plaintiffs  and   Falch,  principle  as 
nor  to  have  colluded  with  him ;  "  this  is  an  action  against  Pasley  v. 
the  defendant  for  making  a  false  affirmation,  or  telling  a  lie,  Sj*1"1.*11 — 
respecting  the  credit  of   a  third  person,  with  intent  to  de-  fra^and 
ccive,"  and  by  which  the  plaintiffs  were  damnified.    This  damage  are 
action   it  is  agreed  is  new,  in  point  of   precedent;   the  8°°° 
pjaintifls  urge  the  principle  is,  w  whenever  deceit  or  false-  fJ^J^LJ 
hood  is  practised  to  the  detriment  of  another,  the  law  will  East,  92 3 

S've  rearess."  Grose  J.  denied  this  position;  and  denied  Ves.  &Bia. 
ere  had  been  a  tort,  on  the  defendant's  part.  "  The  j^tTaS 
tort  complained  of  is  the  false  affirmation  made  with  intent  to  Hutchinson 
deceive,"  cited  Bro.  tit.  deceit  pi.  29,  and  Danvers,  Kitchen,  r.  Bell — l 
and  Comyns,  and  said  he  found  no  "action  on  a  false  affir-  T^?B'???:A 
mation,  except  against  a  party  to  a  contract ;  and  where  there 
is  a  promise,  either  expressea  or  implied,  that  the  fact  is  true, 
which  is  misrepresented"  That  men  had  been  " constantly 
damnified  by  the  fraudulent  misrepresentations  of  others ;" 
and  yet  no  such  action  as  this,  had  ever  been  brought.  The 
plaintiffs  say,  when  the  question  was  asked  the  defendant,  (as 
to  FalchVcredit)  he  was  bound  to  tell  the  truth ;  but,  said 
Grose,  according  to  the  cases  decided,  he  is  bound  to  do  this  on- 
ly in  the  case  of  contracts*  And  that  it  seemed  to'  him  that "  all 
the  cases  of  deceit  for  misrepresentation,"  might  be  "  turned 
into  actions  of  assumpsit."  He  stated  two  sorts  of  cases,  in 
which  the  party  contracting  is  not  liable  for  misrepresentation, 
and  the  party  deceived  can  have  no  action :  The  first, "  where 
the  affirmation  is,  that  the  thing  sold  has  not  a  defect,  which 
is  a  visible  one ;  there  the  imposition,  the  fraudulent  intent,  is 
admitted,  but  it  is  no  tort ;"  The  second  head  "  is  where  the 
affirmation  is  a  nude  assertion ;  such  as  the  party  deceived  may 
exercise  his  own  judgment  upon ;  as  where  it  is  matter  of 
opinion,  where  he  may  make  inquiries  into  the  truth  of  the 
assertion,  and  it  becomes  his  own  fault  from  laches,  that  he 
is  deceived :"  As  if  the  seller  says  his  term  is  worth  £150, 
which  is,  in  fact,  worth  but  £100,  no  action  lies.  Otherwise, 
if  the  defendant  had  warranted  it  worth  £150.  Grose  J. 
vol*,  ii.  69 
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Ch*  62.     added,  Falch's  credit  was  matter  of  opinion,  on  which  different 
Art.  2.     men  might  differ, "  and  upon  which  the  plaintiffs  might  form. 
their  own,"  "  to  mislead  which,  no  fact  to  prove  the  good 
credit  of  Falch,  is  falsely  asserted." 

Buller,  J.  for  supporting  the  action,  said  fraud  in  the  de- 
fendant, and  damage  to  the  plaintiff,  are  a  ground  of  action ; 
but  a  bare  lie  is  not  a  ground  of  an  action.  But  that  k  "  say- 
ing a  thing  which  is  fake,  knowing  or  not  knowing  it  to  be 
so,  and  without  any  design  to  injure,  cheat,  or  deceive  anoth- 
er person."  "  Every  deceit  comprehends  a  lie ;  but  a  deceit  is 
more  than  a  /tt,  on  account  of  the  view  with  which  it  is  prac- 
tised ;  its  being  coupled  with  some  dealing,  and  the  injury 
which  it  is  calculated  to  occasion,  and  does  occasion  to  another 
person."  "Deceit  is  a  very  extensive  head  in  the  law." 
As  to  title  to  freeholds,  the  buyer  is  at  his  peril  to  see  to  it; 
an  affirmation,  (as  Holt  said,  Salk.  210)  at  the  time  of  a  sale 
is  a  warranty,  provided  it  appears,  on  evidence,  to  have  been 
so  intended."  This  case  is  not  matter  of  opinion ;  for  the 
declaration  states  "that  the  defendant  knew  the  fact  was  false? 
The  case  of  Crope  t>.  Gardner,  Carth.  90,  was  on  an  affir- 
mation, that  oxen  the  defendant  had  in  his  possession  and 
sold  to  the  plaintiff,  were  his ;  when,  in  truth,  they  belonged 
to  another.  The  objection  was,  that  it  was  not  stated  the 
defendant  deceitfully  sold  them,  or  that  he  knew  them  to  be 
another's ;  and  one  may  be  mistaken  in  his  property  and  right 
to  a  thing,  without  any  fraud  or  ill  intent.  2  Esp.  417.  "If 
there  were  fraud  or  deceit,  the  action  would  lie."  a  And 
knowledge  of  the  falsehood  of  the  thing  asserted,  is  fraud 
and  deceit."  And  in  Crope  v.  Gardner,  the  court  held,  this 
supported  the  action  \  "  because  the  plaintiff  had  no  means 
of  knowing  to  whom  the  property  belonged,  but  only  by  the 
possession.  And  in  Cro.  Jam.  474,  "  it  was  held  that  the 
affirming  them  to  be  his,  knowing  them  to  be  a  stranger's,  is 
the  offence  and  cause  of  action."  Buller  here  denied  Holt's 
distinction  of  being  out  of  possession ;  and  added,  "  if  an  affir- 
mation, at  the  time  of  the  sale,  be  a  warranty,  I  cannot  feel 
a  distinction  between  the  vendor's  being  in  or  out  of  posses- 
sion." Perhaps,  strongest  against  the  vendor,  when  out  of 
possession;  "because  tnen  the  vendee  has  nothing  but  the 
warranty  to  rely  upon."  Salk.  211,  Risney  v.  Selby;  (2 
Esp.  418,  Medina  ?•  Stoughton;  Salk.  218;  and  Cro. 
Jam.  1 96,  are  contra.)  Buller  added^  that  when  no  collusion 
was  stated,  nor  any  question  asked  the  tenant,  but  the  action 
went  solely  on  the  ground,  "  that  the  defendant  knew  what 
he  had  asserted  was  false."  "And  by  the  words % of  the 
book  it  seems,  that  if  the  tenant  had  asserted  the  same  thing, 
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he  also  would  have  been  liable  to  an  action.91    Justice  Bui-    Cr.  62. 
ler  further  stated  from  1  Rol.  Abr.  91,  that  "  if  the  vendor     Art.  2. 
affirm,  that  the  goods  are  the  goods  of  a  stranger ;  and  that  s^p^v^^ 
he  had  authority  from  him  to  sell  them,  and  upon  that  B  But  one 
buys  them,  when,  in  truth,  they  are  the  goods  of  another ;  havinff »° 
yet  if  he  sell  them,  fraudulently  and  falsely,  on  this  pretence  France 
of  authority,  though  he  do  not  warrant  them,  and  tnough  it  on  an  estate 
be  not  averred  that  he  sold  them  knowing  them  to  be  the  *■  n0J  DOUnd 
goods  of  the  stranger,  yet  B  shall  have  an  action  for  this  <fe-  ^1^?™  J. 
jceit."    To  do  a  thing  fraudulently  and  falsely,  is  equivalent  osborn  v. 
to  doing  it  knowingly.    And  in  this  case  fraudulenter  without  Lea,  9 
sciens,  or  sciens  without  fraudulenter,  would  have  supported  J10*'^  \,f; 
the  action.    But  the  fraud  must  be  proved ;  that  it  was  false,  Huntiy,  l 
and  the  defendant  knew  it  was  so*    Ashhurst  J.  confirmed  Chr.  R.  5. 
Buller's  opinion ;  and  added,  it  was  nothing  to  the  plaintiffs,  ^^J  *" 
whether  the  defendant  was  or  was  not  to  gain  by  his  asser-  Taylor  *. 
tion.    The  injury  to  the  plaintiff  was  the  same.    Lord  Wheeler, 
Kenyon  C.  J.  agreed,  and  aaded,  that "  all  laws  stand  on  the  *  VePJ\664: 
best  and  broadest  basis,  which  go  to  enforce  moral  and  social  ^^^  v' 
duties"    " Though  it  is  not,  indeed,  everv  moral  and  social  Abe  insol- 
duty,  the  neglect  of  which  is  the  ground  of  an  action ;"  as  vent,  and  B 
duties  of  imperfect  obligation,  and,  u  undoubtedly,  where  the  fr«**il«ntl7 
common  prudence  and  caution  of  a  man,  are  sufficient  to  ^Jf^1" 
guard  him,  the  law  will  not  protect  him  in  his  negligence ;"  property, 
-as  where  it  is  the  carrier's  own  fault,  that  he  does  not  weigh  and  claim  H 
the  goods.    Cro.  Jam.  386;  Bulst.  96,  Bailey  v.  Merril,  SdSSIS* 
where  the  carrier  was  told  the  load  weighed  800  weight,  A't  credit- 
when  it  weighed  2200.    So  one  may  find  title  to  real  estate  on,  one  of 
by  his  inspecting  the  deed,  &c.    And  he  is  a  careless  man,  if  *em  ^"^ 
he  buy  without  doing  this*   And  a  lie  attended  with  a  damage,  is  iim  against 
the  subject  of  an  action ;  here  is  dammum  et  injuria  ;  a  like  case  B,  l  Day's 
6  Johns.  R.  181 ;  8  do.  23 ;  see  a.  4,  s.  14.  MS^ffii 

§  2.  The  defendant  must  know  the  thing  is  bad,  or  warrant  ^  j^j 
it,  to  be  liable..    Therefore,  where  a  Goldsmith  had  a  stone,  n,  Chand- 
he  affirmed  to  be  a  hezoar  stone,  and  sold  it  to  the  plaintiff  for  ler  v.  Lopui. 
£200,  and  the  stone  was  not  of  that  kind ;  judgment  for  ZiConuDi 
the  defendant ;  because  the  declaration  did  not  state  the  de-  234.— Bui.  * 
fendant  knew  it  was  not  a  hezoar  stone,  or  that  he  had  warrant-  N.  P.  31.— 
ed  it  as  such.     But  according  to  the  cases  above,  if  the  de-  fj^y^jj1/ 
fendant  had  falsely,  and  fraudulently  affirmed  it  was  a  hezoar  citedSSelw. 
stone,  he  had  been  liable.  Yelv.  21 ;  2  Cro.  630 ;  2  Caines9  681. 
161 ;  Cro.  J.  469;  1  Lev.  132 ;  2  East,  446, 448. 

§  3.  If  the  seller  he  deceived  himself,  by  his  servant,  he  is  lia- 
ble; as  where  a  merchant  sold  silk  to  another,  as  being  of  a 
certain  kind,  whereas,  it  was  of  a  different  kind,  and  inferior; 
and  the  plaintiff  averred  the  defendant  knew  it.  The  evidence 
was  not  of  any  actual  deceit  in  the  defendant,  who  was  the 
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Ch.  62*    merchant ;  but  that  it  was  his  factor,  beyond  sea :  for  he  was 

Art*  2.      answerable  for  the  deceit  of  his  factor,  civiKter,  though  not 

v^v^*/  criminaliter :  "  for,  seeing  somebody  must  be  a  loser  by  this 

deceit,  it  is  more  reason  tnat  he  that  employs,  and  puts  trust 

and  confidence  in  the  deceiver,  should  be  the  loser,  than  a 

stranger. 

l  Stra.  414.-      §  4,  The  offer  of  a  warranty,  at  one  time,  does  not  extend 

%  £■}>.  416.    t0  an  ajitr  sa|e  0f  tjje  same  thing .  So  of  an  affirmation. 

^ *jnn4l8,        ^  5#    Cheats  and  impositions,  by  falsi  pretences,  are  a 

sonV.  Garlu  ground  of  this  action.    As  where  money  was  left  with  A,  to 

ner.~  be  delivered  to  the  plaintiff,  and  the  defendant,  pretending 

1  Com.  D.     he  was  the  plaintiff,  to  A,  got  the  money  into  his  possession. 

Judgment  for  the  plaintiff,  upon  the  fraud  and  imposition. 

2  Etp.  419,        §  6.  But  this  action  lies  not,  if  the  defendant  be  an  infant. 
JohmoB  v.     ^8  where  one  affirmed  he  was  of  full  age,  and  obtained  seve- 

yc*  ral  sums  of  money,  who,  in  fact,  was  a  minor,  and  so  was 

held  not  to  be  liable  for  the  money  borrowed ;  and,  also, 
held,  that  this  action  for  the  deceit  did  not  lie  against  him ; 
but  1  Com.  D.  229,  is  contra. 

iCom.  D.  ^  7^  Deceit  in  trusts,  &c.  As  if  one  be  retained  as  counsel, 
is  afterwards  counsel  for  the  other  side,  in  the  same  cause  ; 
or  discovers  the  evidence  or  secrets  of  the  cause ;  or  does 
not  appear  according  to  his  retainer,  or  colludes  with  the 
other  party,  this  action  lies. 

l  Com.  D.         §  8.  So  the  seller  must  warrant ;  for  if  my  servant  sell  my 

2301  goods  and  warrant  them,  it  is  a  void  warranty ;  for  it  is  my 

sale ;  but  if  one  be  not  intrusted  by  me,  or  do  not  profess 
skill,  and  prejudice  me ;  as  one  not  retained,  discovers  my 
evidence,  or  becomes  counsel  on  the  other  side,  no  action 
lies  against  him ;  nor  against  one  who  conducts  fairly  and 
faithfully. 

1  Com.  p  §  9.  If  I  have  goods  weighing  two  thousand  pounds,  and 

r*Merritey  ^a1*1,3*1*  tnem  l0  weigh  but  eight  hundred,  whereby  the  car- 
rier loses  his  horses,  by  excess  of  weight ;  I  am  liable  in 
this  action,  on  account  of  my  deceiving  him. 
J  H-  B1#  17»  §  10.  So  if  I  sell  a  horse  to  A,  and  warrant  him  to  be 
Starkin.— *  found,  and  he  was  not  sound  when  I  sold  him ;  I  am  liable, 
H.  Bl.  573,  though  the  horse  be  not  returned ;  and  though  there  be  no 
Adams  r.  notice  of  the  unsoundness.  But  otherwise,  if  I  agree  to  take 
iT^^lAft  Ae  horse  back  on  trial,  &c. ;  but  in  that  case  he  must  be 

returned  in  a  reasonable  time. 
12  Mod.  245,  §  11.  If  the  defendant  sell  goods,  knowing  they  are  not  his. 
BkuL  t#  an  .act*on  °f  deceit  lies  against  him,  if  they  be  recovered 
against  the  vendee ;  but  otherwise,  if  the  defendant  does  not 
know  but  his  title  to  them  is  good. 
Cowp.  433,  •  §  12.  In  this  case,  it  was  said,  that  goods  pass  by  delivery 
Ked°ett! V*    a      ^"W*  possession  in  the  vendor,  is  strong  evidence  of 
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fraud ;  but  where  it  appears  the  transaction  was  bona  fide,  Ch.  62. 
and  the  possession  was  not  for  any  purpose  of  fraud,  the  ob-  Art.  2. 
jection  is  removed.  v/w 

Where  the  warranty  is  one  of  the  facts  to  be  tried,  the  14  Johns.  R. 
action  must  be  special  on  it.     2  Phil.  Evid.  78,  79.  m  vTaST" 

§13.  But  no  action  lies  against  the  buyer,  for  cheapening  t0n. 
the  thing,  even  by  unfair  means ;  or  against  the  seller  for  so 
enhancing  the  price.    There  are  but  a  very  few  decisions 
on  these  points. 

§  14.  The  plaintiff  declared  he  bargained  with  the  do  2  East,  460, 
fendant,  to  buy  a  musket  of  him,  "as  a  sound  and  perfect  E^J?jj*,'• 
musket,"  for  53*. ;  and  he,  knowing  it  to  be  unsound  and  A.°2Tld03. 
imperfect,  sold  it  to  the  plaintiff,  as  sound  and  perfect.    Held, 
the  scienter  must  be  proved.     Plea,  not  guilty.    This  action 
was  founded  in  misrepresentation,  or  deceit ;  not  on  warranty, 
assumpsit,  or  extract. 

§  15.  But  where  the  action  is  in  tort,  for  a  breach  of  war-  2  East,  448, 
ranty  of  goods,  the  scienter  need  not  be  charged ;  and  if  Williamson 
charged,  need  not  be  proved.     In  this  case,  the  warranty  of  *jted  "phu. 
the  claret  wine,  was  proved,  and  this  being  the  gist  of  the  EWd.  KF7.-1 
action,  the  court  thought  the  scienter  and  the  fraud  and  de-  3  Cranch. 
ceit  laid,  were  mere  matter  of  aggravation,  and  need  not  be  J^Sm  p£ 
proved.     And  when  there  is  a  warranty,  it  is  immaterial  terV  Coo 
whether  the  seller  know  or  not,  the  article  is  bad ;  for  on  his  key.— -l 
contract  he  is  liable  for  its  soundness,  and  "it  is  sufficient  to  S^^jT 
prove  the  warranty  broken,  to  establish  the  deceit."    "  The  gg  pazton 
ancient  method  of  declaring  was  in  tort,  of  the  warranty  r.  Holland. 
broken ;"  but  late  practice  has  introduced  u  assumpsit,  for  the 
sake  of  adding  the  money  counts." 

§  16.  But u  where  there  is  no  warranty,"  "  the  scienter  or  2  Selw.682, 
fraud  is  the  gist  of  the  action."     The  defendant's  knowledge  583- 
of  the  defect,  and  his  deceit,  must  be  alleged  and  proved,  in 
order  to  maintain  (his  action  in  the  nature  of  deceit ;  and  this     * 
action  lies  u  against  any  person,  who  deceives  by  a  false  as- 
fertion,  and  thereby  injures  another,  who  has  placed  a  rea- 
sonable confidence  in  him." 

§  17.  Assumpsit.    Held,  that  on  a  sale  of  hops,  by  sample,  2  Eatt,3i4T 
with  a  warranty  that  the  bulk  of  them  answered  the  sample  •  Pwkmsan  r. 
the  law  does  not  raise  an  implied  warranty,  the  article  is  13  mJ[jS.  r# 
merchantable,   though  a  fair   merchantable   price  is  given  :  139,  Brad- 
hence,  if  a  latent  defect  in  it,  unknown  to  thtf  seller,  and  ford  «•  M*n- 
witliout  fraud  on  his  part  (but  arising  from  the  fraud  of  the  fc  jjjjjj^ 
grower,  from  whom  he  purchased)  such  seller  is  not  answer-  tantamount 
able,  though  the  hops  turned  out  to  be  unmerchantable,  to  a  warran- 
Plea,  non-assumpsit.     Here  the  action  was  on  the  contract.  l7 the  ?J*i- 
The  price  paid,  "was  the  fair  market  price,  at  the  time,  for  the  same*0 
good  merchantable  hops."    Judgment  for  the  defendant ;  for  kind  as  the 

Mifip/e. 
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Cb.  62*    he  only  warranted  the  hope  to  be  as  good  as  the  sample,  and 
Art.  2.     so  they  were ;  and  there  was  no  warranty  they  were  mer- 
chantable, and  no  fraud  in  him;  a  sound  price  is  no  warranty 
of  soundness*    In  this  case,  the  judges  all  agreed,  there  can 
be  no  action  against  the  seller,  unless  he  warrant  the  thing,  or' 
is  guilty  of  fraud*    Here  fraud  means  deceit,  or  any  deceiv- 
ing of  the  buyer,  by  the  seller,  by  his  misrepresentation,  or 
fuse  affirmation,  or  concealing  his  want  of  title  to,  or  defects  in 
t  Selw.  684.  the  thing  sold,  knowingly ;  therefore  it  is  a  settled  principle, 
that  u  if  a  horse  having  a  secret  malady,  is  sold  without  a 
warranty  of  soundness,  and  without  any  fraud  on  the  part  of 
the  seller,  the  purchaser  is  without  a  remedy."    Now  a  sound 
price  does  not  imply  a  warranty,  though  formerly  there  was 
T&pp  v.Lee.  an  opinion  to  the  contrary ;  3  Bos.  &  P.  367 ;  must  be  fraud 

to  support  this  action. 
7Eatt,  481,  §  18.  If  a  horse  be  sold  with  a  warranty  of  soundness,  for 
j?.anotV  &  certain  sum,  part  of  which  is  paid  at  the  time  of  the  sale, 
^5  *'  *"  and  the  horse  proves  to  be  unsound,  and  the  sum  so  paid  be 
equal  to  his  value,  the  seller  cannot  recover  the  remainder ; 
for  if  he  could,  the  buyer  would  recover  back  a  like  sum  on 
the  warranty,  and  so  an  unnecessary  circuity  of  action. 
io&"ii  ^  §  19»  This  was  case  for  a  false  representation  of  another's 
cnJti.  7"  credit.  The  plaintiff,  in  this  case,  by  his  son,  inquired  of  the 
Creasy.  defendant,  as  to  the  credit  of  a  Miss  Robertson,  who  made  a 
great  show  of  property,  and  to  whom  the  plaintiff  was  an  en- 
tire stranger;  and  the  defendant  said  "your  father  may 
credit  her  with  perfect  safety,  for  /  know,  of  my  own  know- 
ledge, that  she  has  been  left  a  considerable  fortune  lately,  by 
her  mother,  and  that  she  is  in  daily  expectation  of  a  much 
greater,  at  the  death  of  her  grandfather,  who  has  been  bed- 
ridden a  considerable  time,9'  and  "  you  may  credit  her  to 
any  amount  with  perfect  safety/9  She  turned  out  to  be  a 
person  of  no  credit*  Held,  the  defendant  was  not  liable,  as 
it  appeared  he  made  the  representation  bona  fide,  believing  it 
true ;  for  the  foundation  of  the  action  is  fraud  and  deceit  in 
the  defendant,  and  damage  to  the  plaintiff  by  means  thereof. 
And  his  assertion  of  his  knowledge,  meant  only  his  strong  be- 
lief founded  on  what  he  saw.  Etere  the  defendant  himself  was 
deceived  and  duped,  and  guilty  of  no  fraud  or  deceit.  But 
Lord  Kenyon  delivered  a  lengthy  opinion  against  the  de- 
fendant, on  the  ground  that  he  stated  what  was  false,  and 
that  he  answered  at  his  peril,  and  because  he  "  affirmed  that 
to  be  true  within  his  own  knowledge,  which  he  did  not  know 
to  be  true ;"  "  this  is  fraudulent,"  if  not  a  moral  turpitude," 
is  a  legal  fraud,"  and  the  maxim  "  actus  non  facit  reum  nisi 
mens  sit  rea,"  applies  to  criminal  cases. 
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§  90.  In  this  case,  the  defendant  told  the  plaintiff  he  might    Ch.  62. 
trust  W.  T.  with  goods,  with  safety.    Judgment  against  the     Art.  3* 
defendant,  on  the  ground  of  fraud,  as  in  Pasley  v.  Freeman ;  v*^v*^»^ 
though  the  defendant  had  no  interest  in  deceiving,  but  he  l  E*«t,  318% 
concealed  part  of  the  truth,  and  this  was  deemed  evidence  of  §J^J  r# 
fraud. 

Art.  3.  Cases  in  Massachusetts. 

§  1.  These  cases  of  deceit  depend  on  the  common  law, 
and  are  the  same  here  as  in  England ;  and  here  decided  on 
the  same  ground  as  there.    So  in  the  other  states. 

§  2.  This  action  was  case  against  Dunlap,  and  this  count  £fMx,Mau. 
stated  that  he  at  Salem,  November  17,  1794,  sold  and  deli-  ^J^f7' 
vered  to  the  plaintiff,  50  boxes  of  soap,  of  the  first  quality,  Dunlap.— 
and  50  boxes  of  soap  of  the  second  quality,  as  good  and  Dec.  Am. 
merchantable,  whereas  the  said  soap  was  manufactured  of  bad  P^cdt.  193. 
materials,  and  badly  manufactured,  which  the  defendant  knew, 
&c.    Hence  this  count  was  grounded  on  deceit,  in  selling  a 
bad  thing  for  and  as  a  good  one. 

The  second  count  stated  a  like  sale  and  delivery,  and  ad* 
ded,  that  the  defendant  warranted  the  soap  to  be  god  and  mer- 
chantable, whereas  it  was  not  so,  &c.    Plea,  not  guilty,  to 
both  counts.    Parsons  for  the  defendant,  objected  that  the 
first  count  was  in  deceit,  and  the  second  on  contract  and  war- 
ranty, and  so  could  not  be  joined ;  but  the  objection  did  not 
prevail.    The  case  was  thus :  the  plaintiffs  having  a  schooner 
bound  to  France,  applied  to  the  defendant  for  100  boxes  of 
soap ;  part  of  white,  and  part  of  brown  soap ;  to  be  ready 
in  a  short  time  named.    Ip  a  few  days,  one  of  the  plaintiffs 
applied  to  know  if  it  was  ready.    The  defendant  told  him  it 
was  made ;  but  said  it  would  be  better  for  him  and  the  plain- 
tiffs, that  it  should  lie  and  dry  four  or  five  days,  before  it 
was  put  into  boxes.    The  plaintiff  said  the  vessel  must  go, 
and  could  not  go  without  it ;  and  that  he  would  risk  it.    On 
that  and  the  next  day,  it  was  put  up  and  delivered,  and  cart- 
ed from  Salem,  where  it  was  made,  to  Marblehead,  and  from 
thence  sent  to  France.    The  best  sold  at  1 2d.  and  the  other 
at  lOd.  a  pound.    When  the  vessel  arrived  at  Nantz,  in 
February,  1795,  the  captain  agreed  to  sell  it  at  3*.  Ad.  lawful 
money  a  pound ;  but  when  he  opened  it,  he  found  it  was  all 
run  together,  stunk  like  fish,  or  liver  oil,  and  would  sell  only 
for  9d.  a  pound. 

Two  questions  were  made :  First,  is  the  defendant  liable 
to  pay  the  damages:  Second,  what  amount  of  damages? 
Verdict  for  the  defendant.  The  evidence  proved  the  defec- 
tive state  of  the  soap,  did  not  arise  from  bad  materials,  or  its 
being  badly  manufactured ;  but  from  the  plaintiffs  taking  it 
away  before  it  was  sufficiently  dried* 
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Ch.  62*  As  to  the  quantity  of  damages,  Dana,  C.  J.  directed  the 
ArU  3.  jury  to  give  the  difference  between  what  this  soap  actually 
„^>v^s  sold  for  in  France,  and  what  it  would  have  fetched  if  good. 
Quaere  of  this  rule,  as  it  made  the  quantum  of  damages  de- 
pend, in  part,  on  the  high  or  low  market  abroad.  If  the 
soap  was  bad  when  sold,  the  damages  attached,  and  an  ac- 
tion accrued  for  them,  when  the  soap  was  delivered,  and  that 
was  the  difference  between  the  soap  delivered,  and  the  soap 
agreed  for  ;  if  half,  then  6d*  and  5d.  a  pound,  and  a  right  to 
such  damages,  having  attached,  could  not  be  increased  or 
decreased  by  subsequent  events*  See  head  Damages  ante, 
and  Whittemore  v.  Picke,  below. 

November,  1 798,  this  cause,  Wilson,  &  al*  v.  Dunlap,  was 
reviewed,  and  a  verdict  found  for  Wilspn  &  al.  the  original 

Elaintifis,  and  damages,  J 1636 ;  and  the  court  repealed  Judge 
tana's  rule  as  to  damages*  On  the  second  trial  the  evidence 
proved  the  soap  was  badly  made* 
Enex,  Man.  §  3*  In  this  action  the  first  count  was,  that  the  defendants, 
June,  1797,  October  9,  1797,  sold  to  the  plaintiffs,  fourteen  shotes  and 
r^fa™"  hogs,  for  $87,  as  sound  and  good,  whereas  they  were  bad  and 
Foster.  unwholesome,  and  the  defendants  knew  it.  The  second  count 
stated  that  the  defendants  sold  to  the  plaintiffs  fourteen  other 
shotes  and  hogs,  and  warranted  them  to  be  sound;  whereas 
they  were  not  sound*  Plea,  not  guilty*  During  the  trial, 
and  after  two  continuances,  the  plaintiff  was  allowed,  though 
opposed,  to  amend  and  to  increase  his  ad  damnum ;  and 
no  costs  were  demanded  by  the  defendants*  The  evi- 
dence was,  that  when  the  defendants  bought  the  shotes  and 
hogs  of  one  Smith,  in  Peterborough,  in  New  Hampshire,  they 
were  informed  they  had  been  fed  some  on  flax-seed  bran, 
and  in  the  opinion  of  one  of  the  informants,  they  were  told 
they  would  not  make  pork ;  that  when  the  defendants  sold 
to  the  plaintiff,  they  dia  not  inform  him  of  this  fact ;  but  af- 
firmed to  him  they  were  good  shotes  and  hogs ;  and  would 
make  as  good  pork  as  he  ever  killed.  That  two  days  after  the 
plaintiff  purchased  them,  he  killed  one  of  them,  for  sale  in 
market,  and  found  the  meat  was  yellow ;  wholly  unfit  for  use, 
and  like  blubber*  And  that  subsequent  feeding  on  corn  will 
not  cure  such  defect*  The  plaintiff  kept  the  others  about 
six  or  eight  weeks ;  killed  them,  salted  them,  and  sent  them 
to  St*  Thomas,  and  there  sold  them  for  about  $t  1  a  hundred* 
The  jury  found  a  verdict  for  the  plaintiff  on  this  evidence, 
and  for  }22  damages,  on  the  ground  of  a  warranty,  according 
to  the  opinion  of  the  court,  that  in  the  sale  of  provisions,  an 
affirmation  that  they  are  sound  and  wholesome,  is  equivalent 
to  a  warranty.  The  rule  of  damages  stated  by  the  court, 
was  to  take  the  difference  at  the  time  and  place  of  sale,  between 
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the  article  m  its  bad  state,  and    the  price  of  it,  were  it  good    Ch.  62. 
and  sound.    This  is  clearly  the  true  rule.    And  the  court    Art.  3. 
further  held,  that  in  an  action  grounded  on  &  false  affirmation,  v^*v-^/ 
the  party  must  know  of  the  defect ;  but  if  on  a  warranty,  he 
is  liable,  though  he  knows  not  of  the  defect.    Deceit  in  making 
the  plaintiff's  boat  liable  to  be  seized,  let  to  the  defendant,  so 
that  it  was  seized  in  bringing  mahogany  ashore  from  a  vessel. 
Deceit  was  in  the  defendant's  declaring  to  the  plaintiff,  papers . 
-were  obtained  to  make  the  landing  of  it  legal.     3  Wentw.  8, 
9,  10,  11.    Four  counts. 

6  4.  Assumpsit,  and  five  counts  in  the  declaration.    Ac-  \}fMV^'m 
count  annexed  for  making  ninety-eight  gun-locks,  charged  Everett.' 
at  $147.    Quantum  valebant,  &c.  for  money  had  and  receiv-  Gray  &  al. 
ed,  &c.    The  fifth  count  stated  a  special  agreement  to  make 
and  deliver  one  hundred  and  fifty  gun-locks,  ninety-eight  of 
a  certain  quality ;  on  which  the  plaintiff  had  made  and  de- 
livered ninety-eight  such  gun-locks  to  the  defendant,  worth 
$147.     Plea,  non  assumpsit.    The  defence  was",  that  these 
gun-locks  tt  were  not  made  according  to  the  contract,  there 
having  been  deception  and  fraud  in  the  work,  and  that  the 
locks  were  totally  unfit  for  use." 

The  court  decided  that,  as  the  defendant  had  accepted 
the  locks  without  objecting  to  them  at  the  time  of  the  deli- 
very, the  court  could  not  go  into  the  defence,  alleging  deceit, 
in  this  action.  But  the  defendant's  remedy  was  a  special 
action  on  the  case,  against  the  present  plaintiff,  for  the  deceit 
and  fraud  in  the  workmanship.  But  see  7  East  479,  Basten 
t.  Butter,  and  5  Bos.  &  P.  134;  see  also,  14  Mass.  R.  282, 
286,  Taft  v.  Montague. 

§  5.  In  this  case,  Pliney  Bliss  gave  his  note  for  $23  to  T.Tjj" 
Wiley,  not  negotiable ;  this  he  transferred  to  the  plaintiff  in  Vm  Bliae?1*** 
payment  of  a  debt,  and  then  Wiley  discharged  Bliss.  Held, 
the  plaintiff  on  these  facts  cannot  support  an  action  of  deceit 
against  Bliss  and  Wiley  for  a  fraud ;  though  Pliney  Bliss 
said  when  the  note  was  given,  it  was  to  answer  the  debt  oif 
J.  Bliss  to  the  plaintiffs :  Wiley  being  indebted  to  said  J. 
Bliss.  Here  is  no  evidence  of  a  conspiracy  between  Bliss  and 
Wiley ;  or  any  evidence  the  plaintiff  gave  a  valuable  consi- 
deration for  the  note ;  but  a  blank  endorsement.  Nor  that 
they  ever  released  their  demand  against  J.  Bliss,  and  no 
reason  shown  for  not  producing  such  proof. 

.    §  6.  At  common  law,  it  is  an  indictable  offence  to  cheat  any  «  Man.  R. 
man  of  his  money,  goods,  or  chattels  by  using  "  false  weights  7*>  C°2th 
or  false  measures."    And  by  33  H.  8.  ch.  1,  adopted  here,  c.  Warren, 
cheating  by  false  tokens  is  indictable.    But  if  one  cheat 
another,  by  lying  merely,  of  his  property,  only  a  civil  action 
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Ch.  62.    lies ;  there  being  no  false  weights,  measures,  tokens  or  ton* 
Art.  3.      spiracy. 

v^p-v-**^      §  7.  Case  for  deceit  in  selling  a  vessel  by  the  defendant 
7  Mass.  R.     to  the  plaintiffs.    The  bill  of  sale  described  her  as  of  certain 
f4'  I2fr*  dimensions  and  burden,  when  she  was  much  less*    Judg- 
&  al!     WU    ment  ^or  l^e  defendants ;  for  this  is  no  cause  of  action.     See 
§ugden  227,  229.     If  the  vendor  intentionally  conceal  de- 
fects, as  in  the  wall  of  a  house  he  sells,  by  plaistering  them 
over,  he  will  be  liable  though  he  sells  the  house  with  all  faults. 
Pickering  v.  Dowson;  4  Taunt.  779  id.  487,  Jones  t*  Bow- 
den,  and  1  Bro.  Chan.  C.  440. 
10  Man.  R.      §  8.  This  was  an  action  of  deceit  in  selling  twenty-five 
197,  Em-      barrels  of  unwholesome  beef,  and  the  principle  settled  wafc, 
•^Brirham/  ^at  this  action  lies  for  deceit  in  sale  of  provisions  or  other 
&  al.  articles,  only  where  an  affirmation,  or  representation,  wilful* 

ly  false,  or  some  artifice  is  proved,  or  is  necessarily  to  be 
presumed  from  the  circumstances  and  nature  of  the  bargain 
and  the  situation  of  the  parties.  Judgment  for  the  defen- 
dants ;  they  were  ignorant  of  the  defects  The  defendants 
did  not  warrant  the  beef  to  be  wholesome  or  good ;  ho  evi- 
.  dence  they  affirmed  it  to  be  sound,  but  what  was  implied  in 
selling  for  the  sound  price.  And  there  were  no  circumstan- 
ces in  the  case  to  raise  a  presumption,  the  defendants  knew 
it  was  bad,  but  rather  the  contrary  5  for  the  barrels  were  re- 
gularly marked  with  the  inspector's  mark. 

§  9.  The  two  principles  of  liability  of  the  seller,  in  all 
these  numerous  cases  of  deceit,  are  clear :  First,  to  be  liable 
if  the  thing  sold  be  defective,  he  must  warrant  it  sound :  Se- 
cond, he  must,  by  his  words  or  conduct,  affirm  it  to  be  sound, 
knowing  it  not  to  be  so*    And  the  numerous  questions  in  re- 
gard to  these  two  positions,  to  Wit,  his  affirming  it  to  be  sound, 
that  did  he  or  did  he  not  so  affirm :  Second,  did  he  know  it  wai 
bad :    Each  is  a  question  of  fact,  namely  did  he  so  affirm ; 
did  he  know  it  was  bad :    Each  often  depending  on  various 
circumstances  and  facts  in  the  case  proved,  in  a  greater  or 
less  degree,  by  direct  or  circumstancial  evidence,  or  some  of 
both.     If  the  vendor  know  there  is  a  latent  defect,  which  the 
purchaser  cannot  discover  it  by  the  greatest  attention,  and  the 
vendor  do  not  acquaint  the  vendee  with  it,  he  may  vacate  th* 
contract  at  law,  though  he  buy  with  all  faults.    Mellish  u 
Motteux;  Peake's  Ca.  115.     And  the  vendor  ought  to  dis- 
close such  defects.    Per  Lord  Kenyon,  Oldfieid  v.  Round,  5 
Yes.  Jr.  508.    Some  doubt  by  reason  of  the  word  all  faults* 
It  was  said  in  this  case  of  Emerson  v.  Brigham,  if  a  victual* 
.  ler  sell  provisions  not  sound,  the  presumption  is,  he  knows 
they  are  bad ;  but  this  presumption  may  be  rebutted.    Thfe 
is  on  the  principle  that  applies  to  other  cases,  that  is,  that 
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each  one  is  skilled  in  his  business,  and  knows  the  defects  in  Ch.  62. 
the  articles  of  his  trade  he  sells,  if  there  be  defects.  But  he  Art.  4. 
may  prove,  however,  he  is  deceived*  There  is  certainly  v^*v<^/ 
strong  grounds  for  presuming  that  a  maker  of  gold  watches, 
knows  whether  a  watch  he  sells,  is  of  gold  or  some  metal 
resembling  cold,  and  that  the  constant  worker  in  diamonds, 
knows  whether  those  he  disposes  of  are  true  or  false  ones ; 
but  yet  either  may  be  deceived,  and  if  he  be,  so  he  may 
prove  the  fact.  One  who  spends  his  life  in  coining  dollars, 
may  possibly,  though  rarely,  be  deceived,  and  receive  one 
counterfeited  for  a  good  one,  But  further,  in  this  case  of  the 
beef,  it  may  be  doubted  if  the  legal  presumption  applied,  be- 
cause it  may  be  doubted  if  a  mercnant  who  only  occasion- 
ally buys  and  sells  barrel  beef,  inspected  and  marked  by 
Jaw,  comes  within  the  principle ;  for  it  hardly  seems  to  be 
his  trade  to  know  professionally,  the  quality  or  state  of  this 
barrel  beef. 

Art.  4.  Pleading  and  evidence  in  this  action  of  deceit. 

§  1.  Where  this  action  has  been  founded  in  deceit,  and  not  Govettr. 
in  any  part,  on  warranty  the  manner  of  declaring  has  been  S^**15*'** 
always  the  same,  that  is,  the  plaintiff  has  stated  the  deceit,  ciiftoL— 
and  the'  injury  thence  arising,  and  the  graoamen  has  been  the  Richard*  #, 
deceit,  and  the  gist  of  the  action,  the  scienter.     But  where  Symondi — 
there  has  been  a  warranty,  and  the  breach  of  it  the  grava-  xarbutt.-— 
pun,  the  mode  of  declaring  has  varied.    Before  the  year  Wilson ». 
1770,  or  thereabouts,  the  practice  was  to  declare  in  tort;  DnnUp,  4c. 
that  is,  to  state  the  warranty,  and  the  breach  of  it  as  the  de-  &c# 
ceit  or  tort ;  and  sometimes  join  a  cause  of  action  in  trover, 
considering  the  wrong  in  violating  the  warranty  as  the  gist  of 
the  action ;  and  hence  the  plea  of  not  guilty  was  allowed. 
So  were  the  cases  in  the  margin.    The  warranty  was  stated 
ps  the  inducement,  and  the  breach  of  it*,  deceit,  or  wrong,  and 
as  the  ground  of  the  action,  and  so  on  the  whole,  an  action 
of  deceit,  to  which  the  plea  of  not  guilty  was  deemed  proper. 

§  2.  But  as  trover  rather  went  out  of  fashion,  and   the  Bofontr. 
money  counts  come  more  into  use,  it  was  found  more  conve-  Sanford.-— 

nient  to  declare  in  assumpsit,  on  the  warranty  as  a  promise,  wm!?««" 

and  to  consider  the  breach  of  it,  as  the  breach  of  any  other  Parkinson  v. 
promise,  and  to  join  in  the  same  declaration  the  money  counts;  Lee,  on  war- 
no  doubt  justified  where  there  is  a  real  warranty,  or  a  real  vei^iM"" 
engagement,  or  undertaking  by  the  seller,  the  thing  he  sells,  115.  *      ' 
is  sound,  or  his  own,  &c.    To  this  kind  of  declaration,  the 
general  issue  has  been  non  assumpsit*    And  this  plea,  never 
promised,  is  right  when  the  action  is  meant  to  be  grounded  on 
what  may  be  called  the  contract  part  of  the  case. 

After  all,  it  may  be  doubted,  if  this  election  to  declare  in 
deceit  or  assumpsit,  in  the  same  transaction,  can  be  extended 
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Ch.  62.     beyond  an  implied  warranty ;  for  on  the  one  hand,  if  there 
Art.  4.     be  no  warranty  at  all,  but  a  mere  deceit  or  fraud  practised,  it 
v^s^^^  is  clear  the  action  must  be  in  tort,  and  an  action  in  the  nature 
of  the  ancient  writ  of  deceit ;  and  on  the  other  hand,  if  the 
buyer  actually  takes  an  express  warranty  from  the  seller,  and 
so  secures  himself  in  that  manner  expressly ;  and  of  course 
the  seller  agrees,  in  that  manner,  to  secure  the  buyer;  and 
upon  his  said  contract  to  answer  damages ;  it  must  be  a 
question  if  the  buyer  be  not  confined  to  his  contract,  and 
bound  to  declare,  and  take  his  remedy  upon  it,  as  upon  any 
other  express  contract,  he  holds.     And  it  is  difficult  to  see, 
how  the  breach  of  this  contract  is  any  more  to  be  made  the 
gist  of  the  action,  so  as  to  join  trover,  than  the  breach  of  any 
other  express  contract.      Usually,  too,  when  there  is  an 
express  contract  of  warranty  that  remains  open,  then   the 
plaintiff  must  "  declare  in  a  special  action  on  the  case,  found- 
ed on  the  warranty ;"  and  not  merely  in  assumpsit  for  money 
had   and  received,  or  in  mere  deceit.    "And  where  any 
question  on  the  warranty,  remains  to  be  discussed,  it  ought 
to  be  so  in  a  shape  to  give  the  other  party  notice  of  it ; 
'    namely,  in  an  action  on  the  warrantry." 
7  East  274,        $  3.  As  where  the  vendor  warranted  the  horse  as  sound, 
w^i6  V'  a   a      afterwards  said,  if  he  was  not  so,  he  would  take  him 
cases  Serein  ^ack  an<*  return  l^e  P^ce ;   the  court  held,  this   was  no 
cited.    Es-    abandonment  of  the  contract ;  but  that  it  still  remained  open, 
peciaily        an(j?  therefore,  though  the  horse  was  unsound,  the  vendee 
Wells  and     was  °bliged  to  mt  on  his  warranty,  and  could  not  bring  as- 
Weston  v.     sumpsit  for  the  recovering  of  the  price,  after  a  tender  of  the 
Downes.— %  horse.    And  wherever  the  unsoundness,  or  the  vendor's  ti- 

79il8o'Tid*  ^e  *s  ^e  9uest*on  t0  ke  tried,  which  is  the  subject  of  the 
'  *  warranty,  it  remains  open,  and  not  rescinded,  and  so  the  spe- 
cial contract  must  be  sued.  And  when  the  warranty  remains 
open,  and  if  the  thing  warranted  be  sound  or  not,  &c.  is  the 
question,  it  is  difficult  to  discern  how  the  vendee  can  resort 
to  deceit,  any  more  than  to  assumpsit,  for  the  price,  except  in 
stating  the  warranty  as  the  inducement  of  the  action,  he 
gives  notice  to  the  vendor,  the  warranty  and  the  thing  war- 
ranted, if  sound  or  not,  is  to  be  tried.  On  the  whole,  when 
the  vendor  is  liable  for  his  mere  deceit,  the  action  ought  to  be 
in  tort  and  deceit*  When  there  is  an  express  warranty,  or 
contract,  the  action  ought  to  be  upon  it ;  and  when  there  is 
an  implied  warranty,  deceit  and  trover  may  be  joined*  or  a»- 
sumpsit  and  the  money  counts.  In  this  action  on  the  warranty 
of  a  horse,  and  any  express  warranty  must  be  proved ;  there 
is  nothing  in  the  notion  of  a  high  price.  2  Phil.  Evid.  79 ; 
14  Johns.  R.  316,  Thompson  v.  Ashton.   No  custom  or  usage 


DECEIT*  557 

is  admissible  to  shew  that  the  sale  of  any  particular  article    Ch.  62. 
implies  a  warranty  of  the  goodness  of  it.  Art*  4. 

§  4.  In  this  action  against  carriers,  tort  and  contract  were  s^-v^s 
so  blended,  that  the  defendants  pleaded  not  guilty  to  the  first  3  Wilfl-  429, 
and  second  counts,  and  non  assumpsit  as  to  the  third  count,      j^^m^o- 

§  5.  For  many  matters  in  pleading,  see  cases  above  cited ;  Jj^,  &  ai. 
as  Grovenor  ?.  Mite ;  Stuart  x>.  Wilkms ;  Pasley  u.  Freeman ; 
Dowding  v.  Mortimer ;  Williamson  v.  Allison ;  Parkinson  v. 
Lee  ;  Haycraft  v.  Creasy,  and  several  other  cases* 

As  to  breach  of  warranty ;  the  defendants  knowing  of  the 
unsoundness  of  a  horse  at  the  time  of  the  warranty,  need 
not  be  averred,  and  if  averred,  need  not  be  proved*  2  Phil* 
Evid*  79;  2  East*  446 ;  a*  2,  s*  15* 

§  6*  As  to  the  evidence ;  the  first  thing  every  pleader,  in 
a  case  for  plaintiff  or  defendant,  has  to  do,  is,  to  examine  the. 
evidence,  aud  ascertain  what  facts,  it  is  sufficient  to  prove  in 
the  trial,  or  not*    In  this  action  it  is  agreed  on  all  hands, 
that  in  order  to  support  it,  the  evidence  must  be  sufficient  to 
prove  a  contract  of  "warranty  by,  or  a  deceit  in  the  defendants* 
But  in  this,  as  in  every  other  case,  it  will  often  be  a  question, 
if  the  evidence  does  prove  such  contract  or  deceit.    In  Grove- 
nor v*  Mite,  the  question  was,  if  the  evidence  proved  such 
a  contract  or  deceit.    In  Freeman's  case,  the  question  was,  if  l  Johnt.  R. 
the  deceit  must  not  be  proved  to  have  been  in  one  of  the  par-  J*8*  133i 
ties  contracting,  the  plaintiff  or  Falch,  and  if  deceit  in  one,  AwSn^iike 
not  so  a  party,  was  sufficient*    In  Haycraft  v.  Creasy,  the  rule.— 2 
question  was,  if  the  defendant  affirming,  of  his  own  know-  East,  448, 
ledge,  Miss  Robertson  was  a  person  of  credit,  speaking  bona  iS^a4*!*  ■• 
fide,  and  deceived  himself,  amounted  to  fraud  or  deceit*  \4.      '  ' 
Three  of  the  Judges  thought  the  evidence  did  not  prove 
fraud.    Lord  Kenyon  thought  it  proved  legal  fraud,  though 
perhaps  not  moral  turpitude*    So  if  the  vendor  affirms  the 
goods  he  sells  are  sound  and  good,  no*  knowing  but  they  are  so, 
if  this  evidence  proves  a  warranty  or  deceit,  as  in  the  case 
of  Whittemore  ?•  Pike,  and  the  observations  following  it ;  and 
1  John's  R.  96. 

§  7.  So  when  the  evidence  proves  deceit  in  the  defendant, 
the  question  often  arises,  if  the  proper  remedy  be  by  this  ac- 
tion, or  by  indictment.  If  A  sell  a  horse  to  B,  with  a  warranty 
of  soundness,  who  soon  after  sells  the  horse  to  C,  with  a 
similar  warranty,  and  C  sues  B  for  breach  of  warranty ;  at 
the  trial,  A  is  not  a  witness  for  B  to  prove  the  soundness ; 
for  if  B  fail  in  the  action,  after  giving  notice  of  it  to  A,  he 
may  sue  A  for  the  costs,  as  for  special  damages,  having  been 
induced  by  A's  warranty  to  warrant  the  horse*  7  Taunt. 
133 ;  Lewis  v.  Peake* 
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Ch.  62.        §  8.  As  in  this  case,  the  defendant,  a  deputy  sheriff,  was 
Art.  4.     indicted  for  a  fraud  upon  David  Gray.    The  indictment  stat- 
^^v*^^  ed  the  facts,  that  one  Archa  Dale,  was,  Nov.  11, 1793,  justly 
Common-      indebted  to  said  Gray,  in  37*.  bd.  by  note ;  and  so  states  the 
aiSL^f*"      8U^  before  l^e  Justin  5  ^d  the  execution  delivered  to  the  de- 
MmlwJ!1*  feQdant  to  be  served ;  that  h*,  being  such  deputy,  intending 
to  defraud,  deceive  and  injure  said  Gray,  wilfully  neglected 
to  serve  the  same  writ ;  but  settled  with  said  Ijale,  and  re- 
ceived of  him  37*.  bd*  debt  for  said  Gray,  and  costs — that 
afterwards,  on  —  at  —  the  defendant  so  being  a  deputy 
sheriff,  and  intending  to  injure,  deceive  and  defraud  the  said 
Gray,  falsely  declared  to  him,  that  he  the  said  Allen,  had  rep 
ceived  for  the  said  Gray,  of  said  Pale,  for  said  Gray's  debt, 
only  24*.,  and  no  more ;  by  which  the  said  Gray  was  induced 
to  receive  the  siad  24*.,  and  discharge  the  said  Allen  in  full, 
&c.    Plea,  not  guilty.  The  court  held,  this  deceit  or  lie,  was 
not  an  indictable  offence,  but  only  the  ground  of  an  ac- 
tion of  deceit ;  for  the  defendant's  duty  was  only  to  serve  and 
return  the  writ  of  execution ;  and  his  settling  with  Dale,  was 
no  part  of  his  official  duty.    As  he  returned  the  execution 
satisfied,  he  had  made  himself  liable.    As  to  the  fraud,  he 
was  on  the  ground  of  an  individual,  and  not  indictable ;  for 
if  true  he  received  above  24*.  for  Gray,  when  the  defendant 
said  he  received  no  more,  he  told  a  falsehood,  a  mere  lie,  and 
it  was  Gray's  own  folly  to  believe  him,  or  to  be  deceived ; 
as  by  common  prudence  he  might  have  guarded  against  such 
a  lie ;  he  might  have  inquired  of  Dale,  or  looked  at  the  re- 
turn.   And  the  true  distinction  was  taken  between  this  action 
and  an  indictment,  that  is,  if  an  individual  be  injured  by  the 
deceit  of  another,  in   a  manner  common  prudence  cannot 
guard  against,  the  public  will  prosecute ;  but  not  where  he 
might  avoid  the  injury,  deceit  or  fraud,  by  common  care  and 
prudence.    Was  cited,  2  Burr.  1 1 25,  Rex  v.  Wheatley ;  on 
this  point  may  be  added   Rex  v.  Combrune,  1  Wils.  301 ; 
Rex  v.  Dunnage,  2  Burr.  1130 ;  Rex  v.  Southerton,  6  East. 
1 26  to  142;  3  Bac.  Abr.  96.    The  main  matter  of  attention 
T  Raym       *n  P^eading  in  this  action,  is  in  regard  to  the  declaration,  in 
91, 487—*      order  to  get  it  upon  the  true  ground  of  contract,  so  as  to  join 
Rol.  Ent.       the  money  counts,  as  in  more  modern  practice,  or  of  deceit,  so 
^Ti5P*ife    as  to  J0"* irovtr*    Anciently,  it  was  often  the  practice  to  plead 
D.  &  E.  472  specially  in  the  defence,  as  by  an  attorney,  that  the  plaintiff* 
—l  Ld.        retained  him  to  acknowledge  satisfaction ;  to  appear  in  the 
^2Tni?,y--  action,  &c.     So  the  sale  was  bona  fide,  and  on  good  con- 
Medina  t>.      sideration,    and  not  fraudulent;  and  many    other  special 
Stoughton—  pleas  in  bar  of  the  action,  now  out  of  use.     And  now  if  the 
Cowp.  826.   vendor  has  reasonable  ground  to  believe  the  thing  he  sell$ 
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ife  hie,  when,  in  fact,  it  is  another's;  this  he  cannot  plead  in    Ca.  62. 
defence,  but,  "must  give  it  iii  evidence"  as  it  proves  no  deceit.     Art.  4.    ' 

§  9*  If  the  defendant  in  this  action,  has  a  good  defence,  it  v^-v-^/ 
is  usually  such  matter  as  destroys  the  plaintiff's  actum,  as  Cowp.  8*6. 
what  proves  no  deceit,  or  contract  of  warranty,  and  so  proper 
evidence  on  the  general  issue  of  not  guilty,  or  non  assumpsit ;  %  Tsp*  450. 
hence  a  special  plea,  except  the  act  of  limitations,  is  rarely 
pleaded  in  modern  practice* 

§  10.  In  this  action,,  as  in  other  actions  of  trespass  on  the 
case,  only  material  averments  are  put  in  issue,  and  these  only 
are  required  to  be  proved*  2  East.  2 ;  declaration  must  be 
according  to  the  contract.     See  ch.  91,  a.  2. 

§  IK  This  was  an  action  for  deceit,  in  selling  a  newspaper  l  Jobni.  IL 
establishment*    Held  the  declaration  must  expressly  allege  ^>  *J*» 
that  the  defendant  made  the  affirmation  falsely,  fraudulently,  JSSua"* 
er  knowingly,  and  that  the  want  of  these  words  cannot  be  ai.  ft  Mai*. 
supplied  by  the  concluding  part  of  the  count ;  and  so  by  rear  R.  531. 
ion  of  the  said  affirmation,  the  plaintiff  was  falsely  andfraudu* 
Unity  deceived,  <frc. 

§12.  But  case  for  deceit  in  a  like  sale,  the  declaration,  ft  Johns.  R. 
(after  stating  the  affirmation  of  the  defendants,  that  the  num-  S^^?' 
ber  of  subscribers  was  nine  hundred,  and  the  profits  of  the  Maicoim«l- 
paper  {3,000  a  year,  and  the  giving  faith  to  such  affirma-  l  Day.  183, 
tion,  the  plaintiff  made  the  purchase ;  whereas,  the  number  Spencer  r. 
of  subscribers  was  only  three  hundred,  and  the  profits  no-  £ jJJJJTS* 
thing,)  concluded,  he  the  plaintiff,  by  reason  of  said  affirma-  550, 573—* 
tion,  of  the  said  defendants,  a  was  falsely  and  fraudulently  2  E*»t«  44<** 

deceived,"  to  wit,  on  —  at  ,  "  wherefore  he  saith 

he  is  made  worse,  and  hath  damage,"  &c.  Held,  a  good 
declaration,  and  a  sufficient  allegation,  that  the  defendants 
made  affirmation  falsely  and  fraudulently,  especially  after 
verdict. 

§  13.  Wherever  the  plaintiff  grounds  his  action  on  a  de*  ?^5t*# 
teit,  or  fraud  in  the  sale  of  goods,  the  deceit  or  fraud  must  ^'^u1" 
be  substantially  alleged  in  the  declaration,  otherwise,  no  em.  «• 
proof  of  it  is  admissible.  Mile*. 

§  14.  Deceit  cannot  be  supported  on  a  parol  representation  8  Johns.  R. 
as  to  A's  credit,  unless  the  plaintiff  prove  actual  fraud  in  the  y^^  &  al# 
defendant,  or  intentions  in  him  to  deceive  by  false  representor*  Vm  Covin— 1 
Hons.    Deceit  is  the  gist  of  the  action,  and  no  action  lies,  if  Johns.  R. 
there  be  no  cause  to  infer  intentions  to  deceive,  though  the  de-  ?A^* 
fendant's  advice  be  rash  and  indiscreet,  in  recommending  Thumper, 
credit  to  be  given  to  a  third  person. 

§  15.  In  every  sale  of  personal  chattels,  there  is  an  im* 
plied  warranty  as  to  the  vendor's  title ;  aliter  as  to  the  quality 
or  soundness.    2  Johns,  R.  170;  9  do.  421 5  5  do.  354* 
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Ce.  62. 

ArU  4. 

2  Bl.  Com. 
451—1 
Johns.  R. 
1*9,  133, 
Perry©, 
Aaron— 1 
Johns.  R. 
974  Defreeze 
t».  Trumper— 

4  Dal.  434 
— 1  Binn. 
27—2 
Caines'  R. 
48. 

5  Johns.  R. 
364.  Daris 
v.  Meeker. 


4  Johns.  R. 
42 1-2,  Hoi- 
den  v.  Da- 
ken. — 2 
Caines  48 
—1  Johns. 
90,274. 


2  Johns.  R. 
179,  Dor- 
ian v.  Sam- 
mis. 

1  Johns.  R. 
414,  503, 
Wilson  v. 
Marsh* 


§  16.  There  must  be  wilful  deceit,  or  express  warranty,  a* 
to  the  quality  or  soundness  of  the  goods,  or  the  seller  is  not 
liable,  and  therefore  the  buyer  in  his  declaration  must  allege 
either  an  express  warranty,  or  an  averment  the  vendor  knew 
of  the  bad  quality  of  the  article,  at  the  time  of  the  sale ; 
and  the  plaintiff's  evidence  must  correspond  with  his  allega- 
tions in  his  declaration.  So  are,  invariably,  the  English  au- 
thorities. The  law  implies  a  warranty  of  the  vendor's  title  ; 
but  as  to  the  quality,  its  language  is  to  the  buyer,  if  it  shall 
prove  bad,  and  you  mean  to  have  an  action  against  the  sel- 
ler on  account  of  it,  you  must  take  an  express  warranty  ;  or 
he  must  knowingly  deceive  or  misrepresent*  It  has  lately  been 
held,  1 9  Johns.  K.  that  selling  goods  for  a  fair  price,  implies 
warranty  of  title.    This  has  been  questioned. 

§  17.  Nor  is  the  vendor  liable  for  a  false  affirmation  as  to 
the  value,  any  more  than  for  the  value  of  the  rent  of  land. 
As  where  the  plaintiff  bought  a  waggon  of  the  defendant  on 
sight,  and  the  defendant  affirmed  it  to  be  worth  much  more 
than  it  in  fact  was  worth :  Held,  no  action  lay  against  him  for 
a  false  affirmation,  there  being  no  express  warranty  or  fraud* 

§  18.  Same  principle  as  where  the  plaintiff  sold  to  the  de- 
fendant a  quantity  of  paints,  for  good  Spanish  brown,  and  white 
lead,  and  for  a  full  price.  The  paints  proved  bad,  and  of  no 
value.  Held,  no  action  lay  against  the  seller ;  as  there  was 
no  warranty  in  the  case,  and  to  make  him  liable,  there  must 
be  either  an  express  warranty  or  fraud  ;  and  as  to  the  full 
price,  this  case  is  contrary  to  that  of  Stewart  v.  Wilkins, 
which  cannot  be  law. 

§  1 9.  On  the  same  principle,  on  every  sale  on  good  faith 
and  without  warranty,  the  buyer  takes  the  risk  as  to  the 
quality,  but  not  as  to  the  title. 

§  20.  No  warranty  by  parol',  where  the  contract  is  in  writ- 
tn&  by  a  bill  of  sale,  any  parol  warranty  made  at  the  time 
of  the  sale,  is  excluded,  and  where  no  fraud  is  alleged,  nor 
does  any  action,  in  such  case,  lie  on  any  implied  warranty, 
but  only  for  a  deceit,  where  the  parties  make  a  written  con- 
tract at  the  time  of  the  sale.  Counts  on  deceit  and  assumpsit 
cannot  be  joined.     Leave  to  amend,  paying  costs. 

§  21.  Nor  is  the  vendor  liable  if  the  goods  be  sound  when 
sold,  however  bad  they  may  afterwards  become  in  his  hands. 
As  where  the  defendant  sold  a  quantity  of  beef  to  the  plain- 
tiff, who  paid  the  price,  and  the  beef  by  agreement  remained 
in  the  defendant's  hands,  till  the  plaintiff  could  send  it  to  N. 
seven  or  eight  months ;  and  the  plaintiff's  receiving  a  part 
and  sending  it,  &c.  it  was  returned  as  bad ;  the  plaintiff  sued, 
and  judgment  against  him,  all  being  found  baa ;  yet  no  ac- 
tion lay,  for  it  was  good  when  sold,  and  then  being  payed  for 
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the  property,  was  transferred  to  the  buyer,  and  it  was  at  his    Ch.  62. 
risk,  though  it  remained  in  the  vendor's  custody  by  mutual    Art.  4. 
agreement.    No  actual  delivery  was  necessary  to  change  the  s.^v'v^ 
property, 

§  22.  Nor  is  an  actual  delivery  of  the  goods  themselves,  ne-  5  Johns.  Ca. 
cessary  to  change  the  possession.  Therefore,  if  the  vendor  de-  335# 
liver  to  the  vendee,  the  key  of  the  store  in  which  the  goods 
are  deposited,  it  is  a  good  delivery  and  transfer  of  the  goods ; 
so  the  delivery  of  the  storekeeper's  receipt  for  the  goods 
in  his  store,  being  documentary  evidence  of  title,  is  the  same 
as  delivering  the  key,  or  the  goods  themselves. 

§  23.  One  deceived  in  a  purchase,  may  return  the  goods,  fyc.  7  Johns.  R. 
As  if  A  sell  a  different  interest  from  that  he  pretends  to  sell,  ***•  pjUe" 
and  especially,  if  the  contract  be  founded  in  ignorance  and  _ .DoogLgi 
fraud,  the  buyer  of  the  goods  may  return  them  to  the  seller,  — Cowp. 
if  he  does  it  immediately  after  the  discovery  of  the  decep-  *• f 8r~il  ^* 
lion,  and  thereby  rescind  the  contract  as  founded  in  the  de*  50.li.3i).  & 
ceit  of  the  vendor ;  was  the  sale  of  a  negro  slave,  who  had  e.  17,  27.— 
a  written  conditional  manumission,  concealed  from  the  pur-  6  Johns.  Ca. 
chaser.    A  manumission  to  a  negro  slave,  to  take  place  af-  18# 
ter  his  master's  death,  cannot  be  recalled.   5  Johns.  R.  365 ; 
Tom's  case.  Deceit  with  damage,  is,  universally,  a  good  cause 
of  action. 

§  .24.  Maintenance.    In  the  lifetime  of  the  ancestor,  cer-  11  Mass.  R. 
tain  lands  had  been  sold  for  taxes ;  after  his  death,  his  heirs  j>49,Swett  & 
conveyed  their  right,  and  after  he  had  been  disseised,  to  cer-  ^Ilm^y 
tain  purchasers,  who,  as  well  as  the  heirs,  knew  the  title  was  cases  cited, 
disputed ;   the  heirs  made  a  letter  of  attorney  to  the  said 
purchasers,  empowering  them  to  sue  for  the  lands  in  the  name 
of  the  heirs  5  the  purchasers  commenced  actions  against  the 
tenants  in  possession,  and  pending  the  same,  two  of  the  heirs,    . 
who  were  also  executors  of  the  ancestor's  will,   made  a 
deed  to  the  tenants,  purporting  to  convey  to  them  all  the 
right  of  their  testatbr.   The  said  suits  being  thus  defeated,  the 
said  purchasers  sued  the  executors  in  the  nature  of  deceit ; 
but  neld,  the  transaction  amounted  to  maintenance ;  so  no 
right  of  action  could  be  founded  upon  it.    The  declaration 
stated  all  the  facts  except  that  the  right  was  disputed ;  the 
plaintiffs  urged  that  the  deed  from  the  heirs  to  the  purchas- 
ers was  good,  though  there  was  maintenance ;  nor  ought  the 
defendants  to  avail  themselves  of  this,  as  they  were  clearly 
in  pari  delicto. 

§  25.  If  A  sell  property  by  description,  he  is  bound  to  3  Cranch, 
make  that  description  good.    JWFerran  v.  Taylor,  the  State  870' 282# 
*.  Gelliard.  2  Bac.  11 ;  11  Johns.  R.  525. 
vol.  n.  71 
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Ch.  62*  Case  against  the  defendant  for  falsely  and  deceitfully  af- 
Art.  5.  firming  one  Hawley  was  a  man  of  property,  by  which  the 
v^-v-'w  plaintiff  was  induced  to  sell  him  a  horse,  and  take  his  note, 
l  Day's  Ca.  which  had  not  been  paid :  and  plaintiff  affirmed  Hawley  was 
Wi»e  ^Wii-  a  bankrupt.  Judgment  for  the  plaintiff,  affirmed  in  error, 
cox.  *  and  Hawley  admitted  a  witness,  to  prove  the  fact  in  the  de- 
claration. 
Day'f  Ca.  §  26.  Deceit  as  to  land.  A  sells  land  to  B,  and  falsely  and 
****  fraudulently  represents  its  quality.     Case  does  not  lie.     It  is 

enough  for  it 'in  point  of  law,  that  he  does  not  conceal  the 
knowledge  of  such  defects,  nor  give  a  warranty,  express  or 
implied.  Even  in  equity,  as  to  the  quality  of  the  estate,  the 
doctrine,  caveat  emptor,  generally  holds.  Lowndes  v.  Lane,  3 
Cox.  363. 

Art.  5.  Deceit  or  not  in  sales  by  samples*  §  1.  In  the  various 
sales,  in  all  ages  and  countries,  made  by  samples,  or  by  ex- 
hibiting a  part  of  the  thing  to  be  sold,  as  a  proof,  or  sample, 
or  specimen  of  the  whole,  the  validity  of  the  sale,  deceit  or 
fraud  in  it,  or  not,  has  essentially  depended  on  the  vendor's 
conduct  in  regard  to  the  sample.  If  fair  as  to  this,  the  sale 
in  general  has  been  valid,  and  otherwise  whenever  he  has  de- 
ceived in  showing  his  sample  ;  but  this  has  never  been  or  can 
be  used,  but  as  to  the  quality  or  soundness  of  the  thing,  not  as 
to  the  title,  but  may  be  to  the  purpose  of  making  a  sale  good 
within  the  statute  of  frauds. 
5  Johns.  B.        §2.  Wheat  sold  by  sample,  and  part  again  sold  by  the  ven- 

&9aL  v  T'a8-  ior%  The  defen<?ant  «>W  to  tlie  plaintiff,  a  brewer  and  malt- 
lor  &al.  *'cr>  a  cargo  of  Virginia  wheat,  which  the  plaintiff  knew  was 
southern  wheat,  always  more  or  less  heated  ;  but  not  so  as 
to  injure  it  for  making  flour,  though  the  heating  makes  it  un- 
fit for  malting :  a  sample  of  the  wheat,  taken  in  the  usual  man- 
ner from  the  cargo,  was  shewn  to  the  plaintiff  before  the  pur- 
chase, which,  on  experiment,  he  found  to  malt: — He  receiv- 
ed part  of  the  cargo,  but  finding  some  of  it  heated  and  unfit 
for  malting,  refused  to  receive  the  remainder,  though  good 
merchantable  wheat,  and  equal  to  any  southern  wheat ;  the  de- 
fendant tendered  the  residue  of  the  cargo  to  the  plaintiff,  and 
gave  him  notice,  that  unless  he  received  and  paid  for  the 
whole,  this  residue  would  be  sold  at  auction  and  the  plain- 
tiff held  responsible  for  any  deficiency  in  the  amount  of  the 
sales  :  Held,  1st.  The  sample  delivered  to  the  vendee,  was  a 
fair  specimen  of  the  quality  of  the  wheat :  2d.  The  contract  of  sale 
and  delivery  of  a  part,  transferred  the  property  to  the  vendee : 
3d.  The  after  sale  of  the  residue  of  the  wheat,  was  not  a 
waiver  of  the  contract,  for  the  vendor  was,  by  the  refusal  of 
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the  vendee  to  accept  the  residue,  at  liberty  to  abandon  it,  Or    Ch.  62. 
to  dispose  of  it,  bona  fide,  as  agent  of  the  vendee,  to  the  best    Aru  5. 
advantage  by  sale  at  public  auction.  See  Tender,  Ch.  1 70 ;  E.  \^*>s^~> 
R.  251;   Langfort  v.  Tiler,  Salk.  113.— Cited,  Hibbert  1?. 
Shee,  1  Camp.  N.  P.  145,  Martend  v*  Ascock,  4  Esp.  251. 

§  3.  Sugars  sold  at  auction  by  samples,  delivered  as  a  part  7. /East.  558. 
of  the  thing  sold  ;  so  the  sale  valid  within  the  1 7th  section  of  ^^house. 
the  English  statute  of  fraud.  This  important  case  is  briefly 
cited,  under  the  head  of  sales  at  auction,  ch.  1 6.  In  this  case 
a  cargo  of  300  hogsheads  of  sugar,  were  deposited  for  the  du- 
ties, in  the  king's  warehouse,  under  his  lock  and  key,  and  of 
the  owner,  whence  not  removable,  till  the  duties  were  paid. 
The  auctioneer  advertised  them  for  sale,  Sept.  20,  1805: 
"when  samples  of  half  a  pound  weight  from  each  hogshead, 
drawn  after  the  sugars  had  been  weighed,  and  the  duties  as- 
certained at  the  king's  beam,  were  produced  to  the  bidders, 
assembled.  The  auctioneer,  having  before  him  the  printed 
catalogue  of  sale,  containing  the  lots,  marks,  weights,  &c.  and 
another  separate  paper  containing  the  conditions  of  salt^ 
read  this  to  the  bidders ;  but  the  two  papers  were  neither  exter- 
nally annexed,  nor  contained  any  internal  reference  to  each  other* 
The  auctioneer  wrote  on  the  catalogue,  the  name  of  the  high- 
est bidder,  and  the  sum  bid  for  each  lot,  having  first  inform- 
ed the  bidder  the  duties  were  not  paid,  but  would  be  the 
next  day  by  the  seller :  and  after  the  bidders  were  closed, 
the  samples  were  delivered  to,  and  accepted  by,  the  purchaser,  ac- 
cording to  the  usual  practice  at  such  sales,  as  part  of  the  purr 
chase,  to  mdke.  up  the  quantity?  marked,  as  weighed  at  the  king's 
beam :  the  defendants  bid  off  50  hogsheads,  and  Sept.  22,  the 
sugars  were  burnt  by  an  accidental  fire,  and  before  the  du- 
ties could  be  paid,  and  without  the  default  of  the  seller :  all  the 
days  between  the  auction  and  fire  being  holidays. — Held,  1st. 
The  property  was,  at  common  law,  changed  at  the  time  of  the 
auction,  though  the  sugars  could  not  be  delivered  till  the  du- 
ties were  paid ;  known  at  the  auction :  so  was  the  intention  of 
the  parties,  hence  the  loss  was  the  buyers ;  as  if  A  have  a  right 
to  an  estate,  and  permit  or  encourage  B  to  buy  it  of  C,  B  holds 
it  against  A,  even  though  covert  or  a  minor.  Sugden,  522, 
cites  Hobs  v*  Norton,  2  Ch.  Ca.  128  ;  Stanning  v.  Fcrras,  1 
Eq.  Ca.  Abr.  356—16  Ves.  Jr.  253 ;  Green*.  Price,  1  Munf.  " 
449 ;  Taylor  v.  Cole,  4  Munf.  351 ;  Niven  v.  Belknap,  2 
Johns.  R.  589;  11  do.  564,  Livingston  v.  Byrne — Savage  t. 
Foster,  9  Mod.  35,  38, 96,  97 ;  Clan  v.  Bedford,  13  Vin.  536  ; 
see  Ch.  132  a.  2,  s.7. 

2.  If  sales  at  auction  were  within  said  1 7th  section  (not 
material  to  be  decided)  and  so  to  be  proved  by  a  memo- 
randum in  writing  of  the  bargain,  signed  by  the  party  to  be 
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Ch.  63*  charged,  *r  km  authorized  agent,  except  when  the  buyer 
ArU  5.  shall  receive  part  of  the  goods  sold ;  yet  here,  3d.  The  dt- 
s^*v"^s  livery  to,  and  acceptance  of,  the  samples  by  the  buyer  ;  made  as 
part  of  the  thing  purchased,  and  on  which  samples  the  duties 
were  paid,  at  any  rate  took  the  case  out  of  the  statute  of  frauds ; 
though  the  samples  were  shown  with  another  intent  also;  to 
wit,  to  shew  the  quality  of  the  sugars. 

§  4.  If  sales  of  goods  at  auction,  be  within  the  1 7th  section,  the 
auctioneer,  or  broker,  who  is  a  middle  man,  must  be  taken 
to  be  the  agent  of  both  parties,  so  as  to  bind,  by  his  signature, 
the  purchaser  :  5.  As  the  two  papers  were  not  annexed  and  did 
not  refer  to  each  other,  they  were  not  a  memorandum  in  writ- 
ing, within  the  statute. 
Fenemore,        ,  §  $•'  Public  debt  deceitfully  obtained  in  fraud,  of  the  United 
in  error,  tr.     States,  they  have  case  to  recover  the  value  of  the  certificate 
n  n***6^   thereof,  but  such  action  affirms  the  certificate  5  so  that  it  can- 
3^.**'      *  not,  afterwards,  be  impeached. 

2  D^s  Ca.       §  6.  Case  for  deceit,  lies  for  falsely  representing,  by  words 
? V  H^rt'*  a      act'ons*  m&de  by  the  defendant,  with  intent  to  deceive  the 
<^e*    plaintiff,  whereby  he  sustains  damages,  though  the  defendant 
has  no  interest  in  making  *uch  false  representations. 

§  7.  Deceits,  in  equity,  even  by  silence,  forms  of  declarations, 
pleas,  &c.  referred  to. — Declaration  in  deceit  in  selling  spiritu- 
ous liquors,  by  short  measure ;  10  Wentw.  365 ;  on  warran- 
ty in  exchange  of  horses,  &c.  366,  367  ;  on  deceit  in  short 
measure  of  coals,  366 ;  on  deceit  in  selling  unsound  sheep,  &c. 
368 ;  in  selling  wool  artfully  packed,  369 ;  against  a  factor, 
for  deceitfully  disposing  of  his  principal's  goods,  S70, 376.  As- 
sumpsit in  the  nature  of  deceit,  2  Wentw.  71 ;  selling  an  un- 
sound horse,  warranted  at  a  sound  price,  126 ;  of  rotten  sheep, 
on  warranty,  127  5  other  forms,  139*  141, 192  ;  8  Wentw.  in- 
dex, p.  28  to  31,  references  to  forms ;  3  Wils.  40,  44  ;  counts 
on  warranty  of  a  mare,  and  plea,  not  guilty  5  3  D.  and  E.  51, 
&c.  for  falsely  affirming  one's  credit,  3d  count ;  false  affirma- 
tion as  to  rent ;  2  Ld.  Raym,  1118;  implication  does  not  make 
a  declaration  good,  Yelv.  18 ;  but  things  done  on  one  day, 
are  intended  to  be  done  at  one  time,  87. 
Forms  in  American  Precedents,  130,  188  to  195. 
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Ch*  63* 
Art.  1. 
CHAPTER  LXIII. 
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Art.  1*  General  principles. — §  1.  This  action  of  trespass  4  Co.  is  to 
on  the  case,  cannot  be  pursued  here  in  all  its  branches  in  20ca»es;Bul. 
detail ;  but  principles,  and  cases,  will  be  stated,  so  far  as  to  N* F"  > 4# 
shew  the  grounds  on  which  this  action  rests,  and  the  pleadings 
and  evidence,  generally,  in  it. 

§2.  Slander  or  defamation,  is  defaming  a  man   in   his  2Eap.  226, 
reputation,  by  words,  writing  or  pictures,  "  which  affect  his  ^5'""132?1" 
life,  office  or  trade ;  or  which  tend  to  his  loss  of  preferment  i^Lj  Bos, 
in  marriage  or  service ;  or  to  his  disinheritance  ;  or  which  &P.  372 — l 
occasion  any  other  particular  damage ;"  as  if  a  man  mali-  £y '  ^'f37' 
ciously  and  falsely,  utter  any  slander,  or  false  tale  of  another,  Abr*  432  {£* 
which  may  endanger  him  in  law,  by  impeaching  him  of  some  522.-2  Wfls. 
heinous  crime  5    as  to  say  he  poisoned  one,  or  is  perjured,  300.— 3  Bi. 
or  which  may  exclude  him  from  society ;   as  to  say  he  has  J^JlJcro 
an  infectious  disease  ;  or  which  may  impair  or  hurt  his  trade  Car.  140,268. 
or  livelihood;  as  to  call  a  tradesman  a  bankrupt 5  or  such  as  — Cowp. 
affect  a  magistrate,  or  one  in  public  trust ;  actions  lie  in  these  ?76p~~BBu1' 
cases  without  proving  any  particular  damage ;  but  merely 
on  the  probability  it  must  happen. 

§  3.  Words  are  to  be  taken  as  the  hearers  understand  5  Ba«.  313. 
them ;  and  it  is  sufficient  to  prove  them,  in  substance,  as  they  — 8  D.  &  E. 
are  laid  in  the  declaration.  ^''499°^' 

§  4.  But  when  words  do  not  import  defamation  on  the  fact  sEsp.  227. 
of  them,  the  plaintiff  must  lay  his  action  with  a  per  yuod,  and  — 3Bi.Com. 
aver  and  prove  some  particular  damage.  124« 

§  5.  And  it  is  not  actionable  to  charge  a  man  with  I  ad  in-  1  Johns.  Ca. 
tentions  only,  unless  it  be  in  a  public  trust  5  but  the  words  to  ?8*}'JTCro; 
be  actionable,  must  import  an  act  done.  536.     21  * 

§  6.  The  manner  of  speaking  the  words,  makes  no  diffe-  2  Int.  66, 
rence,  whether  they  be  spoken  or  written,  before  the  plain-  2°>  23« 
tiff's  face  or  behind  his  back,  in  the  second  or  third  person ; 
or  in  what  language,  if  understood,  or  may  be  attained  to,  to 
be  understood ;  whether  by  affirmation,  hearsay,  or  report,  in 
earnest  or  jest ;  nor  whether  the  speaker  be  sober  or  drunk. 

§  7.  But  though  it  is  enough  to  prove  the  words,  in  sub-  4D.&E.217, 
stance,  as  laid,  yet  this  liberty  has  its  limits,  and  therefore  it  pe8'  RffBr\ 
has  been  decided,  that  where  the  words  laid,  were,  "  he  was  n"*?^ 
a  broken  down  justice,  a  perjured  justice ;"  and  the  proof  was,  Arariiio  *. 

Rogers. 
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Ch.  63*  that  he  said  "  you  are  a  broken  down  justice,  &c."  speaking 
ArU  2.  to  him,  and  not  of  him,  the  judgment  must  be  for  the  defend- 
ant ;  as  there  is  a  material  difference  between  words  spoken 
to,  and  of,  a  man.  8  Johns.  R.  75,  Walter  v.  Mace ;  contra, 
1  Bin.  395. 

Art.  2.  Words  in  themselves  actionable*  Words  in  them- 
selves actionable,  are  such  as  upon  the  face  of  them   im- 
.  port  an  injury  to  the  person  of  whom  spoken ;  the  meaning 
of  this  rule  may  be  illustrated  by  several  cases  in  the  ancient 
and  modern  books, 
f  Esp.  229.        §  1.  As  to  crimes.    It  is  actionable  generally,  to  chares 
—2  Inst.  61,  any  one  wjth  a  crime*  for  which,  if  true,  he  would  be  liable 
26  "Griffith"    *°  a  prosecution,  though  not  a  felony  ;  even  if  it  only  exposes 
v.  korison.     him  to  be  bound  to  his  good  behaviour  ;  for  this  is  a  certain 
—l  Cro.  49,   damage :  as  where  the  defendant  said,  w  where  is  that  bank- 

w^teS^.—   n¥i  knave  ?  Wiitre  is  that  pM<"V  knave  f"  meaning  the  plain- 

4  Bac.  487.    tin*  and  averring  he  was  a  merchant;  and  so  my  lady  did  of 

— Yelv.  4,     fer  2s.  io  a  woman  with  child,  to  get  her  a  drirfk  to  kill  her 

10,  21,  34.     child,  because  it  was  begotten  by  J.  S.  Sir  Cochrain's  butler; 

*  for  by  these  words  the  lady's  credit  is  impaired ;  and  if  true, 

there  was  cause  to  bind  her  to  her  good  behaviour,  though  it 

was  not  said  she  gave  money,  or  that  any  hurt  was  done,  but 

only  that  she  offered  money,  &c. 

T ibbo'tt  I!'        §  2.  So  where  the  defendant  said  "  /  and  R.  agreed  to  hire 

Hayne«.—     *  «w*»  to  kill  me,  and  that  G.  should  show  me  to  the  hired  man 

Yelv.  90.       to  kill  me  ,•"  for  this  is  an  ill  part,  for  which  he  may  be  bound 

to  his  good  behaviour. 
^Croke Se*  §  3*  ^^e  history  of  the  law  on  this  subject,  deserves  atten* 
tion.  It  seems  to  have  been  holden  in  the  sixteenth  century, 
that  words  were  not,  in  themselves  actionable,  when  charging  a 
crime,  unless  they  charged  a  felony ;  and  not  actionable 
C  Mod.  104,    when  they  charged  a  lesser  offence,  or  a  mere  trespass ;  but  to 

o"dner  r*       ^e  ac^ona^e  *hey  should  charge,  a  crime  subject  to  infamous 
°      *  punishment. 

§  4.  The  words  were,  u  thou  art  one  of  those  that  stole  my 

Lord  Shaflsbury's  deer."     Held,  not  actionable ;  for,  though 

imprisonment  is  the  punishment,  yet  is  not  scandalous  ;  for 

6  Mod.  104,  a  man  may  be  fined  and  imprisoned  in  trespass ;  there-  must 

105.— Yelv.   be  not  only  imprisonment  but  infamous  punishment.   Per  Holt, 

1       *        C.  J.  5  A.  D.  1705. 

— Yelv372.  §5#  So  where  tlle  defendant  said,  "he  beat  me  and  took 
away  my  purse,"  held  not  to  be  actionable,  as  it  may  he  only 
a  trespass,  and  so  not  liable  to  infamous  punishment. 

225226--       §  ®*  f^'ie  true  ru^e  *s'  wor(^s  arei in  themselves,  actionable, 
4  Bac.  487.    which  charge  a  crime,  for  which,  the  offender  may,  in  the 

common  law  courts,  be  indicted  or  prosecuted,  fined  or  imprison* 

ed,  or  suffer  a  more  infamous  punishment. 
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§  7.  The  rule  laid  down  in  this  case,  of  Onslow  v*  Horhe,    Ch.  63* 
and  repeated  by  Lawrence,  J.  in  Holt's  case,  is,  that  the    Art.  2. 
words  to  be,  in  themselves,  actionable,  must  contain  an  express  v^vx/ 
imputation  of  some  crime  liable  to  punishment ;  some  capital 
offence,  or  other  infamous  crime  or  misdemeanour*    Onslow  v. 
Home,  3  Wils.  186 ;  6D.&E.  694,  Holt's  case. 

§  8.  Hence  this  action  lies  for  charging  a  man  with  bribery,  2  Instr.  Cl. 
barratry,  'champerty,  extortion,  and  maintaining  suits ;  for  these  cJ^So^' 
crimes  are  punishable  by  statute,  and  common  law,  by  loss  of  i  cro.  m 
liberty,  and  estate,  by  fine,  imprisonment,  &c. ;  for  he  may  be  297. — 4 
fined  and  imprisoned,  or  he  may  be  imprisoned.     And  it  is  J****  48^ll" 
not  necessary  the  words  charge  the  plaintiff  with  a  felony ;  ^e/Finch't 
u  for  to  charge  him  with  any  lesser  crime,  for  which  he  is  lia-  law,  186— 
ble  to  prosecution,"  is  actionable.     And  any  words  are,  in  Yelv.  90. 
themselves,  actionable,  u  which  bring  a  man  into  any  danger  of 
a  legal  punishment ;"  but  they  must  have  charged  a  fact  to 
have  been  committed. 

§  9.  An  action  lies  for  any  words  importing  a  crime  for  4  Bac.  487. 
which  the  person  charged  may  be  indicted  1  As  to  say  she  had  a  Freeman,46, 
bastard  child,  chargeable,  for  thereby  she  is  liable  to  imprisonr  — l™1**33* 
Hunt ;  or  a  whore  in  London,  and  so  there  liable  to  be  carted.  266.— 4* 
Stra.  471 ,  Vicars  v.  Worth ;  Yelv.  1 1 3.  Bac  486.^ 

§  10.  So  in  London,  to  call  a  woman  a  whore,  is  actionable ;  VS^ST' 
because,  by  the  custom  there,  she  may  be  carted  or  whipped  j^ 
for  the  offence.  On  the  same  principle  in  this  state,  to  charge  1  Mod,  31, 
a  woman  with  fornication,  is  actionable,  because  by  the  act  of  ^«— Cro. 
March  15,  1786,  if  guilty  of  fornication,  she  is  liable  to   be  JwalfaSh 
fined,  and  if  unable  to  pay,  to  be  imprisoned,  and  sent  to  the  2  Esp.  228,  * 
house  of  correction,  and  to  be  indicted.    So  to  say  "  you  are  251.-7-80  it 
a  pimp  and  a  bawd,  and  bring  young  gentlewomen  to  young  jfi*^^ 
gentlemen."  So  to  use  the  words  "  he  was  put  into  the  round  w^an  a 
house  for  stealing  ducks ;"  or  that  "  he  is  a  perjured  old  whore,  in 
knave ;"  or  that "  you  are  a  thief  of  every  thing,"  are  words,  JJ6*. Yor*- 
in  themselves,  actionable.  the"Mayo?t 

§  1 1.  In  all  actions  for  words  that  charge  a  crime,  it  must  court. 
always  be  considered,  how  the  law  is,  as  to  that  crime,  at  the  18i  Clark  ». 
time  of  speaking  the  words.    Hence,  when  it  was  a  crime  ^j^^1^ 
to  be  a  witch,  it  was  actionable  to  call  one  a  witch*    So  as  to  192.  ' 

place,  therefore,  in  certain  Northern  counties,  only,  in  Eng-  Hob,  126. 
land,  to  say  A  is  mansworn,  is  actionable,  as  this  word,  there, 
means  perjury* 

§  12.  But  foresworn  charges  no  crime,  unless  it  refers  to  a 
judicial  case,  and  the  innuendo  does  not  aid.  6  D.  &  E.  691, 
Holt's  case  5  Yelv.  27. 
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Ch.  63.  §  13.  Second,  words  excluding  from  society,  are,  in  them- 
Art.  2.  selves,  actionable ;  as  to  say  of  one,  he  has  the  leprosy  or 
the  pox ;  but  then  they  must  imply  the  disorder  exists  at  the 
time  of  speaking  the  words*  For  to  say  one  has  had  an  m- 
fectious  disorder,  is  not  actionable;  for  in  that  case  it  does 
not  exclude  the  person,  of  whom  spoken,  from  society.  2 
Esp.  230 ;  9D.&E.  473,  Carslake  v.  Mapledoram. 

3  Wils.  59,  §  14.  Third,  as  to  words  which  injure  one  in  his'  trade  or 
086)*~z  profession ;  they  are  also,  in  themselves,  actionable.  As, 
ler Vkap. "  where  words  were  spoken  of*  an  attorney ;  u  what !  Does  he 
230.—  pretend  to  be  a  lawyer  ?  He  is  no  more  a  lawyer  than  a  devil." 

4  Co.  49 —  So  of  a  merchant,  u  he  is  a  bankrupt  knave ;"  or  "  that  he  will 
Stanton™*'  k°  a bank™]?* ln  tw<>  days,"  or  words  tantamount,  as,  "  you 
Smith.—'      are  a  sorry  fellow,  and  a  rogue,  and  compounded  your  debts 

3  Cain.  329.  for  five  shillings  in  the  pound."  So  to  an  attorney  or  clerk, 
— 4  Co.  16,  u  y0U  are  well  known  to  be  a  corrupt  man,  and  to  deal  cor- 
Burchiey.—  niptly."    So  he  is  a  cheat,  or  he  is  a  rogue,  or  he  is  a  common 

4  Bac.  Abr»  barrator.  In  each  of  these  cases  the  words  are  actionable 
M?!d~vi&  —  **  themselves.  And  when  words  are  used  to  any  person  ap 
l  Wash.  150.  pliable  to  his  trade  or  profession,  tending  to  scandalize  it, 
—2  Day,  they  shall  be  taken  as  applying  to  it ;  or  to  say  of  a  law* 
495.— Cro.    yer,  he  is  a  dunce;  or  a  physician,  he  is  a  quack.    4 

Car.  318.       fcac%  490j  491  .  parr#  R#  112. 

1  Cro.  93,  §  15.  Fourth,  so  words  implying  a  crime  may  be,  in  them- 
Prowte  t.  gilves,  actionable ;  as  to  say  one  is  a  rebellious  and  traitorous 
Ward ».     '  knave.   So,  u  if  you  had  your  deserts  you  had  been  hanged." 

Thorn.  *  Yel v.  1 04,  1 07. 

62,  Donne's  §  16  So  to  say  to  one,  "  I  am  thoroughly  convinced  you 
Cowp.  275.  are  S^ty*  (innuendo,  of  A's  death,)  and  rather  than  you 
—Cro.  Car.  should  go  without  a  hangman,  1  will  hang  you."  Actiona- 
3i,Crumpse  ble  to  say  of  a  shoemaker,  he  is  a  bankrupt,  as  he  may  be 
r.  Barne,       one#    g0  0f  a  ^raveu    %  £>a^s  Ca.  95,  Lewis  v.  Hawley. 

2  Esp.  232.  §  17.  Fifth,  as  to  persons  %n  office,  and  words  in  themselves 
~~nt  q*iv  actionable ;  as  the  office  may  be  an  office  of  dignity,  trusty  or 
694*  How*.  P^fa*  Hence,  words  only  importing  bad  intentions,  are  ac- 
Prinn ;  7  '  tionable,  when  spoken  of  public  persons  or  magistrates  ;  as 
Mod.  107,  to  say  of  a  justice  of  the  peace,  u  he  is  a  Jacobite,  and  for 
114,  same  bringing  in  the  pretender  and  popery,  to  destroy  our  na- 
case*  tion." 

stra.  617,  §  18.  80,  to  say  of  a  justice  u  he  is  a  rascal,  a  villcdn,  or  a 

Aston  v.  ifar  ."  g^  m  he  hideth  felonies,  and  is  not  fit  to  be  a  justice  of 

4  CoTTe  ""  ^e  ^ediCe :"    So»  ^e  *s  a  papist,  (in  England,)  so,  "  he  is  no 

case  of  '  true  subject." 

stuckly.  .§  1 9.  So,  to  say  of  a  justice, tt  I  never  could  have  justice  of 

l  Oh*  D.  hiro?  but  aiways  injustice." 
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$  90.  la  all  these  cases  there  is  a  difference  between    Ch.  63. 
words,  which  imply  a  want  of  understanding  or  ability  and     Art.  2. 
want  of  integrity ;  for  every  one  is  accountable  for  his  want  v^^v^s 
of  integrity,  but  not  for  want  of  abilities.    Hence,  in  offices  of  8  Mod,  270. 
frofit,  words  which  import  a  want  of  abilities  or  integrity  are  Zs  iJp!4* * 
actionable ;  but  in  offices  of  credit  or  honour,  words  that  im-  233.— Salk. 
port  only  a  want  of  abilities,  are  not  actionable ;  but  other-  695 — Bui. 
wise  if  want  of  integrity.    By  want  of  abilities,  he  does  not  ^^*  jj  *' 
lose  his  office  or  profits,  but  want  of  integrity  is  a  good  ntJLaC©. 
cause  for  taking  his  office  from  him.    As  to  say  of  a  justice,  126, 196. 
14  he  is  an  ass,"  for  one  cannot  help  his  want  of  abilities  ;  but 
may  his  want  of  integrity. 

9  21.  But  even  in  an  office  of  honour,  if  he  be  accused  of  ••*■  Sa^T* 
ill  principles,  and  of  being  ill-affected  to  the  government,  he  F<J£^  ^°f 
shall  have  an  action.    For  though  one  cannot  be  raiser,  he  Cowe. 
can  be  more  honest.    To  say  of  a  steward  of  a  court,  "  he 
hath  wronged  me  in  his  court,  and  hath  not  performed  his 
office,  according  to  law,"  is  actionable : 

§  22.  So  to  say j u  he  did  of  malice  pervert  the  law,  to  serve  Cro.  *•»• 
his  own  turn :"    Beaumond  v.  Hastings,  4  Bac  489,  490 :       240' 

§  23.  So  to  say,  "  my  Lord  Chief  Baron  cannot  hear  of  ^  488. 
one  ear  :w    So,  u  he  is  a  corrupt  man :"    So,  "  he  is  a  false  jjjj;  ro'       * 

i'ustice :"  4  Bac.  488.  So,  "  he  is  a  partial  justice."  Cro. 
SI.  351.  For  if  any  of  these  charges  be  true,  the  pfficer 
or  magistrate  accused,  is  unfit  for  the  office,  and  ought  to  be 
removed  from  it. 

§  24.  But  words,  charging  a  member  of  parliament  with  the  JJJ^JJJv^ 
want  of  sincerity,  are  not  actionable.    The  charge  was,  that  ^wne 
he  would  not  obey  his  constituents9  instructions.    And  the  time  case, 
court  decided :  First,  that  words,  imputing  punishable  crimes,  3  Wih.  17 
are  actionable :    Second,  that  if  the  words  may  be  of  prober  Ijjl Eap' 
ble  ill  consequence  to  one  in  his  trade,  office  or  profession,  ^** 
they  are,  also,  actionable :    And  third,  to  impute  to  any  man 
the  mere  defect  of  moral  virtue,  moral  duty,  or  obligation, 
which  renders  a  man  obnoxious,  is  not  actionable. 

§  25.  And  in  all  these  cases  before  stated,  no  special  da- 
mages need  be  stated  or  averred,  where  the  slander  concerns 
a  man's  life,  liberty,  members,  corporal  punishment,  or  pu- 
nishment in  criminal  process,  office,  trust,  trade,  calling,  con- ' 
tagious  disease,  causing  a  separation  from  society. 

§  26.  The  distinction  now  of  punishments,  infamous  or  not 
infamous,  does  not  bold ;  for  both  imply  damage  and  dis- 
grace, at  first  view ;  though  the  former  do  more  strikingly 
than  the  latter,  the  line  of  distinction  seems  to  be  this. 

§  27.  The  twelfth  article  in  our  bill  of  rights,  provides,  that 
the  legislature  shall  make  no  law  to  inflict  infamous  punish- 
ment, without  trial  by  jury.    Punishments,  clearly  infamous, 

vol.  ii.  72 
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Ch.  63*  are  death,  gallows,  pillory,  branding,  whipping,  confinement  to 
Art.  2.  hard  labour,  and  cropping.  Blackstone  Considers  stocks  and 
v^v-^/  house  of  correction,  ignominious,  as  well  as  whipping  and 
4  Bl.  Com,  pillory.  But  in  some  books,  imprisonment ;  stocks,  a  species  of 
T^telUwiu  unPr^SOIuneDt »  house  of  correction,  a  species  of  confinement, 
ness,  what  an^  fines,  and  aforiiorij  binding  to  the  peace,  and  good  be- 
he  says  is  haviour,  are  not  infamous ;  and  the  latter  opinion  our  law 
false,  when  adopts,  in  its  practice  on  the  constitution*  Hence,  a  justice 
rSiMttsrflUH  °f  ^e  peace,  in  whose  court  there  is  no  jury,  tries  the  offence, 
ttrial  in  a  and  is  allowed  to  imprison,  fine,  to  send  to  the  house  of  cor* 
judicial  Mai,  rtction,  and  bind  to  the  peace  and  good  behaviour ;  viewing 
bie.*tl°na"  l^ese  Punishments  as  not  infamous ;  but  not  to  adjudge  to  the 
gallows,  pillory,  hard  labour,  branding,  cropping,  or  whipping. 
Hob.  140,  §  28.  So  it  is  actionable  to  say  of  an  officer,  that  he  is  a 
case  of  common  barrator.  So  of  a  church  warden,  that  u  he  has 
I  £fSb     cheated  the  parish,"  as  this  is  clearly,  if  true,  a  misdemea- 

Strore  v.    '     MUr  *n  his  office. 

Holmes.  §  29.  So  to  say  of  one,  he  is  a  cozening  knave ;  of  a  bai- 

liff, attorney,  or  one  in  office  or  entrusted.    And  Yelv.  32, 
62 ;  Cro.  (Jar.  489,  Seaman's  Case. 
Bui.  N.  P.         §  SO.  And  every  one  is  answerable  for  the  slander  he  pro- 
m— 2E*p.    pagates  of  another,  and  it  is  no  justification,  the  defendant 
261,  heard  the  words  from  another ;  or  that  he  read  them  out  of  a 

newspaper  or  letter,  or  only  reported  it  as  a  story.     But 
some  exceptions  post. 
Dyer,  72,  pi.      §  31.  To  say  of  one,  u  William  Kempe,  will,  within  these 
6,  Kemp's     two  days,  be  a  bankrupt"  is  actionable ;  held,  on  demurrer 
*****  to  the  declaration. 

SSelw.  But  words  "  imputing 'to  a  person  an  evil  inclination,  which 

1(^6'  ?f"I"  k  not  carried  into  effect,  are  not  actionable."    Per  Ellenbo- 

son  v.  Strata  ^^  Q   j   ^  D    ^Q^ 

6  Johns. ft.        §  32.  To  say  of  a  merchant,  "you  keep  false  books,  and 
47BL'^Iili  '  can  1PToye  ^  *•  actionable."    And  after  damages  assessed 
Ion  terror.  on  several  counts,  the  plaintiff  cannot  enter  a  nolle  prosequi 
as  to  one  of  them,  without  leave ;   and  after  judgment,  on 
demurrer,  overruled. 
8  Johns.  R.        §  33.  So  it  is  actionable  for  one  to  say  his  watch  had  been 
74, 77.— 6     stolen,  and  he  "  had  reason  to  believe  A  took  it."  And  to  say 
Johns.  R.  8&  to  a  witneg8i  while  giving  evidence,  in  a  cause  in  court,  to  a 
point  material  to  the  issue,  "  that  is  fake,"  is  a  charge  of  per- 
jury, if  spoken  maliciously, 
l  Johns.  330,      §  34.  So  words  spoken  of  a  sheriff  as  to  his  office,  charg- 
Dolev.  Van  ing  him  with  malpractice*    As  to  say  he  collected  mpnies  on 
Rensalaer.     execution,  and  converted  them  to  his  own  use,  and  they  can- 
not be  got  out  of  his  hands,  are  actionable. 

•6  Johns.  R.  82, 83.— Not  if  onlj  a  charge  of  falsehood.  Id.  &  3  Caines' 
R.  73 ;  1  Johns.  R.  505,  Stafford  v.  Green. 
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§  35.  To  say  of  an  attorney, "  I  have  taken  a  summons  to    Ch.  63. 
tax  his  bill ;  1  shall  bring  to  book  and  have  him  struck  off    Art.  2. 
the  roll,"  not  actionable ;  aliter,  to  say "  he  deserves  to  be  v^*v^/ 
struck  off  the  roll."    2  Esp.  R.  624,  Phillips  v.  Jansen. 

§  36.  Action  on  the  case  for  defamation  as  to  drunkenness*  13  Mass.  R. 
The  plaintiff  in  his  declaration  stated  that  he  was  a  faithful  *48^ Chad- 
good  citizen,  &c.  "  and  for  more  than  eight  years  last  past,  BrLg  Jr. 
had  been,  and  now  is,  a  minister  and  preacher  of  the  gospel, 
legally  settled  and  ordained,  over  the  congregational  church 
and  society  in  Hanover"  of  good  reputation,  &c.  for  tempe- 
rance, &c.  and  ever  free  from  the  criminal  offence  of  drun- 
kennessj  &c.    Yet  said  Briggs,  not  ignorant,  &c.  but  mali- 
ciously intending  to  defame  the  plaintiff,  in  his  good  name, 
&c.  and  to  "  injure  him  in  his  ministerial  office  aforesaid,9'  &c. 
did  speak,  etc.  of  the  plaintiff,  so  being  a  minister,  &c.  the  fol- 
lowing false,  &c.  words :  u  Old  Chaddock?  (meaning  the  plain- 
tiff,) "  stayed  at  our  house  last  night,  and  was  pretty  devilish 
drunk.    lie  was  so  drunk,  he  could  not  find  his  keg ;  he 
made  out  to  stagger  up  to  the  house ;  he  was  drunk."    At 
another  time  the  defendant  uttered  concerning  the  plaintiff, 
other  words,  but  of  the  same  import.    Ad  damnum,  $2,000. 
Verdict  for  the  plaintiff.    Motion  in  arrest  of  judgment,  "  be- 
cause the  declaration  did  not  shew  a  sufficient  cause  of  ac- 
tion."   Judgment  not  arrested.    And  held,  the  action  lay 
without  any  colloquium  of  the  plaintiff's  office  or  profession ;  Cited  3 
and  without  proof  of  special  damages.   The  defendant  urged,  J?***.  377 — 
here  was  no  crime  alleged,  nor  did  the  words  relate  to  ffc^ 
any  office  or  trade.    In  this  country  are  no  ecclesiastical  34.— Cro.  * 
preferments.  Car.  33. 

Plaintiff  urged,  the  words  were  tantamount  to  saying  he  Cited  Aieyn, 
was  a  drunkard.    And  if  true,  would  cause  his  removal  from  ^g"^1!! 
his  ministerial  office.    That  if  the  words  charged,  are  dis-  Bad  Abr. 
graceful  to  a  person  in  his  office  or  profession,  and  it  so  ap-  Blander,*.  3. 
pears  from  the  words  themselves,  an  action  lies,  without  IJ^^j^Ld 
averring  a  colloquium,  concerning  the  office  or  profession,  m^.  1430. 
The  court  held,  it  is  actionable,  falsely  and  maliciously,  to 
charge  a  settled  minister,  "  with  being  drunk,  and  with  having 
had  a  drunken  frolic,  so  that  he  was  unable  to  go  home,19 
without  alleging  or  proving  some  special  damage.    Cited  1 
Com.  D.  273.     Reasons  stated  at  large.    No  colloquium  ne- 
cessary.   See  Ministers  and  Religion,  ch.  48,  as  to  their  te- 
nures in  their  offices,  &c. 

To  say  of  the  plaintiff,  he  is  perjured,  is  actionable.  1 
Caines'  R.  497 ;  2  Caines^  R.  91 .  So  to  say  to  one,  "  you 
swore  to  a  lie  for  which  you  now  stand  indicted."  3  Cafres' 
R.  73. 
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$  37.  The  rule  laid  down  in  New  York,  in  tfcfe  case,  was, 
that  the  words  are  actionable  in  themselves,  if  true,  when 
they  u  will  subject  the  party  charged  to  an  indictment  for  a 
crime  involving  moral  turpitude,  or  subject  him  to  an  infa- 
mous punishment."  This  general  rule  in  itself,  do^s  not  vary 
materially  from  the  rule  commonly  laid  down.  Yet  the  case 
that  gave  rise  to  it,  seems  to  be  considerably  different;  for 
in  this  case,  Brooker  v.  Coffin,  the  defendant  said  the  plaintiff 
was  a  common  prostitute,  and  he  could  prove  it*  Yet  the  court 
held,  these  words  were  not,  in  themselves,  actionable.  Taking 
these  words  and  the  rule  together,  the  inference  seems  to  be, 
that  the  court  thought  that  common  prostitution  did  not  involve 
moral  turpitude.  Yet  it  may  be  doubted  if  the  court  meant  so. 
But  it  is  probable  the  decision  depended  mainly  on  the  pe- 
culiar character  of  the  statute,  punishing  this  oftence  among 
several  others.  By  this  statute,  common  prostitutes  are  de- 
clared disorderly  persons,  and  may  be  sent  to  bridewell  or 
house  of  correction,  and  be  kept  to  hard  labour  sixty  days, 
or  even  six  months,  and  may  be  whipped  at  the  discretion  of 
the  General  Sessions  of  the  Peace.  The  court  say  that  the 
same  statute  inflicts  the  same  punishment  for  a  great  variety  of 
acts,  as  pretending  to  skill  in  physiognomy,  palmistry ;  or  pre- 
tending to  tell  fortunes ;  vagrancy,  begging,  juggling,  disco- 
vering lost  goods ;  also,  on  persons  running  away  from  their 
wives  and  children,  vagabonds  and  wanderefs,  and  all  idle 
persons,  not  having  visible  means  of  livelihood ;  and  to  extend 
the  action  to  these  cases,  would  be  going  too  far,  &c«  But  it 
may  be  observed,  the  rule  is  in  the  alternative,  moral  turpi* 
tucfe  or  infamous  punishment. 

Art  3.  Words  actionable  by  reason  of  some  special  damage. 

§  1.  These  cases  are  not  many.  Wherever  the  words 
spoken,  are  true,  which  must  be  specially  pleaded,  there  is 
damnum  ab&tqu  injuria,  and  no  action  lies. 

§  2.  In  these,  as  in  all  cases  of  slander,  "  the  sense  of  the 
words  must  be  taken,  and  the  sense  of  them  appears  by  the 
cause  and  occasion  of  speaking  them,  and  according  to  the 
subject  matter."  And  when  special  damages  are  the  ground  of 
the  action,  none  lies,  or  can  be  supported,  till  these  are  spe- 
cially, and  with  certainty,  laid  ana  proved.  Special  daman 
.ges  may  be  sustained  by  one  in  several  cases,  but  most  gene- 
rally, by  loss  of  business,  title,  service,  preferment,  and  of 
marriage.  When  the  words  in  their'  nature,  refer  to  either, 
no  colloquium  need  be  stated  concerning  it. 

4  3.  As  where  the  plaintiff  declared  she  was  a  virgin  of 

Sood  fame,  and  about  to  be  married  to  one  A  5  and  that  the 
efendant  said  of  her,  u  I  know  D's  daughter ;  she  dwelk 
in  — — ;  and  there  was  a  grocer,  that  did  get  her  with  child." 
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By  reason  of  which  words  the  said  A  refused  to  marry  her*  Ch.  33. 
The  plaintiff  recovered  special  damages  cm  account  of  this  jjrj#  3. 
slander.  v^v^/ 

§  4.  In  these  cases  of  tpecM  damage*,  if  they  be  only  %  Eep.  234, 
probable  end  remote,  the  action  lies.    As  where  a  person  is  Vaogfaan  v. 
remotely  an  heir,  and  has  but  a  possibility  to  inker* ;  yet  if  ^0  Ui 7~Ba- 
he  can  prove  his  possibility  worth  so  much,  or  that  he  be  n^r  ^  Ba- 
offered  so  much  for  it,  and  the  words  tend  to  deprive  him  of  nister. 
k,  they  are  actionable. 

§  5.  In  this  case,  Hartly  sued  for  consequential  damages,  8D.&E. 
arising  from  slander,  spoken  by  the  defendant,  of  the  plain-  ^  Hartley 
tiff.   The  plaintiff  in  his  declaration  stated  that  he  was,  until  CajeT^ed! 
the  speaking  the  false  and  scandalous  words,  &c.  "  from  —1  Roi. 
time  to  time,  occasionally  employed  to  preach  to  a  certain  Abr.  58.— 
congregation  of  persons,disflenting  from  the  church  of  England,  §jjjJ^J^# 
at  a  certian  chapel,"  &c.  in,  fee  u  for  that  purpose,  regularly,  Prudiin.— 1 
and  in  due  form  of  law  licensed."    And  by  reason  of  ms  Vent.  4, 
good  character,  and  of  his  preaching,  had  u  received  divers  **"*  ^ 
great  gains,  profits,  and  emoluments,  to  his  great  benefit."  Cro*  J.  499 
"  And  to  the  comfortable  support  of  himself  and  family,  to  Low  v. 
wit,  at"  &e.    Yet  the  defendant,  knowing  the  premises,  and  ^a^ood'M 
maliciously  intending  to  deprive  him  thereof,  and  to  bring  j^I#  igg. 
him  into  disrepute,  and  detestation  among  his  neighbours, 
and  among  the  persons  frequenting  the  said  chapel,  and  to 
induce  them  to  prevent  his  preaching,  or  receiving  any  gain 
thereby,  on         ',  at  ■  ■  ■  ,  spoke  certain  scandalous  words, 
(stating  them,)  charring  the  plaintiff  with  incontinence,  per 
quod  he  was  injuredin  his  good  name;  fallen  into  disgrace 
among  his  neighbours,  and  with  the  persons  frequenting  the 
said  chapel,  as  aforesaid ;  insomuch  that  the  said  persons, 
frequenting  the  said  chapel,  by  reason  of  the  speaking,  &c 
have  wholly  refused  to  permit  him  to  preach  at  the  said  cha- 
pel ;  and  have  withdrawn  from  him  their  countenance  and 
support ;  and  have  discontinued  giving  him  the  gains,  pro- 
fits,  and  emoluments,  which  they  had  usually  given,  and 
would  otherwise  have  given  ;  ana  that  the  plaintiff  was,  in 
other  respects,  greatly  damnified  and  hindered  in  getting  his 
livelihood,  to  wit,  at        ■  »    VercBct  for  the  plaintiff.    Mo 
tion  in  arrest  of  judgment,  because  to  support  special  dama- 
get,  it  was  not  precisely  laid,  who  the  persons  were,  who,  in 
consequence  of  the  slander,  discontinued,  as  to  the  plaintiff, 
the  emoluments  he  had  before  received;  or  that  there  was 
any  certain  stipend  annexed  to  the  chapel ;  or  that  the  per- 
sons who  frequented  it  had  a  right  to  remove  him  from  it ; 
or  that  he  was  a  preacher,  duly  qualified  according  to  law. 
But  judgment  for  the  plaintiff.    For,  said  the  court,  "  where 
die  plaintiff  brings  an  action  for  slander,  by  which  he  lost 
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customers  in  his  trade,  in  order  that  the  defendant  may 
be  enabled  to  meet  the  charge,  if  it  be  false,  the  plaintiff 
ought  in  his  declaration  to  state  the  names  of  those  custom- 
ers. But  here  the  plaintiff  was  in  possession  of  this  office, 
and  we  are  to  conclude  upon  the  record,  that  he  was  proper- 
ly licensed,  but  how  could  he  have  stated  the  names  of  all 
his  congregation.  He  has  stated,  that  in  consequence  of 
these  words,  spoken  of  him  by  the  defendant,  he  was  remov- 
ed from  office,  and  lost  the  emoluments  of  it,"  which  is  suffi- 
cient.    See  Kirby,  65,  151,  290. 

§  6.  And  it  must  appear,  the  special  damage  was  the  legal 
and  natural  consequence  of  the  word  spoken  ;  for  an  illegal  con- 
sequence is  not  sufficient,  as  a  tortious  act.  2  Bos.  &  r.  284 ; 
2  Phil.  Evid.  108 ;   1  Starkie,  97. 

§  7.  Loss  of  preferment.  To  call  a  clergyman  a  bastard,  a 
heretic,  or  excommunicate,  is  actionable,  when  he  alleges,  and 
proves  loss  of  preferment. 

§  8.  So  an  action  lies,  for  saying  of  a  clergyman,  he  is  a 
heretic  or  excommunicated,  if  he  lose  a  certain  living  by  it : 
But  not  for  speaking  these  words  of  a  layman,  for  here  is  no 
loss  of  preferment,  or  removal  from  such  an  office,  in  his  case, 
though  a  u  scandal  that  lessens  his  reputation."  This  case 
as  to  the  laymen,  is  not  to  be  understood  to  apply,  where  a 
heretic?,  &c.  is  punishable  by  law. 

§  9.  So  an  action  lies  for  representing  a  tavern  to  be  a 
bawdy  house,  in  Dublin;  for  there  is  a  custom  there  for  bawds 
to  be  carted. 

§  10.  Loss  of  service.  If  a  person,  to  prevent  a  servant 
getting  a  place,  give  him  a  false  character,  an  action  lies ; 
but  then  it  must  appear  to  be  done  maliciously,  and  with  an 
ill  intention.  For  though  the  character  given  be  false,  yet  if 
no  malice  appears,  no  action  lies.  There  must  be  both  ma- 
lice and  falsehood,  even  though  the  master  make  specific 
charges  of  fraud.  As  where  the  former  master  charged,  in 
a  letter  to  one  Collier,  the  plaintiff,  with  overcharging  the 
prices  of  books,  he  bought,  and  pocketing  the  difference,  but 
the  facts  were  not  proved,  and  he  lost  a  place  thereby  with 
one  Rogers.  And  it  was  urged  for  the  plaintiff,  that  if  the 
words  "  be  slanderous,  malice  is  implied."  Judgment  for  the 
defendant,  for  the  occasion  of  writbg  the  letter  shews  there 
was  no  malice,  &c.  And  though  generally  true,  yet  it  is  not 
always  true,  that  if  the  words  be  false,  malice  is  implied. 

§  11.  Slander  of  title,  and  so  loss  of  estate.  In  this  case, 
Lord  Mansfield  and  the  court  held,  that  to  support  this  action, 
there  must  be  malice,  either  expressed  or  implied ;  and  the 
words  spoken  go  to  defeat  the  plaintiffs  title.  That  it  cannol 
be  maintained  when  the  defendant  speaks  the  words,  to  pro- 
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ted  his  awn  property,  or  to  do  a  moral  act,  and  to  save  another    Ch.  63. 
from  being  cheated.  '  Art*  3. 

§  12.  If  words  are  spoken  that  charge  any  facts,  which,  if  n^»v^/ 
true,  would  deprive  me  of  my  estate;  an  action  lies,  if  the  3  Bi.  Com. 
words  be  false,  and  1  can  prove  special  damages*    As  to  say  i|l'Zi^p* 
the  father's  heir  is  a  bastard ;  for  it  tends  to  disinherit  him ;  17  \$  ga?* 
but  if  the  defendant  pretend  he  is  the  heir,  and  the  ptaintiff  nister  v. 
a  bastard,  no  action  lies ;  for  then  it  is  a  claim  of  right*  BaniaUr. 

§  13.  If  one  be  possessed  of  an  estate  tail*  it  is  actionable  Cro.  Jam. 
to  call  his  fourth  son  a  bastard*  if  special  damages  be  laid  and  *13*  ^^" 
proved*  though  he  has  but  a  remote  chance  of  inheriting  the 
estate.    In  this  case  one  offered  the  fourth  son  so  much  for 
his  right  in  the  estate,  and  by  reason  of  these  words  he  re- 
fused to  give  any  thing. 

§  14.  So  if  one  be  in  possession  of  an  estate,  an  action  4Bac.  Abr. 
lies  for  saying  he  has  no  right  to  it.  if  special  damages  be  laid  j^"S^J, 
and  proved.     So,  for  saying  a  stranger  has  right,  if  special  c^n.  197. 
damages  be  proved,  but  not  for  saying  the  speaker  has  the 
title.  These  cases  must  be  taken  in  connexion  with  the  rule, 
there  must  be  malice.    For  it  often  happens,  that  attornies 
and  others,  honestly,  give  opinions,  and  say  one  in  possession 
of  an  estate  has  no  title  to  it,  when  it  turns  out,  ultimately, 
he  has  a  title  to  it,  and  the  very  opinion  professionally  given, 
may  have  occasioned  to  him  an  expensive  lawsuit.    These 
actions,  as  to  titles,  have  been  very  rare  here. 

he  Briton,  in  the  case  above,  was  an  attorney.  The  cas<  Le 
was  in  substance,  thus :  The  estate  worth  £l  300,  originally 
did  belong  to  one  John  Loveday ;  he  mortgaged  it  to  the  plain- 
tiff, who,  also,  got  a  prior  assignment  of  it.  It  was  at  auction, 
and  some  had  bid.  Le  Briton  was  Lee's  attorney,  and  he  a 
creditor  of  Lovedav.  Le  Breton  said,  at  the  auction,  he  was 
sent  by  Lee,  to  tell  that  Lovedav  "  was  a  bankrupt  before  he 
made  the  mortgage  to  the  plaintiff,"  and  that  Lee  intended  to 
sue  out  a  commission  against  him ;  so  far  was  true.  But  Le 
Breton  added,  of  his  own  head,  that  a  docket  was  made  out 
for  a  commission ;  and  that  bis  name  would  be  in  the  Satur- 
day's Gazette.  This  was  not  true.  Whereupon  the  bidding 
ceased,  and  no  sale.  No  actual  malice  was  alleged  or  proved. 
But  the  plaintiff's  counsel  inferred  malice  from  the  false  as- 
sertion, merely  the  defendant's  own,  and  without  authority 
from  his  client. 

Judgment  for  the  defendant,  and  the  court  added :  1st.  That 
it  was  clear  no  action  lay  against  him  for  delivering  "  the  mes- 
sage in  his  client's  own  word**"  nor  would  it  have  lain  against 
Lee,  had  he  given  the  same  notice,  as  far  as  fact,  to  the  bid- 
ders. It  was  to  protect  his  own  property,  and  his  duty  as  a 
moral  act  &c. 
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CE.es*      ■  3d.  That  though   Le  Breton  varied    from  his  client's 

Art.  3.      message,  yet  it  was  not  in  substance  as  he  told  the  defen* 

s^^v-^^  dant,  u  that  he  would  take  out  a  commission  that  night ;"  and 

had  hddone.  so,  the  name  of  Loveday  would  have  been  in 

the  Gazette,  as  stated,  nor  did  what  the  defendant  said,  make 

any  difference,  with  regard  to  the  plaintiff  or  his  title;  for 

Loveday  was  then  become  a  bankrupt,  and  liable  to  a  <com» 

mission. 

See  Htrt-  §  15.  Loss  of  business.    In  this  case  it  must  appear  the 

ley|t  c*m,     words  were  in  a  conversation,  concerning  the  business  or 

Cro7Ki7s89   ***&*.    As  where  the  plaintiff  declared  he  was  an  vMXrkeeptr, 

Levitt's      '  in ,  and  [that  the  defendant  said,  u  thy  house  is  infected 

cm —         with  the  pox,  and  thy  wife  was  laid  of  the  pox."    Judgment 

Jkp^jlg for  the  plaintiff;  for  it  shall  be  intended  the  great  pox ;  and 

%  Bund.*      if  the  small  pox,  it  is  actionable ;  for  it  is  a  discredit  to  the 
307.  plaintiff,  and  guests  will  not  resort  to  his  house*    But  to  state 

per  quod,  several  persons  left  his  tavern,  &c.  without  naming 
Bui.  N.  P.  7.  them,  is  not  laying  special  damages  properly.  But  if  the 
plaintiff  allege  that  A  and  others,  left  his  tavern,  it  is  suffi- 
cient to  prove  A  did,  though  not  the  others,  or  the  others  and 
not  A. 

Iw^dd*  $  16#  The  Plaintiff  declared  he  was  of  good  fame,  &c 
Hastingi.  **  Bud  a  draper,  &c.  and  the  defendant  said  to  him, "  you  are  a 
cheating  fellow,  and  keep  a  false  book,  and  I  will  .prove  it.n 
Held,  no  action  lay,  because  no  communication  was  laid  con- 
cerning the  plaintiff's  trade,  or  dealing,  by  way  of  buying  and 
selling,  though  he  alleged  he  lost  his  customers. 

Williams'  notes.   These  words  not  actionable  in  themselves, 

but  only  so  because  spoken  of  one  in  his  profession,  office  or 

trade ;  then  it  must  be  alleged  they  were  so  spoken,  and  at 

the  trial  it  must  be  proved  they  were  so  spoken.    "  But  if 

the  plaintiff  avers  that  he  had  sustained  special  damage,  by 

reason  of  the  words,  as  if  the  plaintiff  in  the  principal  case 

had  shewn  that  he  had  lost  some  particular  customer,  by 

name,  the  declaration  would  have  been  good,  on  account  of 

such  special  damage.9'    2  Phil.  Evid.  108. 

8*lk.694,         §  17.  In  the  following  cases  no  action  lies  without  a  colhh 

S*T*oe  v.      quium  of  the  plaintiff's  trade  or  profession.    Of  a  trader, 

ery*        "you  are  a  cheat,  and  have  been  a  cheat  for  divers  years"   Cit* 

ed  by  Williams;  2  Saund.  307. 

«H. Bl.531,      §  18.  So  "you  are  a  swindler;"   for  the  word  swindler 

Sariie  v.       means  no  more  than  a  cheats  which  has  always  been  held 

Jar  dine.       not  to  be  actionable.    It  is  not  every  cheat  that  is  liable  to  tn- 

dktment. 
3  Burr.  1688,      §  19.  But  the  action  lies  where  there  is  a  colloquium  of  the 
j^!?^**     plaintiff's  trade.    As  for  one  saying,  uyou  are  a  rogue,  and 
thou  hast  cheated  me  of  several  pounds."    Here,  also,  special 
damages  were  laid  ana  proved. 
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•    §  30.  But  even  if  special  damages  have  accrued  to  the    Ch.  63* 

plaintiff,  no  action  lies,  if  the  defendant  proves  the  words  true ;     Art.  4. 
for  then  it  is  no  slander  or  false  tale ;  as  if  I  can  prove  the  s^*v~^»y 
tradesman  a  bankrupt,  the  physician  a  quack,  the  lawyer  a  3  K.  Com. 
knave,  or  the  divine  a  heretic.  26 1!""2  ^ 

§  21.  In  Onslow's  case,  C.  J.  D'Grey,  laid  down  this  rule;  3  wils.  186. 
"  words  are  actionable  when  spoken  of  one,  in  an  office  of 
profit,  which  may  probably  occasion  the  loss  of  his  office,  or 
when  spoken  of  persons  touching  their  respective  professions,     . 
trades,  or  business,  and  do,  or  may,  probably  tend  to  their 
damage." 

§  22.  Loss  of  marriage.    It  is  actionable  to  say  of  one,  JrCro*  323» 
"  he  was  harsh  to  his  former  wife,  and  would  not  allow  her  croa^— i*" 
necessaries,"  by  which  the  plaintiff  lost  such  a  marriage*  Com.  D. 
The  special  loss,  or  damages  in  this  case,  were  the  ground  of  253. 
action. 

§  23.  And  so  to  say  of  a  man,  he  is  a  whore-master,  where-  1  Com.  D. 
by  he  has  lost  his  marriage  with  such  a  one,  &c.  253, 

§  24.  So,  to  say  a  single  woman  had  a  child  by  A  B,  is  p^"r495* 
actionable,  if  it  be  proved  she  thereby  lost  a  marriage*  And  Gardiner. 
Croke,  J.  162. 

§  25.  Whenever  the  plaintiff  sues  in  these  cases  for  loss  of  Cro.Ei.787, 
marriage,  it  must  be  alleged,  a  treaty  was  on  foot  for  &  mar-  Hopkins, 
riage  with  some  particular  person;  and  that  it  was  broken  off 
by  reason  of  the  words  spoken, 

§  26.  And  it  has  been  also  decided,  that  a  "  charge  that  4  Bac.  496, 
all  persons  of  good  credit  refused  to  let  the  plaintiff  marry  gy^J£n  c# 
into  their  families,  is  too  general  and  bad ;  for  in  such  case, 
no  particular  damage  is  proved,  and  no  case  is  specified  to 
which  the  defendant  can  answer. 

Art.  4.  Words  not  actionable* 

§  1.  It  is  not  actionable  to  say,  "  you  are  forsworn,  and  I  6D.  &E. 
can  prove  it ;"  for  forsworn  does  not  mean  perjury.     But  HoVt^4' 


aided  by  the  innuendo, 

§  2.  Words  are  never  actionable  in  themselves,  unless  they  3  Wils/186, 
impute  some  crime,  liable  to  punishment.  But  Holt's  rule,  as  to  ^  °mJ<>w1» 
infamous  punishment,  as  pillory,  &c.  was  denied  here.  cones'  R. 

§  3.  Mere  scurrilous  or  opprobrious  words,  spoken  of  one,  345. 
are  not  actionable  :   Nor  for  words  of  heat  or  passion,  as  to 
call  one  a  rascal  or  rogue,  if  productive  of  no  special  damages. 
Nor  is  it  any  scandal  to  be  guilty  of  a  trespass,    3  Bl.  Com. 
125 ;  Fair.  R.  104,  Harwood  v.  Parrot ;  Cro.  El.  620. 

6  4.  So  it  is  not  actionable  to  say  of  one  "  he  is  a  brawler,  *9°*  16i B# 
ana  quarrelUr,  and  gave  his  champion  counsel  to  kill  me,  Allen.— 1 

VOL.  II.  73  Bina.537. 
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Ch.  63*  and  then  to  fly  the  country ;"  for  no  fact  is  charged  to  have 

Art.  4*  been  committed,  and  no  crime  punishable  by  law* 

v^-v-^^  §  5«  Nor  are  words  actionable,  spoken  by  way  of  advice 

3  Bl.  Com.  and  friendship,  admonition,  or  concern,  and  without  any  ill 

N5p~8Bul#  will ;  for  in  none  of  these  cases,  are  they  maliciously  spoken. 

2  D.  &  E.  §  6.  Nor  is  it  actionable  to  say  one  is  in  gaol  for  stealing  a 
475.  *  horse ;  for  he  may  be  innocent,  though  imprisoned  for  this 
^"r  *n!"  offence.  Nor  for  saying  of  one  he  is  a  seditious  man,  ami  a 
Brittridge'i  ********  knave ;  for  they  only  imply  a  disposition  to  sedition 
cut.  and  theft;  and  not  that  the  party  was  ever  guilty  of  either* 

But  adjective  words  are  actionable  when  they  "presume  an  act 
committed?  and  not  when  they  do  not  imply  an  ad  commu- 
ted ;  as  to  say  one  is  a  perjured  Amove,  or  a  corrupt  judge; 
for  here  it  is  implied  an  act  is  done. 
SEip.  229.        §  7.  Nor  is  it  actionable  to  say  the  plaintiff  has  killed  a 

r^Snar  •!'  man'  wno  *s  aPParmt^y  a&ot  y  f°r  tnen  u  appears  no  murder 
Gee.--?  '  can  have  been  committed.  Nor  is  the  plaintiff  in  any  dan- 
Cro.  205.J—1  ger  of  punishment.    Nor  is  it  actionable  to  say,  u  the  plain* 

•5?' D"  ^  *s  a  tn*e*>  an^  sto'e  my  corn  m  my  ^e^  5n  ^or  standing 
corn  is  intended,  which  cannot  be  stolen.  Not  to  say  an  at- 
torney in  a  particular  suit,  knows  nothing  about  it.  8  Johns* 
64. 

3  wn».  177,  §  8.  Nor  is  mere  matter  of  opinion  actionable  ;  as  where 
188,  Onslow  Home  said,  "  as  to  instructing  Mr.  Onslow,  you  might  as 
2  W°B1.       weM  instruct  the  winds,  and  should  he  promise  assistance,  I 

750 2Eap.  should  not  expect  he  would  give  it :"  words  spoken  of  a 

*33-  representative  at  a  legal  meeting  of  a  corporate  body. 

1  Com.  D.  §  9.  Nor  are  mere  general  expressions  actionable.  As  to 
??*  n  say  one  k  a  debauched  man,  and  not  fit  to  be  a  justice,  &c. 
259?^5  "  ^o,  words  spoken  between  members  of  the  same  church,  in 
Johns.  R.  the  course  of  their  religious  discipline,  and  without  malice ; 
180, 183,  and  the  jury  is  to  decide  if  malice  or  not.  1  Bin.  1 78 ;  5 
SS^sl.    E§p-R-H»- 

Bai.N.P.8.  §10.  Nor  is  it  actionable  to  give  a  false  character  of  a 
—2  Eid.  servant,  if  there  be  no  malice,  or  none  appears.  As  where 
238,Edmon-  a  serVant  sued  her  former  mistress,  for  saying  to  a  lady  who 
Tens«n  &  came  to  inquire  the. plaintiff's  character,  u  that  she  was  saucy 
wife.— 3  Bl.  and  impertinent,  ana  often  laid  out  of  her  own  bed,  but  was 
Co™*  CH?.  a  clean  girl,  and  would  do  her  work  well.'1  The  plaintiff 
Cro.*Jam.     proved  she  was  by  these  words,  prevented  getting  a  place. 

91 l  W.     The  court  decided,  that  no  action  lay ;  for  it  was  a  confident 

Bl.386.  tial  discourse,  and  not  malicious,  and  the  gist  of  the  action  is 
SOT?*'     P    malic*,  u  which  is  not  implied  from  the  occasion  of  speaking, 

but  should  be  directly  proved*79    But  the  jury  may  infer  malice 

from  circumstances. 
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§  11.  Nor  is  it  actionable  to  speak  words  in  legal  proceed-    Ch.  63. 
ings.    As  where  one  exhibits  articles  of  the  peace  against  the    Art.  4. 
plaintiff,  for  divers  offences,  in  order  to  have  him  bound  to  v^^v^/ 
his  good  behaviour,  no  action  lies ;  for  the  complainant  has  1D.&L 
pursued  the  due  course  of  the  law,  and  justice ;  and  if*  those  iii*"^^* 
actions  were  permitted,  those  who  have  just  cause  of  com-  r#  iJixon.— 
plaint,  would  not  dare  to  complain,  for  fear  of  vexation*   But  1  Saund. 
the  party,'  in  such  cases,  must  confine  himself  to  legal  forms;  120 to  13?> 
and  not  charge  crimes  not  within  the  jurisdiction,  to  which  he  ^^v\ 
applies.    And  if  the  matter  charged  in  any  court,  be  exo-  Co.  14, 
minable  there,  no  action  lies,  though  it  be  false;  because  in  Buckley  »• 
the  course  of  justice.    But  if  the  defendant  talks  at  large,  in  ^^"Uq 
the  country,  and  avers  his  proper  charges  to  be  true,  an  ac-  243^12    ' 
tion  lies  5  for  thus  to  proclaim  them  at  large,  is  unnecessary,  Co.104, 
and  not  to  promote  justice.    Haw.  P.  C.  B.  1,  a.  72,  King  v.  Henefn 
Bailey  5  4  Bac.  Abr.  452,  Libel  A.  2 ;  Esp.  Dig.  506.  iwTsot. 

§12.  So  if  a  witness  go  beyond  the  point,  in  issue,  and  slan-  2  tap.  239. 
der  a  third  person,  it  is  actionable,  for  justice  does  not  require  —Cro.  £1. 
this.  ***' 

§13.  But  if  one  object  to  a  witness,  that  he  is  perjured,  2  Cro.  91.— 
though  it  fee  false,  no  action  lies ;  for  it  is  in  the  course  of  ^? ??  451f* 
justice.    So  to  say  an  affidavit  against  him  is  false,  is  not  ao  234.—? 
tionable,  when  this  is  said  in  the  course  of  justice.  Burr.  807. 

§  14.  So  if  one  makes  title  to  land  on  a  forged  dud,  no  ac-  *  Co'  *•»  ** 
tion  lies,  unless  it  appears  the  party  using  it,  knew  it  was  p^^on. 
forged.    4  Bac.  495.    One  of  tne  parties  in  a  suit,  jays  in 
court,  the  testimony  of  a  witness  is  a  lie,  and  I  can  prove  it, 
is  not  actionable.     1  Penning.  233. 

§  15.  Nor  is  it  actionable  to  speak  words  as  counsel  in  a  Cro.  Jam. 
cause,  pertinent  to  the  issue  ;  nor  from  concern,  nor  to  read  ^l*  Brooki 
them  as  a  story  out  of  a  history,  without  any  malice.    So  any  ta*ue*— 
thing  that  shews  the  words  were  not  spoken  in  a  defamatory  Bui.  N.  P. 
sense,  or  pot  spoken  maliciously,  proves  that  no  action  lies.      *°- 

§  16.  Nor  is  it  actionable  to  say  one  brought  in  false  wit-  1  Cro.  93 
nesses. 

§  1 7.  Nor  to  call  one  a  rebellious  knave,  is  it  actionable.       l  Cro.  171. 

In  Wood's  case  it  was  held,  that  no  action  lies  against  an  ^jT*j£  ^^ 
advocate,  for  speaking  slanderous  words  in  defending  his  Gunston. 
client's  cause,  for  it  is  his  duty  to  speak  for  him,  and  it  shall 
be  intended  he  spoke  according  to  his  instructions. 

§  18.  Nor  is  it  actionable  to  say  one  u  has  forged  the  hand  *^'  Abr# 
of  J.  •AT."  for  this  charge  is  too  general  to  be  punished  by 
statute,  or  the  common  law,  but  it  must  be  said  to  what  he 
forged  his  hand,  otherwise,  no  punishable  crime  is  charged. 

§  19.  Nor  is  it  actionable,  to  say  one  committed  suborna-  4  Bac.  484, 
tion  of  perjury,  unless  perjury  has  been  committed,  in  fact.  p?[JJJ#** 
But  quaere,  and  Cro.  J.  158. 
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Ch.  63.         §  20.  Nor  is  it  actionable,  in  England,  to  say  a  single  wo- 

Art.  4.  man  is  with  child  by  A  B,  and  thereby  incurred  the  displear 

v^v^^  sure  of  her  parents,  and  was  in  danger  of  being  turned  out  of 

l  Lev.  261,  doors,  for  here  is  no  loss  of  marriage.     But  the  case  may  be 

**"?*■%  different  in  our  law,  as  here  is  a  charge  of  fornication*    Nor 

Johns.  R.  ln  New  York,  to  say  she  is  a  common  prostitute,  though  one 

188,  Brooker  is  liable  to  punishment.     See  a.  2.  s.  37. 
r.  Coffin.  §  2\.  Nor  is  it  actionable,  for  a  preacher  in  his  sermon,  to 

Green^11  recite  a  story  from  a  book,  which  is  slanderous  to  some  per- 

wood'scase,  son,  unless  it  appear  to  have  been  done  maliciously;  but 

cited  in  the  quaere,  if  false,  if  malice  shall  not  be  presumed.    This  seems 

Brooks  v  to  ^e  a  very  unscttled  point,  if  malice  shall  be  inferred, 

Montague,  when  the  words  are  false.    There  are  many  cases  both 

ways. 
Cro.  El.  297,      §  22.  Nor  for  A's  saying  to  B,  you  are  foresworn,  and  B 

L*  Mart^6  reP^es>  ^°  you  sa7  I  am  perjured,  and  A  answers  yes ;  for 
v*        m"  this  answer  is  rather  drawn  from  him  by  B. 
4  Bac.  498,       §  23.  Nor  for  words  spoken  in  a  jocose  way,  or  from  con- 
Crawford  t?.  Cern  for  the  plaintiff,  and  not  from  ill  will  or  malice  towards 

Jiiddleton.  him-      Finn  v%  Djxon# 

4  Bac.  503,        §  34.  jfor  for  saying  to  one,  you  have  committed  burglary  in 

John?1  V    *  breaking  his  house,  and  taking  his  goods  ;  as  no  person  is  nam- 
ed, it  is  uncertain  whose  house,  and  whose  goods  are  meant. 
Cro.  Jam.  §  25.  So,  no  action  lies  for  saying  to  A  B,  u  you  are  a 

67^r9nVt^  thief,  for  you  stole  my  trees;"  or  lor  the  words,  uyou  are  a 

Hob.  331,  thief,  a&d  stole  my  trees ;"  for  by  the  latter  words,  this  could 

Clerk  r.  only  be  a  trespass  ;  as  trees  are  not  a  subject  of  theft ;  for 

s^ike69fi~  ky  trees,  generally  named,  the  court  intends  standing  trees, 

eaMod.  23,  ^ut  ty  corn,  generally  named,  the  court  can  intend  only 

riaker  v.  reaped  corn.    And  by  wood,  wood  severed  from  the  land, 

Pierce.  and/or,  and,  and  are  both  explanatory,  and  the  same. 
Cro.  Jam.  §  26.  Nor  is  an  attorney  liable  for  any  words  spoken  by 

Bt'conT3  ^m*  re'at've  to  l^e  ca^e»  and  suggested  in  his  client's  in- 

126.— 8*  structions,  though  groundless.    But  if  he  mention  an  untruth, 

Johns.  R.  of  his  own  head,  or  even  on  instruction,  if  not  pertinent  to  the 

64, 69.  cause,  be  is  liable.     Here  the  defendantjustified,  specially. 
i29°bOaW  a*      $  27#  **or.  actionakle  to  say,  "  Squire  Oakley  ( a  justice  of 

v.  Furring-67  l^e  Pea?e0  i»  a  damned  rogue,"  not  being  spoken  of  him  in 

ton,  330,  his  official  capacity.    But  words  are  actionable,  spoken  of 


V\i — r       one  *n  re'at*on  t0  l"s  office  of  sheriff,  charging  mal-practice. 

109?'*  ®u*  su°k  wor(k  ma7  ^  so  explained  at  the  time,  as  not  to  be 

actionable,  by  reference  to  a  known  transaction.  Words,  ac- 
tionable in  themselves,  are  not  so,  if  spoken  between  mem- 
bers of  the  same  church,  in  their  religious  discipline,  and 
without  malice.  Nor  is  it  actionable,  to  say  of  a  person, 
"  he  has  sworn  false,  or  has  taken  a  false  oath." 
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-    Art.  5.  How  words  are  to  be  applied,  innuendoes,  £c.  Ch.  63. 

§  1.  The  old  doctrine  of  mitiori  sensu,  is  now  exploded,  and    Art.  5. 
words  spoken,  are  taken  in  the  common  meaning.     3  Cain,  v^^-v-^. 
76  ;  1  Dall.  144 ;  2  Dall.  59 ;  2  Bin.  37.  9  Ewt,  93, 

§  2.  And  for  many  years  the  rule  has  been  settled,  that  c^dcn\— 
words,  in  this  action,  are  to  be  understood  and  applied,  in  2  £sp.  251. 
the  plain  and  obvious  meaning,  and  as  the  by-standers  na-  — Bnl.  N.  P. 
turally  understand  them;  for  as  they  understand  them,  so  4jBiadi^j«. 
the  person  of  whom  they  are  spoken  will  be  affected ;  when  2  Dallas  59 
they  understand  the  word  murder,  from  its  connexions,  to  Rex  v. 
mean  only  the  killing  of  a  hare,  he  suffers  but  a  trifle  in  his  Mitchell, 
reputation,  if  any  thing ;  and  he  suffers  much  more  when  they 
understand  it  to  mean  the  malicious  killing  of  a  man.    What 
is  a  charge  of  perjury,  &c. 

§  3.  Defamation,  or  slander,  is  that  by  reason  of  which  4  Bac.  Abr. 
the  person  charged  becomes  liable  to  suffer  some  corporeal  480, 
punishment,  or  sustains  some  damage. 

§  4.  When  the  party  charged,  states  all  the  words  in  one  *°  Co- 13°» 
count,  it  is  intended  those  not  actionable;  are  added,  only  to  c^^g^ 
show  the  malice  of  the  speaker,  and  the  damages  are  for  the  n.  P.  8.—  " 
actionable  ones  only.      Willes,  443,  Lloyd  ?.  Morris;  2 
Saund.  171 ;  1   Hen.  &  Mun.  361;  Barnes,   478,  480;  1 
Freem.  83 ;  1  Bin.  537,  546. 

^  5.  Words  apply  to  offices,  trades,  professions,  &c.  ac-  4  Bac.  Abr. 
cording  as  the  discourse  is,  of  which  they  are  a  part ;  and  U^T^1  _ 
to  get  at  the  true  meaning  of  the  defamatory  words,  it  is  often  2  saik.  513, 
necessary  to  state  the  conversation  in  which  they  are  utter-  Rext. 
ed,  or  in  what  is  called  the  colloouium ;  but  this  is  not  neces-  ^S*T" 
sary  when  the  defamatory  words,  appear  themselves  to  re-  i39._2  w. 

late  to  office,  trade  or  profession,  or  to  express  the  facts,  Bl.  959 

whence  the  loss  of  marriage,  &c.  arises.     A  colloquium  may  ®  J<*m.  R. 
explain ;  so  may  an  innuendo,  but  the  innuendo  can  never  cowp!l&76. 
change  thfc  sense ;  hence  the  words,  he  burnt  "  my  barn,"  —3  BuUt.  * 
can  never,  by  any  innuendo,  be  explained,  "  my  barn  full  of  269. — Cro. 
corn;"  but  it  may  explain  the  expression  guilty  of  death,  to  J^3^d 
mean  murder;  and  though  the  colloquium  be  only  of  death,  &  e.  691.— 
yet  no  innuendo  can  explain  forsworn,  to  mean  perjury ;  and  Cro.  J.  107. 
•  what  the  defendant  meant,  is  a  fact,  for  the  jury  to  decide, 
in  Oldham  v.  Peake,  2  W.  Bl.  959. 

§  6.  The  innuendo  could  explain  the  words,  "  the  young  3  Salk.  225. 
gentleman,  the  other  side  of  the  water,"  to  mean  the  Prince  of  ~-j>  E*1** 
Wales,  when  he  was  beyond  sea,  and  this  and  other  facts       " 
had  been  stated. 

§  7.  So, "  to  make  false  powers,  to  receive  seamen's  wages,"  2  Eip.  233. 
to  mean,  to  forge  them* 

§  8.  Nor  can  any  innuendo,  which  is  a  word  of  explanation  Cowp.  672, 
or  application,  extend  the  sen$e  of  words  beyond  their  own  HorneT"" 
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Ch.  63.  meaning,  unless  something  is  put  on  record  for  it  to  explain. 

ArU  5.  This  extensive  matter  may  be  by  direct  averment,  by  recital, 

v^»v*^^  or  by  general  inference^ 

4  Bac.  515.  §  9.  An  innuendo  can  explain,  but  never  add ;  nor  is  the 

Cro.  Car.  matter  under  the  innuendo,  issueable,  and  if  repugnant,  it  is 

void.    Cro.  El.  609,  Corbett  v.  Hill. 

2  En>.  255.  §  10.  And  if  the  person  be  uncertain,  no  innuendo  can  ex- 

■—ilnit.  ch.  pj^ .  ag  if  J  say9  « i  know  one  near  or  about  J.  S.,  who  is  a 

notorious  thief,"  the  person  meant,  never  can  be  ascertained, 

by  an  innuendo,  where  there  had  been  no  previous  convenor 

Hon  about  him* 

l  Rol.  81.         §11*  The  true  rule  is,  that  however  indirectly  the  plain* 

—l  Com/Dl  tiff  is  described,  he  shall  have  an  action,  with  an  averment, 

*66,  he  was  meant,  if  he  can  prove  he  was ;  as  where  one  said 

"  he  that  goes  before  thee  is  perjured ;"  A  shall  have  an  action 

with  an  averment,  that  the  speaking  was  of  him ;  yet  where 

the  person  is  totally  uncertain,  no  averment  can  help  the 

case ;  as  one  of  my  brothers,  where  I  have  several ;  so, 

speaking  to  three  persons,  the  defendant  says,  u  one  of  you  it 

l  Com.  D.     perjured ;"  so,  the  Coxes  are  traitors,  none  of  them  can  sue, 

M1,  as  the  words,  in  themselves,  are  totally  uncertain. 

Bui.  N.  P.  7,      $  12.  If  words,  in  themselves,  be  actionable,  the  plaintiff 

Britton!        cannot  give  evidence  of  any  loss,  sustained  by  the  speaking 

of  them,  not  specially  alleged ;  for  if  the  special  damage  be  toot 

alleged,  the  defendant  has  no  proper  notice,  to  answer  thereto. 

Bui.  N.P.6,      §  13.  And  if  the  words  be  not  actionable  in  themselves, 

2?™  Hurt  t'lc  P*a*nt*ff  must  Vroye  ^e  special  damage  laid,  or  be  nonsuit- 

c**        *  ed.    Special  damages  do  not  survive  to  the  wife,  where  she  is 

called  a  bawd,  &c.  per  quod  the  husband  loses,  &c. ;  but 

damages  do  survive  to  her  for  words  in  themselves  actionable. 

4  Bac.  Abr.       §14.  And  whenever  a  barrister^  and  so  it  seems  any  other 

Laic  K^kI  P*0/***™***} tnan'  brifigs  an  action  for  words,  disgraceful  to  his 

Car.C282.—  profession,  he  must  aver  that  he  was,  when  the  words  were 

Stra.  696.      spoken,  a  practising  lawyer ;  lor  if  not,  he  cannot  receive 

any  damage. 
Cro.  El.  280.      §  * 5-  "  ords  of  local  meaning  need  not  be  explained  by  «t- 
—4  Bac.       nuendoes ;  for  the  judge  is  supposed  to  understand  all  Eng- 
4S7m  lish  words,  or  he  may  learn  their  meaning  from  the  witnesses. 

§  16.  And  all  words,  spoken  by  way  of  defamation,  are 
to  be  taken  in  their  usual  acceptation,  and  as  the  hearers  com- 
monly understand  them ;  and  as  to  averments,  the  maxim 
applies,  certum  est  quod  certum  reddi  potest ;  and  the  sense  of 
the  words  must  be  taken  from  all  the  speaker's  words  to- 
gether ;  for  some  words,  by  the  connexion,  may  show  that 
other  words  are  not  defamatory. 
1  John.  879,  §  17.  So,  words  otherwise  actionable,  may  be  explained  at 
laer  ^  Dole  ^e  t™e'  ^y  reference  to  a  particular  transaction,  which  is 
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known  not  to  amount  to  the  charge  which  the  words  would    Ch.  63* 

otherwise  import,  they  shall  be  construed  accordingly,  and    Art*  6. 
will  not  be  actionable.  v-^*v^^ 

Art.  6.  §  1 .  Wards  spoken,  or  charges  made,  obliquely,  or  by  Salk.  697 — 
way  of  question,  or  conjecture,  by  report,  by  exclamation,  be*  are  254,^.2  Co. 
equally  actionable ;  as  to  say, "  he  was  whipped  for  stealing,"  134.— 8  D. 
44  you  may  well  spend,  for  you  can  coin ;"  "  did  you  not  hear  &• E.  150. 
that  A  stole  P  But  pioof  of  words,  spoken  interrogatively,  will  j^f^co. 
not  support  a  count,  for  words  spoken  affirmatively.     So,  to  133!— Qo/ 
say  of  one,  he  will  rob  in  two  days ;  so,  "  he  hides,  and  for  El.  348 — l 
aught  I  know,  he  is  a  bankrupt ,-"  so,  if  the  defendant  say,  "  A  ^ix  geI 
spoke  such  words,'9  an  action  lies,  with  an  averment  that  A  ]7)  D^vil  v[ 
did  not  speak  them ;  so  I  heard  a  bird  sing,  or  I  dreamed,  Lewis.— & 
&c. ;  so  it  is  actionable  for  one  to  say,  "  A  told  me  B  stole,"  ^S^'J^ 
44  but  I  do  not  believe  it ;  but  if  one  say, 44  A  told  me  B  stole,"  g^  1060t 
where  A  did  really  say  so,  an  action  lies  against  A,  but  not 
against  the  relater;  for  he  names  his  author,  and  the  relater 
says  what  is  true.    So  an  action  lies,  if  one  exclaim,  "  that 
perjured  villain ;"  the  defendant  must  relate  the  very  wards  of 
the  other,  to  be  excused* 

§  2.  So,  to  say  she  hath  had  a  child,  and  if  she  hath  not  Cro.  El. 
had  a  child,  she  hath  made  it  away ;  for  it  imports  an  indi-  ^e**d" 
vidual  charge  of  murder :    Croke  says,  if  she  has  lost  her  pomfort.— 
marriage.    As  to  Davis  x>.  Lewis;  see  a.  7,  s.  14.  is  Co.  132. 

6  3.  So,  to  say  to  B,  you  are  as  great  a  rogue  as  J.  S.  who  4  Bac.  Abr. 
stole  auilts,  is  actionable  5  for  these  words,  though  compara-  *6^  y?1011 
tive,  imply  that  B  did  steal  quilts.  r*    ° 

§  4.  jSo,  an  action  lies,  for  saying  to  one,  u  you  are  as  arrant  £*»•  iv^lt 
a  thief  as  am  in  England,  for  thou  hast  broken  up  J.  SJ*s  chest,  v  Browning. 
and  taken  £40 ;  but  it  must  be  averred  there  is  a  thief,  in 
England.  Bacon,  501,  has  taken  this  case  in  an  opposite  sense. 

§  5.  So,  an  action  lies  for  these  words,  /  know  what  I  am,  g^f'/01' 

and  I  know  what  Snell  is,;  I  never  buggered  a  mare ;  for  the  Webling. 

implication  is  here  so  strong  as  to  amount  to  an  affirmative  £.  Ler.  ISO. 
charge  of  buggery. 

§  6.  So,  to  say  to  one,  have  you  brought  home  the  £40  you  £*£•  ****• 
stole  f  is  actionable.     Affirmed  on  error,  though  objected  Gibbon^* 
that  the  words  were  not  spoken  affirmatively,  but  only  inter- 
rogatively.   But  held,  it  was  sufficiently  charged  that  he  had 
committed  a  crime. 

§  7.  So,  in  the  case  of  the  Earl  of  Northampton,  the  court  re-  «  Co.  134. 
solved,  "  that  if  A  say  to  B,  did  you  not  hear  that  C  is  guilty 
of  treason,  &c."  it  is  tantamount  to  a  scandalous  publication. 
§  8.  So,  if  A  publish  that  he  heard  B  say  C  was  traitor  or 
thief,  it  is  actionable;  and  if  the  truth  be  such,  A  may  jus- 
tify :  And  3.  If  A  publish  that  he  hath  heard,  generally, 
without  a  certain  author,  that  B  was  a  traitor,  or  thief,  an 
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Ch.  63*     action  lies  against  A  alone ;  for  he  does  not  give  the  party 

ArU  6.     grieved,  any  action  against  any  but  A  himself,  who  pub- 

vxw^  fished  the  words ;  although,  in  truth,  he  might  hear  them ; 

for,  otherwise,  this  might  tend  to  slander  an  innocent  person, 

without  a  remedy ;  and  to  excuse  the  relater,  it  is  essential 

to  furnish  an  action  against  the  author. 

i  Roi.  50,         §  9-  So,  an  action  lies  for  saying  A  lay  in  wait  on  B's  hill,  to 

Lock  v.         rob  C ;  for  lying  in  wait  is  an  act,  and  more  than  a  tntrt  in- 

ttnlion  to  do  an  act. 
12  Mod.  The  word  tenor,  in  these  actions,  means  the  very  words,  or 

818,  Rex  v.    verbatim ;  but  ad  effectum,  does  not. 

4  Mass.  R  §10.  Freedom  of  Debate.  This  was  an  action  of  defama- 
l  to  45,  "  tion,  for  saying  of  the  plaintiff,  that  convict,  to  B.  Russell  and 
Coffin  v.  others.  1.  Plea,  not  guilty.  2.  Actio  nan,  and  pleads  the 
Coffin.  provisions  of  the  constitution,  as  to  freedom  of  speech  and 

debate,  in  either  house  of  the  legislature  in  Massachusetts ; 
that  the  defendant  and  said  Russell,  were  members  of  the 
house  of  representatives,  and  that  the  words,  if  spoken,  were 
spoken  "  in  deliberation  in  said  house,  while  the  same  was 
in  session,"  respecting  the  appointment  of  a  Notary  Public, 
&c.  as  was  lawful,  hoc  paratus;  replication,  of  his  own 
wrong.  The  words  imported  a  felony,  in  robbing  the  Nan- 
tucket Bank. 

The  court  held,  1.  That  the  court,  (S.  J.  Court,)  is  com*- 
petent  to  decide  on  a  plea  of  privilege,  in  the  legislature. 

2.  That  the  freedom  of  debate,  &c.  is  rather  the  privi- 
lege of  the  individual  members,  than  of  the  house,  as  an 
organized  body,  being  derived  from  the  will  of  the  people ; 
the  members  are  entitled  to  it  even  against  the  will  of  the 
house. 

3.  This  article  of  the  constitution  extends  to  every  act  re- 
sulting from  the  nature  of  a  member's  office,  and  done  in  the 
execution  of  it ;  and  exempts  him  from  prosecution  for  every 
thing  said  or  done  by  him,  as  a  representative,  whether  ac- 
cording to  the  rules  of  the  house  or  not.  As  if  he  be  sit- 
ting on  a  committee  in  a  lobby,  or  in  a  convention  of  the  two 
houses,  out  of  the  representatives'  chamber.  So,  not  liable, 
if  the  words  were  spoken  maliciously,  in  the  execution  of  his 
official  duty ;  nor  if  uttered  not  maliciously,  not  in  his  official 
duty. 

4.  Where,  in  an  action  for  a  tort,  the  damages  found  by 
the  jury,  are  so  great,  that  it  may  be  reasonably  presumed 
that  the  jury  in  assessing  them  did  not  exercise  a  sound  dis- 
cretion, but  were  influenced  by  passion,  partiality,  prejudice, 
or  corruption,  the  court  may  set  aside  the  verdict,  and  award 
a  new  trial.  Judgment  for  the  plaintiff;  for  the  defendant, 
>vhen  he  spoke  the  words,  was  not  in  the  discharge  of  any 
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of  his  legislative  duties,  and  the  subject  matter  was  not  un-     Ch.  63. 
der  consideration.     In  fact,  the  house  was  sitting  on  some     Art.  6*. 
other  subject ,  and  the  defendant  and  Russell  were  standing  Vdrv-v^ . 
by  the  fire,  in  the  representatives9  room. 

§  11.  In  this  case  the  court  held,  that  a  general  count  in  ®  Mast.  R. 
an  action  for  defamation,  as  charging  the  plaintiff  with  steal-  **?'  Nyc  r* 
ing,  is  good ;  also,  where  the  defendant  said,  "he  would  venture 
any  thing,  Nye  had  stolen  the  book;"  the  words  being  proved 
to  be  spoken  maliciously,  were  held  to  support  a  verdict  for 
damages ;  the  words  charged  in  the  declaration  were,  "he  has 
stolen  my  arithmeticlc ;"  the  words  proved,  he  would  venture, 
&c.  as  above : — and  held,  not  sufficient ;  for  the  words  proved, 
are  not  substantially  the  same  as  those  laid ;  but  the  words 
proved,  support  the  general  charge  of  stealing.     In  this  ac- 
tion for  words,  the  plaintiff  "may  either  lay  the  particular 
words  spoken,  or  he  may  set  out  the  substance  of  them ;  and 
if  the  substance,"  "it  is  sufficient  to  prove  the  substance ;"  "but 
where  t\ie  very  words  are  laid,  they  must  be  proved  as  laid ;" 
and  words  spoken  hypothetically,  may  be  actionable,  &c.  What 
is  meant  by  proved  as  laid,  verbatim,  or  substance,  and  the  ge- 
neral rule  in  the  books,  is  that  laid  down,  4  Bacon's  abriag-  Bac.  512.— 
ment.  Slander,  letter  S.  to  wit :  that  though  the  words  found  Dyer  75.— 
by  the  verdict,  be  not  precisely  the  same  as  those  laid  in  the  waro^fMtf 
declaration,  yet  if  they  agree  in  substance,  it  is  sufficient ;  and  Cro.  Jam. 
it  is  a  settled  rule,  that  the  words  laid,  and  those  proved,  107, 215, 
must  be  substantially  the  same :  there  can  be  no  doubt,  but  343* 
that  if  it  be  sufficient  for  the  jury  to  find  the  substance  of  the 
words  laid,  it  is  sufficient  to  prove  the  substance.    This  general 
rule,  has,  uniformly,  been  agreed,  where  the  plaintiff  has 
stated,  in  his  declaration,  the  substance  of  the  words  spoken 
by  the  defendant ;  and  the  doubt  has  arisen  only  where  he 
has  stated  the  particular  words,  &c.   In  this  last  case,  the  rule 
has  been,  to  prove  the  sense  of  the  words,  precisely,  but  not  every 
syllable  as  laid ;  for  instance,  in  Brugis  v.  Warneford,  above, 
fhe  words  laid,  were,  "  there  is  a  great  nest  of  thieves  at  Perton, 
and  Sir  John  Brugis  is  the  maintainer  of  them,  and  he  is  a  strong 
/thief  himself"    Defendant  justified  certain  words  he  stated, 
41  Which  are  the  same  words,  the  plaintiff  hath  complained  of, 
without  this,  that  he  said  and  published  the  said  English  words, 
in  the  aforesaid  declaration,  specified,  in  manner  and  form ;" 
plaintiff  replied,  and  maintained  his  declaration,  and  proved, 
and  the  verdict  found,  the  defendant  spoke  and  published  the 
aforesaid  words  in  the  declaration,  fee. ;  except  the  word 
u  strong ;"  and  that  he  "  did  not  speak  or  publish  the  word 
"strong,"  &c. ;  motion,  to  stay  the  judgment,  because  the  mat- 
ter was  not  found  as  laid,  but,  "  after  great  argument  and  de 
bate,"  the  plaintiff  had  judgment. 

vol*  ii.  74 
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Ch.  63.         Art.  7.  Libel. — §  1.  Slander  by  libel,  differs  from  slander 

Ar t.  7.  by  words,  only  in  this ;  by  libel  it  is  by  writing  or  printing, 

\^*v-^/  and  is,  therefore,  more  premeditated,  and  extends  much  farther ; 

ito'SS^L  an(*  *n  *kk»  as  *n  slander  by  words,  to  charge  a  person  with 

2  Esp.  238  any  cr^me9  which  may  subject  him  to  the  danger  of  legal  pur 

239.-U  Bl!  nishment,  is  a  libel,  ana  actionable :  2.  So  to  allege  any  matter, 

t^Ia  i?*  which  may  6e  /Ae  means  of  excluding  him  from  society,  as 

2661.— 3°""  c^ar^ng  him  with  having  the  t/cA,  and  stinking  of  brimstone? 

Mor.  Em.  3.  Where  the  writing  is  such,  as  will  injure  one  in  his  trade, 

50, 61.— 4  or  profession,  office,  or  business  ;  as  to  say  one  is  a  bankrupt,  a 

689*696  —6  ?uac^  physician?  corrupt  in  his  office,  or  a  cheat  in  his  business  : 

Co.'l25.— 2  *•  Where  the  writing  injures  the  domestic  happiness  of  a  f ami" 

Wilfl.  403.  ly,  as  stating  the  prosecutor's  daughter  was  of  loose  manners, 

Fa?CodPc"  ^^  was  Sone  to  ^' t0  *e  *^ere^  °fa  fcntorJ  cfctW.  Form  of 
Art.  283  to  a  declaration  for  a  libel,  and  sundry  notes,  2  Ch.  on  PL  255, 
29o!  By  this  262  ;  Cod.  9,  36 ;  Cod.  6.  36. 

£Very  vrT*'       §  2.  A  libel  is  a  malicious  publication :  the  essence  of  the 
be.  must'      offence,  consists  in  "  the  intent  to  defame  the  reputation  of 
have  the        another ;"  and  though  the  defendant  may,  in  this  civil  action, 
name  of  the   prove  the  truth  of  the  words ;  yet,  "the  truth  of  the  words,  is 
printer.0'       no  just'fica^0n  in  a  criminal  prosecution  for  a  libel,"  to  which 
vig-  47, 10,  the  party  libelled,  is  not  a  party.   But  even  in  a  criminal  pro- 
5, 10,  £9.      secution,  the  defendant  may  shew  the  purpose  of  the  publi- 
cation, to  have  been  justifiable,  as  for  a  justifiable  cause,"  and 
not  malicious ;  nor  with  the  intent  to  defame  any  man ;  and 
there  may  be  cases,  where  the  defendant,  having  proved  the 
purpose  justifiable,  may  give  in  evidence,  the  truth  of  the 
words,  when  such  evidence  will  tend  to  negative  the  malice 
and  intent  to  defame."    A  member  of  parliament,  makes  a 
speech  in  it,  privileged  in  it,  but  afterwards,  publishes  it ;  this 
is  a  libel,  if  it  contain  libellous  matter*    1  Maul,  and  Sel.  R. 
273 — 283  ;  4  Mass.  R.  168,  Commonwealth  v.  Clap. 
5  But.  2667,      §3.  Jn  a  civil  action  for  a  libel,it  must  be  stated  and  prov- 
WoodfaU  —  ec*  *°  be  false  and  malicious  ;  for  the  very  gist  or  essence  of 
2  W.  Bl. '      this  action  for  slander  by  words,  or  libels,  is  falsehood  and 
1037.  malice.     If  an  act  done,  be  in  itself  indifferent,  a  criminal  in- 

tent, must  be  proved  and  found  ;  but  if  unlawful  in  itself,  (as  in 
the  case  of  Woodfall,)  the  ocfor,  must  prove  there  was  no  crir 
This  rule       minal  intent,  as  malice  is  implied  when  a  man  acts  against 

SU4&6it   law- 

e/        "  §  4.  If  pne  print  and  publish  a  libel,  he  may  be  not  only 

sued  by  the  party  injured,  but  also  he  may  be  indicted  ;  for, 
every  libel  has  a  tendency  to  a  breach  of  the  peace,  and  to  pro- 
voke others  to  break  it,  which  offence,  criminaliter,  is  the  same, 
whether  the  matter  in  the  libel  be  true  or  false  ;  and  it  is  only 
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in  a  civil  action,  the  defendant  may  say  bis  libel  is  true,  and    Ch.  63. 
whether  a  libel  or  not,  is  a  question  of  law. — 3  Bl.  Com.  1 25 ;    Art.  7. 

2  Esp.  245 ;  Hob.  253  ;   4  Mass.  R.  170;   5  Burr.  2666 ;  v^-v-^/ 

3  D.  &  E.  428. 

§  5.  As  the  offence  of  a  libel  consists  in  its  being  the  means  2  Esp.  248, 
of  propagating  slander,  it  is  essential  to  a  libel  that  it  be  pub-  ^9p"^B^; 
lished,  for  it  is  not  enough,  the  defendant  have  copies  of  one  Burr*  ^^ 
in  his  chamber,  without  discovering  it,  or  delivering  it  out ;  nor  —9  Co.  59.- 
can  any  one  be  convicted  of  a  libel,  unless,  I.  He  be  the  con-  Lamb's  case 
triver  of  it ;  or,  2.  Procure  the  contriving  of  it ;  or,  3.  Be  the  ma-  ^J1^ 
licious  publisher,  knowing  it  to  be  a  libel ;    for  if  one  reads  a  Carth.  405, 
libel,  or  hears  it  read,  it  is  no  publication  ofit ;  as  before  he  Rex  v.  Paine 
reads  or  hears  it,  he  cannot  know  it  is  a  libel ;  but  if  after-  I7g\M°t" 
wards,  or  after  knowing  the  contents,  he  reads  it  to  others,  or  Beere. 
repeats  it  to  them,  or  any  part  of  it,  it  is  a  publication.  Nor  is  it 
a  publication,  merely  to  copy  a  libel ;  but  if  one  write  a  libel, 
though  it  be  dictated  to  him,  it  is  sufficient,  though  the  writer 
hate  no  concern  in  the  publication ;  and  writing  a  libel  is 
making  one,  though  he  do  not  compose  it.   A  treatise  on  he- 
reditary right,  a  libel.     Gilb.  R.  297. 

§  6.  So  if  a  libel  be  sold  in  a  printers  shop,  it  is  prima  facie  evi-  *  Burr, 
dence  of  his  publication,  and  though  without  his  actual  know-  ^87'  ^V " 
ledge,  if  it  be  sold  by  his  servants,  and  the  master  afterwards  207,  a.  3  s.4. 
stops  the  sale,  and  these  circumstances,  can  be  only  in  miti-  Bui.  N.  P.  a. 
cation  of  the  punishment ;  evidence  of  being  servant,  defacto,  JjT^  Bu£# 
is  enoueh.    2  D.  &  E.  168.  r^ficW.- 

So  a  libel  may  be  published  by  handing  about  copies  ofit,  Moore,  627, 
or  by  reading  or  singing  it  to  others,  or  in  tneir  presence ;  but  Want's,  case 
to  repeat  a  part  in  merriment  and  without  malice,  is  not  pub- 
lishing it ;  but  to  sing  a  song  in  ridicule,  or  slandering  an6- 
ther's  character,  is.  The  punishment  of  a  libel,  criminaliter,  is 
fine  and  imprisonment. 

§  7.  What  is  a  UbeL  A  libel  written  in  French,  must  be  6  Co.  125, 
so  declared  on,  and  there  are  two  ways  to  describe  a  libel ;  !*£""■*  D# 
by/^TDorA,andby^5«Me.  Bui/n^. 

§  8.  A  libel  may  be  published,  by  the  delivering  of  it,  or  a 
copy  of  it  to  another ;  so  if  a  letter,  containing  a  libel,  be  sent 
to  the  party  charged,  or  to  another  sealed  up,  it  is  a  publica- 
tion. And  so  it  may  be  published  by  pictures  and  signs. 
Hanging  a  man  in  effigy  may  be  a  libel. — 5  D.  &  E.  125 ;  1 
Saund.  132,  Lake  v.  King ;  2  W.  Bl.  1038  5  1  D.  &  E.  1 10 ; 
2  Esp.  250. 

§  9.  So  a  writing  with  a  feigned  name,  may  be  a  libel,  as  2  Esp.  244. 
was  Mrs.  Dodd's  case,  who  printed  a  letter,  abusing  the  late 
King,  under  the  title  of  Merriweis,  Sophi  of  Persia. 

§  10.  So,  these  words,in  a  letter  to  the  mayor  of  Richmond,  1  Wils.  22. 
.were  deemed  a  libel,  to  wit :  "  I  am  sure  you  will  not  be  per-  ^ *  •• 
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Ch.  63*  suaded  from  doing  justice  by  any  little  arts  of  your  town-cleric, 

Art.  7.  whose  consummate  malice  and  wickedness  against  me  and 

v^r-v-^^/  my  family,  will  make  him  do  any  thing,  be  it  ever  so  vile." 

1  Boi.  &  P.  A  letter  to  a  third  person,  calling  the  plaintiff  a  villain,  is  a 
33k""",BeU*  libel,  without  proof  of  special  damage. 

3Bi.Com.  §  I**  So,  "whatever  renders  a  man  ridiculous,  or  lowers 
Chr.  notei,  him  in  the  esteem  and  opinion  of  the  world,  amounts  to  a 
9.-2  \vu*.  libel,"  though  the  same  expressions,  if  spoken,  would  not 
t?Moniley!  **ave  been  defamation ;"  "  as  to  call  a  person,  in  writing,  an 
—Steele  v.*  itchy  old  toad,"  maliciously— or  to  publish  he  testified  with 
Southwick.    levity ;  9  Johns.  R.  21 4, 21 7. 

its'— Re  §12.  So,  a  writing  may  be  a  libel,  though  against  one, 

r.  Topham.  dead  ;  but  then  it  must  be  stated,  that  the  living  friends  were 
5  Co.  125.     scandalized,  and  excited  to  a  breach  of  the  peace,  &c. 

§  13.  So,  if  a  writing  be  against  such  a  magistrate,  it  is  a 
slander  on  the  government.  So,  a  writing  may  be  against  no 
particular  person,  and  yet  be  a  libel,  as  being  contra  bonos  mo- 

2  Stra.834.    res,  as  publishing  an  infamous  obscene  book  ;  so  against  the  es- 
Rexv.  Wool-  tablished  church  (in  England ;)  as  a  book  against  Christianity, 
■too.  blaspheming  the  miracles  of  the  gospel ;  so,  "  any  public  re- 
flections on  the  administration  of  justice,  is  libellous.'1 

2  Esp  247.  §  14.  As  where  Watson,  maliciously  prosecuted  one  Hurry, 
199  Re&  E"  ^or  P61]111^  wh°  was  acquitted  on  the  merits  ;  and  immedi- 
v.  Watson.—  ately>  Watson  inserted  in  a  newspaper,  it  was  on  zjlan  in 
10  Johns.  R.  the  indictment ;  and  Hurry  sued  Watson,  for  a  malicious  pro* 
447.— The  8ecution,  and  recovered  £3,000 ;  and  the  corporation  of  Yar- 
aiibel iVre-  ^outh,  of  which  he  was  a  member,  Sept.  1 785,  voted  him 
sponsible  to  £2,300  for  his  good  motives,  in  preserving  the  rights  of  the  cor* 
the  party  H-  poration  to  the  admiralty  jurisdiction.  This  vote  passed  by 
thoudh  it  be  Watson?  an(^  *9  other  members  present,  was  entered  in  their 
accompanied  books,  and  held  to  be  libellous,  as  reflecting  on  the  adminis- 
with  the  au-   tration  of  justice. 

?ff  iJjjl"*"  §  I5*  So  to  print  of  any  person,  he  is  a  swindler,  is  a  libel, 
718.— Jan-  an^  actionable ;  and  if  the  defendant  justify,  his  justification 
son  v.  Stuart,  must  state  the  plaintiff's  particular  acts  of  fraud,  that  the  plain- 
tiff may  be  apprized  of  what  he  is  to  answer  to.  (Where  a 
general  justification  in  the  words  of  the  libel  is  bad.) 
5  Johns  R  Where  one  is  libelled  so  ambiguously,  that  the  person  in- 
sn,  230.  '  tended  cannot  be  identified,  but  by  extrinsic  facts,  there  may 
Van  Vich-  be  a  colloauium  and  proper  averments  made ;  these  and  the 
if"  ''lil0*'"  w^°'e  ^el  *n  connexion,  may  render  it  sufficiently  certain, 
Pha!  Evid.  l0  suPP°rt  an  action,  or  to  be  left  to  the  jury",  under  the  court's 
100.  direction.     An  innuendo  cannot  be  proved;  but  when  an 

averment  or  colloquium  introduces  extrinsic  matter,  into  the 
pleading,  it  may  be  proved  in  such  a  case- 
But  it  is  no  libel  for  many  persons,  (24)  inhabitants  of  a 
county,  to  petition  a  council  of  appointment,  stating  the  coun* 
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ty  attorney  is  actuated  by  improper  motives,  in  his  official    Ch.  63. 
conduct ;  and,  from  malice  towards  some,  and  the  emoluments     Art.  7. 
arising  from  public  prosecutions,  in  other  cases,  gives  rise  to  v^v-v/ 
many  indictments ;  and  praying  his  removal  from  office ;  and  j***1!?*  *• 
the  evidence  is  such,  he  is  removed ;  and  though,  in  such  case  ^£r  tJ^ 
the  words  be  false,  and  actionable  in  themselves,  the  plain-  v.  Bian- 
tiff  must  prove  express  malice,  or  that  the  petition  is  actually  chard, 
malicious  and  groundless,  and  presented  merely  to  injure  the 
plaintiffs  character. 

§  1 6.  What  is  not  a  libel.  Nothing  shall  be  construed  a  libel,  2  Eap.  242. 
which  is  necessary,  in  a  course  ol  judicial  proceedings,  or  in  "j~J  Swmd- 
the  execution  of  the  law,  and  relevant  to  the  matter  before 
the  court ;  as  a  petition  to  parliament,  in  the  usual  form, 
charging  one  with  extortion,  oppression  and  corruption  in  office* 
For  tnis  was  the  usual  mode  of  complaint. 

§  17.  So,  in  a  case  for  a  libel,  for  that  the  defendant  in  a  2  Burr.  817, 
certain  affidavit,  before  the  court,  had  said  that  the  plaintiff,  Attley  *.^ 
in  a  former  affidavit  against  the  defendant,  had  sworn  falsely.  Ato^Boi. 
The  court  decided,  this  was  not  actionable ;  for  where  oppos-  &  P.  341. 
ing  witnesses  contradict  each  other,  there  must  be  an  affir- 
mation of  falsehood,  &c. ;  and  here  it  was  necessary,  in  a 
course  of  legal  proceeding. 

§  18.  So,  it  has  been  said,  that  a  writing,  which  is  against  3  Salk*  i*4* 
mankind  in  general,  or  against  a  particular  order  of  men,  as  JjjJefc 
lawyers,  &c.  is  not  a  libel.    But  to  make  it  one,  it  must  de-  Nott. 
scend  to  particulars,  and  individuals.    Not  an  actionable,  but 
is  an  indictable  libel,  to  send  a  sealed  libellous  letter  to  the 
plaintiff  himself.     1  Cain.  581,  Lyle  v.  Clason. 

§  19.  So,  it  is  no  libel,  privately,  and  in  confidence,  to  write 
to  one  in  a  letter,  expostulating  with  him,  on  his  vices. — 2 
Brown,  157,  Peacock  v.  Rugnell. 

§  20.  Declaration  for  a  libel.    This  was  a  petition  to  a  ]  SamwL 
committee  of  parliament,  charging  Dr.  Lake  and  others,  LakeV*' 
named,  with  high  offences,  and  stating  particular  acts,  as  King.  * 
their  excommunicating  the  defendant,  framing   new  oaths, 
&c.  in  the  diocese,  extorting  certain  sums  of  money,  from 
his  tenants,  &c.  Special  plea ;  pleading  the  words  were  true. 
And  the  court  held,  that  the  exhibiting  a  petition  to  a  com- 
mittee of  parliament,  is  lawful,  and  no  action  lies  for  it; 
though  it  be  false  and  scandalous,  because  it  is  a  court  of 
-justice. 

In  Thorn  v.  Blanchard,  it  seems  to  have  been  considered  5  Johns.  R. 
as  a  general  principle,  that  when  a  person  addresses  a  com-  508»538- 
plaint  to  persons  competent  to  redress  the  grievance  com- 
plained or,  no  action  lies  against   him,  at  the  suit  of  him 
named,  whether  the  statement  be  true  or  false,  or  his  motives 
innocent  or  malicious. 
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Ch.  63.  A  public  minister  may  publish  his  instructions,  if  he  deems 
Art.  7.  it  necessary ;  and  if,  by  such  publication,  he  has  traitorously 
v^^v-^^/  betrayed  the  secrets  of  his  government,  it  is  a  mixed  ques- 
7  Johns.  R.  tion,  on  which  the  jury,  in  a  civil  action,  may  decide,  under 
1^'1  Mitc£  ^e  ac^v^ce  °f  tn€  ^outU  The  plaintiff  may  abandon  any 
eU.  £  Phil."  Part  °f  a  count,  yet  use  it  to  explain  the  rest,  and  may  re- 
EvkL  107.  cover,  if  the  part  retained  be  actionable. 
7  Johns.  R.  So,  where  the  defendant  published  of  the  plaintiff,  a  mem- 
264,273,  fog,.  0f  Congress,  a  libel  stating,  "  He  is  &  favming  sycophant, 
CrosTOll!---  a  misrepresentative  in  Congress,  and  a  grovelling  office-seek- 
4  Johns.  R.  er.  He  has  abandoned  his  post  in  Congress,  in  pursuit  of 
491.  an  office."    Held,  questions  for  a  jury  to  decide,  if  he  had 

so  conducted,  and  so  violated  his  duty.    A  struck  jury  de- 
nied, the  libel  not  relating  to  official  character. 
7  Johns.  R.       The  proprietor  of  a  gazette,  edited  by  another,  may  be 
Sldrestu      ^aD'e  for  a  libel,  in  an  action,  though  the  publication  be 

-Wells 4     made  without  his  knowledge :    But  not  if  merely  mortgagee, 

D.tE. 217.  holding  the  press  as  security  for  a  debt,  and  it  remained  in 
possession  of  the  mortgagor,  and  in  his  management.  If  the 
defendant  be  charged  in  an  indictment,  with  words  spoken 
of  a  person ;  proof,  words  spoken  to  him,  will  not  support 
the  indictment. 

It  seems,  that  whenever  there  are  persons,  competent  to  re- 
dress certain  grievances,  and  a  man  complains  to  them  for 
the  purposes  of  redressing  his,  within  their  jurisdiction,  he  is 
not  liable  to  an  action,  whether  his  statement  be  true  or  false, 
or  whether  his  motives  be  innocent  or  malicious.    Decided 
in  the  court,  for  the  correction  of  errors,  which  reversed  the 
judgment  of  the  Supreme  Court.    The  council  had  power  to 
remove  the  party,  district-attorney,  who  complained  of  the 
libel.    The  cases  cited  for  the  plaintiff  in  error,  may  be  seen 
principally,  ch.  63,  a.  4,  s.  1 1.     The  counsel,  on  the  other 
side,  do  not  appear  to  have  cited  any  adjudged  cases.    For 
affirming  the  judgment,  'was  the  Chancellor,  who  thought 
Thorn,  and  the  others,  at  their  peril,  petitioned  the  council, 
as  he  deemed  their  petition  not  in  the  regular  course  of  jus- 
tice, and  so  they  were  liable  for  any  falsehood,  or  malice, 
expressed  or  implied.    For  revising,  Le  Hommedieu,  senator, 
and  Clinton,  senator,  the  only  members  who  spoke  on  the 
subject.    The  Chancellor  was  in  the  minority. 
Essex,  Mass.      §  21.    This  was  case,  for  a   defamatory   libels   published 
April,' 1802,  April  3,  1801,  in  the  Salem  Gazette,  by  the  defendant,  under 
March's        fa  signature  of  Aristides,  as  he  acknowledged  in  his  letter 
care-  to  the  printer,  of  July,  1801.    The  declaration  stated,  the 

plaintiff  was,  and  ever  had  been,  a  person  of  integrity ;  of  good 
credit  for  his  many  faithful  services,  in  his  public  offices; 
wholly  free  from  corruption,  and  all  malpractices ;  was  April 
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3,  1801,  a  justice  of  the  peace,  and  of  the  common  pleas ;  a    Ch.  63. 
senator ;  and  then  intended  to  be  a  candidate  for  the  office  of    Art.  7. 
senator,  &c.    That  certain  proprietors,  of  which  the  plain- 
tiff was  one,  had  claimed,  in  a  course  of  law,  two  tracts  of 

land  in ,  over  which  the  inhabitants  had  laid  two  ways, 

and  which  they  defended*  That  the  proprietors,  to  recover 
their  right,  had  applied  to  the  Court  of  Sessions,  and  to  the 
General  Court,  for  a  trial  of  their  title  to  said  lands,  &c.  all 
which  the  defendant  knew;  but  maliciously  intending  to 
destroy  the  plaintiff's  good  name,  &c.  and  to  expose  him 
to  be  impeached  for  corruption,  and  malconduct  in  his 
office  of  senator,  and  justice  of  the  peace ;  to  be  removed 
therefrom,  and  to  prevent  his  election,  as  a  senator,  did 
April  3,  1801,  maliciously  compose,  &c.  a  false  and 
scandalous  libel,  of,  and  concerning,  the  plaintiff;  where- 
in (among  other  things,)  he  did  compose,  &c.  the  following 
-false  and  defamatory  words :  States  a  report  on  the  petition 
to  the  General  Court ;  that  it  was  suddenly  checked,  when 
the  plaintiff  was  heard  alone,  in  the  senate ;  meaning,  the 

Elaintiff  corruptly  exerted  himself  to  check  said  report,  to 
is  private  advantage,  as  a  proprietor.  That  on  one  of  the 
petitions  to  the  Sessions,  which  he  signed,  and  in  which  he 
was  largely  interested,  he  had  so  little  sense  of  decorum, 
as  to  sit  on  the  bench  as  a  justice ;  while  thus  appearing  as 
a  judge,  he  interfered  in  the  management  of  the  cause,  &c. ; 
meaning,  the  plaintiff,  in  the  trial,  did  wickedly,  and  corrupt- 
ly, sit  and  act  as  a  judge,  in  his  own  cause,  &c. ;  that  the 
plaintiff  was  a  federalist,  &c. ;  that  "  this  making  a  trade  of 
office,  this  improving  a  seat,  and  the  influence  it  affords,  for 
the  purposes  of  private  interest,  is  equally  injurious  to  the 
government,  and  oppressive  to  the  citizens ;"  (and  several 
other  similar  charges,)  meaning,  the  plaintiff,  wickedly  and 
corruptly,  made  a  trade  of  his  office  of  justice  and  senator, 
and  improved  his  seat  in  the  legislature,  and  the  influence  it 
afforded,  for  the  base  and  pernicious  purposes  of  private  in-  See  Innuen- 
terest  to  himself,  to  the  injury  and  dishonour  of  tne  govern-  ^xh^'  * 
ment,  and  the  oppression  of  the  people,  &c. 

In  this  case,  the  defendant  pleaded  specially,  that  his 
publication  was  true ;  and  actio  non,  because  he  stated  each 
paragraph  in  the  paper,  with  innuendo*  as  to  the  meaning,  and 
averred  the  same  was  true;  with  such  additional  mat- 
ter, as  more  fully  explained  the  case,  as  the  defendant  un- 
derstood it.  The  plea  contained  five  distinct  subjects.  The 
plaintiff  replied,  precludi  non,  protesting  the  plaintiff  was  not 
heard  as  a  senator ;  that  he  did  not  remain  on  the  Sessions 
bench  in  the  trial,  &c.  For  plea,  in  replying,  said,  as  to  his 
conduct  in  the  legislature,  pn  the  proprietor's  petition,  of  the 
defendant's  own  wrong,  without  this,  that  the  plaintiff,  in  this 
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Ch.  63.  behalf,  made  a  trade  of  his  said  office  of  senator,  in  the  said 
Art*  7.  senate,  and  corruptly  improved  his  seat,  &c.  as  the  defendant 
vxw^  in  his  libel  and  plea,  had  alleged,  and  hocparatus.  And  as 
to  each  of  the  other  four  matters:  As  first, sitting  in  the  Ses- 
sions :  Second,  the  parish  resolves :  Third,  tesolves  obtained, 
pending  the  action :  Fourth,  and  second,  parish  resolves,  and 
issue  on  each.  Here,  on  one  plea,  embracing  five  distinct 
subjects,  the  plaintiff  divided  in  his  replication,  and  pleaded 
distinctly  as  to  each,  leading  to  five  several  issues ;  which 
manner  of  replying,  was  on  the  following  authorities :  8  Co. 
132,  135,  Crogate's  case;  1  Burr.  317  to  320,  Robinson  p. 
Bailey;  Dougl.  430;  2  W.  BL  911,  Dowsland  v.  Thomp- 
son ;  3  Wils.  127  to  140,  Johns  v.  Whitley,  &c.  Plea,  em- 
braced nine  closes ;  replication,  separated  them,  to  each  a 
rejoinder.  So,  two  replications,  and  issues  on  one  plea. 
Stra.  908,  Warren  v.  Ivie.    Verdict  for  the  defendant. 

In  this  case,  it  is  material  to  observe :  First,  the  jury  found 
a  general  verdict,  on  the  law  and  facts  mixed  together :  Se- 
cond, the  plaintiff's  conduct,  as  a  senator  in  the  legislature, 
&c.  was  tried  by  a  jury  ;  his  conduct,  as  a  justice  and  a 
judge,  in  the  Court  of  Sessions,  was  also  tried  by  jury :  and, 
fourth,  in  each  case,  the  jury  tried  the  intent,  and  the  mean- 
ing ;  for  in  each  instance,  the  plaintiff  acted,  or  was,  in  a 
twofold  situation ;  that  is,  in  eacn,  he  was  openly  and  avow- 
edly, a  petitioner  and  a  party ;  and  his  counsel  urged,  ip  the 
trial,  that  whatever  he  said  or  did,  as  to  either  matter,  was 
openly,  and  avowedly,  as  such  petitioner  and  party.  The 
defendant's  counsel  admitted,  he  was,  in  each  instance,  such 
petitioner  and  party,  in  fact,  but  denied  he  spoke  and  acted 
as  such,  in  the  senate  or  Sessions.  But  urged,  that  whatever 
he  did,  in  each  matter,  he  said  and  did,  as  a  senator,  and  as 
a  justice  or  judge.  So  the  plaintiff  contended,  he,  in  each 
instance,  spoke  and  acted  in  his  individual  capacity,  and,  as 
a  party,  merely  gave  information,  and  meant  to  be  so  under- 
stood. The  defendant  denied  this,  and  contended,  the  plain- 
tiff, in  each  instance,  spoke  and  acted  in  his  official  capacity, 
and  as  a  senator  and  judge,  and  meant  his  influence  should 
be  accordingly ;  and  this  very  nice  distinction  was  left  to  the 
consideration  of  the  jury. 
Eeaex,  Mass.  &  22.  This  was  an  action  on  the  case,  against  Balch,  for 
June,  1797,  defamation.  After  the  usual  preamble  to  the  declaration,  it 
Balch.  '  stated,  that  the  defendant  uttered  the  following  malicious, 
false  and  scandalous  words ;  "  that  is  to  say,  speaking  to,  and 
of,  the  said  Emerson,  and  of  his  taking  a  judicial  oath;  it  m 
no  matter  what  you  give  your  oath  to ;  your  oath  is  of  no  conse- 
quence, for  every  oath  you  have  taken,  is  false,  and  I  can  prove 
it ;  by  means  of  all  which,  &c.  flea,  not  guilty.  Verdict, 
for  the  defendant. 
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In  this  case,  the  court  held,  that  it  must  be  proved,  to  the  Ch.  63. 
jury,  that  the  conversation  related  to  a  judicial  oath;  for  a  Arul. 
judicial  oath,  will  not  be  intended,  where  not  proved ;  that  v^*>/-^/ 
the  defendant  might  prove,  in  mitigation  of  damages,  that  the 
plaintiff  spoke  words,  not  true ;  that  where  no  special  da- 
mages  are  laid,  none  can  be  proved ;  that,  on  a  motien,  in 
arrest  of  judgment,  it  might  be  decided,  that  the  words,  in 
themselves,  were  not  actionable ;  that  it  was  not  averred,  in 
this  declaration,  that  the  plaintiff  had  ever  taken  any  judi- 
cial oath ;  that  it  is  not,  now,  necessary,  the  evidence  prove 
the  words,  precisely,  as  laid,  but  must  prove  them,  substan- 
tially. The  evidence  did  not  prove,  the  words  related  to  any 
judicial  oath,  and  on  the  last  ground,  mainly,  the  jury  found 
their  verdict.  Quaere,  if  the  very  words  be  laid>  if  they 
must  not  be  precisely  proved;  ana  see  preceding  and  other 
cases. 

§  23.  This  was  a  libel,  published  by  a  printer,  October  Ma*.  Ewex, 
28,  1802.  A  few  lines,  in  a  newspaper,  charging  "our  late  ^^S% 
secretary"  and  w Squire  Timothy?  indirectly,  with  bribery 
and  corruption,  while  secretary  of  state,  in  this  case,  evi- 
dence was  admitted,  to  prove,  the  defendant,  by  these  ex* 
pressions,  meant  Timothy  Pickering,  Esquire.  The  court 
neld,  that  averments,  as  to  facts,  as  to  the  person  and  matter, 
must  be  proved,  but  need  not  be  proved,  as  to  law ;  for  it 
belongB  to  the  court,  to  decide  questions  or  inferences  of  law, 
and  to  the  grand  jury,  to  aver,  and  the  petty  jury,  to  decide, 
if  the  paper  be  a  libel,  or  what  its  legal  meaning  is,  if  bribe 
ry  or  something  eke.  This  libel  was  published,  in  a  supple- 
ment to  the  Salem  Register,  and  the  court  held,  the  whole 
supplement  was  in  evidence,  and  that  any  part  of  it  might 
be  read,  to  get  at  the  defendant's  meaning,  in  the  particular 
paragraph,  in  it,  in  question ;  the  whole  being  like  one  book. 

As  to  the  publication,  the  evidence  was,  that  on  the  next 
Monday,  a  member  of  Congress  was  to  be  chosen,  and  that 
Mr.  Pickering  was  a  candidate  among  others ;  that  four  of 
these  supplements  were  received  the  day  they  were  printed, 
by  four  several  persons ;  that  one  Smith,  a  customer,  receiv- 
ed his  in  the  morning,  at  the  defendant's  printing  office,  of  a 
boy  there,  who  appeared  to  be  employed  in  it ;  that  Archer 
received  his  supplement  there,  and  annually  paid  Carlton 
for  the  Salem  Register.    The  court  held,  this  was  sufficient 

nf  to  put  Carlton  to  prove  his  innocence,  and  that  in  fact 
lad  no  concern  in  it;  or  that  some  one  imposed  on 
him,  and,  fraudulently  struck  bff\these  supplements,  and 
caused  them  to  be  delivered  out  of  his  office  to  expose  him ; 
but  as  he  did  not  produce  any  such  evidence,  or  suggest  any 
thing  of  the  kind  in  his  paper,  nor  produce  the  boy  who  was 
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a  witness,  it  was  presumed  he  had  no  such  evidence ;  and 
the  jury  was  instructed  accordingly.     In  this  case  it  was . 
agreed  the  truth  could  not  be  given  in  evidence,  in  a  criminal 

Srosecution,  and  must  be  pleaded  in  a  civil  action.  Can  a 
efendant  justify  a  libel,  by  naming  the  original  author,  &c.  ? 

§  24.  To  charge  one  with  swindling,  is  not  actionable,  for 
the  words  "  do  not  with  certainty  import  an  indictable  offence." 
"  Cheat  has  always  been  holden  not  to  be  actionable,  and 
swindler  means  no  more.  And,  on  a  motion  of  arrest  in  judg- 
ment, judgment  was  arrested. 

§  25.  In  this  case,  the  court  held,  it  was  libellous  and  ac- 
tionable, to  write  of  one,  "  1  did  observe  J.  W.  put  in  a  vote  for 
Lieut.  Governor,  very  soon  after  the  poll  was  opened,and  when 
not  more  than  ten  or  twelve  votes  had  been  put  in ;  and  a  few 
minutes  before  the  votes  were  all  taken,  I  saw  J.  W.  .put  in  a 
second  vote  for  Lieut.  Governor ;"  even  though  J.  W.  was 
not  present  at  the  election,  or  though  no  such  .election  was 
held.  The  defendant's  first  plea  was,  not  guilty ;  second,  that 
he  was  one  of  the  selectmen  of  Burlington,  and  presided  at 
the  election,  and  verily  believed  the  plaintiff  put  in  two 
votes  for  &c. ;  and,  as  he  thought  it  his  duty,  he,  "  there,  in 
the  presence  of  all  the  citizens,  assembled  at  said  meeting, 
did  speak  and  publish  of,  and  concerning,  the  said  plaintiff, 
the  said  several  words  in  the  first  count  of  the  said  declara- 
tion mentioned,  and  thereby,  supposed  to  have  been  spoken 
and  published,  by  him  the  said  Winn,  as  he  lawfully  might, 
and  was  in  duty  bound  to  do ;"  hoc  paratus.  Plaintiff  de- 
murred to  this  plea,  specially.  The  court,  as  above,  held, 
the  words  actionable ;  for  "  the  law  has  inflicted  a  penalty  on 
him  who  put  in  two  votes  for  the  same  officer/9  This  case 
tends  to  confirm  the  general  principle  above  stated,  that  where 
the  law  inflicts  a  fine,  or  penalty,  for  an  offence,  to  charge  one 
with  it,  is  actionable.     See  as  to  malice,  ch.  64,  a*  4,  s.  8* 

§  26.  In  an  action  for  a  libel,  the  defendant  may  prove, 
he  wrote  in  answer  to  a  former  publication  of  the  plaintiff,  in 
order  to  explain  the  subject  matter,  occasion  and  intention, 
and  in  mitigation  of  damages ;  not  in  justification. 

Art.  8.  Pleadings  and  evidence.  In  this  action,  for  defama* 
turn  by  words  or  libel,  there  are  but  few  special  pleas ;  for  the 
most  part,  the  general  issue  of  not  guilty,  answers  the  pur- 
poses of  pleading,  on  the  defendant's  part ;  the  truth  of  the 
words,  however,  must  always  be  pleaded.  The  declaration  is 
important,  and  in  many  cases,  it  is  no  easy  matter  to  form 
one  correctly,  admitting  the  words  or  libel  to  be  actionable. 
As  to  forming  one,  only  a  few  rules  will  be  laid  down  in  this 
place. 
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§  1.  It  is  a  general  rule,  the  words  may  be  stated  particu-  Ch»-63. 
larly,  or  the  substance  of  them,.  See  Nye  v.  Otis,  above,  &c.  Art.  8. 
2  Saund.  307  ;  2  Ch.  on  PI.  262,  263,  &c.  s^v-w/ 

§  2.  As  defamation  of  one  man,  is  not  that  of  another,  3  ®°8- &J*- 
regularly,  two  men  defamed,  by  the  same  words,  cannot  join  ^°j  Bate* 
in  the  same  action ;  but  if  two  partners  in  trade,  be  defamed  elior.— 3 
and  injured  in  their  business,  they  may  join  in  an  action,  though  Selw.  1060. 
the  words  be  not  actionable  in  themselves ;  for  they  sustain  JjJ  ^P* 
a  joint  loss  in  their  trade  ;  and  it  is  a  rule,  if  words  be  not  ac-  4?  cn#  63,'  a. 
tionable  in  themselves,  special  damages  must  be  alleged,  and  8,  •.  S3, 
proof  of  damages  confined  to  them.     10  Johns.  R.  281,  284, 
Herrick  v.  Lapham.   Words  material  or  not ;  1  Saund.  242. 
General  issue  is  pleaded,  and  notice  of  special  matter  to  be 

S'ven  in  evidence.    This  is  no  part  of  the  record.    8  Johns. 
.  109,  110. 

§  3.  If  words,  actionable  in  themselves,  be  spoken  of  the  3  Bui.  N.  P. 
plaintiff,  and  in  consequence  thereof,  he  sustains  special  da-  *t  &**  »• 
mage,  this  must  be  stated  in  the  declaration,  with  as  much  sHw?1059. 
certainty  as  the  subject  matter  is  capable  of,  that  the  defen-  —n  Mod. 
dant  may  be  apprised  thereof;  secus  evidence  of  such  da-  78, 84, 9&. 
mages  cannot  be  given.    2  Ch.  on  PI.  261. 

§  4.  When  the  words  are  not  actionable  in  themselves,  but  3  Selw. 
only  by  reason  of  special  damages,  the  plaintiff  must  not  only  g^ik  ^6 
state,  and  prove  the  speaking  of  the  words,  u  but  also  the  Brown  v. ' 
particular  injury  which  he  has  sustained ;  because  the  words,  Gibbons.— l 
not  being  actionable  tit  themselves,  the  special  damage  is  con-  f^J^nf43" 
sidered  the  gist  of  the  action ;"  and  the  special  damages  must  eeo.-^Cro. 
be  stated,  as  the  legal  consequence  of  the  words  spoken.         El.  645. 

§  5.  The  declaration  must,  expressly,  allege  what  words  3  Selw. 
were  spoken  5  and  that  they  were  spoken  and  published  of  joei.— Cro. 
the  plaintiff,  falsely  and  maliciously.     But  falsely  implies  ma-.  jJEjJJ^ 
lice.  1  Saund.  242,  And  in  this  action,  falsely  and  maliciously,  Ayimer. 
may  be  supplied  by  other  words.  4  Bac.  512. 

§  6.  If  the  words  be  spoken  in  a  foreign  language,  it  must  be  Price  v.  Jen- 
averred  the  hearers  understood  that  language.  1  Saund.  242.  ^"^T^fij" 

§  7.  When  the  charge  relates  to  the  plaintiff's  office,  pro-  s^\Wmy     ' 
fession,  or  trade,  there  must  be  a  colloquium,  showing  the  1061, 2,' 
words  spoken  had  reference  thereto;  and  also,  it  must  ap-  CoUii». 
pear  the  plaintiff  was  in  office,  or  exercising  his  profession,  cro"1^ 
or  trade,  when  they  were  spoken  ;  and  it  must  be  averred  282.— 2 
the  defendant  spoke  the  words  of,  and  concerning  the  plain-  Saund.  307, 
tiff.  1  Saund.  242.  Jgj* * 

§  8.  The  declaration  must  show  publication  of  the  slan-  2  Saund!* 
der,  by  saying  the  defendant  spoke  them  in  the  presence  and  242,  in  Craft 
hearing  of  several  persons ;  or  that  he  spoke  them  openly  and  w?,°.ite;, 
publicly,  &c. ;  or  in  tbepresence  at  least$  if  not  in  the  hearing,  Notes^Cro. 
of  several  persons.     Taylor  v.  How ;  4  Bac.  512;  Hall  v.  £1.486,681. 
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Ch.  63.    Kennedy;  Cro.  Jam.  39,  Kellan  v.  Manesby ;  Cro.  Car. 
Art.  8.     193,  Smart  v.  Easdale. 
<v^v<w       §  &•  The  innuendo  must  be  used  to  explain,  not  to  enlarge, 
3  Selw.         and  "  is  the  same  in  effect,  as  that  is  to  say  p  as  to  show  by 

Co*  *  "68«.  w       "  t^ou»w  ^e  pW11^  was  intended,  when  he  is  be- 

_4Co.  it,  fore  shown  to  be  the  person  intended  in  the  declaration ;  as 
6.-6  John*,  it  must  appear  from  tne  manner  in  whieh  the  words  were 
R^*30  to  spoken,  tne  plaintiff  was  the  person  intended,  and  it  must  be 
Cheetham  alleged  in  the  declaration,  that  they  were  spoken  of  the  plain* 
in  error  v.  tiff,  or  to  him,  or  in  a  conversation  with  him ;  and  not  from  the 
TUioUou ;  innuendo  only";  u  for,  if  the  person  of  whom  the  words  were 
Sud  •<Joha-  *P°ken  be  uncertain,  an  action  will  not  lie,  and  the  plaintiff 
son  v!  Kj\-  cannot  merely,  by  the  force  of  an  innuendo,  apply  the  words 
mer,  Cro.      to  himself/9 ,  The  innuendo  means  no  more  than  the  words 

4*Bsc9616    aforesaid* 

3  Selw.  $  10*  The  innuendo  alone,  cannot  enlarge ;  as,  where  the 
1063,  Rex.  defendant's  words  were,  "  he  has  burnt  my  bam ;"  and  held, 
c  HonSu"    *e  pk*nt*ff  could  not  say,  by  way  of  innuendo,  u  my  bam 

4  Co?*l      A"  °f  0°™*"    But  the  innuendo  may  be  used  to  enlarge,  by 
caieof  Bar-   the  aid  of  some  other  part  of  the  declaration;  as  if  in  the 
ham.— 9       introduction  of  it,  there  be  an  averment  that  the  defendant  had 
8aond?3243  a  oarn  fu^  °f  corn*  an^  that  n»  a  discourse  about  it,  the  defen- 
a.— Cro.  EL  dant  spoke  the  words,  and  innuendo  he  meant,  by  his  words, 
4ie.-Cro.  J.  the  barn  full  of  corn,  is  good.    Here  the  innuendo  in  fact, 
!? E~is?—  exP'a^ns  ^^  applies  the  preceding  parts  of  the  declaration, 
8  East  427   which,  by  showing  the  defendant's  words  were  uttered  in  a 
Hawkes  v.     conversation  about  the  defendants  barn  full  of  corn*    So,  in 
s  w?C,4i3  rea^ty»  &  k  ^€  colloquium,  rather  than  the  innuendo,  that  en- 
cites'cro.    '  larg*8  the  words ;  and  this  is  the  true  way,  if  the  defendant's 
Car.  443.—   words  be  equivocal ;  as  if  by  forsworn,  he  means  perjury, 
10C°-  £30-   to  introduce,  by  a  coUoqvium,  tne  subject  to  which  they  re- 
334LoTttt>.  'ateck    Therefore,  it  has  been  properly  said,  tt  where  the 
Hawthorn.  *  words  can  be  understood  in  an  actionable  sense,  only  by  re- 
—4  Bac.       ference  to  certain  facts,  such  facts  must  be  distinctly  stated, 
S6969^1«    *n  ^e  k°dy  °f  ^e  declaration ;"  w  for  the  mere  introduction 
w*.  Bi.961.   °f  those  facts  under  an  innuendo,  will  not  be  deemed  a  suffi- 
cient averment  of  them,  that  which  comes  after    the  w- 
nuendo,  not  being  issuable ;  and  further,  it  must  be  averred, 
that,  the  words  were  6poken  in  a  conversation  about  those 
facts;"  and  an  attempt  to  enlarge  the  sense  of  the  words,  by 
the  innuendo,  only,  may  be  rejected  as  surplusage*    So  if  the 
words  under  the  innuendo  be  repugnant.    4  Bac  516,  Cor- 
bett  v.  Hill.    And  it  is  the  jury's  province  to  decide  whether 
the  defendant's  meaning  was  such  as  is  imputed  to  him  by 
the  innuendo. 
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§  11.  If  there  be  doubt  of  whom  the  words  were  spoken,    Ch.  63. 
it  is  now  settled,  that  an  averment,  they  were  spoken  of  the     Art.  8. 
plaintiff,  is  sufficient,  though  it*  be  not  alleged  that  there  was,  v^y^ 
at  the  time  of  speaking  them,  a  colloquium  concerning  him. 
But  5  Johns.  R.  21 1 ;  4  Bac.  Abr.   513;   Cro.  Jam.  242, 
Beamond  v.  Hastings,  231,  673;  Cro.  Car.  378. 

$12.  But  there  may  be  such  a  total  uncertainty  as  to  the  4  Bac.  5i39 
person  of  whom  the  words  are  spoken,  that  no  averment  will  Brow^» 
aid ;  as  if  three  men  give  evidence  in  a  trial,  and  the  defend-  j^.'  107ro' 
ant  says  to  them,  one  of  you  three  is  perjured  ;  no  action  lies. 
So  A's  brother  is  a  thief,  where  A  has  several. 

§  13.  Generally,  no  action  lies  for  words  spoken  of  a  man,  4  Bac.  At*, 
in  his  office,  trade,  or  profession,  unless  averred  that  at  the  Slb'~~*****: 
time  of  speaking  them,  there  was  a  colloquium,  or  conversa-  i.1  Milled" 
lion,  concerning  his  office,  &c. ;  unless  it  appears  from  the  Reeve  v! 
words  themselves,  they  were  so  spoken.  Hoigate. 

§  14.  Plea.    The  general  issue  in  this  action,  is  not  guilty ;  SSeiw. 
and  means,  not  guilty  of  the  words  maliciously ;  2  fop.  260,  |215-T^es 
262 ;  on  which,  the  defendant  cannot  give  in  evidence  the  underwwd 
truth  of  the  words  in  justification,  or  "  in  mitigation  of  dama-  v.  Parke*.— 
ges ;"  but  if  the  charge  be  true,  the  defendant  may  plead  it  wiles  24, 
fn  jusUJicatUm.  8  '  *  tSSJLm 

$15.  And  the  defendant  may  plead,  or  (what  is  now  more  cro.  Jam. 
usually  done  under  the  general  issue,)  give  in  evidence,  the  91,  Brook*  *. 
manner,  and  occasion  of  speaking  the  words,  to  show  they  JjjS^ "p 
were  not  spoken  maliciously ;  as  if  spoken  by  counsel,  and  g._i  p,  £  ' 
pertinent  to  the  matter  in  issue ;  or  in  confidence,  as  in  honestly  E.  no.- 


giving  the  character  of  a  servant,  when  applied  to.    And  this  C°r  130.4' 
comes  within  the  general  rule,  in  pleading,  that  matter  clearly  153  ^nun,. 
of  justification  must  be  pleaded ;  and  that  matter  of  excuse  ham  r.  My- 
may  be  pleaded,  or  given  in  evidence  on  the  general  issue,     Jn  *J°?*— * 
New  York,  plea  is  usually  not  guilty,  with  notice  of  special  JJj1,  Evid" 
matter  in  evidence,  subjoined  to  the  pleas.. 

§  16.  When  the  plea  of  justification  is  pleaded,  it  generally  1  Saund. 
confesses  the  speaking  of  the  very  words,  alleged  in  the  de-  ***•  TJ* 
claration,  but  says  the  plaintiff  was  guilty  of  the  crime  charg- 
ed, and  specifies  the  nature  of  it,  together  with  the  time  when, 
and  place  where,  the  plaintiff  committed  it ;  and  then  the 
plaintiff  may  come  prepared  to  answer  and  disprove  it,  at 
the  trial.    This  is  a  settled  rule. 

§  17.  As  to  words,  conuininggenerol  charges  of  fraud  or  1  D.  &  E. 
felony,  committed  by  the  plaintiff  the  law  does  not  allow  of  748,J'Aneoa 
pleas  of  justification,  containing  such  general  allegations.     As,  cited*?  ~~ 
in  an  action  for  a  libel,  for  printing  of  the  plaintiff,  that  he  Saund.  244. 
was  a  swindler,  the  defendant  pleaded,  that  the  plaintiff  had 
been    illegally,  fraudulently,   and    dishonestly    concerned, 
and  connected  with,  and  was  one  of  a  gang  of  swindlers,  and 
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Ch.  63.    common  informers ;  and  had,  also,  been  guilty  of  deceiving 
Art.  8.    and  defrauding  divers  persons,  with  whom  he  had  dealings 
v^*v-^/  and  transactions ;  wherefore,  he  printed,  &c.  as  he  lawfully 
might,  &c.    To  this  there  was  a  special  demurrer,  and  judg- 
ment, the  plea  was  bad,  as  being  too  general ;  for  the  de- 
fendant ought  to  have  alleged  some  particular  crime,  with  the 
time,  place  and  persons,  with  whom  the  plaintiff  was  suppos- 
ed to  be  connected.    "  When  the  defendant  took  upon  him- 
self to  justify,  generally,  the  charge  of  swindling,  he  must 
be  prepared  with  the  facts,  that  constitute  the  charge,  in  order 
to  maintain  the  plea ;  and  he  ought  to  state  those  facts,  spe- 
cially, to  give  the  plaintiff  an  opportunity  of  denying  them ; 
for  the  plaintiff  cannot  come  to  the  trial,  prepared  to  justify 
his  whole  life ;  the  defendant  could  not  prove  the  justifica- 
tion, as  he  has  pleaded  it,  by  general  evidence ;  but  he  has 
no  justification,  unless  he  can  prove  the  special  instances ;  and 
knowing  them,  he  ought  to  put  them  on  record,  that  the  plain- 
f  Saund.       tiff  may  be  prepared  to  answer  them."    The  plea  of  justifi- 
ed 'Elvira  cat*on  must  confe**  the  speaking  of  the  words  alleged ;  nor  is 
Johnson  v.  *  **  sufficient  for  the  defendant,  to  say  he  spoke  another  set  of 
Getting.       words,  than  those  alleged  in  the  declaration,  and  to  traverse 

those  so  laid ;  but  see  Bruges  t.  Warneford  &  al.  below, 
l  Saund.  §  1 8.  So  when  the  declaration  was  for  saying,  "  you  are 

J^*"~677°-  a  thief,  and  stole  £20  from  me ;"  it  is  no  justification  the 
fieisden  v.  plaintiff  stole  a  hen  from  the  defendant ;  but  the  defendant 
Meaur.  may  plead  not  guilty,  as  to  part  of  the  words  alleged,  and  jus- 

tify speaking  the  rest,  or,  since  the  4th  of  Ann,  plead  not  guilty 
to  all ;  and  in  a  second,  a  justification  "  to  part  of  the  words 
alleged,  either  in  the  declaration,  or  in  any  count  of  it." 
3  Inst.  Cl.         §19.  But  in  this  case,  the  defendant  was  charged  with 
Jam~673°      say  *nS>  t'le  Pontiff  burnt  his  barn  full  of  corn.    The  defend- 

Smith  v. '      ant  pleaded  actio  non,  and  confessed  that  he,  at ,  on , 

Ward —  aforesaid,  spoke  of  the  plaintiff,  these  English  words  follow- 
Like  t«-       jng?  to  wjt?  u  tjjat  j#  p#  was  thought,  by  some,  that  he  burned 

^e^'wa^    a  barn,  without  this,  that  the  said  D.  spoke  of  the  aforesaid 
neford,  a.  6.  plaintiff,  the  aforesaid  English  words,  in  the  declaration  afore- 
said, specified,  to  wit,  that  J.  P.  (meaning  the  aforesaid  J.  P. 
the  now  plaintiff,)  did  burn  my  barn,  (meaning  a  barn  of  the 
said  D.  now  defendant,)  then  full  of  com,  &c.  hoc  parattis 
&c. ;  replication  precludi  non,  and  confirming  the  declaration, 
as  to  a  barn  full  of  corn,  and  tenders  an  issue.     Here,  the 
defendant    confessed  certain  words  he  said  he  spoke,  and 
traversed  those  laid  in  the  declaration,  the  same  as  in  Bru- 
Oo.  El.  153  ges  *>•  Warneford.     Very  words  laid  in  the  declaration  must 
239.  '  be  confessed,  if  justified.     4  Bac.  517;  4  Co.  13,  14, 19. 
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§  20»  Plea,  actio  non,  because  he  says,  &c.     So,  stated    Ch.  63. 
the  plaintiff  did  murder  his  wife,  on  which-  the  defendant     Art.  8. 
spoke  the  words  charged,  and  confessed  the  charge,  as  laid  v*^v-^/ 
by  the  plaintiff,  in  his  words,  as  was  lawful  for  the  defendant  3  Inst.  Cl. 
to  do, .  hoc  paratus  ;  replication,  of  his  own  wrongs  &c.     So  285»  **? 
was  the  replication  in  Craft  v.  Boite,  above,  in  Saunders.  And  ^weii,  the 
Williams,  in  his  notes,  says,  this  is  the  proper  replication  to  a  other  ill, 
plea  of  justification  of  slander,  for  the  defendant's  plea  con-  badly  stat- 
sists  merely  upon  matter  of  excuse,  and  of  no  matter  of  interest  dama^*,6 
whatever ;  and  because  the  plea  is,  as  to  an  injury  to  the  judgment 
plaintiff's  person  or  reputation.  arreated.--3 

§21.  So,  in  this  book,  there  are  several  pleas  of  justifica-  g^}*68' 
tion  ;  as  that  the  plaintiff  did  steal  sheep ;  replication,  not  3  in8t.  Ci. 
guilty  of  the  felony,  and  issue  offered.     Plea,  the  plaintiff  200, 294. 
swore  falsely,  that  he  stole  cloth,  &c.     In  all  the  cases,  in 
which  the  defendant  justifies  the  words,  as  true,  it  is  a  rule, 
that  the  precise  words,  and  all  that  are  laid,  in  the  declara- 
tion, must  be  confessed  and  justified  by  the  defendant's  plea ; 
otherwise,  his  justification  is  not  good.     4  Bac.  Abr.  517; 
4  Co.  13,  14, 19 ;  Cro.  El.  153,  239. 

§  22.  In  this  useful  work  are  many  pleas  of  justification,  in  Story's  Fl. 
proper  form,  in  slander ;  as  that  the  plaintiff  stole  plate,  that  ^V*  t^ci' 
he  stole  cloth,  committed  perjury,  &c. ;  that  the  plaintiffs  300.  m  ' 
never  were  married,  &c. ;  and  replications  of  his  own  wrong. 
.    §  23.  This  was  an  action  of  defamation,  by  the  plaintiff's  2  East, 
partners  in  trade,  against  the  defendant  for  charging  the  plain-  ^»  Maitj* 
tiff  with  keeping  false  accounts,  &c.     The  court  held,  that  in  j^oidney  & 
justification  of  slander,  that  if  the  defendant  named  the  ori-  al.— 5  East, 
ginal  author  of  it,  at  the  time,  it  is  not  sufficient  to  allege  that  463.—  1  Bin. 
the  original  slanderer  used  such  and  such  words,  or  to  that  j^  &~p2 
effect ;  though  in  the  libel  declared  on,  the  defendant  stated  224.'— 5 
that  another  had  spoken  the  same  slanderous  words  of  the  Johns.  R.  1. 
plaintiff,   or  words  to  that  effect ;  hut  the  defendant  must  give  T*  J^J**  C1- 
the  very  words  used,  tluntgh  it  be  only  necessary  to  prove  some  Johns.  R. 
material  part  of  them.     In  this  case,  the  defendants  pleaded  269.— Mod. 
specially  they  heard  the  words  spoken  by  another;  and  so  163- 
was  common  fame,  &c.  10  Johns.  R.  44. 

By  the  statute  of  limitations,  the  action  of  defamation  is  15  Mass.  R. 
limited  to  two  years,  from  the  speaking  of  the  words,  as  then 
the  action  accrues,  if  at  all.     Plea,  not  guilty.    Second  plea, 
justifying  the  words  as  true  5  this  plea,  if  not  proved,  is  evi- 
dence 01  malice. 

§  24.  Evidence,  &c.      The  words  must  be  proved,  as  laid  3  &*lw- 
in  the  declaration ;  "  that  is,  such  of  them  as. will  support  the  JjJJ^  p# 
action  5  for  it  is  not  necessary  for  the  plaintiff  to  prove  all  Hoiioway. 
the  words,  stated  in  the  declaration."    Maitland  &  al.  t>.  — -8  D.  &  E. 
Goldney  &  al.  above 5  4  D.  &  E.  217 :  1   Bin.  393,  395 ;  aStm 


«00  CASE  ON  TORtS. 

Ch.  63.  Cro.  El.  645,  857;  5  Mod.  72;   2  Johns.  R.  10,  Ward  v. 

Art.  8.  Clark ;  2  Ch.  on  PI.  263. 

tu^v^^s  §  25.  If  the  declaration  contain  several  actionable  words, 

3  Selw.  it  is  sufficient  for  the  plaintiff  to  prove  some  of  them,  and  so 

1067 ^  &*"  man J  °f  t'iem  as  W>N  support  his  action ;  enough  to  prove 

wife  *.  Mar-  the  substance.    8  Johns.  K.  74 ;  Bac.  Abr.  slander,  s.  1 ;  1 

tin.  Phil.  Ev.  162,  199. 

10  Co.  130,  §  26.  Where  words,  not  actionable,  are  laid  in  the  same 

wa^ias  count  with  those  that  are,  and  on  the  idea  all  are  proved, 

— t  Saund.  *he  jur7  g*ve  damages,  generally,  the  court  will  reject  the  in- 

307 ;  &  *  sufficient  words,  and  give  judgment  on  those  that  are  actiona* 

Phil.  Ev.  96,  ble ;  the  former  being  viewed  only  as  aggravation. 

^ ,    c.  ca-  ^  27^  gut  jf  on  severa|  counts  and  words,  in  some  not  ac- 

s  Wils.  186.  tionable,  and  the  jury  give  damages  on  the  whole ;  judg- 
ment must  be  arrested ;  but  in  such  cases,  the  jury  may  give 
distinct  damages,  on.  the  separate  counts ;  then  the  court  may 
give  judgment  for  the  plaintiff,  on  such  of  the  counts  as  are 
actionable. 
j*M*"-  R«        §  23.  In  this  case,  the  court  decided,  that  the  plaintiff  mar 
j^Jjj*"^     give  in  evidence^  in  this  action,  for  defamation,  his  own  rank 
ton ;  Cited    an(l  condition,  to  aggravate  the  damages ;  and  the  defendant 
-1  Phil.  Ev.    may  mitigate  them  by  like  evidence.    So  he  may  give  in  evi- 
14  !•  dence  to  lessen  the  damages,  under  the  general  issue,  facts, 

that  he  could  not  be  allowed  to  do,  if  he  pleaded  the  truth 
of  the  words  in  justification*  On  the  general  issue,  "  the  de- 
fendant may  prove  that  the  words  were  spoken  through  heat 
or  passion,  and  not  from  malice ;  or  that  they  were  spoken 
with  honest  intentions,  through  mistake,  ana  not  with  a  de- 
sign to  injure  the  plaintiff.  But,  if  the  defendant,'  when 
called  upon  to  answer,  in  a  court  of  law,  will  deliberately 
declare  m  his  plea,  that  the  words  are  true,  he  preclude* 
himself  from  any  attempt  to  mitigate  the  damages,  by  any 
of  those  facts,  or  circumstances,  because  his  plea  of  justifi- 
cation is  inconsistent  with  them."  But  the  defendant  may 
show,  in  mitigation  of  damages,  that  by  the  plaintiffs  fault, 
at  the  time  of  speaking  the  words,  and  the  defendant's  plea, 
justifying  them,  he  had  good  cause  to  believe  they  were  true. 
See  ch.  172,  a.  8,  s.  8.  See  also,  Xye  v.  Otis,  above ;  also 
Bruges  v.  Warneford.  On  not  guilty,  pleaded,  the  defen- 
dant may  give  in  evidence,  to  mitigate  damages,  that  re- 
port, charging  the  plaintiff  with  the  crime,  stated  in  the  slan- 
derous words  spoken  by  the  defendant,  were  in  existence, 
when  spoken  by  him,  and  originated  in  the  plaintiff's  family. 
1  Penning,  169. 
400,13,14,  §  29.  As  the  sense  of  words  is  to  be  collected  from  the 
r — Cm  consideration  of  the  whole  of  them,  and  of  all  the  circum- 
4  Bac!  AbrT  stance*  which  attended  the  speaking  of  them,  if  any  of  these 

613. 
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b©  omitted  in  the  plaintiff's  declaration,  the  defendant,  in  his    Ch.  69. 
plea,  may  state  such  of  them  as  are  material  for  him.  Art.  8. 

§  30.  If  the  plaintiff,  to  a  plea  of  justification,  in  this  ac-  v^^-v-^^ 
tion,  replies  a  general  pardon,  he  must  prove  a  general  par-  Hob-  81, 82, 
don,  and  also  show,  that  h#is  not  within  any  of  the  excep-  ^  wakuu* 
tion*  therein  contained;  as  the  pardon  takes  away  the  guilt, 
as  well  as  the  punishment*    It  is  actionable  to  say  of  one,  he 
has  committed  theft,  &c<  where  he  had  done  it,  and  is  par-* 
doned ;  as  where  the  plaintiff  sued  for  these,  words,  spoken 
of  him,  "he  is  a  thief;"  and  the  defendant  pleaded  and  prov- 
ed the  plaintiff  haA  stolen,  &c. :  he  replied,  that  after  the 
felony,  and  before  t^e  speaking  of  the  words,  he  had  been 
pardoned  by  a  general  pardon ;  on  demurrer  to  this  replica- 
tion, it  was  adjudged  good. 

,    §  31.  There  are  some  cases,  in  which  the  defendant  may  4  Co.  12, 13, 
plead,  and  prove,  he  spoke  the  words  in  another  sense  than  M,  Crom- 
charged,  by  laying  and  proving  a  colloquium,  &c.  as  in  a  ^ted'inpaxt. 
case  put  in  Cromwell's  case,  and  held  for  law,  by  the  whole  — 4  Bac. 
court.     The  plaintiff  brought  an  action,  for  calling  him  tnur-  Abr.  517.— 
derer;   defendant  plead  be   was  talking  with    the  plain-  ^^j267' 
tiff,  as  to  unlawful  hunting;  and  the  plaintiff'  confessed,  that  he  Saund.  131. 
killed  several  hares  with  certain  engimes ;  to  which  the  defen-  — l  Binn. 
dant  said,  "  thou  art  a  murderer ,•"  (innuendo,  the  killing  of  J7^fo?p* 
said  hares.)    Held,'  this  justification  was  good;    u For,  in     * 
case  of  slander,  by  words,  the  sense  of  the  words  ought  to 
be  taken,  and  the  sense  of  them  appears,  by  the  cause  and 
occasion  of  speaking  them.11   And  "  the  defendant  shall  never         v 
be  put  to  the  general  issue,  when  he  confesses  the  words,  and 
justifies  them ;  or  confesses  the  words,  and  by  special  mat- 
ter, shows  they  are.  not  actionable."    Formerly,  the  truth  of  5  Johns.  R. 
the  charge,  imported  by  the  words,  was  allowed  to  be  given  ^'""jlw, 
in  evidence,  in  mitigation  of  damages,  on  the  plea  of  not  Underwood  • 
guilty ;  but,  in  this  case,  all  the  judges  agreed  not  to  allow  v.  Parkea 
tnis  to  be  done  in  future  ;  "  because,  unless  the  truth  of  the  «ted,7^ 
'words  be  pleaded  in  justification,  the  plaintiff  cannot  come  5{£*  Cooke 
.prepared  to  defend  himself  at  the  trial ;"  and  this  seems  now  u.Berty— 12 
to  be  the  settled  law,  though  anciently  it  was  otherwise.     See  Mod.  232.— 
Abbot*.  Chapman,  2  Lev.  81;  Bickford  v.  Clark,  1  Sid.  ^^b^T. 
236 ;  Smithers  x>.  Harrison,  1  Ld.  Raym.  727.  224.  * 

§  32.  This  was  case  for  defamation.     The  court  held,  that  9.  Maw.  R. 
a  legal  voter  in  town  affairs,  &c.  cannot  justify  slander-  **|: Dodd. 
ing  a  town-officer,  relative  to  his  official  conduct,  and  while  cited.—  ^ 
in  the  exercise  of  his  office ;  being  a  constituent  of  the  offi-  2  Phil.  Ev. 
cer,  makes  no  difference.    It  is  the  town-clerk's  duty  to  re-  i09'7L^|i* 
ceive  and  count  the  votes  for  a  moderator  of  a  town-meeting.  Maule  &s. 
The  defendant  charged  the  plaintiff  with  corruptly  receiving  294. 
and  destroying  legal  votes*    On  the  general  issue,  the  plain* 

vol.  ii.  76 
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Ch.  63*    tiff's  general  character  may  be  given  in  evidence,  in  mitiga* 

Art.  8.      tion  of  damages,  if  the  truth,  &c.  be  not  in  issue* 

v^^-v-*^/       $  33*  This  was  case  for  defamation ;  and  the  defence  was 

9  Mass.  R.     the  insanity  of  the  defendant,  at  the  time  of  speaking  the 

286,  Dick-     words,  and  for  several  months  before  and  after.    Allowed  in 

Barber!'         evidence.    The  court  refused  the  depositions  of  physicians, 

stating  their  opinions  concerning  the  insanity ;  as  they  stated 

no  facts,  as  the  grounds  of  their  opinions ;  physicians  must 

state  facts,  as  well  as  other  witnesses.     Not  decided  how 

far  insanity  is  a  defence  in  this  action ;  but  the  court  wiH 

regard  the  opinions  of  men,  in  their  professions  or  trade,  on 

facts  stated.    Accord  and  satisfaction,  is  in  evidence  en  not 

guilty.    2Phil.Ev.  108.  . 

6  Mass.  R.        §  34.  This  was  case  for  slandering  the  plaintiff,  by  saying, 

61ft  ^Haii    "  **e  k^  st°len'  an<*  *  can  pr°ve  ft-  He  is  a  thief.'1   Plea,  in 
—13  Johns,   bar,  the  truth  of  the  words.    Held,  the  defendant  could  not 
r.  475 —     be  allowed  to  give  in  evidence,  common  report,  that  the 
334  °hn8,  R#  pk"1^  had  been  guilty  of  the  crime  charged ;  nor  that  A 
Shepherd  v.   anc'  ^  ^ad  charged  him  with  it,  even  in  mitigation  of  dama* 
Merrill.     *   ges ;  for,  by  pleading  the  truth  of  the  charge,  he  has  aggra- 
vated it  on  record ;  but  otherwise,  had  he  pleaded  the  gene* 
ral  issue.     Truth  is  not  in  evidence,  in  mitigation  of  dama- 
ges. 

1  Johns.  R.  §  35.  One  count  was  bad,  and  the  others  good.  General 
Sta^Sv  verdict  for  the  plaintiff*  The  judge  certified  the  evidence 
Green.—"  ^  not  aPpl J  particularly  to  the  raid  count.  Judgment  en- 
6  Johns.  R.  tered  on  the  good  counts,  on  paying  costs.  7  D.  &&  E.  56$ 
**•  3D.&E.  659 ;  Dougl.  376  ;  1  Bos.  &  P.  389. 

2  Bos.  &  P.  §  36.  If  words  be  spoken  of  a  dealer  in  the  funds ;  as, 
i?4,^":i8—  that  he  is  a  lame  duck ;  no  action  lies,  if  doubtful  if  the 
3 Bo«  &P.  words  relate  to  lawful  contracts,  or  if  doubtful  iftheplain- 
372,  Feiie  t>.  tiff  was  a  lawful  dealer ;  if  contracts  to  him  be  not  fulfilled, 
Linder.  '      what  special  damages  can  it  be,  as  he  may  sue  them  ?    2 

Wils.  114,  Findall  x>.  Moore, 
i «  Mass.  R.       §  37.  Case  for  defamation.    The  words  were, "  you^swore 

49^obb^1^  ^8e  at  *ke  ^^  °^  your  brother  3oha ;"  without  averment, 
that  the  words  were  spoken  concerning  the  testimony  ffiven 
by  the  plaintiff  at  the  trial  referred  to.  Held,  actionable  af- 
ter verdict.     1 3  Mass.  R.  248. 

8 Jthns.  R.        §  38.  The  defendant's  libel  charged  the  plaintiff  as  more 

45R^>°ki  ^an  once  assoc*ate^  w^  falsehood,  in  the  minds  of  many 

©.  penus.      honest  men.    General   issue  pleaded,  and  held,  evidence, 

seven  persons,  and  others,  viewed  him  not  as  a  man  of  truth, 

was  inadmissible  in  justification ;  but  that  could  be  only  by 

proving  the  feet. 
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$  39.  The  declaration  stated  the  plaintiff  was  a  justice  of    Ch.  63. 
the  peace $  and  that  the  defendant  meaning  to  injure  him,  and     Art.  8. 
expose  him  to  prosecution,  for  corruption,  &c.  in  a  certain  dis-  s^v-s^ 
course,  &q.  said  of  the  plaintiff,  in  his  office  of  justice ;  "Lind-  ?  Johns.  R. 
sey,  (meaning  the  plaintiff,)  had  been  feed  by  A.  W.  (meaning  fj^™^ 
A.  W.  who  lately  had  a  cause  pending  and  determined  before  Smith.— See 
the  plaintiff,)  and  that  he,  (the  defendant,)  could  do  nothing,  6  D.  &  E. 
when  the  magistrate,  was  in  that  way  against  him  ;"  motion  ^'""^jf**1* 
in  arrest  of  judgment ; — and  the  declaration  was  adjudged  gait.  95. 
good.    2.  Though  an  innuendo  cannot  supply  the  place  of  a 
colloquium  ;  yet  if  there  be  a  colloquium  sufficient  to  point  the 
application  of  the  words  to  the  plaintiff,  if  spoken  maliciously, 
he  must  have  judgment. 

§  40.  It  seems  to  be  a  settled  rule,  in  case  of  defamation,  5  Johns.  R. 
that  where  a  charge,  if  true,  will  subject  the  party  against  18^  ^°°|^r 
whom  made,  to  an  indictment  for  a  crime  or  offence,  involv-  i>ou°  380.— 
ing  moral  turpitude,  or  to  an  infamous  punishment,  then  the  4Burr.203S. 
words  are,  in  themselves,  actionable.   On  this  principle,  it 
seems,  it  has  been  held,  that  to  say  of  a  person,  "  she  is  a  com- 
mon prostitute,  and  I  *will  prove  it ;"  or  that  **  she  was  hired 
to  swear  a  child  on  me ;  sne  had  a  child  before  she  went  to 
Canada ;  she  would  come  damn'd  nigh  going  to  the  state- 
prison,"  is  not  actionable,  without  alleging  and  proving  spe- 
cial damage. 

§  41.  So  on  the  same  principle;  it  is  not  actionable  to  say  8  Johns.  R. 
of  an  attorney,  or  counsellor  in  a  particular  cause ;  u  P.  knows  64u 6d'  F<^ 
nothing  about  the  suit ;  he  will  lead  you  on,  till  he  has  undone  Cro.  J.  331. 
you,  without  alleging  and  proving  special  damages."  2  Mod.  Cro.  El.  541. 
152. 

§  42.    But  it  is  not  easy  to  discern,  on  what  ground  the  jj^jYa R* 
court  decided,  that  words  charging  a  married  woman  with  Bu/s&wife 
adultery,  were  not  actionable  in  themselves : — but  that  it  was  v.  Gillespie. 
necessary  for  the  plaintiffs  to  allege,  in  their  declaration,  and  ^JohnsE, 
prove  at  the  trial,  some  special  damages,  in  consequence  of  johnsTns. 
the  speaking  of  the  words ;  surely  adultery  involved  moral 
turpitude  ;    and  subjected  her  to   infamous  punishment,  un- 
less in  NemYork,  as  in  England,  it  is  a  matter  left  to  the 
church.    Aliter  in  Pennsylvania,  2  Bin.  86,  Brown  v.  Lam- 
berton. 

§  43.  The  declaration  charged  words,  by  which  the  plain-  Stra.  666, 
tiff  lost  the  custom  of  I.  S.  and  several  others ;  allowed  only  ^Jjjjjf  ** 
to  the  loss  of  I.  S's.  custom ; — the  words  laid  were,  "  you  are 
a  thief,  and  I  will  prove  you  so."  And  the  plaintiff  alleged, 
that  by  reason  of  the  speaking  these  words,  one  John  Merry, 
and  divers' others,  who  were  his  customers,  left  off  dealing 
with  him,  in  his  trade.  On  the  trial,  the  plaintiff  proved  the 
speaking  of  the  words,  and  the  special  damages  as  to  Merry, 
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Ch.  63.    and  would  have  gone  on  to  prove,  by  several  others,  that  they 
A'ri*  8.      had,  also,  left  off  dealing  with  him,  by  reason  of  said  words, 
v^vv/  &c. ;  but  refused  ;  and  the  court  said,  in  actions  for  words, 
not  actionable  in  themselves,  and  where  the  special  damages, 
is  the  gist  of  the  action,  this  sort  of  evidence  is  allowed,  though 
the  particular  instances  of  such  damages,  are  not  specified  in 
the  declaration  :  but  in  actions  for  words,  which  are  in  them- 
selves actionable  (as  the  present  words  are)  particular  in- 
stances of  special  damages  shall  not  be  given  in  evidence,  un- 
less particularized  in  the  declaration ;"  but  the  plaintiff  was 
allowed  to  give  general  evidence  of  the  loss  of  customers.  To 
say  the  plaintiff  stole  with  A,  is  not  supported  by  proving  he 
stole  with  B.    1  Phil.  Evid.  163 ;  6  Bin.  121. 
3  Wils.  114,       §  44.  One  count  refers  to  another,  fyc.  how  good. — Action  for 
Tendai  v.      several  sets  of  words  ;  the  first,  u  that  rogue,  J.  S.  (meaning 
Jfonte'lfc       ^e  Pontiff?)  that  set  the  house  on  fire,  (meaning  the  summer- 
Sei.R.  no.    house  burnt,  occupied  by  one  Mr.  Cotton  ;)  and  if  any  body 
117.  will  give  me  charge  of  him,  I  will  carry  him  to  new  prison  ,*"  fiftn 

set ;  J.  S.  (meaning  the  plaintiff)  set  the  house  onfire^  (meaning 
the  same  house;)  moved  in  arrest  of  judgment,  that  the  latter 
words  were  not  actionable,  as  every  count,  in  a  declaration,  is 
a  substantive  count,  and  the  innuendo  (meaning  the  same  hoxise^) 
shall  not  relate  to  the  summer-house  mentioned  in  the  first  set 
of  words.  But,  held  well,  for  though  the  last  set  be  not  action- 
able, in  themselves,  they  shall  have  relation  to  the  former  set, 
and  we  must,  said  the  court,  take  them  to  have  been  spoken 
maliciously ,  as  the  jury  have  found  for  the  plaintiff.  In  an  ac- 
tion for  libel,  it  may  be  proved  the  plaintiff  has  often  libell- 
ed the  defendant ;  this  in  mitigation  of  damages.  1  Phil. 
Evid.  140. 
Cro.  El.  §  45*  And,  if  the  declaration  be  bad  in  substance,  a  plea 

416,  Bad-      confessing  and  justifying  the  words,  will  not  make  it  good.— 
cock  «.  At-    3  Cain.  73,  Pelton  v.  Ward ;  Cro.  Car.  288 ;  W.  Jones,  307. 
™"  §  46.    Words  too  loose  ;  As,  where  said,  Mr.  Purdy  gave 

SMCMtardr  ^200  f°r  his  warrant,  to  be  purser  of  the  Magnanime  (a  man- 
v.  Stacy.       of-war) — judgment  arrested ;  as  the  charge  was  loose,  and 
did  not  import  a  crime ;  nothing  to  shew  to  whom  the  money 
was  given ;  and  as  it  was  not  averred,  the  court  could  not 
intend  it. 

More  ^flf r*  §  47*  '*  *s  enouf>k t0  allege  and  prove  the  words  spoken.  1 
vCTdict  &*.  Binn.  393, 397.  Words  aretaken  in  their  vulgar  sense.  2  Binn. 
Hoyle  r.  *  34.  Jury  must  find,  according  to  the  indictment.  514.  a  He 
Young.— l  is  perjured ;"  enough  to  prove  they  referred  to  an  oath  in 
Wath.  150.    court.  2  Cain.  91.     Several  counts,  one  bad,  damages  on  all, 

judgment  arrested    2  Bays,  204,  439  ;  1  Bitin.  397  ;  5  Johns. 

K.  430. — One  liable  for  a  libel,  though  in  fact,  ignorant  of  it. 

7  Johns.  R.  261 ,  264.   Truth  not  in  evidence.  2  Says.  232. 
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§  48*  The  defendant,  charged  the  plaintiff  with  unnatural    .Ch.  64. 

Sactices ;  the  plaintiff  sued,  and  averred  hjs  good  fame,  &€»    .AvU  1. 
eld,  the  defendant,  on  cross-examination,  might  ask  the  plain-  v^^-v^/ 
.  tiff's  witness,  if  he  had  not  heard  reports  in  the  neighbourhood^  1  Maule.  & 
.  that  the  plaintiff  had  been  guilty  of  similar  practices,  in  order  j^'     *' 
to  lessen  the  damages,  as  the  defendant  might  shew  the  plain- 
tiff was  not  of  good  fame. 

§  49.  Case  for  slander  of  the  plaintiff  in  his  trade.  A  count  3  Maule.  & 
stated,  the  defendant,  in  a  certain  discourse,  in  the  presence  Sel.  R.  110, 
and  hearing  of  divers  subjects,  falsely  and  maliciously  charg-  *  17i  f^n** 
ed  and  asserted,  and  accused  the  plaintiff  of  being  insolvent ;  &0£a*  162 
and  stating  special  damages,  but  without  stating  the  words ;  Newton  v. 
held  ill,  and  if  joined  with  other  counts,  stating  them,  and  |tubb8*T"2 
a  general  verdict  is  given,  judgment  must  be  arrested.   A       w* 
.  count  for  using  words  to  the  effect  following,  is  bad  after  ver- 
dict* 

§  50.  Forms  of  Pleas,  ike. — 8  Wentw.  229  to  297,  are  many 
select  forms  of  declarations,  pleas,  replications,  &c.  as  to  de- 
famation or  slander ;  and  in  pages  297,  &c.  are  many  as  to 
libels  or  written  defamations  ;  and  pages  605,  to  620,  refer  to 
many  in  other  authors,  ancient  and  modern.  Index,  4  to  15. 
— As  to  American  forms  of  declarations,  pleas,  &c.  see  Ame- 
rican Precedents,  p.  241  to  245 ;  Story's  Pleadings,  p.  431 
to  446. 


CHAPTER  LXIV. 


CASE  ON  TORTS.    DISTURBANCE. 

Art.  1^  General  Principles.  §  1.  This  action  of  trespass 
on  the  case,  for  disturbing  one's  rights,  lies  in  many  cases ; 
as  for  disturbing  one,  in  the  enjoyment  of  his  fair  or  market ; 
in  voting,  and  in  his  receipt  of  toll  5  in  the  possession  and  en- 
joyment of  his  ferry,  common,  office,  stream,  mill,  way,  do- 
mestic relations,  &c.  &c. ;  but  as  several  of  these  subjects 
will  be  considered  under  their  distinct  heads  ;  as  ferries, 
streams,  mills,  offices,  toll,  ways,  &c.  in  order  properly  to 
bring  our  statutes  and  cases,  respecting  them,  together ;  this 
branch  of  actions  will  be  but  briefly  perused  in  this  chapter ; 
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Cn.  64.     and,  especially*  as  nuisances  to  houses  and  lands,  a  species  of 
Art.  &     disturbance,  will  also  be  treated  of,  under  the  head  of  Nui- 
y^v%^  sances. 

*  §  2.  The  plaintiff  usually  brings  this  action  against  the  de- 
fendant, for  disturbing  him,  in  some  incorporeal  right ;  as  for 
3  Wflj.  288.  hindering  the  plaintiff  to  take  toll,  he  has  a  right  to  take ;  or 
to  seize  a  stray  beast,  he  has  a  right  to  seize ;  or  to  use  a 
way,  a  common  or  ferry,  he  has  a  right  to  use*  In  every 
case  of  this  action,  two  questions  arise  ;  1.  Has  the  plaintiff  u 
legal  right  to  the  thing  he  claims  ?  2.  Has  the  defendant  invad- 
ed that  right ;  *both  are  material  to  be  attended  to,  in  the  urfe 
of  this  action,  to  see  when  this  right  exists  in  the  plaintiff,  and 
when  it  is  invaded  by  the  defendant.  In  any  case,  it  is  always 
essential  to  know  the  facts  and  principles  of  the  case. 
3Bl.Com.  Art.  2.  Baron  and  feme. — 6  1.  As  this  action  is  limited  ih 
139, 141.  this  respect,  it  may  be  considered  in  an  article  in  this  chap- 
ter. The  injuries  are,  principally,  of  three  kinds,  for  which  an 
action  lies,  and  which  may  be  offered  to  the  husband,  in  regaiH 
to  his  wife.-l  ♦  Abduction,  the  remedy  for  which,  is  trespass  vi  tt 
armis,  commonly  belongs  to  another  place.  2.  Adultery,  Or 
criminal  conversation,  for  which  there  is  a  like  remedy.  3. 
For  beating,  or  otherwise  abusing  her,  for  which,  if  with  force 
and  violence,  they  have  trespass  vi  et  armis,  belonging  to  ano- 
ther place  ;  but  if  in  the  1st  and  3d  case,  the  husband  choose 
to  waive  the  force,  and  to  sue  merely  for  the  loss  of  his  wife's 
service  and  society  ;  he  may  have  this  acdon,  on  the  case,  per 
quod  servitium  amisit ;  for  in  this,  he  sue3  only  for  consequen- 
tial damages. 
2Esp. 434,  §  2.  "If  any  one  entices  away  the  wife  of  another,  to  live 
Wbemore  v.  apart  from  him,  without  sufficient  cause,  the  husband  may 
N™??7B.  '  have  this  action  for  the  injury;19  as  where  the  plaintiff  de- 
clared that  his  wife,  unlawfully,  and  without  his  consent,  had 
departed  from  him,  and  had  lived  apart,  during  which  time, 
a  considerable  real  $md  personal  estate  had  been  devised  to 
her,  to  her  sole  and  separate  use,  and  that  thereupon  she  was 
desirous  of  returning,  and  again  cohabiting  with  him ;  but  that 
the  defendant  enticed  her,  and  persuaded  her  to  continue  ab- 
sent, by  which  means  she  continued  absent,  till  her  death; 
whereby  he  lost  the  comfort  and  society  of  his  wife,  and  the  ad' 
vantage  he  ought  to  have  had  from  such  real  and  personal  estate. 
Verdict,  for  the  plaintiff,  and  £3,000  damages.  A  motion 
was  made  in  arrest  of  judgment ;  that  this  was  an  action  of 
the  first  impression,  &c. ;  but  the  court  said,  so  is  every  action 
on  the  case,  in  itself  a  novelty ;  no  action  lies  without  da- 
mages, and  the  per  quod  alone,  is  not  sufficient ;  the  act  must  be 
unlawful,  and  though  the  bare  enticement  is  not  actionable,  yet 
the  jury,  under  the  direction  of  the  judge,  are  judges  of  ifae 
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legality ;  «  and  as  the  receiving  the  servant  of  another,  scien-  Qh.  64, 
fer,  is  a  ground  for  an  action,  a  fortiori,  it  is  so  in  the  case  of  a  Art.  2. 
husband.99    Form  of  the  declaration,  8  Wentw.  413,  438.         s^v<w 

§  3.  So,  if  the  wife  be  beaten,  or  any  other  bodily  injury  c*°-  £  601* 
be  done  to  her,  so  that  the  husband  is  deprived  of  her  society  y?ese^-2 
and  assistance,  he  may  have  this  action,  and  declare  per  quod  E«p.  436, 
servuium  armisit,  and  she  need  not  be  joined  in  the  action ;  Hyde  «• 
(or  it  is  solely  for  damages  to  the  husband ;  otherwise,  in  Sciflor* 
trespass  vi  et  armis,  where  the  damages  survive  to  her,  being 
for  an  injury  to  her  person* 

§  4.  What  is  not  enticing  away,  or  harbouring  the  wife. 
See  ch,  19.  a.  18,  Turner  v. Estes. 

.    §  5.  There  is  no  doubt  but  this  action  lies  for  the  husband, 
against  one,  who  entices  away,  or  habours  his  wife,. knowing* 
ly,  against  his  will,  if  she  have  no  just  cause  to  leave  him  ; 
but,  the  question  often  turns,  on  what  is  a  just  cause,  for  her  1  Selw.  233, 
leaving  him*    If  he  turns  her  out  of  doors,  one  may  not  only  234,  Lang- 
harbour  her,  but  even  recover,  for  her  necessary  support,  worthy*« 
against  her  husband ;  so,  if  he  refuse  to  receive  her  without 
cause :  and  in  Hodges  v.  Hodges,  Lord  Kenyon  said,  "  where  Hochmere. 
a  wife's  situation,  in  her  husband's  house,  is  rendered  unsafe,  Hodges  v. 
for  his  cruelty,  or  ill  treatment,  I  shall  rule  it  to  be  equiva*  ^°^t9' 
Jent  to  a  turning  her  out  of  his  house ;  and  that  the  husband, 
shall  be  liable,  for  necessaries  furnished  to  her,  under  those 
circumstances."    A  fortiori  he  cannot  have  an  action  against 
one,  for  entertaining  her  in  his  house,  in  such  case. 

§  6.  Other  disturbances  of  domestic  relations.  Baron  & 
Feme ;  Crim.  Con.  Seduction,  <frc.  See  Morris  v.  Miller ; 
ch.  9,  Winsmore  v.  Green,  ante. 

This  was  an  action,  for  criminal  conversation  with  the  5D.&E.357, 

; lain  tiff's  wife,  after  they  had  agreed    to  live  separate.  J!ec*0**\ 
'hough  gross  indecencies  were  proved  between  her  and  the  A^/nta. 
defendant,  before  the  separation,  yet,  as  no  act  of  adultery  -Isaid  2  Ch, 
was  proved,  until  after  the  separation  actually  took  place,  on  Pi,  266, 
the  court  held,  the  husband  could  not  support  this  action ;  JkJj^JJ^ 
for,  in  such  case,  the  husband  does  not  lose  the  comfort  and  only  in  trea? 
society  of  his  wife,  the  gist  of  the  action;  and  not  the  crimi-  past,  but  is 
nal  act.    It  is  "  a  civil  action,  brought  to  recover  satisfaction  c"*  mwA- 
for  a  civil  injury,  done  to  the  husband,  and  not  to  punish  the  c^g  e  EaiL 
defendant,  for  having  broken  the  laws  of  morality  and  de-  387, 39 1. 
cency."    Here,  the  plaintiff  has  voluntarily  relinquished  his  Madadacn 
wife.    Where  there  is  « a  temporary  section  from  the  *  0Uy**u 
wife ;  in  such  case,  she  continues  within  the  protection  of  the 
husband,  which  she  does  not  here."  This  is  properly  case,  and 
not  trespass.    See  Assault  and  Battery ;  2  Salk.  552,  636;  7 
Mod.  81;  1  Stra.  631 ;   2  D.  &  E.  168,  Krutzer  v.  Wit 
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Ch.  64.     "    §  7.  But  in  this  action,  against  the  defendant,  for  criminal 
ArLli     conversation  with  the  plaintiff's  wife;    held,  the  husband 
v.^v^y  may  support  this  action,  where  there  is  only  a  partial  sepa- 
Cambers  v.    ration;  as,  where  husband  and  wife,  entered  into  a  deed 
&?244.!L  w*1^  truBtees?  whereby  he  covenanted  with  them,  (two  an- 
MacfadzeQ    Buities  had  been  transferred,  one  payable  to  her,  absolutely, 
«.  oifeant,     and  another  as  lone  as  she  lived  with  him,)  that  they  should 
6  Eait,  387.   apply  the  first,  and  an  equal  annuity,  in  lieu  of  the  secodd, 
to  oe  paid  by  him,  to  her  separate  use,  if  she  should  live  s&> 
parate,  with  ike  trustees'  approbation  ;  and  he  also  covenanted, 
in  case  of  future  differences,  to  permit  her  to  live  separate 
from  him,  if  she,  on  that  account,  found  it  necessary.    And 
the  deed,  also,  contained  a  clause,  that  in  case  of  separa- 
tion, with,  the  approbation  of  the  trustees,  certain  of  the  chil- 
dren, should  live  with,  and  be  educated  by  her,  to  certain 
.  periods,  and  that  she  might  visit  the  other  children,  at  his 
house,  especially  when  ill,  so  as  to  require  the  attention  of  a 
mother.    Also,  providing  certain  things,  in  case  of  such  se- 
paration.   The  adultery  was  committed,  while  the  wife  ae- 
.  totally  lived  separate  from  her  husband;  for  as  no  approbation 
of  the  trustees  was  proved,  this  was  not  such  a  separation  as 
the  husband  agreed  to,  by  his  deed ;  and  if,  with  their  ap- 
probation, then  he  had  not  riven  up  all  claim  to  the  comfort, 
society,  and  assistance  of  his  wife,  (for  the  interest  of  the 
children,  was  provided  for,  as  well  as  the  separation  of  the 
parents,  during  such  approbation*)    This  is  not  within  the 
Amyon  v.      case  of  Weedon  v.  Ttmbrell :   Also  held,  the  court  may  grant 

s!n^t»        a  new  'r*a^'  *n  su°k  action,  f°r  excessive  damages,  if  it  be   sa- 
tisfied, the  jury  acts  under  the  influence  of  undue  motives,  or 
of  gross  error,  or  misconception  of  the  subject* 
5  Johns.  R.       §  8.  The  husband  may  have  case  against  his  wife's  father, 
196,  210,      for  enticing  her  away,  &c.  but  the  legal  presumption  is  in 
^P^^n    favour  M  ">e  father,  that  he  acts  with  parental  affection,  to- 
Peake's  N.    wards J^fer ;  hence,  there  must  be  stronger  evidence  of  ma- 
P.  R.  82.-6  lice,  than  in  an  action  against  a  stranger.     The  penal  code 
East,  244.      0f  France,  art.  354,  5,  6 :     The  severe  punishments  it  inflict 
for  the  abduction  of  minors,  in  some  cases,  are  hard  labour* 
Willes  577  ;   5  D.  &  E.  357. 
pi*aa*  °£         §  9#  *n         action,  crim.  con.  it  may  be  advisable  to  insert 
Form  of  the  a  counti  fi>r  enticing  away  the  wife,  when  the  plaintiff  doubts, 
declaration,  if  he  can  prove  the  criminal  conversation*    Cites  Willes, 
and  notes.     578,  Winsmore  v.  Greenbank;  a  form  in  case,  266*     In  an 
action  for  debauching  a  wife,  or  servant,  it  is  not  necessary 
to  aver,  or  prove  the  defendant  knew  the  female  was  the 
plaintiff's  wife,  or  servant*    Secus^in  an  action,  for  seducing 
and  harbouring  a  wife  or  servant.     In  an  action  for  crim. 
con*  the  plaintiff  must  prove  an  actual  marriage*    See  Mar* 
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rist>.  Miller,  4  Burr.  2057;  Selw.  N.  P.  19,  20.  But  in  Ch.  64. 
trespass,  by  husband  and  wife,  for  beating  her,  it  is  sufficient  Art.  3. 
to  prove  reputation  of  marriage.  See  Marriage,  ch.  46.  v^^ 
Case  is  the  most  proper  action,  when  it  is  for  seducing  and  i  phu. 
loss  of  service  merely.  Bennett  v.  Allcott,  2  D.  &  E.  167  ;  Ewa.  77. 
6  East,  387.  So  is  Chitty's  opinion.  See  ch.  59,  a.  6,  as  ^fcktoSfc 
to  enticing  away,  &c.  not  necessary  to  state  what  means  of  al#  ezec'rs. 
enticement  the  defendant  adopted.  Willes  577.  Damage  «.  Davia — 
per  quod  servitium  amisit,  must  be  laid  and  proved.  See  ^ff***  *• 
ch.  59,  a.  6,  several  cases. 

§  10.  What  may  be  proved  in  the  action,  for  criminal  con-  {J^iia'™1* 
venation,  with  the  plaintiff's  wife;  her  bad  character,  as  to       ' 
chastity;  and  her  adulteries,  before  she  became  acquainted 
with  the  defendant.     12  Mod.  232.  This  is  in  mitigation  of 
damages.     Evidence  the  plaintiff,  has  had  criminal  connex- 
ions with  other  women ;  or,  that  his  wife,  made  the  first  ad- 
vances.    Her  general  good  character,  is  not  to  be  proved,    • 
unless  it  has  been  attacked,  on  the  other  side.  Bui.  N.  P. 
27 ;  4  D.  &  E.  658 ;  Selw.  N.  P.  25 ;  1  John.  Ca.  16. 

Art.  3.  Disturbance  of  common.  §  1  •  This  is  an  incorporeal  2  Bl.  Com. 
hereditament,  a  profit  a  man  has  in  the  land  of  another  ;  as,  to  ??^36,"^ee 
feed  his  cattle  there,  catch  fish,  dig  turf,  or  cut  wood,  in  feai^ft! 
another's  land.     This  right,  to  take  a  profit  in  the  land  of  See  form  of 
another,  arose  in  feudal  times,  principally,  between  the  own-  Reclaim- 
er of  a  manor,  and  his  feudal  tenants,  and  is  but  very  little  Wentw.508 
in  use  in  the  United  States ;  and  scarcely  known  in  New  509.     '      ' 
England.     There  has  been,  in  England,  four  kinds  of  com- 
mon :  First,  common  appendant,  which  is  a  right,  the  occu- 
piers of  arable  land  have,  to  put  commonable  beasts  ;  such  as 
are  of  the  plough,  and  such  as  manure  the  ground,  on  the 
waste  lands  of  others,  in  the  same  manor.     This,  is  said  to  Hob.  35  235. 
be  of  common  right,  and  may  be  apportioned  by  act  of  the 
parties. 

§  2.  Common  appurtenant,  which  is  a  right,  to  put  in  Co.  Lit.  12*. 
bea3ts  of  the  plough,  and  such  as  manure  the  ground  and 
other  beasts ;   as  hogs,  goats,  &c.  and  this  can  be  claimed 
only  by  immemorial  usage,  or  prescription. 

§  3.  Common,  by  reason  of  vicinage,  which  is,  where  the 
inhabitants  of  two  adjacent  towns,  have,  usually,  permitted 
the  beasts  of  each  to  stray,  into  the  other's  fields ;  this  is  a 
mere  permissive  right,  to  excuse  trespasses.  Hence,  each 
town  may  inclose,  and  bar  out  the  other,  though  they  have 
intercommoned,  time  out  of  mind  :  nor  can  they  be  put  there. 
It  is  excused,  only,  when  they  stray  there. 

§4.  Common  in  gross,  which  is  annexed  to  no  land,  but 
only  to  a  man's  person,  being  granted  by  deed  to  him,  and 
his  heirs ;  and  it  may  be  claimed,  by  prescriptive  right,  which 

vol.  11.  77 
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Ch.  64.  all  facts  will  be  presumed  to  have  existed,  without  the  exisl- 
ArU  3.  ence  of  which,  the  verdict  could  not  have  been  found. 
>^^v-^^  §14.  If  one  claim  common  of  pasture,  in  pleading,  it  is  not 
Wilies  319*  necessary^  he  allege  in  express  terms,  what  kind  of  common 
Masgrave  v  it  is,  whether  appendant,  app ur tenant^  or  in  gross ;  from  1  he 
Jk^V'T5!    nature  of  the  right  claimed,  the  court  will  determine  what 

Sauna.  2,  3.    ■•   #1     *  „„^„„„ ;♦  • 
'      Kind  oi  common  it  is. 

Wilies  638        §  1 5.  If  a  commoner  have  a  right  for  one  beast,  and  put  in 
Ellis  v!      '   two,the  lord  can  distrain  only  the  beast  put  in  last;  except  both 
Bowles,*  ai.  be  pUt  jn  at  one  time ;  and  if  one  justify  for  taking,  as  a  sur- 
charge, he  must  state  in  his  plea,  whether  the  beasts  were  put 
in  together,  at  one  time,or  separately,  and  if  separately, which 
was  put  in  last. 

2  East.  154.       ^  \^m  This  was  an  action  by  a  commoner  against  a  stran- 

Wadsworth.  Ser'  ^or  *njur'es  to  his  r'ght  °f  common — plaintiffdeclared  he 

3  Wils.  279.  was  possessed  of  a  certain  messuage  and  land,  &c.  by  reason 

whereof,  he  was  entitled  to  common  of  pasture,  on  a  certain 

waste  called ,  for  all  his  commonable  cattle,  levant  and 

couchant,  at  all  times  of  the  year ;  and  the  defendant  knowing 
the  premises,  but  contriving,&c.  wrongfully  carried  from  off 
the  said  common,  and  converted  to  his  own  use,  so  many  loads 
of  manure  and  dung,  which  before,  &c. had  been  dropped  and 
made  on  the  said  common,  by  the  cattle,  from  time  to  time, 
feeding  thereon,  and  which  ought  to  have  remained  there,  for 
the  purpose  of  nourishing  and  increasing  the  herbage  there, 
whereby  the  said  common,  and  the  herbage  thereof,  were 
then  and  there,greatly  impoverished,  for  want  of  the  said  ma* 
nure  and  dung,  &c.  &c. ;  held,  the  plaintiff  was  entitled  to 
his  action,  though  his  proportion  of  the  damage,  be  found  to 
be  only  to  the  amount  of  a  farthing ;  at  least  the  smallness 
of  the  damages  found,  is  no  ground  for  a  nonsuit ;  there  were 
forty-one  commoners  besides  the  plaintiff;  the  verdict  for  him 
was  one  farthing  damages.  Many  cases  cited,  and  the  prin- 
ciple is  the  same,  if  a  commoner  surcharge,  as  decided  in 

2  W.  Bi.        Hobson  v.  Todd,  4  D.  &  E.  71. 

1233,  Wills        §  17.  In  an  action  of  the  case  for  surcharging  common  the 


Hobson  ▼.  so,  if  one  commoner  surcharge  himself,  yet  he  may  have  an 
7°? d*"iAi  acti°n  against  another  who  surcharges.  See,  also,  6  D.  &  E. 
7Eart.  121.    485  i  2  H.  BI.  4;   5  D,  &  E.  411,  417,  n.     If  the  plaintiff 

sue  the  lessor,  he  must  state  a  surcharge,  2  Mod.  7,  Smith  v. 

Feverell ;  but  not  if  against  a  commoner  or  stranger,  1  Lutch. 

l02,Hassard  v.  Captrill.  The  manner  of  stating  a  disturbance 

of  common  of  turves  and  private  ways.     2  Ch.  on  PI.  357 

353,  and  many  cases  there  cited. 
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§  18.  If  A  have  reasonable  common  of  estovers  in  my  land,     Ch.  64. 
and  I  cut  down  all  the  trees,  bis  only  remedy,  is  an  action     Art.  4. 
on  the  case ;  for,  when  the  whole  is  destroyed,  he  cannot   n^-v^^ 
be  put  in  seisin  of  any  remaining  part. — Yelv.  188,Dewelas 
&  ah  ?.  Kendall,  &  al. 

Art.  4.  Elections.  §  1.  Rights  of  voting  at,  if  disturbed  or  2  Mass.  R. 
interrupted,  an  action  on  the  case  lies  to  recover  a  satisfac-  231, 268, 
tion  in  damages,  for  the  wrong,  to  be  estimated  by  a  jury.  ^lh^m  T*    \ 
The  great  question  usually  is,  if  the  elector  be  unlawfully  Gantoefr*1 
disturbed,  or  hindered  in  the  exercise  of  his  privilege  in  vot-  game, 
ing ;  of  course  it  is  incumbent  on  him  to  prove  his  legal  right 
to  vote,  in  the  case  in  which  he  offers  his  vote,  and  if  he 
proves  this  right,  and  then  proves  he  was  prevented  voting 
by  any,  even  the  officers  presiding  at  the  election,  he  has 
a  right  of  action,  clearly  established ;  and,  however  difficult 
it  may  be  for  such  officers,  to  know  the  right  to  vote,  of  ive- 
ry  one.  offering  a  vote,  they  must  decide  at  their  perils* 

§  2.  In  these  actions,  of  Gardner  v.  Ward,  Jr.  &  al.  and 
Kilham.v.  the  same,  the  plaintiffs,  were  absentees,  in  the 
American  revolution,  and  the  defendants,  in  May,  1803,  were 
selectmen  of  Salem,  when  each  plaintiff  offered  his  vote  for 
representatives  of  that  town,  in  the  state  Legislature,  and  the 
defendants  refused  it  on  the  ground  he  was  an  alien ;  the 
general  question  was,  if  he  had  a  right  to  vote,  in  that  elec- 
tion ;  and  this  question  depended  on  another,  to  wit,  if  he  was 
an  alien  or  not ;  for  if  not  an  alien,  each,  no  doubt,  had  a 
right  to  vote ;  and  if  each  had  such  a  right,  there  was  no 
doubt  but  he  was  entitled  to  this  action,  on  the  case,  for  the 
refusal,  or  disturbance,  in  the  exercise  of  the  privilege;  and 
if  the  plaintiff  was  an  alien,  there  was  no  doubt,  but  that  his 
alienage,  might  be  given  in  evidence,  on  the  general  issue,  as 
it  went  to  shew,  he  never  had  any  right  of  action,  and  wholly 
to  destroy  his  action.  (11  Johns.  R.  114,  seems  to  be  other- 
wise; and  Adams  88.) 

§  3.  Gardner's  case,  was  agreed  to  be  thus;  he  was  born 
in  Salem,  in  the  year  1747,  where  he  lived  till  May,  1775, 
following  the  business  of  a  merchant,  and  then  went,  with 
his  family,  to  Newfoundland,  where  he  resided,  doing  busi- 
ness, as  a  merchant,  until  the  month  of  August,  1780,  when 
he  went,  with  his  family,  to  St.  Eustatia,  and  from  thence  to 
St.  Christopher's,  where  he  purchased  a  vessel,  in  which  he 
returned  to  Salem,  in  February,  1 781  •  During  his  absence, 
he  left  an  attorney,  to  transact  his  business,  in  Salem,  and 
after  his  return,  was  owner  of  parts  of  several  privateers, 
engaged  in  privateering  against  British  ships  and  vessels,  un- 
til the  peace,  then  next  following;  that  at  the  time  he  offered 
his  vote,  as  supposed  in  the  writ,  his  name  stood  on  the  list, 
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Ch.  64.  prepared  by  the  selectmen  of  Salem,  as  a  legal  voter,  in  the 
Art.  4.  choice  of  representatives ;  and  on  these  facts,  the  question 
\^^s^^  was,  if  he  was  an  alien :  It  was  held,  he  was  not.  The  pro- 
In  Conmcti"  bate  proceedings,  a  part  of  the  case,  by  consent,  shew  in 
rut,  toenti-  substance,  that  the  committee  of  correspondence,  in  Salem, 
TWuStodi"  March  2'  1779'  V€ri'y  bc'ieved,  the  plaintiff,  « voluntarily 
Tote  at  a  weni  to  our  enem^es  >"  aRd  that,  he  was  then  still  absent  from 
town-meet-  Salem,  his  place  of  abode,  and  out  of  the  state."  The  Judge 
fag,  it  b  not  of  Probate  appointed  a  committee,  to  appraise  his  estate,  as 

thS°henhai  the  estale  of  ow  absenteei  who>  APril  21>  1779j  appraised  it 
m  freehold  accordingly ;  one  David  Felt,  was  appointed  agent  of  said 
•state, ro/ea-  Gardner's  estate,  who,  July  13,  1779,  rendered  an  invento- 
6fe9inthe      ry  wjth  the  committee,  of  Gardner's  estate,  naming  him 

common  lift,     t         •  ■  <^i  o       •       i 

at  nine  dol-  therein,  an  absentee.  See  the  arguments,  &c.  in  these  cases, 
law,  it  mast  at  large,  2  Mass.  R.  236  to  268 ;  see  1  Yeates'  548 ;  2  Dal. 

be  actually     164,  contra. 

^Day's  ca.  §  *•  The  "S^t  t0  have  l^'8  action,  is  not  so  well  settled  in 
504.  England,  for  refusing  a  vote ;  therefore, 

In  this  action,  by  a  burgess,  against  the  constables  of 
W  20  Ash-  -Aylesbury,  for  refusing  to  receive  his  vote,  in  an  election  of 
by V.  White  members  to  parliament ;  a  majority  of  the  court  held,  against 
&  al.  Holt's  opinion,  that  the  action  did  not  lie ;  because  the  con- 

stable  "  acted  as  a  judge,  and  not  as  an  officer  ;"  and  in  a  par- 
liamentary matter,  ualso,  because  the  hindering  of  the  vole, 
is  damnum  abstqut  injuria ;"  and  it  was  said,  the   plaintiff's 
Vote  would  be  allowed,  by  parliament.     Powell  agreed  with 
Gould  and  Powys,  except,  he  did  not  think  the  constable 
acted  as  a  judge,  or  quasi  a  judge,  and  that  the  plaintiff 
might  sue,  after  the  matter  should  be  decided  in  parliament; 
but  Holt,  C.  J.  held,  the  action  lay,  for  here  was  a  right,  and 
wherever  there  is  a  right,  there  is  a  remedy ;  and  that  when* 
ever  a  parliamentary  matter,  comes  in,  by  way  of  incident, 
to  an  action,  the*  law  courts  must  decide  upon  it.     In  the 
morning  of  the  election  of  governor,  &c.  the  plaintiff,  bona 
fide,  received  $200,  in  advance  of  his  yearly  salary ;  held, 
he  was  a  voter.  14  Mass.  R.  367,  374,  Bridge  v.  Lincoln  & 
al. 
2  E*p.  438,        §  5.  In  a  later  case,  it  was  decided,  that  if  one  stand  can- 
sterling  v.'     didate,  for  an  elective  office,  and  the  returning  officer,  refuse 
Turner.—      him  a  poll,  and  returns  another,  trespass  on  the  case,  lies 
declaration*  a#a*nsl  such  an  officer ;  as,  where  one  was  candidate,  for  the 
8  Wentw.  '   office  of  bridge-master,  and  the  presiding  officer  refused  a 
478, 482.       poll  for  the  plaintiff;  and  it  was  further  held,  that  it  was  not 
necessary  for  the  plaintiff,  in  his  declaration,  to  aver,  he 
should  have  been  elected,  if  the  poll  had  been  allowed  for 
him. 
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§  6.  So,  it  has  been  decided,  that  if  a  returning  officer  hold    Ch.  64* 
an  election,  and  is  called  on  to  make  a  return,  wherein  the     Art.  4. 
right  of  a  third  person  is  concerned,  and  he  makes  a  false   >^^v-^/ 
return,  this  action  lies  against  him.     Other  points  decided,    n  q0u  9^ 

§  7.  Our  statutes,  provide  penalties,  against  selectmen,  and  Bagg's  case, 
sheriffs,  &c.  for  neglect  of  duty,  in  regard  to  elections,  and  |**-  502* 
give  this  action,  or  an  action  of  debt,  as  the  case  may  be,  f^0J^L\ 
to  recover  them,  but  generally,  these  statute  remedies,  are  Burr.  517. 
cumulative,  and  in  addition  to  those  of  the  common  law. 

§  8.  This  was  case,  against  the  defendants,  as  selectmen  lOMast.  R. 
of  Andover,  for  refusing  the  plaintiff  his  vote,  in  the  election  ^jjj  *ut" 
of  senators  :  he  had  been  a  student,  near  a  year,  in  the  johmon  & 
Theological  Institution,  in  Andover,  and  of  age,  and  other-  ai. 
wise  qualified,  according  to  the  constitution ;  and  was  eman- 
cipated from  his  father's  family.     Held,  he  was  entitled  to 
vote,  in  that  town,  for  senators :  Contra,  the  constitution  of 
Maine,  art  2,  sec.  1. 

Held,  a  person,  having  a  permanent  home,  in  one  town,  u  Mats  R. 
and  there,  is  a  legal  voter  ;  is  not  disqualified,  by  a  tempo-  350, 358, 
rary  absence  in  another  town,  and  being  there  admitted  to  H^C6lndr^ 
vote.     2.  An  action  lies,  against  selectmen,  for  refusing  to  J^** 
receive  a  vote  from  a  qualified  voter,  though  not  chargea- 
ble with  malice.     In  Petersham  ;  rule,  as  to  costs. 

§  9.  Wherever  one  has  a  right  to  keep  a  fair  or  market,  2  Eip.  430, 
and  another  disturbs  him  in  the  enjoyment  of  this  right,  this  431, 446.— 
action  lies  for  him  ;  and  it  is  also  held,  that  it  is  not  neces-  Jjjjjj^*'13, 
sary  for  him  to  state  his  title.    Legal  fairs  and  markets,  Oliver.* 
were  established  in  Massachusetts,  by  her  colony  laws ;  but  11  Mass.  R. 
the  present  opinion,  seems  to  be,  that  not  any  were  conti-  *?*»  wu" 
nued,  under  the  province  or  commonwealth's  laws.     An  vvhltin*  & 
elector  of  a  representative  in  Congress,  must  have  had  his  al. 
home,  one  full  year,  previous  to  the  election,  in  the  town, 
where  he  would  vote.    In  Dedham. 

§  10.    Right   to   vote   at   elections,  further  considered* —  Salk.  21, 
There  is  no  doubt,  in  England,  but  that  this  action  lies,  ™^ty]\ 
if  the  officer,  receiving  the  votes,  maliciously,  reject  the  ModAw 
vote  of  the  legal  voter,  though  it  be  admitted  such  offi-  *c.  Ham- 
cer,  act  as  judge  :  but  the  doubt  is,  if  liable  for  rejecting  °Jond  ▼• 
it,  if  he  act  honestly  ;  the  case,  in  England,  is  not  the  same  Mod.Vii"^- 
as  in  Massachusetts.    In  England,  the  voter's  name  isnioted,  13  Mod.  386, 
as,  also,  that  of  the  person  voted  for,  and  when  the  vote  is  394.— 
illegally  rejected,  the  voter  can  have  his  case  examined  in  s^e^Mwie 
the  House  of  Commons.    January  14,  1703,  the  judgment,  &Selw.  411. 
in  Ashby  v.  White,  was  reversed  in  the  House  of  Lords,  and  Ackerly  t. 
Holt's  opinion  confirmed.     Salk.  21  ;  see  many  cases  cited,  £*rl?i!011,  t 
pro  and  con;  Salk.  19,  20,  21.     An    action   will  not  lie  29° Sutton 
against  a  judge,  for  what  he  judicially  decides,  though  he  de-  v.  Clark. 
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Ch.  64. 

Art.  4. 


8  Starkie, 
577.  385. 
Cullen  t.    . 
Morris, 
ch.  22,  a. 
43, 44.— 1 
Vent.  55. 
2  Peck.  22, 
Sargeant  y. 
Millard. 


cides  erroneously.  See  1  Mod.  119;  Bushel's  case,  the 
same  ;  so  Groinvelt  v.  Burwell ;  ch.  75,  a.  1 ,  s.  5  ;  and  Salk. 
396,  397.  Judges  are  not  liable,  for  errors  in  judgment,  by 
action  or  indictment.  Many  cases  cited  ;  so,  2  W.  Bl.  1 141, 
1147,  like  principle  ;  2  Lord  Raym.  938  ;  2  Jones,  15  ; 
Cowp.  172  ;  ch.  22,  s.  43,  44.  In  these,  and  many  other 
cases,  it  is  very  clear,  that  a  person,  clearly  acting  zs  judge, 
is  not  liable  for  an  erroneous  judgment,  honestly  given. 
These  cases,  have  often  been  cited,  in  defence  of  officers,  as 
selectmen,  &c.  presiding  at  elections,  but  they  do  not  apply, 
until  it  is  proved,  that  such  officers,  are  strictly  judges,  acting 
judicially.  Drude  v.  Colton,  was  only  a  nisi  prius  case,  de- 
cided in  favour  of  such  officer,  acting  without  malice. 

§  1 1.  There  are  other  opinions,  of  a  single  judge,  &a  that 
an  action  does  not  lie,  for  refusing  to  receive  a  vote,  of  one, 
afterwards  proved  to  hav$  a  right  to  vote,  where  no  malice, 
or  improper  motives  appear.  The  case,  Bui.  N.  P.  64. 
(Bridgem  aster)  speaks  of  a  ministerial  officer's  refusing  a 
vote,  and  his  being  guilty  of  wilful  misbehaviour  ;  hence, 
liable  clearly,  and  proves  nothing. 

§  12.  Commentary.    It  has  been  observed,  it  is  a  hard 
case,   for   a   legal  voter  to  be  deprived  of  his  vole,   on 
the  one  hand,  and  it  is  hard,  on  the  other,  for  public  officers, 
acting  uprightly,  to  be  liable  to  suits.    On  the  whole,  I  am 
inclined  to  think,  the  principle  adopted  by  the  House  of 
Lords,  and  C.  J.  Holt,  as  stated,  as  above,  (in  8alk.  19, 21,) 
and  as.  adopted  in  Kilham  v.  Warden  ;  Gardner  v.  same  ; 
Putnam  v.  Johnson  &  al.  ;  Lincoln  v.  Hapgood,  is  the  best 
and  safest,  when  a  question  arises,  if  such  actions  ought  to  be 
allowed.     The  difficulty  in  deciding  it,  is  found  in  the  roixt 
nature  of  the  case  ;  that  is,  questions  of  fact,  mixed  with 
questions  of  law.     Now,  because  such  presiding  officers,  or 
persons  at  elections,  must  decide  law  questions  as  they  are, 
some  have  thought  they  are  judges,  acting  judicially,  and 
have  cited  authorities,  accordingly,  applicable,  only  to  those, 
who  are,  strictly  speaking,jWges  acting  judicially ;  and  some 
have  thought,  and  acted  differently.     Hence,  the  numerous 
different  decisions.  Whether  men  are  such  judges  or  not,  it  is 
clear,  does  not  depend  on  the  prevalence  of  law,  or  of  facts,  in 
the  particular  case  decided :  But  on  the  nature  of  the  office,  ge- 
nerally, and  on  the  matters  to  be  decided,  or  transacted,  by 
those  who  hold  it.    On  the  one  hand,  for  instance,  an  exe- 
cution is  delivered  to  a  sheriff,  to  levy  the  amount  of  it,  on 
the  debtor's  property :  legal  questions  arise,  as  to  what  is  his 

f>roperty,  &c. ;  as  whether  a  deed  or  bill  of  sale,  &c.  is  va- 
id  in  law,  or  not ;  these  questions,  the  sheriff  must  decide, 
at  his  peril.     Still  he  is  not,  on  this  account,  a  judge  acting 
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„  So,  jurors,  when  they  find  a  general  verdict,  of  Or.  64. 
guilty,  or  not  guilty ;  did  promise,  or  did  not  promise,  &c.  4rU  5. 
very  often  decide,  even  difficult  questions  of  law,  mingled  v^w^ 
in  the  facts  they  find ;  but  they  are  not,  on  this  account, 
judges  acting  judicially.  On  the  other  hand,  judges  of  our 
Supreme,  ami  other  regular  courts,  in  which  facts,  usually 
found  by  juries,  or  are  agreed,  by  the  parties,  and  the  judges 
decide  the  law  thereon,  are  still  judges,  zctrngjudicially,  even 
in  a  case,  in  which  their  principle  business  is,  to  ascertain 
facts  ;*&,  for  instance,  where  they  are,  by  special  statute, 
empowered  to  assess  the  damages,  wherein,  often,  not  a  ques- 
tion of  law  arises.  Now,  as  to  persons  presiding  at  elections, 
and  receiving  votes,  their  main  business  is,  to  ascertain  facts, 
as- the  voter's  name  and  age,  if  a  citizen,  his  place  and  time 
of  residence,  his  amount  and  kind  of  property,  &c.  with  as 
little  law  to  decide,  as  the  sheriff  has,  in  extending  an  exe- 
cution. Again,  on  the  voter's  side,  the  law  must  be  careful, 
that  he  is  not,  even  honestly,  deprived  of  a  positive  legal 
right  to  vote,  the  essence  of  his  freedom,  against  which,  there 
can  be  set  no  more  than  hardship,  in  allowing  the  action,  .in 
favour  of  which,  perhaps,  this  difference,  alone,  ought  to  turn 
the  scales.  Further,  in  the  nature  of  the  case,  there  may 
often  be  malice,  or  a  party  spirit,  in  refusing  the  vote,  which 
may  be  concealed  in  the  mind,  and  so  not  proveable.  This 
is  to  be  guarded  against,  and  whether  persons  so  proceeding, 
act  from  improper  motives  or  not,  can  be  properly  decided, 
but  in  an  action ;  and  if  found  to  be  proper  ana  honest,  there 
may,  as  often  has  been,  only  nominal,  or  very  small  damages 
assessed. 
It  is  near  twenty  years,  since  it  was  decided,  that  such 

E residing  officers,  are  liable  to  such  actions,  though  acting 
onestly ;  and  no  evidence  has  appeared, that  any  ntpersons 
have  been,  thereby,  deterred  from  accepting  such  offices. 

Art.  5.  Several  cases  of  disturbance,  for  which  this  action 
lies.  §  1.  There  is  a  general  principle,  that  where  the  law  im- 
poses a  duty  on  one,  and  he,  in  the  discharge  of  it,  has  a  profit, 
and  one  disturbs  him  therein,  an  action  lies ;  because,  when- 
ever the  law  enjoins  a  business  on  a  man,  it  will  project  him 
in  it,  and  in  its  legal  emoluments ;  for  it  would  be  verv  un- 
reasonable, to  oblige  him  to  do  the  duty,  as  to  keep  a  ferry, 
&c.  yet  to  suffer  others  to  reap  the  emoluments. 

§  2.  But  where  the  law  imposes  no  such  duty,  it  gives  no  1  Baa  Abr. 
exclusive  right ;  therefore,  if  one  set  up  a  mill,  near  that  of  m^^TL 
another,  or  a  school,  in  the  neighbourhood  of  an  ancient  Rol.Abr. 
school,  no  action  lies,  though  damage  may  thence  accrue  107.— &E§p. 
to  the  former  one ;  for,  neither  the  owner  of  the  former  mill,  4&* 
or  the  master  of  the  former  school,  is,  by  law,  obliged  to 
vol.  ii.  78 
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Ch.  64.     keep  it  up ;  and  rivalships,  in  these  cases,  are  beneficial  It 
JrU  6.     the  public ;  and  it  is  damnum  absque  injuria ;  and  a  man 
x_0-  -^r  may  legally  erect  a  mill  cm  his  own  land.    See  a  subsequent 
2  Etp.  432.    section,  as  to  mills. 

2  Esp.  442,        §  &•   Breach  of  trust.     If  one   sustains  .  any  consequent 
Kettle  v.       iial  injury,  or  damage,  from  a  breach  of  trust,  this  action  lies  $ 
S^ZI Bu1,  as,  where  the  plaintiff,  a  wheelwright,  was  possessed  of  se- 
veral tools,  relating  to  his  trade,  as  an  ax,  &c.  and  left  them 
in  the  defendant's  house,  by  his  license,  and  he  retained 
them,  after  a  request,  two  months,  whereby  the  plaintiff  lost 
the  benefit  of  his  trade,  for  that  time.  Verdict  and  judgment, 
for  the  plaintiff :  And  also,  held,  that  if  trover  lay,  it  was  no 
objection  to  this  action  on  the  case ;  as,  in  Pitts  v.  Gaince, 
above. 
4  Mod.  424.     N  Art.  6.  §  1.  Possession  is  enough  to  support  this  actum 
2  Eqp.  446.    againsfca  stranger,  for  a  disturbance ;  and  the  plaintiff  need  not 
state  any  title  in  himself,  for  possession  is  sufficient,  against  a 
wrong-doer,  and  the  disturbance  being  the  gist  of  the  actios, 
and  the  title  only  inducement,  it  cannot  be  traversed,  except 
the  defendant  sets  up  a  title,  in  himself,  and  justifies ;  in 
which  case,  the  plaintiff,  in  his  replication,  must  set  out  his 
Cowp.  464,   title ;  and  in  this  action,  it  is  sufficient  for  the  plaintiff  to 
E°"J*r*-       prove  the  injury  done,  anytime  before  the  action  is  com- 
menced. 
5Com.  D.         §  2.  And  in  declaring  against  a  wrong-doer,  it  is  generally, 
^-^4  Mod!  8U&c'ent  to  say* tne  plaintiff  ought  to  have  the  thing  de- 
175, 423.—*  manded,  as  in  an  action,  for  disturbing  him,  in  his  toll,  or  for 
Cro.  Car.      digging  in  his  common ;  or  for  stopping  his  way :  So,  for 
600, 676.      diverting  his  water-course,  which  used  to  run  to  the  plain- 
tiff's land ;  or  for  trespassing  on  his  land* 
2  Sannd.  §  3.  This  was  trespass  on  the  case,  by  Coryton  and  Har- 

E  *6*  toL7'  vejr'  WJ*°  st?led> that  July  w*  9th  cn-  lsl*  me  Wm-  Findge, 
v.  Lithebye.  was  seized  in  fee,  of  two  water  corn-mills;  that  Coryton, 
April  20,  1651,  was  seized  of  two  other  water  corn-mills,  in 
fee,  and  continues  to  be  so  seized ;  that  they,  and  all  those, 
whose  estates  they  respectively  had  in  said  mills,  time  out 
of  mind,  separately  and  respectively,  from  time  to  time,  suf- 
ficiently repaired  them,  &c.    So,  state  a  custom,  for  the 

inhabitants  of ,  the  defendant  one,  to  grind  at  them,  &c. 

That  Findge,  so  seized,  said  July  30,  demised  his  said  two 
mills,  to  Harvev,  for  a  term  of  years,  and  by  virtue  whereof, 
he  entered,  and  was,  and  still  is  possessed ;  that  the  defend- 
ant, April  20,  1651,  neglected  to  grind  at  said  mills,  or 
either  of  them,  &c.  Demurrer,  to  this  declaration,  because 
both  plaintiffs  had  joined  in  one  action,  when  it  appeared, 
their  interests  are  several.  Judgment,  the  declaration,  in  this 
respect,  was  good,  and.it  may  be  observed,  that  one  plaintiff 
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wss  seized  in  fee,  of  hit  two  milk,  and  the  other  plaintiff,  Only    Cfi.  64. 
possessed  of  a  term  for  year*,  in  his  other  two  mills ;  and  yet    Art.  8. 
lield  sufficient*    This  must  have  been,  because  both  plaintiffs  \^v%k/ 
claimed  the  grinding,  for  the  time  being,  by  reason  of  their 
possession*    And  Serjeant  Williams  says,  now,  in  a  case  of 
grinding,  &c.  like  this,  it  is  "  sufficient  for  the  plaintiff,  to  de- 
clare, generally,  upon  his  possession  of  the  mill,  by  reason 
whereof  he  is  entitled  to  the  toll,"  &c.  and  gives  the  modern 
form  of  the  declaration.    Willes,  654.   And  he  cites  many 
cases  to  shew,  the  plaintiff  may  declare,  he  was  lawfully  wis- 
sessed  of  a  way,  a  water-course,  a  ferry,  &c.  and  the  defendant 
disturbed  him. 

§  4.  One  principle  of  this  case,  was,  if  two  persons  have     - 
entire  joint  damage,  they  may  bring  a  joint  action,  though 
their  interests  are  several. 

§  5.  Possession  only  is  disturbed,  in  many  cases,  and  this 
disturbance  is  the  ground  of  the  action,  and  the  title,  if  stat- 
ed, is  but  inducement* 

§  6.  This  was  case  for  entering  the  plaintiff's  house,  and  10  Mod.  25, 
taking  his  goods.    The  defendant  pleaded,  in  bar  of  the  ac-  Tempieman 
tion,  that  he  entered  in  aid  of  the  officer,  who  bad  a  writ  of  Vm   ase* 
execution,  and  took  the  goods  of  another,  and  not  of  the 
plaintiff.      Plaintiff  demurred,  and  the  court  held,  the  bar 
good;  and  that  &  possessory  right  is  sufficient  to  support  an 
action  of  trespass  or  lease,'  though  not  replevin  ;  and,  that  this 
taking  mother's  goods  in  this  case,  must  be  pleaded ;  be- 
cause, though  the  goods,  really,  be  not  the  plaintiff's,  yet,  be- 
ing in  his  house  ana  possession,  they  are  so  far  his,  as  to  ena- 
ble him  to  maintain  his  action.    2.  It  is  impossible  for  the 
defendant  to  show  how  the  goods  came  into  the  plaintiff's 
house.    3.  Not  necessary  to  state  the  command  of  the  officer  ; 
for  every  one,  not  only  may,  but  is  by  law  bound,  to  aid  the 
officer  in  the  execution  of  justice. 

6  7.  So,  in  this  case,  the  court  decided,  that  a  possessory  10  Mod.  97, 
right  is  sufficient  to  support  trespass ;  and  so  a  plea  for  tak-  £"*?*  v* 
ing,  damage  feasant,  in  the  defendant's  close,  without  stating    r°*  w' 
any  title. 

§  8.  This  was  an  action  for  taking  the  plaintiff's  cattle.  n  Mod. 
The  defendant  pleaded  he  was  possessed  of  the  close,  and  {jJJ^£ 
took  them,  damage  feasant ;  and  the  court  adjudged  the  plea  Bush. 
good ;  and  Holt,  C.  J.  thought  possession  sufficient,  where  the 
action  is  only  for  a  personal  act,  as  beating,  or  taking  cattle ; 
as  in  such  a  case,  tne  title  cannot  come  in  question. 

§  9.  In  case  for  disturbing  the  plaintiff  in  his  seat  in  a  Hi*1?** . 
church ;  held,  u  you  need  only  lay  possession  against  any  Vm  jyjj^ 
disturber." 
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Cii.  64.         §  10.  And  Coke  states,  M  that  he  who  has  the  possession 

Art.  6*     of  land,  shall  rebut  the  demandant  himself,  without  shewing 

•  v^^-v^^  how  he  came  to  the  possession  of  it ;  for  it  is  sufficient  for 

3  Co.  S3.       him  to  defend  his  possession,  and  to  bar  the  demandant,  who, 

against  his  warranty,  cannot  recover  the  land." 

§  1 1.  For  many  more  declarations  in  actions  on  the  case, 
for  torts,  grounded  on  possession,  see  ferries,  ways,  water- 
courses, &c.  &c. 

§  12.  On  this  head,  as  to  which  the  law  has  so  varied, 
Williams,  2  Saunders,  114,  a.  observes,  "  However,  though  it 
be  not  necessary  now,  in  these  possessory  actions,  to  lay  a 
title  in  the  declaration,  by  jjrant  or  prescription,  as  used  to 
be  done  formerly,  yet  the  title  or  consideration  must  be  pro* 
ed  at  the  trial,  to  entitle  the  plaintiff  to  recover;  and  per- 
haps, the  true  reason  why  it  is  held  not  to  be  necessary  to 
lay  any  consideration  or  title,  in  the  declaration,  is,  that  it  is 
a  matter  of  evidence  only."  However  just  this  observation 
is  generally,  it  should  have  its  exceptions ;  because,  in  these 
possessory  actions,  there  are  many  in  which  the  party  need 
prove  only  possession;  therefore,  it  is  sufficient  to  support 
his  claim  in  most  cases  in  which  the  defendant  is  a  mere 
wrong-aoer* 

Case  for  disturbing  a  ferry,  see  Chadwkk  *.  Haverhill 
Bridge  Corporation ;  Ferries ;  ch.  6^,  a.  4. 
s  Init.  66,  §  1 3.  This  was  case,  for  disturbing  the  plaintiff  in  his  way. 
389, 300,  pkai)  fa  And  no  right  to  it ;  actio  non ;  because  he  says,  ttiat 
the  defendant  at  said  time,  (quo)  was  seized  of  two  parcels 
of  land,  &c. ;  and  being  so  seized  thereof,  he,  at  said  time, 
&c.  enclosed  the  same,  as  he  lawfully  might ;  without  this, 
that  the  said  late  Duke,  and  all  his  ancestors,  and  all  those 
whose  estate  he  had  of  and  in  said  messuage,  and  two  hun- 
dred acres  of  land,  from  the  time  whereof,  &c.  had,  and 
used  to  have,  for  themselves,  their  farmers  and  tenants,  of  the 
same  messuage,  and  two  hundred  acres  of  land,  a  certain 
way,  as  well  a  foot-way  as  a  horse-way,  at  all  times  of  the 
year,  with  all  and  all  manner  of  carnages,  in,  upon,  and  be- 
yond, said  two  parcels  of  land,  &c.  in ,  from  said  mes- 
suage, &c.  to  go  with  their  carriages,  to  carry  to  said  park, 
in,  &c.  and  from  said  park  to  said  messuage,  &c.  at  all  tunes, 
as  aforesaid,  to  return  back  and  with  their  carriages,  to  carry 
back  to  the  same  messuage,  &c.  as  the  plaintiff  oy  his  de- 
claration supposed ;  hocparatus  ;  replication precfaSi  turn,  be- 
cause as  before,  he  says  the  said  Duke,  had,  &c.  to  suppos- 
ed, and  hoc  petit.  In  this  case,  the  way  was  correctly  claim- 
ed by  the  plaintiff;  in  the  words  above  traversed*  The  de- 
fendant, in  his  plea,  correctly  stated  his  right  to  enclose,  and 
traversed  the  plaintiff's  claim  in  his  words,  and  hocparatus; 
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and  the  plaintiff  replied,  in  substance,  in  the  words  of  his    Ch.  65. 
claim  in  nis  declaration,  and  tendered  an  issue*  Art.  1. 

§  14*  Form  of  declaring  for  the  disturbance  of  common*. v^v^^ 
2  Ch.  on  PL  353.  In  which  cases,  trespass,  or  replevin,  is  of-  l  Saond. 
ten  better  than  case,  in  order  to  compel  the  defendant,  in  his  jJ^JJj^*"" 
plea,  to- state  his  supposed  right  of  common,  or  other  justifi-  i13>  n.  ^  & 
cation,  id. ;  sufficient  to  allege,  the  plaintiff  was  possessed  of  327 ;  wuiet, 
certain  lands,  &c. ;  and  by  reason  thereof,  had  a  right  of  J*1*  <*«••■" 
common,  in  a  place  described,  for  his  commonable  cattle;  Haley."— 4 
levant  and  couchani  upon  the  land,  and  that  the  defendant  Eajt,  107.— 
disturbed  him ;  whereby  the  plaintiff  could  not  enjoy  his  *  £•**»  43a. 
common  in  so  ample  a  manner  as  he  ought  to  have  done,  id.  JJ34. 
or  for  all  his  commonable  cattle.    Howe  v.  Strode,  and  1 
Saund.  346. 

§  15.  Disturbance  of  ways — the  manner  of  declaring.    2  1  Sannd. 
Ch.  on  PI.  358,  and  cases  eked,  as  Blockley  v.  Slater,   1  f**'j^t6' 
Lutch.  120;  Jones  v.  Hammond,  2  Ld.  Raym.  751 ;  Finte-  iaund.  lis. 
man  v.  Smith,  4  East,  137 ;  see  Rouse  v.  Barden,  ch.  79,  a.  114, 158,  d. 
10, *•  23,  and  Allen  v.  Ormond,  ch.  74,  a.  10,  s#  4  ;  and  cases  &•  8. 
there  eked;  also  see  Wright  v.  Baltry,  ch.  79,  a.  10.  8.  24; 
Whally  v.  Thompson,  ch.  79,  a.  12,  s.  14 ;  Winsmon  v.  Grim* 
bank,  ch.  64,  a.  2.  s.  9 ;  the  King  v.  Fuller,  1  Bos.  &  P.  180 ; 
Dawny  v.  Dee,  4  Cro*  Jam.  608. 

Various  forms  of  declarations,  pleas,  &c.  referred  to  in  the 
index  of  references.  8  Went w.  31,  32,  forms  at  large; 
8  Wentw.  380,  418,  422,  438 ;  index  8  Wentw.  49,  &c. 


CHAPTER  LXV. 


CASE  ON  TORTS.    ESCAPES,  FALSE  RETURNS,  AND 

RESCUES. 


Art.  1.  General  Principles.  §  1.  There  can  be  no  escape, 
where  the  arrest  is  illegal ;  nor  .  is  an  escape  local.  Escape 
is  voluntary  or  negligent. 

As  it  is  essential  the  party  be  legally  in  custody,  in  order 
that  there  may  be  an  escape,  the  first  inquiry,  properly  is, 
what  is  a  legal  arrest,  or  taking  into  custody  f  and  when  the 
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Ci.  66.    party  is  lawfully  in  custody.   Officer,  bow  be  loses  the  debt, 

Art.  1.      on  a  voluntary  escape*    Ch#  49,  a.  31* 
\^v*^/      §  2.  To  constknte  a  voUmtary  escape,  it  is  not  essential 
that  the  officer,  actually  intend  an  escape ;  but  one  may  be 
*  W.  Bi.       through  his  carelessness ;  as  when  debt  was  brought  against 

Unfv.%o^   Bn  °™cer  for  tbe  e*ca4>c  of  Me  Foster,  who,  December  27, 
jmt.  *  1 774,  was  arrested  on  an  execution,  and  carried  to  a  sponging 

house,  where  he  continued  till  February  2,  1775, a  on  which 
day  he  was  seen  at  large,  at  noon-day,  in  the  temple,  nobody 
being  with  him,  and  on  the  same  day,  he  returned  into  the 
same  custody,"  where  he  afterwards  continued.    Judgment 
was  given  for  the  plaintiff,  for  the  whoh  debt ;  and  it  was  held, 
that  this  was  a  voluntary  escape.    2  Phil.  Ev.  230,  231. 
l  b<m .  *  P.        §  3.  There  are  in  law,  but  two  kinds  of  custody ;  that  of 
*4, Benton  t.  the.  officer,  and.  that  of  the  gaol.    On  mesne  process,  the  she- 
Button,         rig-  mAj  iet  1]^  primmer  g0>  Upon  his  honour  or  promise,  and 

is  not  liable,  if  he  have  him  at  the  return  of  the  writ ;  and 
so  is  the  precept ;  but,  it  is  otherwise  on  an  execution ;  by 
that,  the  officer  is  to  take  and  commit  the  debtor ;  and  if  he 
voluntarily  permits  the  prisoner  to  go  at  large  for  a  minute,  it 
is  an  escape ;  and  he  cannot,  afterwards,  retake  him*    There 
is  an  ttcapt,  whenever  the  prisoner  is  at  large ;  then,  what  is 
being  at  large,  is  often  a  difficult  matter  to  be  decided ;  as  to 
"which,  no  certain  rules  can  be  laid  down,  that  will  apply  to 
all  cases.    It  has,  however,  been  clearly  decided,  that  if  a 
sheriff's  officer  has  taken  a  prisoner  in  execution,  and  theft 
permit  him.  to  go  about  with  a  follower  of  his,  before   he 
takes  him  to  prison,  it  is  an  escape ;  after  the  writ  is  execut- 
ed, the  follower's  custody  is  to  no  purpose ;  he  has  no  power 
detain  the  prisoner :  and  Puller,  J.  said,  "  whenever  the 
prisoner  in  execution,  is  in  a  different  custody  from  that 
which  is  likely  to  enforce  payment  of  the  debt,  it  is  an  es- 
cape ;"  and  case  will  He,  for  not  arresting  one  "  on  the  earliest 
opportunity ;"  "  but  the  damages  must  depend  on  the  parti- 
cular circumstances ;"  and,  "Nwhen  a  prisoner  is  removed  by 
habeas  corpus,  if  the  officer  carry  him  out  of  the  direct  road, 
it  is. on  escape." 
5  Johns.  R.       Any  voluntary  passing  the  known  limits  of  the  prison,  is  an 
89, 101,        escape,  and  makes  the  sheriff  liable ;  as  where  a  prisoner 
Kip!  Ballon  h*  execution,  admitted  to  gaol  liberties,  knowingly  passed  said 
«.  Kip,  7       limits,  to  avoid  a  snow  bank ;  held,  an  escape.   2.  So,  when  one 
J**11*'  R*      passed  the  limits  not  visibly  marked,  and  staid  an  hour  in  a 
*     building  reputed  within  them,  and  returned ;  held,  an  escape. 
3.  If  the  limits  be  vaguely  defined,  it  is  no  excuse  for  an  es- 
cape ;  for  the  sheriff  need  not  grant  the  liberties,  till  the  ffaoi 
limits  are  defined,  by  clear  and  visible  boundaries,  according 
to  the  statute*    4.  ft  the' prisoner  inadvertently  go  some  feet 
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beyond  the  limits,  and  return  in  an  hour,  it  is  no  excuse,    Ch.  65. 
except  he  return  before  action*  brought  for  an  escape,  and    Art.  1. 
so  pleaded.  v^v^/- 

§  4.  This  was  an  action  on  the  case,  against  the  warden  *  wiis.  294, 
of  the  fleet,  for  the  escape  of  William  Warren,  on  mesne  pro*  Raveiwcroft 
cess,  in  a  suit  on  a  promissory  note  to  the  plaintiff,  for  £18,  Va  'v161- 
3*.  and  for  goods  sold.  The  plaintiff  proceeded  to  judg- 
ment and  execution  against  Warren,  and  delivered  a  declara- 
tion against  him,  to  the  turnkey  of  the  fleet-prison ;  Warren, 
then  being  a  prisoner  in  the  defendant's  custody,  at  the  suit 
of  one  Palmer,  October  1,  1764.  Afterwards,  the  defendant 
voluntarily  permitted  Warren  to  escape  out  of  said  prison,  and 
to  go  at^large,  out  of  his  custody ;  trie  plaintiff  not  being  paid. 
The  plaintiff  knew  of  this  escape,  when  he  proceeded  in  his 
cause  against  Warren ;  and  finally  got  judgment  for  £30, 
16*.  damages,  and  costs ;  all  stated  in  the  plaintiff's  declara- 
tion. After  Warren  escaped,  he  returned  to  the  fleet*prison, 
the  same  day,  and  ever  after  continued  a  prisoner  in  the  de- 
fendant's custody. 

The  jury  found  a  verdict  for  the  plaintiff,  for  £l  8,  3*»  da- 
mages, ana  judgment  on  the  verdict;  and  the  court  decided, 
1.  That  it  was  no  objection,  the  plaintiff  so  proceeded  to 
judgment,  after  he  knew  of  Warren's  said  escape  :  2.  That  the 
jury  was  not  bound,  in  this  action  upon  the  case,  to  give  the 
exact  damages  in  the  final  judgment ;  but,  had  a  power  to  as- 
sess what  damages  they  thought  proper  :  8.  That,  whenever  a  - 
gaoler  permits  a  voluntary  escape,  from  that  moment  he  commits 
a  tort;  and  the  plaintiff  has  a  right  of  action,  to  recover 
such  damages  as  the  jury  shall  please  to  give  for  the  same : 
4.  That  when  thcprisoner  is  voluntarily  suffered  to  escape,  by 
the  gaoler,  hew  at  large,  and  the  gaoler  cannot,  afterwards, 
retake  and  retain  him,  for  the  same  matter :  5.  That  the 
plaintiff,  however,  may  take,  by  an  escape  warrant :  6.  That 
ne  had  his  option,  to  proceed  against  Warren,  to  execution, 
or  against  the  warden  of  the  fleet :    7.  That  Warren  was  not  cites  Skin. 


cape  be  voluntary  in  the  gaoler,  nothing,  afterwards,  will  25. 
purge  it ;  nor  can  the  prisoner  be  retaken ;  but  otherwise, 
if  he  himself  wrongfully  escape. 

•  §  5.  JVew  sheriff,  liable  for  escapes,  fyc.    As  where  one  re-  4  J<Alli#  ^ 
ceives  prisoners  from  a  former  sheriff,  the  new  sheriff  is  liable  449,  iuw.° 
for  an  escape,  though  a  voluntary  escape  may  have  existed  ion*.  Tur- 
in the  the  time  of  his  predecessor :  but  2.  The  plaintiff  has  his  ^riso  — * 
election,  to  view  the  prisoner  in  execution,  and  so  to  charge  g  Brjc.  Abr. 

241,  Etcape,  £.—13  Jofaw.  R.12& 
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Ch.  65.    the  new  sheriff  for  the  last  escape,  or  out  of  execution,  and 
Art*  1.      so  charge  the  old  sheriff:  but  3.  If  the  plaintiff  has  once 
v^yv^  made  his  election,  and  sued  the  old  sheriff,  and  recovered 
against  him,  it  is  conclusive ;  a  bar  to  a  suit  against  the  new 
sheriff:  4.  When  a  new  sheriff  is  appointed,  his  predecessor 
ought  to  deliver  to  him  all  the  prisoners  in  his  custody, 
charged  with  their  respective  executions;  for  tbey,,till  turn- 
ed over  to  the  new  sheriff,  remain  in  the  custody  of  the  old 
sheriff;  and  if  he  omitlo  deliver  them  over,  every  omission 
is  an  escape, as  neither  can  hold  them;  and  so,  only  the  old 
sheriff  is  liable,  a.  5.  s.  4,  Westiey 's  case ;  same  case,  Cro. 
3  Co.  71, 7S.  El.  365,  366 ;  but,  if  the  old  sheriff  die,  the  new  sheriff  must 
Atf  I&42.      ta'ce  not*ce  °f  necessity.    Lenthal  v.  Lenthal,  is  a  case  like 
citei  at  Rawson  v.  Turner,  and  Vent.  269,  James  v.  Pierce,  and 

Lot.  109.      cases,  2  Phil.  Ev.  231. 

6  Hod.  183.  §  6.  Grant  v.  Southers.  Grant  bad  been  in  custody  of  the 
former  marshal,  and  was  voluntarily  suffered  to  escape  by 
him ;  and  he  afterwards  voluntarily .  returned,  and  being 
found  in  custody  by  the  new  marshal ;  held,  he  had  a  right 
to  detain  him.  Cites  Stra.  423,  Hob.  202,  to  the  contra ;  has 
been  denied  to  be  law. 
YcW.  197.         A  promise  or  bond  to  a  gaoler,  to  save  him  harmless  from 

an  escape,  is  void. 
4D.  ftE.         In  this  action  on  the  case,  for  an  escape,  it  has  been. 
*Va  A1cX"     h«M*  ^*at  *^e  pte^iff  mU8t  *****  and  prove  the  original  cause 
Maauder  ft  °f  aci^on  i  **,  where  the  plaintiff  brought  case  against  the 

ai t  her.   aefendants,  as  sheriffs,  for  an  escape  on  mesne  process*    The 

85,  Gunter    declaration  stated,  the  plaintiff  had  a  good  cause  of  action, 
^Cfeyfatt"  against  his  debtor,  and  sued  him,  and  that  he  was  arrested 
151.— n!  I.    by  ti*e  defendants,  &c. ;  and  that  they  suffered  him  to  es* 
lLutw.no.  cape.    The  court  held,  that  the  plaintiff  was  properly  non- 
suited, "  because  he  could  not  prove  any  debt  against  the 
prisoner,  who  has  escaped."  On  the  authority  of  Gunston  v. 
Clayton,  2  Lev.  85 ;  sufficient,  to  state,  one  was  indebted  to 
the  plaintiff,  &c. ;  2  Chit,  on  PI.  300. 
4D.  ft  E.         §  7.  In  this  case,  the  court  held,  that  if  a  mob  riotously 

7* Norfolk  an^  W^  forot>  d*1710^}1  th*  g**0^  by  which  means,  debtors  e$- 
!l4  Q0n  84#  cype,  the  gaoler  or  sheriff,  is  answerable  to  the  creditors ; 
—Bui.  N.  p.  and  an  action  on  the  case,  lies  accordingly :  but  otherwise, 
66.  ,  jf  the  prison  be  burnt*  or  broken,  by  the  king's  enemies* 

2  Mod.  277.  §  8.  But  this  action  does  not  lie,  against  the  sheriff,  for 
— ftlfod'ttL  returning  cepi  corpus,  and  paratum  habeo*  though  the  party  do 
86.-6  D°t  appear ;  nor  escape  against  him,  when  he  taxes  bail, 

Johns.  R.  though  insufficient.  In  an  action  against  a  sheriff,  for  an 
89.  escape,  he  cannot  take  advantage  of  a  variance,  between  the 

judgment  and  execution. 
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Art.  2.  Arrests.    §  1.  It  has  been  said,  that  in  order  to    Ch.  65. 
constitute  an  escape,  there  must  have  been  a  legal  arrest*    Art.  2. 
Yelv.  20,  26,  42.  s-*-v-*w 

§  2.  "  Bare  words,  will  not  make  an  arrest;  there  must  be  l  Saik.7§, 
an  actual  touching  of  the  body  ;  or  what  is  tantamount,  a  power  fe™£f. v' 
of  taking  immediate  possession  of  the  body,  and  the  party's  cited 2Eip, 
submission  thereto."    Hence,  if  the  officer,  at  some  distance,  974.-5 
says  he  arrests  the  defendant,  who  keeps  him  off,  with  *JjJ -JJ*, 
some  weapon,  and  retreats  into  a  house,  it  is  no  arrest;  but  Mo4J#  173# 
touching,  even  with  a  finger's  end,  is  an  arrest.  Material  case 
of  arrest,  ch.  75,  a.  5,  s.  4,  Hamilton  v.  Wilson,  1  East 
383  ;  so,  no  escape,  if  arrested  on  a  Sunday.  6  Mod.  95 ;  10 
Mod.  251. 

.  §  3.  If  the  officer  have  A  in  his  custody,  and  a  second  Stra.  1236. 
writ  is 'delivered  to  the  officer  to  arrest  him,  A  is  presently  ZT*®°m  *» 
in  bis  custody,  on  the  second  writ,  though,  not  actually  ar-  _Bui!  NJP. 
rested ;  fork  is  to  no  purpose  to  arrest  one,  in  custody  alrea-  66.— i  Bos. 
dy.    Benton  v.  Sutton,  what  is  an  escape.  &  P.  24. 

§  4.  Holt,  C.  J.  said,  if  a  window  be  open,  and  an  officer  Farr.  8.-3 
rat  in  his  hand  and  touch  one,  for  whom  he  has  a  warrant,  ^_f  J*' 

ie  is  thereby  his  prisoner;  and  the  officer  mar  break  open  Em^m 

a  door,  to  come  at  him.    The  officer  must  declare  the  con-  6  East,  292. 


j 


tents  of  his  writ,  in  a  civil  action,  if  the  party  demand  it;  — «Co.  64, 
and  in  all  arrests,  by  &  private  person,  he  must  acquaint  the  ^Tf/^' 
party  with  the  cause  of  the  arrest,  and  the  intention.  p.  c.6,82." 

§  5.  If  an  officer  have  a  writ  against  one,  and  meet  him  Bui.  3.  P. 
on  horseback,  and  say  to  him,  "  you  are  my  prisoner ;"  6*»  Homer's 
on  which  he  turns  back,  and  submits ;  this  is  a  good  arrest, 
though  the  officer  do  not  lay  his  hand  on  him. 

§  6.  In  this  case,  the  court  resolved,  that  the  sheriff  &c.  6  Co.  53, 55, 
who  arrests  one,  ought,  on  the  arrest,  "  to  shew,  at  whose  Countess  of 
suit  it  is,  out  of  what  court,  and  for  what  cause  he  makes  £jj£ * 
the  arrest,  and  when  the  process  is  returnable ;"  to  the  intent,  An  arrest  by 
the  party  may  pay,  if  an  execution,  and  if  on  mesne  pro-  a  sheriff, 
cess,  agree  or  put  in  bail ;  and  to  know  when  to  appear,  and  ji^^  **" 

to  whom.  good,' and 

§  7.  In  this  case,  the  court  held,  that  if  the  officer  send  the  offence  is 
his  assistant  forward,  and  he  make  the  arrest,  it  is  good,  if  ^aj?)nat 
by  the  officer**  authority,  and  he  be  nt  company,  though  not  in  y  *ly°  B^5^ 
sight ;  and  the  arrest  must  be  by  the  officer,  to  whom  the  Cowp.  64, 
precept  is  directed,  or  by  his  authority,  and  in  his  company :  Blatch  v. 
and  an  arrest  in  the  night  is  good,  where  non  est  inventus  en-  Lofl^sST 
dorsed  is  evidenee.  Fenton's 

§  8.  If  the  officer  arrest  the  defendant,  on  mesne  process,  case.— l 
and  voluntarily  let  him  escape,  he  may  arrest  him  again,  be-  |Jj  *J^dm 
fore  the  writ  is  returned,  and  is  not  guilty  of  false  imprison-  salk.  46. 
ment.   2  D.  &  E.  1 72,  Atkinson  v.  Matteson  &  al» 

vol.  ii.  79 
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Ch.  65«-  §  9.  A  wife  was  arretted,  and  the  court  refused  to  dis- 
Art.  3.  charge  her,  on  common  bail,  as  being  married,  because  she 
v^»v~^/  got  credit,  pretending  she  was  sole ;  but  will  discharge  one,  if 
6  D.  fc  E.  u  appears  the  plaintiff  knew  she  was  married,  when  he  gave 
trii/lT  her  the  credit:  6D.&E.451 :  So,  if  she,  bj  mistake,  says  her 
OiX,  Wa.  husband  is  dead :  1  East,  16 :  and  so,  if  the  plaintiff  knows 
ten  «.  Smith,  she  has  a  husband  abroad,  though  under  terms  of  separa- 
^n^«  tion:  17  N.  and  1  Bos.  &  P.  8;  New  R.  54, 133;  2D.& 
6  D.  *&  E-  390;  %  Bos.  &  P.  362;  3D.tE.  392;  3D.&E.  79 ; 
209.—  4  D.  &  E.  377 ;  other  cases  of  discharges  granted,  or  refus* 


4  D*  ****  ^*  ^D  ^e  w^^  ^e  generaI  nde  **i  if  one  b*  arrested, 
R^iSsl-S*  w^eni  ky  kw,  he  or  *he  ought  not  to  be,  but  it  is  done,  on  his 
&rt,  447.     or  her  false  representation  off  acts,  the  court  will  not  discharge 

of  course,  or  on  common  oaiL 
3  Bl.  Com.  Art.  3.  Breaking  doors  in  arrests.  §  1 .  An  arrest  must  be, 
4M  ZftMod  ^7  touching  the  defendant,  after  which,  the  officer  may  break 
los!— 3  Bos!  °Pen  the  bouse,  in  which  he  is,  to  take  him,  otherwise,  not ; 
&  P.  2*3—  for  every  man's  house  is  his  castle  of  defence,  in  law,  and  an 
Sj^Hjii*  asylum,  wherein  he  is  to  suffer  no  violence*  By  the  chil  law, 
465.— Cro^*  a  man  coul^  no*  be  summoned  in  his  own  house ;  and  this  pri- 
Car.  637.—  vilege  extends  to  an  out-house,  adjoining  the  dwelling-house, 
Mac  Natty,    not  to  barns  at  a  distance. 

jSwukL """       ^  case  **  c*te<^  ^y  SctJ**111  Williams,  in  which  it  is  said, 
$84.  b.— 3     the  landlord  cannot  enter  into  the  tenant's  barn,  if  it  be 
Bl.Con.4i7.  locked,  to  distrain  for  rent ;  and  Blackstone  has  the  same 
idea,  as  to  a  distress  for  rent. 

5  Co.  91,94*  §  2.  The  rule,  as  to  breaking  doors,  is,  the  officer  cannot 
Semaine'a     break  any  outer  door,  to  execute  any  mesne  process,  capias,  or 


417B1#  *<»re  jfacuw ;  but  must  enter  peaceably,  and  then  may  break 
Canu  4    •     any  inner  door,  belonging  to  the  defendant,  in  order  to  take 

the  goods. 
French  §  3.v  Semaine  brought  an  action  upon  the  case ;  Gersham, 

Penal  Code,  the  defendant,  and  one  B,  were  joint  tenants  of  the  house, 
art  537,  to  fa  years .  fl  acknowledged  a  recognizance,  as  a  statute  staple, 
to  the  plaintiff,  and  B  died,  leaving  sundry  goods  in  the  bouse, 
by  which  the  defendant  was  possessed  of  it,  by  survivor- 
ship, where  the  goods  remained.  The  plaintiff  got  execu- 
tion against  B's  goods,  &c.  and  directed  the  sheriff,  as  to  the 
goods,  and  he  charged  the  jury  to  inquire,  &c :  and  he  and 
tne  iury  went  to  the  house,  the  door  being  open,  and  the 
goods  in  it,  and  offered  to  enter,  and  extend  on  the  goods ; 
and  the  defendant  shut  the  door,  (not  ignorant  of  the  premis- 
es, as  was  pleaded,)  whereby  the  goods  could  not  be  extend* 
ed,  and  the  plaintiff  lost  the  benefit  of  his  writ. 

§  4.  Judgment,  for  the  plaintiff;  and  seven  points  were' 
decided  by  the  court,  in  this  action. 


•    6  7. 
riff,  if 
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.    §  5,  First,  that  the  house  of  every  man,  fe  his  castle  and    Cb.  65, 
fortress,  as  well  for  his  defence,  as  repose,  and  he  and  his  ser-    Art.  3. 
.van*  may,  lawfully,  kill  thieves  and  others,  who  come  to  rob  s^-v-^, 
or  murder ;  and  it  is  no  felony,  and  he  shall  lose  nothing  ; 
and  he  may  assemble  his  friends  and  neighbours,  to  defend 
his  house. 

§  6.  Second,  where  a  house  is  recovered,  in  a  real  action, 
as  by  ejectment,  the  sheriff  may  break  the  house,  and  deli- 
ver seizin  and  possession  to  the  demandant,  or  plaintiff;  for 
this  is  necessary,  and  he  is  commanded  to  give  seizen  and 

Sssession ;  and  after  judgment,  it  is  not,  in  judgment  of  law, 
i  house  of  the  defendant,  or  tenant.  And  5  rule,  Emerson 
Bfeleh,ch.65,  a.  11. 

Third,  in  all  cases,  where  the  king  is  party,  the  she- 
the  doors  be  not  opened,  may  break  them,  to  arrest 
the  party,  or  to  execute  the  king's  process,  if  otherwise,  he 
cannot  enter;  but  before  he  break  the  door,  be  Ought  to  sig- 
nify the  cause  of  his  coming,  and  request  the  doors  to  be 
opened ;  for  the  owner  may  not  know  the  officer's  business ; 
and  without  the  owner's  refusal,  or  default,  his  house  shall 
not  be  broken.  [But  Hale  says,  it  cannot  be  broken  open,  £  Hale's  P. 
on  a  starch  warrant  for  stolen  goods  ;]  but  very  doubtful,  if  this  c.  114, 117. 
opinion  is  law.    East's  C.  L.  392;    Fos.  330;  1  Hale,  459. 

$  8.  Fourth,  in  all  cases  where  the  door  is  open,  the  she- 
riff may  enter,  and  do  execution,  it  the  suit  o*  the  subject, 
either  of  body  or  goods ;  but  in  this  case,  the  question  was,  if 
by  force  of  a  capias,  or  scire  facias,  at  the  suit  of  the  party, 
the  sheriff,  after  a  request  to  open  the  door,  and*  refusal, 
could  break  the  defendants  house,  to  do  execution ;  and  resolv- 
ed he  could  not ;  nor  could  he,  to  execute  any  process,  at  the 
suit  of  the  subject ;  but  Cro.  El.  909,  was  cited,  to  shew,  the 
sheriff  was  a  trespasser,  but  that  the  execution  was  good. 

$  9.  Fifth,  that  a  man's  house  is  not  his  castle,  but  for 
himself  and  family,  and  his  own  proper  goods  ;  and  not  to  pro- 
tect any  one  who  flies  there,  or  to  the  goods  of  any  one, 
brought  there  to  prevent  lawful  process,  on  them ;  but  does 

!ive  protection  to  those  goods,  lawfulty  there,  and  without 
raud ;  and  such  goods,  there  by  coven,  may,  after  request,  be 
taken ;  and  5  Bac  Abr.  178 ;  2  Hale's  P.  C.  177 ;  and  see 
Fogarty's  case,  post ;  and  Emerson  v.  Balch,  &  al. ;  East's 
C.  L.  223. 

§  10.  Sixth,  that  there  was  no  demand  to  open,  and  the 
defendant  had  a  right  to  shut  the  door  of  his  own  house. 
Trespass,  for  breaking  the  plaintiff's  dwelling-house,  &c.; 
held,  a  drirelling-house  protects  from  arrest  in  civil  process, 
only  the  occupant,  his  children  and  domestic  servants,  and 
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Ch.  45.    permanent  boarders,  and  lodgers,  and  not  strangers,  or  visitors. 
Art.  3.       13  Mass.  R.  530,  524,  Oystead  v.  Shed,  &  al. 

§  11.  Seventh,  the  defendant's  knowledge  of  the  premises, 
should  have  been  certainly,  and  directly,  alleged.  See  Fos. 
310;  2  Hawk.  ch.  14. 
4  Mftai.  R.  §  12.  If  a  barn,  or  out-house  be  near  to,  or  part  of  a  dwell- 
3911  C°  m.  ing-house,  the  privilege  of  it  extends  to  either  of  them.  Cites 
£d£w  P^ton  v.  Brown,  5  Bac.  Abr.  177,  178 ;  but  if  the  barn,  or 
k  al.  out-house,  be  at  a  distance  from  the  house,  its  privilege  does 

not  extend  to  them,  ibid.    But  the  barn,  or  shop,  &c.  is 
as  other  property,  a  trespass  on  which  will  not  justify  using 
a  deadly  weapon ;  but  when  at  a  distance. 
Cowp.  i,  9,       §  13.  In  this  case,  Lee  and  Gansel,  the  court  held,  that  the 
Lee  v.  Gaa-  .0jficeri  having  gained  a  peaceable  entrance,  at  the  outer  door 
M  *  of  a  house,  he  might  break  open  the  inner  door,  being  the 

door  of  a  lodger  there.  Here,  one  Mr.  Mayo,  was  owner  of 
the  house,  in  which  General  Gansel,  had,  at  the  time,  and  a 
long  time  before,  taken  the  first  floor,  consisting  of  two 
rooms ;  each  of  which  had  a  door  that  opened  on  die  stair- 
case ;  he  had,  also,  two  rooms,  up  two  pair  of  stairs,  each 
having  a  door,  opening  in  the  same  manner;  he  had  the  use 
of  the  kitchen,  besides.  These  several  apartments  he  rent- 
ed as  a  lodger,  from  year  to  year.  Mr.  Mayo  lived  in  the 
house,  and  "  which  is  the  material  part  of  the  case,  there  is 
but  one  outer  door  to  the  house,  at  which  Mr.  Mayo  enters,  to 
go  to  his  apartment,  and  Mr.  Gansel,  to  go  to  his."  "Gansel 
was  up  two  pair  of  stairs,  in  his  bed-chamber,  and  as  he  says, 
the  door  was  locked,  and  after  notice,  the  officer  broke  it 
open."  The  question  was,  if  this  breaking  was  lawful,  when 
the  outer  door  of  the  house  was  open.  The  Court  held,  it 
was  lawful,  and  the  arrest  legal ;  and  the  court  observed, 
that  the  law  says,  the  outer  door  or  windows  of  a  man's 
house,  shall  not  be  broken  open  by  process ;  for  if  it  could 
be,  it  would  leave  the  family  within,  exposed  to  thieves  and 
robbers;  but  the  rule  is  to  be  taken  strictly  as  to  a  debtor. 

If  an  officer  break  an  outer  door,  on  scire  facias,  trespass 
lies ;  but  when  got  in  there,  not  for  breaking  a  trunk,  and 
taking  goods  out  of  it.  Cites,  18  Ed.  4,  and  Semaine's  case, 
above.  There  is  no  doubt  but  an  inner  door  may  be  broken 
open  by  an  officer,  having  legally  entered  the  outer  door. 
Cited,  Hob.  62,  263.  "  An  inner  door  has  no  protection  at  % 
all ;  the  rule  is  tf  confined  to  breaking  of  windows,  and  outer  * 
doors,  intended  for  the  security  of  the  house,  against  per- 
sons from  without,  endeavouring  to  break  in."  Was  this 
Mac  Naliy  chamber  door,  the  outer  door  of  the  house  of  the  defendant! 
336,  397.  but  all  Gansel's  doors,  are  inner  doors,  being  doors  to  his 
four  rooms,  and  one  of  them  was  legally  broken  open.  Cannot 
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break  an  inner  door,  without  previous  demand,  &c.  5  Johns.    Ch.  65. 
R.  352.  Arts  3. 

§  14.  The  officer  on  a  justice  warrant,  (says  Hale,)  for  v^v-^/ 
felony,  or  breach  of  the  peace,  may  break  doors ;  so,  on  sus-  East's  c.  L. 


picion  of  felony.    And,  as  to  arrests  on  suspicion,  it  is  pro-  g^^p  ^ 
vided  by  the  laws  of  Massachusetts,  that  justices  of  the  peace  Uq  in!_/ 
may  examine  into  homicides,  murders,  treasons,  and  felo-  l  Man.  L. 
nies  done,  fee. ;  and  commit  to  prison,  all  persons  guilty,  or  169a 
suspected  to  be  guilty,  of  u  manslaughter,  murder,  treason,  or 
other  capital  offence ;"  "  and  to  hold  to  bail,  all  persons  2  Hale's  P. 
guilty,  or  suspected  to  be  guilty,  of  lesser  offences,  not  cogni-  J^*9*  *?» 
zable  by  a  justice."    2  Hale,  95.  £?'  1W' 

§15.  If  a  person  be  illegally  arrested,  as  by  breaking  gw.  Bl. 
an  outer  door,  and  while  illegally  in  custody,  he  is  fairly  8*s,Howwa 
charged  with  another  arrest,  it  is  good ;  but  there  must  be  no  1!i$&?x' 
collusion  first,  to  arrest  the  party,  illegally,  and  then  charge  375; 
him  with  another  action. 

§  1 6.  Though  the  sheriff  appoint  a  special  bailiff,  at  the  plain-  8D.&E 
tiff's  request,  to  arrest  one ;  yet  the  sheriff  is  answerable  for  605# 
the  prisoner,  after  he  is  arrested. 

.     §17.  And  if  an  administratrix  get  a  judgment,  and  the  2D.  &E. 
debtor  escape,  she  may,  in  her  own  name,  sue  the  sheriff;  and  J26* Rona" 
it  was  also  neld,  in  this  case,  that,  in  debt,  against  the  sheriff  walker. 
or  gaoler,  for  an  escape,  the  jury  cannot  give  a  less  sum  than 
the  creditor  would  have  recovered  against  the  debtor;  namely, 
the  sum  endorsed,  on  the  writ,  and  the  legal  fees  of  execu- 
tion.   In  all  cases,  civil  and  criminal,  must  be  a  demand  to 
open  the  door,  and  a  refusal,  before  breaking  it  open.  East's 
C.  L.  324. 

§  18.  Doors  cannot  be  broken  by  craft*    As  in  this  case,  the  Hob.  62, 
defendant,  Evans,  an  under  bailiff,  and  others,  on  a  private  ***i  &**• 
process,  at  the  suit  of  one  B.  against  one  Porter,  a  loager  in  *-  ETaBS' 
Park's  house,  came  and  knocked  at  Park's  door,  on  which, 
his  wife  came  to  the  door,  and  opened  it  a  little,  to  see  who 
was  there,  and  the  defendants,  immediately,  with  their  swords 
.drawn,  rushed  in  opon  her,  "  whether  she  would  or  no,  and 
bore  her  down,  and  broke  open  the  chamber  door,  where 
Porter  lay ;"  and  also  broke  the  house  of  Perchral,  adjoin- 
ing, (the  other  plaintiff,)  to  get  instruments  to  break  doors, 
and  did  injure  several  persons  in  the  house.    The  Chief  Jus- 
tice &  Hobart,  J.  held,  that  the  first  entry  was  not  lawful; 
for,  u  the  opening  of  the  door,  was  occasioned  by  them,  by  craft ; 
and  then  used  the  violence,  which  they  intended." 

§  19.  So,  if  the  officer  enter  the  door,  open,  and  lawfully,  Hob.  S63, 
and  then  abuse  the  process  he  has,  and  uses  unnecessary  ?rat?7il0,lie 
force,  &c.  he  is  a  trespasser  ab  initio ;  and  the  officer  is  saitmank. 
not,  by  "  indirect  means,  to  defraud  the  plaintiff  of  his 
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Ch.  65*    liberty  of  defence  of  his  house,  in  a  suit  against  him,  for  his 

Art.  3.     private  debt." 

\^v~*t»j   •    §  20.  But  if  the  sheriff's  bailiff,  enter  by  open  doors,  and 

Cro.  Jam.     take  goods,  and  the  owner  of  the  house  shut  them  in,  and 

556,  confine  them,  the  sheriff  may  break  the  doors,  to  liberate 

them. 
4  B*c.  Abr.  §  21.  In  private  suits,  the  officer,  after  request  to  open  the 
¥qT^*s  door,  and  refusal,  cannot  break  the  house,  and  if  he  do,  he 
Cro.  in.  909.  *&  a  trespasser,  though  the  execution  would  be  good,  he  can- 
not open  a  latch ;  Dall.  350 ;  nor  enter  a  door,  a  little  open, 
to  see  who  is  there.  Cites  Hob.  62, 263,  264. 
4  Bac.  456.        §  22.  In  almost  every  case,  at  the  suit  of  the  government, 


— i*e"  91"   ^e  °®cer  may  break  an  cuter  door ;  but,  not.  till  after  he 

i3] °'       has  u  signified  the  cause  of  his  coming,  and  made  request 

Hale's  P.  C.  to  have  the  door  opened;"  even  on  a  warrant  of  a  justice  of 
45&  the  peace,  to  find  sureties  of  the  peace,  and  good  behaviour  5 

after  such  notice  and  request,  doors  may  be  forced.    If,  on  a 
common  warrant  of  a  justice  of  the  peace,  if  not  for  felony 
or  suspicion  thereof,  the  officer  cannot  break  open  the  door* 
l  Hale's  P.        §  23.  If  A  swears  before  a  justice  of  the  peace,  that  a 
H.  699, 689.  felony  has  been  committed,  in  fact,  and  that  he  suspect*  B, 
and  shows  probable  cause  of  suspicion  ;  the  officer,  on  the  jus- 
tice warrant  to  apprehend  B,  &c.  may  break  hi^  door,  to 
take  him  in  his  house,  after  notice  and  request  to  open* 
*  Hale's  P.        §  24.  So,  in  certain  cases,  constables  and  private  men, 
IL76 to  103,  without  warrant,  may  break  open  doors  5  but  only  in  cront- 
g^f°3'       nal  cases.     Plaintiff  discontinues  for  a  mistake  in  his  writ, 
Wtk  381,     he  may  hold  the  defendant  to  bail  a  second  time.    2  Hale, 

Bates  v.  92,  95. 

lHale's  P         $  2**  What  is  breaking  doors.    Fregit^  is  in  law,  or  in  fact : 

H.  551,  to     fa  law?  if  one  enter  against  the  owner's  will,  to  commit  fe> 

667.— 4  Bl.    lony,  though  the  door  be  open :     In  fact,  as  if  one  actually 

Com.  220.     break  the  house ;  as  by  opening  a  door,  breaking  a  window, 

&c.    Actual  breaking,  is  opening  a  casement,  &x. ;  or,  even 

f  unlatching  a  door,  that  is  only  latched"    So,  u to  put  back 

the  leaf  of  a  window,  with  a  dagger."      It  is  burglary, 

u  where  the  thieves  gain  entrance,  by  pretence  of  business 

with  one  in  the  house,"  "or  of  executing  any  process;" 

for,  it  is  infraudem  legis,  "  though  the  owner  open  the  door 

of  his  own  accord." 

4  Bl.  Com.        So, "  to  knock  at  a  door,  and  on  opening  it,  to  rush  in,  with 

*26*  a  felonious  intent,  or  under  pretence  of  taking  lodgings,9'  of 

to  get  a  constable  to  obtain  admittance,  is  breaking  the  house ; 

"  for  the  law  will  not  suffer  itself  to  be  trifled  with  by  such 

evasions." 
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§  96.  So,  where  thieves  came,  with  intent  to  rob,  and  find-    Ch.  65. 
ing  the  door  locked,  pretended  they  came  to  speak  with  the     ArU  4. 
owner ;  a  maid  servant  opened  the  door,  and  they  came  in,  v^-v-^/ 
and  robbed  him  in  the  night.    Held,  this  was  breaking  the  Kelyng's 
house,  &c. ;  u  for,  getting  the  door  open  by  fake  pretence,  was  Reports*  4J, 
in  fraudem  legis ;"  u  and  though  they  did  not,  actually  break  Motef  case* 
the  house ;"  "this  was,  in  law,  an  actual  breaking,  being  ob- 
tained by  fraud,  to  have  the  door  opened." 

§  27.  By  the  English,  and  especially  by  Massachusetts  French  Ci- 
law,  if  one,  man  or  woman,  owe  a  debt,  or  damages,  in  his  ▼jiCode,  A. 
or  her  own  right,  he  or  she  may  be  arrested,  and  imprison*  bool^stitle 
ed  for  the  same,  at  the  plaintiff's  election.    The  Roman  law  4th.    ' 
was  different ;  and  so  is  the  modern  French  law.     By  this  * 

law,  substantially  following  the  Roman  law,  a  person  in  a  • 
civil  suit  can  be  arrested,  only  where  certain  frauds  have 
been  practised,  by  him  or  her;  and  generally,  men  above 
seventy  years  of  age,  and  so,  women  of  all  ages,  cannot  be 
arrested,  or  restrained  in  their  persons,  in  civil  actions,  unless 
guilty  of  certain  frauds,  described ;  as  selling  or  mortgaging 
a  thing  as  his,  not  his ;  as  in  violating  a  necessary  trust ;  as 
where  one  received  the  goods  of  another,  at  a  fire,  or  ship- 
wreck, &c.  or,  in  a  course  of  justice,  fee.  and  violated  the 
trust;  as  where  a  notary,  an  attorney,  &c.  abuses  the  con- 
fidence placed  in  him,  in  the  course  of  his  business.  In  this, 
the  French  seem  to  view  bodily  restraints,  as  the  beginning 
of  punishment  for  fatlts,  and  offences.  In  no  civil  action, 
can  this  restraint  be  of  minors,  orffor  debts  under  300  francs ; 
and  only,  in  virtue  of  a  judgment,  of  any  person*  But  this 
exemption  extends  not  to  commerce,  or  cases  of  public  mo- 
nies. These  distinctions  are  founded  in  the  moral  sentiments 
of  mankind,  in  which  respect  j  our  law  is  deficient ;  when,  by 
it,  a  woman  of  one  hundred  years  of  age,  honest,  but  unfor- 
tunate, may  be  imprisoned  for  the  least  debt,  and  when  pub- 
lic feelings  are  against  it.  How  far  a  third  person  can  pre- 
vent an  arrest ;  see  ch.  172,  a.  9,  s.  22,  and  ch.  197,  a*  7. 

§  28.  If  an  officer  make  a  legal  arrest,  and  the  prisoner  Lofft.  390.— 
escapes,  the  officer  may  break  open  the  door  of  the  house,  Ji^^ST*' 
upon  fresh  pursuit  to  retake  him ;  and  he  may  retake  such  a  s^— 79/  * 
prisoner,  on  Sunday.  So,  after  a  voluntary  escape,  on  mesne  East's  C.  L. 
process.  2  D.  &  E.  172.  But  5D.&E.  25,  seems  to  be  324—Fost. 
contrary,  as  to  a  voluntary  escape.  3t0, 

Art.  4.  Exemptions  from  arrests.  §  1.  As  there  must  be 
a  legal  arrest  to  constitute  an  escape,  and  as  there  can  be  no 
such  arrest,  when  the  party  is,  by  law,  exempted  from  ar- 
rest, it  is  proper  to  notice  these  exemptions.  Some  of  them 
are  by  constitutional,  some  by  statute,  and  some  by  the  com- 
mon law :  all  are  on  Sundays,  as  below,  and  ch,  175,  a  8, 
s.  20.     See  Bail. 
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Johns.  R. 
294. 

3  HI.  Com* 
289,378. 

29Ch.2,cb. 


Ch.  65.        §  2.  By  the  constitution  of  the  United  States,  senators 

Art.  4.      and  representatives  in.eongress,  in  all  cases,  except  treason, 

\^^v-^>  felony,  and   breach  of  the  peace,  are  privileged  from  ar- 

Art  l.Sect.  rests,  during  their  attendance,  at  their  sessions,  of  their  re- 

6*  spective  houses,  and  in  going  to  'and  returning  from  the  same ; 

but  only  while  actually  so*  2  Johns.  Cases,  222. 
Maw.  Const.  §  3.  By  this  constitution  of  Massachusetts,  u  no  member  of 
ch.  n,  sect,  the  house  of  representatives,  shall  be  arrested,  or  held  to 
li^dof  ^^  m meme  />"*£**,  during  his  going  into,  returning  from, 
Maine.  or  his  attending  the  general  assembly*  Same,  art*  11,  as  to 
8  Johns.  R.  the  senators,  and  governor  and  council*  A  judge  cannot  be 
361.  arrested,  by  process  from  his  own  court* 

3  BL  Com.  §  4.  By  the  common  law,  u  suitors,  witnesses,  and  other 
*?od^-\  H  persons,  necessarily  attending  any  court  of  record,  on  bu- 
Bi.  6*29.-60  ftiness,  are  not  to  be  arrested,  during  their  actual  attendance, 
Ed.  3,  ch.  5,  which  includes  their  necessary  coming  and  returning,  sum- 
JJSS'LS  nioned  or  not*"  Same,  as  to  clerks,  bail,  and  attornies  of 
'  court*     So,  clergy  men,  "while  actually  performing  divine  ser- 

vice*   And  this  statute  of  50  Ed*  3, 4,  is  understood  to  be  in 
force  here;  but  6  Mass*  R*  1?64,  as  to  a  witness* 

§  5.  So,  no  arrest  can  be  nfede,  in  the  place  where  the 
court  is  sitting,  by  the  rules  of  the  common  law* 
§  6*  By  this  statute,  no  arrest  "  shall  be  made  on  Sunday, 
cited^6'  cxccPt  m  c38**  of  treason,  felony,  and  breach  of  the  peace*" 
Esp.  375.—  So,  an  arrest  on  this  day,  is  absolutely  void*  Salk*  7,  Wilson 
2  Salk.  624.  v.  Tucker.  But,  as  to  matters  not  in  court  is  as  any  other  day* 
-^IW.BI.    2  Salk.  62. 

Mass.  act,  §  ?•  -fy  this  statute,  respecting  the  Lord's  day,  which  ex- 
Mar.  8, 1792.  tends  "from  midnight  preceding,  to  midnight  following  the 
78.    Lord's  day ;"  and  former  acts  of  the  kind,  no  arrest  can 

'       be  made  on  this  day,  except  as  it  is  excepted,  in  the  said 

Mod.  56.—   29th  of  ch*  2d.    On  attachment  for  a  rescue,  one  may  be  ar- 
12  Mod.  158.  rested  on  Sunday,  or  on  an  escape  warrant* 

§  8*  So,  soldiers  and  seamen,  in  the  service  of  the  United 
States,  are  exempted  from  arrests,  sub  modo.  See  those 
heads*  If  one  wrongfully  escape  from  an  officer,  he  may 
retake  him  on  Sunday* 
§  9*  But  bail  may  take  their  principal  on  Sunday,  and  sur- 
__  render  him  the  next  day,  and  use  force  to  do  it,  by  the  rules 
Salk.r  625?—  °f  ^e  common  law.  See  Derby  v.  Bk/kt,  post ;  Salk*  626 ; 
8  D.  k  E.  but  see  Willes,  460.  In  Spenu  v*  Stuart,  the  court  held, 
534-  that  a  defendant,  in  a  cause  under  a  rule  of  court,  attending 

an  arbitrator,  as  a  witness,  is  exempt  from  arrests,   cundo, 
morando  et  redeundo. 
Dallas,  37         §  10.  But,  a  party 'attending  court,  may  be  taken  on  exe- 
—See  3  Da    cution,  though  not  on  mesne  process  ;   1   D.  &  E.  265,  Rex. 

478. 


lEsp 
407.— 1 


Wflles, 
459,  460. 
Esp.  376. 


3  East,  89, 
Spence  v. 
Stuart.— 2 
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t>.  Hager.    One  convicted  of  a  penally,  on  the  lottery  act,    Ch.  65. 
Cannot  be  arrested  on  Sunday  /  for  not  paying  the  forfei-     Art.  5. 
lure#  is  no  breach  of  the  peace,  but  may  be,  if  indicted  for    *^~  ^. 
this  offence.  v 

§  ll«  A  resident  merchant  of  London,  who  is  appointed,  3 Mauie  & 
and  acta  as  consul,  to  a  foreign  prince,  is  not  exempted  from  Seiw.R  S849 
arrest  on  mesne  process.     The  defendant  had  been  arrest-  J^J^Bai^1 
ed  for  debt,  by  the  plaintiffs,  and  compelled  to  give  a  bail  Dirett,    ' 
bond  ;  he  applied  to  have  it  delivered  up,  and  there  was  a  none. 
rule  to  shew  cause  why  it  should  not  be*    An  able  decision 
is  given,  by  Lord  EUen borough,  as  the  opinion  of  the  court, 
in  fourteen  pages,  in  which  the  subject  is  examined  at  large. 
His  commission,  and  admission  are  recited  by  Lord  Ellen- 
borough*    He  is  entitled  to  safe  conduct ;  is  in  no  sense  a 
public  minister. 

§  12.  u  Electors  shall,  in  all  cases,  except  treason,  felony,  <f>2jj^l<*1 
and  breach  of  the  peace,  be  privileged  from  arrests,  on  the  vtJ&^L 
days  of  election,  during  their  attendance  at,  going  to,  and 
returning  from,  them." 

Art*  5.    An  escape*    §  1.  The  party  must  be  legally  in  8eech.7&,* 
custody,  in  order  that  there  may  be  an  escape.    The  precc-  g^V  ^T 
dmi  assent  of  the  plaintiff,  excuses  an  escape,  but  not  his  sCott  v.  pja- 
svbstqucnt  absent ;  but  the  plaintiff,  in  t^e  latter  case,  may  cook,  273. 
take  the  person  escaping,  or  sue  the  officer*    Return  purges 
an  escape. 

§  2.  If,  after  the  defendant  is  imprisoned,  or  taken  on  exe-  ^_8t^  ^ 
action,  he  is  seen  at  large,  even  though  attended  by  a  keeper,  43J#  J1/*^ 

it  is  an  escape,  and  the  sheriff  is  liable.     And  see  the  first  *  P.  94 

part  of  this  chapter.  JBpw-  437* 

§  3.  But  in  regard  to  persons  taken,  on  mesne  process  only,  Skim* 
the  sheriff  may  shew  them  what  indulgence  he  pleases,  Tempie.^-3 
provided  he  has  them  forthcoming,  at  the  return  of  tqe  writ.  Com.P*  G00% 
This  is  the  commop  law,  and  according  to  the  form  of  our  Z3  iiPCani" 

writ ;  and  it  is  understood,  that  the  8  and  9  W.  3,  requiring  415 tD.Sc 

such  to  be  imprisoned,  has  not  been  adopted  here.     In  es-  £.  172. 
cape,  the  commitment  must  appear  of  record.  2  Stra*  1226. 
Escape  is  transitory*    2  Chit.  300. 

§  4.  In  this  case,  one  Bustard,  was  severally,  in  execution,  3  Co.  64, 71. 
under  the  custody  of  the  defendants,  sheriffs  of  London,  as  Weatby'i 
well  at  the  suit  of  one  Dighton,  as  at  the  plaintiff's  suit,  and  ^^^ 
the  defendants,  at  the  end  of  their  year,  delivered  over  the  ^.-Jc,£ 
body  of  Bustard,  (among  others,)  to  the  new  sheriffs,  by  in-  Jam.  588.— 
denture,  in  which  Dighton's  execution  was  mentioned  ;  but  |^ac#  Abr# 
the  plaintiff's  execution  was  not ;'  and  afterwards,  in  the  time 
of  the  new  sheriffs,  Bustard  escaped,  though  he  always  re- 
mained in  gaol.   The  court  held,  the  old  sheriffs  were  liable ; 
for  there  was  an  escape  in  law,  as  the  plaintiff,  the  instant 
vol.  11,  80 
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Ch.  65. 

At t.  5. 


ft  Starkie's, 
189,  Adey  v. 
Bridges  fc  al. 


1  Phil.  Erid. 
313,  227.— 
4  Ban.  2 129. 


2  Phil.  Erid. 
227,  228 — 
Ch.65,  a.  I, 
8.  6.— Bui. 
N.  P.  66.-5 
Esp.  162, 
White  v. 
Jones.*— 2 
Starkie,  42, 
Williams  v. 
Bridges.— 2 
Lev.  86, 
Webb's 
case ;  bat 
ch.  148,  a. 
12,  11,- 
Cited,  2 
Phil.  Erid. 
229.238. 
Mass.  act, 
Feb  21, 
1785.— Act 
of  Maine, 
ch.UO. 


the  old,  delivered  their  prisoners  to  the  new  sheriffs,  then 
the  old,  ceased  to  have  the  custody  of  them,  and  as  to  the 
plaintiff,  the  new  sheriffs  never  had  custody  of  Bustard.  See 
a.  1 ,  5.  o. 

Where  the  officer  is  sued  for  an  escape,  his  return  of  a 
rescue  is  not  conclusive  ;  and  when  the  plaintiff  gives  the 
writ,  in  evidence,  the  officer  is  not  entitled  to  have  the  re- 
turn read,  as  a  part  of  the  document ;  that  would  be,  availing 
himself  of  evidence,  made  by  himself.  The  officer's  return, 
is  strong  evidence  against  him  ;  but  the  defendant,  indicted 
for  the  rescue,  may  shew  the  return  is  false.     Cowp.  68. 

As  to  actions,  against  the  sheriff,  &c.  for  taking  insufficient 
bail,  sureties,  or  pledges  ;  see  Insufficient  Bail,  in  the  index. 

In  an  action,  against  the  sheriff,  for  an  escape,  the  plain- 
tiff must  prove  his  cause  of  action,  against  the  person  ar- 
rested, the  process,  sued  out,  the  delivery  of  it,  to  the  offi- 
cers, the  arrest,  and  the  escape  ;*and  the  plaintiff  must  prove 
such  a  debt,  as  he  states,  in  his  declaration  ;  any  material 
variance  is  fatal.  The  admission  of  the  debt,  by  the  debtor, 
is  evidence  against  the  sheriff,  as  it  would  be  against  the 
debtor,  himself ;  so,  the  same  process  must  be  proved,  as  is 
stated  in  the  declaration.  1  Bos.  &  P.  281,  282,  many  cases 
cited  on  the  ground  of  variance;  as,  King  v.  Holt;  Peppinv* 
Solomon  ;  Br  is  tow  v.  Wright  &  al. ;  Wigley  v.  Jones ;  5  East 
440,  444  ;  where  the  averment,  as  by  the  record  of  the 

court  of ,  appears  is  surplusage.     Declaration  onjudg* 

mint  recovered^  evidence,  judgment  of  execution  ;  here  is  a 
variance.     11  East  516,  Philipson  v.  Mangles. 

§  5.  The  county  liable  for  an  escape,  in  this  action*  No  ac- 
tion lies,  against  a  county,  at  common  law/ for  an  escape; 
but  one  is  given,  by  statute,  in  this  state.  This  act  provides, 
that  the  Courts  of  Sessions  shall,  at  the  expense  of  the 
•county,  keep  a,  good  gaol,  in  each  town,  where  a  court  is 
held,  and  when  the  escape  of  any  prisoner  shall  happen, 
through  the  insufficiency  of  the  gaol,  or  the  negligence  of  the 
sheriff  or  gaoler,  the  sheriff  of  the  county,  in  which  the  es- 
cape happens,  shall  stand  chargeable,  to  the  plaintiff,  credi- 
tor, or  other  person,  at  whose  suit,  or  for  whose  debt,  he  was 
committed,  or  to  whose  use  any  forfeiture  was  adjudged, 
against  such  prisoner  ;"  and  if  the  escape  happen  through 
the  insufficiency  of  the  gaol,  the  county  must  indemnify  the 
officer,  by  this  act;  and  the  polls  and  estates  in  the  county, 
must  be  assessed  accordingly,  by  the  sessions  ;  and  if  the 
county  do  not,  the  sheriff  may  sue  the  inhabitants  of  the  county, 
and  the  action  to  be  tried,  in  that  or  one  of  the  next  ad- 
joining counties,  at  his  election  ;  and  the  execution  may  be 
jevied  on  the  goods,  chattels,  or  lands,  of  any  inhabitant  of 
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the  county,  who  may,  jointly,  or  severally,  sue  the  county  in     Ch.  65. 
like  manner.     Debt  lies  against  the  sheriff,  for  an  escape,  to     Art.  5. 
recover  the  whole  debt  and  damages,  if  a  defendant  taken    \^ss***/ 
in  execution,  is  at  large  the  shortest  time.  2  w.  BU    • 

The  fourth  section,  of  this  act,  provides  against  the  gaol-  1048. 
er's  voluntarily  suffering  any  prisoner  to  escape,  and  against  his, 
through  negligence,  suffering  any  one  to  escape ;  and  adds, 
that  if  a  prisoner  for  debt,  escape,  and  the  sheriff  or  gaoler, 
recover  him  in  three  months  and  return  him  to  his  prison, 
the  sheriff,  in  any  suit  against  him  therefor,  shall  be  liable 
only  to  costs. 

The  fifth,  sixth,  and  seventh  sections  provide,  for  keep- 
ing a  calender  of  prisoners ;  returning  a  list,  at  the  opening 
of  each  court,  in  the  county ;  filing  warrants,  mittimusses, 
writs  and  instruments  of  any  kind,  or  the  attested  copies  of 
them,  by  which  any  prisoner  is  committed,  enlarged,  or  li- 
berated ;  and  which,  with  the  calendar,  "  on  the  death  or  re- 
moval of  any  sheriff,  shall  be  delivered  to  his  successor,  in  the 
office"  This  delivery  of  the  papers,  provided  for,  bv  this 
act,  is  a  delivery  of  the  prisoners  to  the  succeeding  sheriff. 
Except  the  alterations,  made  by  this  act,  our  laws,  as  to  es-  L8tr*-  W5> 
capes,  are  the  same  as  the  English.  Is  immaterial,  where  ^^^ 
the  prisoner  was  surrendered. 

§  6.  The  prisoners  can  only  be  assigned,  in  the  common  Cro.  El.  366. 
gaol ;  and  if  the  sheriff,  appoint  a  prisoner  turnkey  of  the  ~®  9?*£% 
prison,  it  is  a  voluntary  escape,  with  a  few  exceptions,  and  the  cag6  0f  Bo  * 
sheriff  is  liable  in  this  action.  ton. 

§  7.  The  sheriff,  is  only  answerable,  for  an  escape,  from  Cro.  0.26. 
himself  or  some  of  his  officers ;   and  where  the  process  is  — Salk.273, 
void,  no  action  lies  against  him,  for  an  escape ;  but  otherwise,  ^1?  h*^-2 
if  only  erroneous,  or  irregular  ;  as,  where  a  capias  ad  satisfa-  Ld.  Ray. 
ciendum,  issued  after  the  year  and  day,  without  a  scirefacias,  775,  fioshe's 
and  the  defendant  is  escaped,  and  the  sheriff  was  held  to  be  {J^S^i 
liable ;  for  though  this  process  was  irregular,  it  was  not  void ;  j^  3^ 
he  might  justify  under  it.  Gold  v. 

§  8.  So,  if  the  arrest  be  founded,  on  a  void  judgment,  the  II™!*.  n 
plaintiff  cannot  recover  for  an  escape  ;  but,  otherwise,  if  _istnu4oi. 
only  erroneous.     In  fact,  if  the  judgment  be  void,  one  arrest- 
ed on  it,  going  at  large,  makes  no  escape ;  but  if  only  erro- 
neous, it  is  good  till  reversed. 

§  9.  And  whenever  the  court,  giving  judgment,  has  juris-  Yelv.  42.— 
diction,  the  judgment  may  be  erroneous,  but  is  not  void;  but  f^r^'jam 
if  the  court  has  no  jurisdiction,  the  judgment  is  void ;  as,  in  3^  Wearer  «. 
England,  on  a  bond,  in  an  inferior  court,  made  out  of  itsju-  Clifford—^ 
risdiction  ;  and  the  reason  is,  the  sheriff  may  justify,  under  ^jJ'JS  ?J?3, 
an  erroneous  process,  in  an  action  for  false  imprisonment,  as  jjj^5  Parsom 
it  is  valid,  till  reversed;  and  an  erroneous  process  is  only  v.  Lloyd. 
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Ch;  65.    voidable :  {jo,  a  void  writ  will  justify  the  officer,  though  not 
the  plaintiff;-  as,  where  a  term  intervenes,  between  its  test 
N^v^*'  and  return ;  and  generally,  wherever  the  officer  has  a  writ 
or  process,  that  will  justify  an  arrest  and  detention  of  the 
defendant,  and  he  lets  hi  id  go  at  large,  there  is  an  escape. 
BnL  N.  P.         §  10.  If  the  plaintiff  recover  against  baron  and  /erne,  for 
&*  her  debt  while  sole,  and  declare,  he  had  them  in  execution ; 

and  the  defendant  suffered  them  to  escape ;  and  it  is  found, 
he  only  escaped  alone,  being  taken  tn  execution,  it  is  suffi- 
cient ;  for  the  substance  is  found :  So,  if  both  be  taken  in 
execution,  and  she  is  suffered  to  escape,  this  action  lies,  though 
be  remained  in  prison ;  and  the  law  is  the  same,  if  one  debt- 
or be  suffered  to  escape. 

2  Cfp.444.         §  *  !•  And  if  the  party  escapfe  in  one  county,  and  be  seen 
461.— 2         at  large,  in  another,  the  plaintiff  may  6ue  in  either;  and 
Balk.  690.      {0  pr0ve  a  voluntary  escape,  the  paHy  escaping,  is  a  wit- 
ness ;  for  it  is  a  matter  of  secrecy  between  him  and  the 
gaoler. 

3  Com.  D.  §  12.  So,  this  action  for  ah  escape,  lies  against  the  gaoler, 
**n*crti.  ^or  ^c  cscaPe  °f  onei  committed  by  commissioners  of  bank- 
Wilby.  *      Tvptaj ;  and  so,  on  admiralty  process.  Declaring  for,  2  Chit. 

on  PI.  299,  304. 
11  Mod.  50$       §  13.  But  no  action  for  an  escape,  can  be  maintained, 
61,  Luttin  ».  when  the  party  is  arrested  out  of  the  jurisdiction ;  for  the  ar- 

§  14.  In  an  action,  for  an  escape,  it  is  said,  the  plaintiff 
need  not  shew,  how  the  original  action  became  due  \  this 
must  mean,  after  judgment  in  it. 

4  Mass.  R.         §  15,  In  this  case,  the  bail  surrendered  the  debtor,  and  he 

^BiWbe***11  was  comm'lted  tc>  l^e  sheriff;  and  the  sheriff,  allowed  him 
to  go  at  large,  before  the  thirty  days  were  expired;  held, 
this  was  an  escape;  though  a  copy  of  the  order  of  commit- 
ment, m?a$  not  furnished  to  the  sheriff. 
3MM,'ft?*         $16.  In  this  case,  the  court  decided,  that  if  a  prisoner 
BaJtUtt  <?.     'or  debt,  having  given  a  bond  for  the  liberty  of  thte  yard,  be 
OTfllfc    *     found  in  the  night  time,  voluntarily,  without  the  prison,  and 
in  the  yard,  appurtenant  to  the  prison,  it  is  an  escape  within 
the  condition  of  the  bond;  and  judgment,  in  such  case  is 
Ch. 83, a.*,  only  for  the  penalty  of  the  bond :  And,  further  held,  that 
S^Athe'   t'le  rtaMe  provision,  that  the  sureties,  in  such  case,  be  ap- 
bond  be  not    proved  by  two  justices,  is  only  for  the  debtor's  benefit,  to 
double  tb«     prevent  the  creditor's  oppressing  him ;  and  the  bond  is  good, 

Mtf1  ~r!*76   !^  l^e  crec^tor  aSree  to  take  it,  without  such  approbation  ; 

Ma         '  and  of  the  want  of  it,  the  defendants  cannot  avail  themselves 

in  an  action  on  the  bond. 

36\*rsi£t*T       §  17?  1°  tbi*  action,  the  court  held,  that  the  Sessions  have 

*.  Trter*      &°  authority  to  extend  the  limits  of  the  gaol-yard,  beyond 
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the  land  of  the  county,  with  the  highways  adjoining,  or     Ch.  65, 
leading  to  the  prison :   Second,  that  if  a  debtor  in  prison,     Art.  5. 
having  the  liberty  of  the  yard,  be  suddenly  seized  with  ill-  \^v-^s 
ness  in  the  highway,  and  be  necessarily  carried  to  a  private 
house,  this  is  no  escape  if  he  return  to  the  prison,  as  sodn  as 
he  has  reason  and  strength,  or  if  he  die  before  he  is  so  able 
to  return :  Third,  the  goof -yard,  is  a  part  of  the  prison  i  The 
Sessions  cannot  make  private  property,  over  which  they 
have  no  power,  ua  part  of  the  County  prison  ;"  and  fourth, 
if  a  gaol  be  broken  open  by  an  enemy,  fcc.  arid  a  prison*?, 
voluntarily  leave  it,  this  it  an  escape ;  but,  if  carried  out  by 
force,  and  against  his  Will,  and  returns  to  it,  as  soon  as  he 
can,  this  is  no  escape*    But  as  to  art  enemy,  see  English  cases. 

§  18,  The  court  decided,  in  this  caae,  that  if  ail  agree-  i7¥"J*,R* 
tnent  be  made,  to  indemnify  an  officer  against  a  voluntary  Hutching  & 
escape,  it  is  against  law,  and  void.  ai. 

§19.  In  this  case,  the  cftrontr  had  ah  execution,  against  5Mau.il. 
a  deputy  gaoler,  and  arrested  hidi,  and  th*  sheriff  was  not  at  ^s^^ 
the  gaol,  or  any  keener,  authorised  by  him.     The  coroner 
left  the  prisoner,  at  the  gaol-botise;   the  coroner  was  dis- 
charged, and  held,  the  sheriff  was  guilty  of  an  escape.   The 
action  was  case  for  misfeasance,  id  his  officer,  against  the 
coroner,  if*  serving  an  execution ;  and  held,  further,  that  if 
the  sheriff  make  a  prisoner  of  the  gaol-keeper,  and  give 
him  the  keys,  it  is  the  escape  of  the  sheriff;  "  for  the  prisoner, 
by  being  tne  keeper,  and  having  the  keys,  is  no  longer  im- 
prisoned, or  restrained  of  his  liberty."    rlaintiff,  nonsuited ;  S««  Albee  r. 
and  also,  sajd,  that  as  the  action  was  case,  and  not  debt  for  Bartfett,  art. 
an  escape,  the  court  might  assess  reasonable  damages.     No-  Jfauie  k  S 
minal  plaintiff  in  ejectment,  in  Whose  name  the  mesne  pro-  473. 
fits  were  recovered,  may  sue  for  an  escape,  &c. 

§  20.  This  was  debt,  against  the  defendant,  under-keeper  7  Man.  R 
of  the  gaol,  at  Alfred,  for  an  escape  committed  upon  execu-  |J7,Por^cr  F* 
tion  ;  and  the  court  decided,  that  the  plaintiff  was  entitled,    aywar  * 
to  recover  the  whole  stool,  for  Which  the  prisoner  was  held, 
This  was  a  voluntary  escape  ;  and  the  court  observed,  that 
this  action  had  been  supported,  ever  since  the  statute  of 
Westm;  2. 

§  2!.  In  this  case,  the  bond  for  the  liberty  of  the  prison-  7  Maw.  R. 
yard,  was  not  taken,  according  to  the  statute,  for  double  the  ^^"J* 
debt ;  but,  held,  it  was  good,  at  common  law,  and  may  be  cofran ;  and 
chancered  to  the  real  debt ;  and  though  there  be  such  a  bond  p.  200.— 8 
the  sheriff  may  be  charged  with  an  escape.     Certain  rooms  ^**'Rw73" 
may  be  proved  to  be  rooms  for  prisoners,  by  long  usage,  and  act  of  June 
to  be  out  of  them,  in  the  night  time,  may  be  an  escape,  &c.  18, 1819.— 
The  act  of  1785$  ch.  22,  has  not  repealed  9  sec.  of  the  act  of  *jn?jrth,8C"'*- 
1784,  ch.  41,  Ll 
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Ch.  65. 

Art.  5. 


7  Mass.  R. 
900,  Free- 
man t  Da- 
tis  k  al. 

8  Mass  R. 

16 1, Jacobs 
t  Tolman. 


8  Mass.  R. 

373,  Bur- 
roughs, Jr. 
t  Lowder 
fcal. 


8  Mats.  R. 

471 ,  Walter 
v.  Bacon. 

9  Mass.  R. 
192.  Par- 
tridge  v. 
Emerson  & 
al. 


9  Mass.  R. 

151,  Patter- 
son ▼.  Phtl- 
brooks  k  al. 
Act  March 
4,  1809. 


9  Mais.  R. 

154,  Troll 
r.  Wilson  k 
al. 


§  22.  A  prisoner,  in  execution  for  debt,  gave  bond  for  the 
liberty  of  the  yard,  and  in  the  night  time  was  in  a  room,  on 
the  ground-floor  of  a  house  owned  by  the  county,  within 
the  limits  of  the  yard,  &c.  and  kept  by  the  gaoler ;  the 
chambers  only  of  which,  above  the  rooms,  on  the  ground 
floor,  had  been  used  by  debtors,  having  the  liberty  of  the 
yard.     The  court  held,  he  had  committed  an  escape. 

§  23.  In  this  case,  the  court  held,  that  a  prisoner  for  debt, 
who  had  given  bond  for  the  liberty  of  the  yard,  did  not  com- 
mit an  escape  by  passing  the  nights  in  a  house,  hired  and  ap- 
propriated by  the  sessions  for  the  use  of  debtors,  who  had 
given  bond,  though  the  gaoler  exercised  no  control  over  such 
house.  The  house  was  within  the  limits  of  the  gaol  yard, 
and  the  sessions  had  the  owner's  consent  for  so  appropriating 
the  said  house. 

§  24.  The  court  of  sessions  had  assigned  certain  apart- 
ments, in  the  gaoler's  house,  situated  within  the  limits  of  the 
gaol  yard,  as  the  chambers  and  lodgings  of  debtors,  who 
had  given  bond  for  the  liberty  pf  the  yard;  the  debtor  in 
this  case,  passed  his  evenings  in  another  chamber  of  the 
same  house,  by  the  gaoler's  permission,,  but  slept  in  the 
rooms  so  assigned.  Held,  he  had  committed  an  escape 
within  the  condition  of  his  bond ;  and  held,  such  bond  was 
good  at  common  law,  though  not  for  double  the  debt ;  and 
though  the  sureties  were  not  inhabitants  of  the  county ;  and 
that  "in  every  such  case,  the  creditor  shall  recover  the 
amount  of  his  debt  with  interest."  Act  of  1808,  ch.  92,  as 
to  prison  yards,  militates  with  no  provision  of  the  constitution. 

This  was  debt  on  a  prison  bond :  held,  a  prison  yard,  en- 
closed, in  which  the  only  necessary-house,  is,  for  the  use  of 
prisoners,  may  be  viewed  as  a  part  of  the  prisoner's  lodging 
room  ;  in  for  debt ;  and  entitled  to  the  liberty  of  the  yard ;  if 
this  necessary  has  been  adopted  by  usage,  as  an  apartment 
of  the  prison,  and  as  an  indispensable  accommodation. 

§  25.  If  a  bond  prisoner  enter  in  the  daytime,  into  a 
private  house,  though  before  the  act  of  1808,  ch.  92,  it  is  not 
an  escape,  within  the  condition  of  the  bond,  the  said  house 
being  within  the  limits  of  the  territory,  which  before  the  exe- 
cution of  the  bond,  was  established  by  the  court  of  sessions 
as  the  gaol  yard  ;  this  act  declared  private  property,  a  part  of 
the  gaol  yard,  where  so  laid  out  by  the  sessions.  This  act 
was  contrary  to  the  decision  in  Baxter  v.  Taylor,  as  far  as 
it  was  explanatory  at  least. 

§  26.  The  daytime,  in  the  bonds  for  the  liberty  of  the 
yard,  includes  that  portion  of  time  during  which  a  roan's 
person  or  countenance  is  distinguishable.  Maine  Acts, 
ch.  96. 
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§  27.  Debt  on  prison  bond  for  an  escape,  signed  by  six    Ch.  65. 

obligors  ;  writ  served  on  five  ;  service. good  ;  on  motion  to     Art.  6. 

quash  the  writ.     No  excuse  for  an  escape,   the  prisoner    ^^y^/ 

sleeps  out  of  the  prison  limits,  assigned  by  the  sessions,  by  g  Masg,  r. 

direction  of  the  gaoler  :  3.  Provision  in  thejederal  constitution,  423,  Call  v. 

as  to  ex  post  facto  laws,  does  not  extend  to  acts  of  limitations  :  Hagger  & 

4.  The  statute  of  1809,  ch.  33,  s.  2,  limiting  suits  on  prison  loc£°  v. 

bonds  to  one  year,  does  not  apply  to  actions  for  breaches  Dane  &  al. 

committed  before  the  act  was  passed.  •  9  Maa»- R* 

Art.  6.  What  excuses  the  officer  in  escapes.  " 

§  1.  Fresh  suit.     If  one  in  execution,  escape  without  the  Cro.  Jam. 

officer's  assent,  and  he  make  fresh  suit,  and  retake  him  before  ^7*r^Co' 

an  action  is  brought  against  him,  this  will  excuse  him ;  and  ^y'scase 

it  is  fresh  suit,  though  the  prisoner  may  have  been  out  of  -  Bui.  N.  P. 

sight  twenty-four  hours ;  and  though  he  may  be  retaken  in  66 — 2Esp. 

another  county  :  But  it  is  not  fresh  suit,  after  an  action  is  22j""^? Stra' 
■_  l  •.  •        .  *     l       •!   t        i         t_  j        «r  873.  Stone- 

brought  ;  so  it  is  not  fresh  suit,  if  retaken  the  same  day,  if  house  v. 

it  be  done,  after  an  action  is  brought;  for,  by  commencing  Mullins~— 
the  action,  it  attaches  in  the  plaintiff.     1  Jones,  145,  Ballr.  9JS'.?'6^ 
Briggs;  1  Bos.  &  P.  413.  Whiting 

§  2.  So,  if  the  party  voluntarily  return  to  the  prison,  after  Com.R.  554 
an  involuntary  escape,  it  excuses  the  officer,  for  it  is  equal  to  Chambers  r! 
a  recaption,  on  afresh  suit  ;  and  so,  also,  if  the  escape  be  Gambier.— 
voluntary,  but  by  the  assent  of  the  plaintiff.   1  Com.  D.  605.     *  aP*  385# 

§  3.  So,  if  the  prisoner  be  let  to  bail,  by  order  of  the  court,  Cro.  El.  5, 
it  excuses  the  officer ;  for  then  it  is  the  act  of  the  court,  that  Vast  v. 
the  officer  ought  not  to  be  answerable  for.  Gaudy. 

§  4.  In  this  case,  it  was  held,  that  a  voluntary  return  of  a  2  d.  &  E. 
prisoner,  after  an  escape,  and  before  action  brought,  is  equal  126,  Bona- 
to  a  retaking  on  fresh  pursuit ;  but  then,  this  must  be  plead-  {°us  T-  J*?al- 
ed  :  So,  under  a  count,  for  a  voluntary  escape,  the  defendant  ^pj,^  Evld. 
may  give  in  evidence,  and  excuse  a  negligent  escape  ;  and  162.  ' 

to  such  a  count  he  may  plead  a  retaking,  on  fresh  pursuit, 
without  traversing  the  voluntary  escape.  How  an  admi- 
nistrator may  sue.     See  art.  1  2,  s.  5. 

§  5.  In  this  case,  the  doctrine,  above  stated,  is  confirmed,  2  r>.  &  E. 
that  if  one  be  arrested,  on  mesne  process,  and  permitted  J?^"q  g- 
voluntarily  to  escape,  thq  officer  may  retake  him,  before  the 
return  of  the  writ. 

§  6.  If  the  sheriff  take  goods  in  execution,  and  they  re-  Hob.  206, 
main  in  his  hands,  for  want  of  buyers,  he  is  excused,  and  Speaker. 
no  action  lies ;  but  as  our  law  enables  him  to  sell  at  vendue,  Richard»- 
for  the  most  they  will  fetch,  this  excuse  can  hardly  occur 
in  our  practice.     See  Execution,  ch.  136. 

§  7.  If  the  sheriff  seized  goods,  to  a  certain  amount,  on  1  Esp.  223, 
execution,  and  they  be  rescued,  still  he  is  liable  to  this  action ;  Mttdmay^ v. 

Smith.— 2 
Saund.  343,  Parkinson  v.  Gifford.    Rooke  v.  Wilmot. 
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Ch   63.    as  he  may  command  the posse  cotmtatus  ;  and  so,  against  his 

Art.  6.     executors,  or  administrators,  when  he  has  levied  the  money, 

s^^v*^/    f°r  l^en  l^e  defendant  is  discharged,  either  by  the  levy  or 

seizure  of  his  property,  to  the  amount*    One  in  aid  of  the 

officer  is  protected,  though  not  in  sight.     13  Mas.  R.  221. 

10  John*.  R.       §  8.  Reasonable  indulgence  excuse*  the  officer,  and  no  escape  ; 

Wood*r'  **'  *°  ***  act'°11  f°r  an  ^capo  of  one  George  Gardner,  arrested 
Tomer,  the-  by  the  defendant,  on  a  ca.  so*  ;  plea,  nil  debet ;  2.  Recaption 
riff*  on  fresh  pursuit :    3.  A  voluntary  return,  by  the  prisoner, 

before  action  brought,  &c.  Judgment  and  execution,  were 
produced  at  the  trial ;  and  it  was  proved,  the  defendant's  de- 
puty, arrested  Gardner,  at  — « — ;  also,  proved  the  defendant, 
suffered  htm  to  go  at  large,  until  Monday,  thereafter.  The 
defendant  proved,  by  his  deputy,  (being  released,)  that  he  ar- 
rested Gardner,  in  the  afternoon  of  Friday,  September  27, 
on  the  road  to  Peters  burgh,  who  said  he  could  not  pay  the 
money.  The  deputy  went  with  bim  two  or  three  miles,  out 
of  the  direct  road  to  gaol,  in  order  that  he  might  obtain  the 
means  to  settle  the  execution  ;  also  went  with  him,  that  dis- 
tance to  his  house,  in  order  that  he  might  get  his  necessary 
apparel,  and  to  see  his  wife,  before  he  went  to  gaol :  Held, 
not  to  be  an  escape,  but  only  a  reasonable  indulgence.  The 
acts  of  New  York,  (see  s.  24,  ch.  £8)  concerning  sheriffs,  &c. 
require  every  person,  taken  in  execution,  to  be  kept  in  close 
and  secure  custody.  See  13  Johns.  R.  5§3,  Pulver  v. 
M'lntire. 
l  Bos.  &  P.  §  9.  But  if  a  sheriff's  officer,  having  taken  a  prisoner  in 
Bento*  execution,  permit  him  to  go  about  with  a  follower  of  his, 

Sutton.—'      before  he  takes  him  to  prison,  it  is  an  escape  ;  for,  as  Eyre, 
Seech.15,  a.  C.  J.  said,  the  prisoner,  Evans,  was  in  no  custody  at  all,  the 
4,  •.  29.         custody  of  the  follower,  after  the  writ  once  executed,  amount- 
ed to  nothing ;  be  could  have  no  power  to  detain  him ;  hence, 
the  prisoner  was  found  at  large.    No  averment  against  the 
sheriff's  return.     Yelv.  34. 
10  Johns.  R,       §  10.  If  a  prisoner  go  beyond  the  gaol  liberties,  &c.  the  she- 
549^562,       y{fj  fljqy  ta/ce  fcm  on  fr€sh  pursuit,  &c.     Writ  of  error,  from 
•heriff/ and   l^e  Supreme  Court,  in  which  Hilton  brought  debt  against 
Hilton,  in     Jansen,  late  sheriff,  for  the  escape  of  Ed.  El  tinge,  from  the 
error.  limits  of  the  gaol  liberties  ;  and  held,  in  the  court  above  : 

1st.  By  the  act,  (see  s.  24,  ch.  91  of  Mar.  10,  1801,)  the  li- 
berties are  merely  an  extension  of  the  prison  walls :  2.  If  a 
prisoner,  who  has  given  a  bond  to  the  sheriff,  for  the  liber- 
ties, voluntarily  go  beyond  the  limits,  his  bond  is  forfeited, 
and  the  sheriff  may  sue  it,  or  retake  him  on  fresh  pursuit,  and 
recommit  him  to  close  custody :  3.  If  the  prisoner  so  escape, 
without  the  sheriff's  privity,  and  he  is  sued  for  an  escape,  be 
may  plead  a  recaption  on  fresh  pursuit,  or  a  voluntary  re- 
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tarn,  before  action  brought  in  bar  of  it,  in  the  same  manner     Ch.  65. 
as  if  no  liberties  were  established,  and  the  escape  had  been      Art.  6. 
from  the  prison  walls :  4.  The  sheriff's  duties,  as  to  escapes, 
and  bis  defence  of  recaption  and  voluntary  return,  before  ac- 
tion brought,  remain  the  same  as  before  the  act,  as  to  gaol 
liberties,  and  before  the  act ;  (sec.  33,  ch.  187,  April  5, 1 8 1 0.) 
On-  this  act,  the  sheriff  pleaded,  1.  nil  debet  and  issue,  and  by 
leave,  he  pleaded  specially  to  each  of  six  counts  :  2.  El- 
tinge's  return,  as  above,  and  no  affidavit  by  the  sheriff,  the 
escape  was  without  his  privity :  to  each  special  plea,  a  gene- 
ral demurrer  and  rejoinder*    Judgment  below,  was  for  Hil- 
ton, as  in  Dask  v.  Van  Kleek.     7  Johns*  R.  477  ;  ch.  196, 
a.  8,  s.  3.     A  statute  is  not  to  be  construed,  to  operate  retro-  Tillman  v. 
spectively.     See  Tillman  v.  Lansing,  sheriff.  4  Johns.  R.  45.  V*11'!?*' 
Held,  the  sheriff  could  not  restrain  the  prisoner,  after  he  had  (^condi-66 
given  the  bond,  &c.  (see  statutes,  Mar.  20  and  30,  1801  ;)  tionofthe 
also,  the  escape  could  not  be  purged,  by  the  prisoner's  vo-  bond,  p.  49. 
luntary  return,  before  suit  commenced;  and  the  sheriff  was  ^olT??' 
liable  in  the  first  instance.     This  decision  probably  gave  March  30,  * 
rise  to  said  acts  of  April  5,  1810,  concerning  escapes,  and  1 801. —Act, 
enacting,  that  nothing  in  the  act  of  March  30,  1801,  as  to  M"<*  »»• 
gaols,  or  in  the  act  of  March  28,  1 809,  as  to  such  bonds, 
shall  be  construed  so  as  to  prevent  any  sheriff,  coroner,  or 
other  officer,  in  cases  of  escapes*  from  availing  himself,  as  at 
common  law,  of  a  defence  arising  from  recaption  on  fresh 
pursuit,  and  a  return  of  the  prisoner,  within  the  custody  of 
such  officer,  before  an  action  commenced  for  such  escape. 
Three  of  the  judges  thought  this,  act  of  April  5,  1810,  could 
not  be  applied  to  a  suit,  commenced  prior  to  the  passing  of 
it ;  so  not  to  this  action  of  Hilton.     Two  judges  and  the 
court  of  errors,  thought  differently. 

§11.  This  was  dent,  on  the  prison  bond,  brought  by  Man-  1°  Johns.  R. 
dell,  assignee  of  the  sheriff,  commenced  November  15, 181 1,  jj^J^Vi 
in  the  Common  Pleas.     Special  verdict :  judgment  for  the  p,  MandeV, 
plaintiff,  and  affirmed  in  the  Supreme  Court ;  reversed  in  the  aawrnee  of 
Court  of  Errors  :  below,  decided.    9  Johns.  R.  234 ;  the  act  *•  .ffF?*» 
of  April  5,  1 810,  is  intended  only  for  the  relief  of  the  sheriff,  error.-lSee 
coroner,  or  other  officer,  when  sued  for  an  escape ;  but  the  Bitaei  ». 
court  of  errors  held,  that  the  statutes,  as  to  gaol  liberties,  have  KiP»  ch  65, 
not  altered  the  common  law,  as  to  the  liability  of  the  she-  ^'Ballon 
riffs  for  escapes  ;  not  taking  away  their  common  law  right,  as  v.  Kip,  id.— 
to  fresh  pursuit,  and  recaption  :  2.  If  a  prisoner  go  beyond  £••  also,  a. 
the  liberties,  without  the  sheriff's  privity,  and  he.  is  sued  for    '  *  14, 
an  escape,  he  may  plead  recaption,  or  such  voluntary  return, 
as  for  a  negligent  escape,  at  common  law  :    3.  The  prison 
bond  to  the  sheriff,  is  for  his  indemnity  only,  and  he  must 
show  he  is  damnified,  to  recover  on  it :   4.  If  he  sue  such 
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Ch.  65.  bond,  it  is  a  good  plea  in  bar,  the  prisoner  voluntarily  re* 

Art.  7.  turned,  before  suit  brought. 

^^  ^_~  Art.  7.  Rescues,  where  excused*    §  K  If  the  sheriff  arrest 

1  Stm.  429  one  &*  me$n€  process,  and  he  is  rescued,  in  going  to  gaol,  this 
to  436,  '  excuses  the  sheriff;  but  if  the  party  arrested,  be  once  within 
Crompton  ».  the  walls  of  the  prison,  a  rescue  thence,  by  any  but  common 
Boh  j£"p.  enemies,  will  not  excuse,  on  mesne  process.  The  officer  is 
68.-lcro/  obliged  to  arrest  one,  if  he  meet  him,  and  is  directed  to  do 
Jam.  419.—  it ;  and  he  cannot,  then,  always  bare  the  posse  comitatus  with 
Mayv  ?nJ-  ^m '  ^ut  olhcpw*8Ci  when  he  moves  the  prisoner  on  a  habeas 

by l  SaUk.  corpus  ;  here,  as  on  final  process,  he  has  time  to  have  the 

247.— l  posse,  if  necessary ;  so,  a  rescue  in  these  cases,  is  no  excuse, 

^8  d  &3E.  an(*  t*5e  °"*cer  1S  li&ble,  in  an  action  on  the  case,  to  the 
130.— 5  d.  plaintiff;  and  the  officer  may  sue  the  rioters,  fee.  when  the 
*  E.  432.-1  posse  may  be  called.  See  Officers,  sect.  49. 
ri°"k?"  873*  $  ^  *€8CU€  or  r^sconr,  is  where  one  is  lawfully  arrested, 
—  Co/at  an^  *s  ^orongjulfy  set  at  large  ;  and  this  action  lies,  though 
— C©.  L.  the  process  be  erroneous  ;  but  no  .action  lies  for  a  rescue* 
160.— 6  where  there  was  no  cause  for  taking  :  as  in  case  for  rent, 
22*— 2  Ch  w'kere  none  *8  due,  or  the  rent  was  tendered,  or  where  the 
on  Pi.  294.     distress  was  made  in  the  highway,  or  where  the  goods  were 

not  legally  distrainable.    How  within  the  county.    Co.  Lit. 

160  ;  6  Com.  D.  221  ;  4  Bac.  Abr.  396  ;  Yelv.  51. 
6  Com.  D.         §  3.  If  one  be  arrested  on  mesne  process,  and  is  rescued, 

Jam~485  —  l^e  P'&'nt'ff  mTk7  have  l*"8  act'on  on  the  case,  against  the 

2  Eip.  384.  rescuers,  but  not  against  the  sheriff,  for  the  reason  above  ; 
— 1  Ld.  so,  if  after  arrest,  on  judicial  process,  the  plaintiff  may  sue 
^a7?>  tiM#  the  rescuers  ;  but  here,  the  officer  is  not  excused,  except  in 
1259..!LW"  cases  of  public  enemies  ;  but  this  action  also,  lies  against  him. 

Tidd'i  Prac  Ras.  Ent.  444. 

ad  ^ kl  §  4.  And  the  plaintiff  may  declare  in  his  action,  as  the 

127#1T2  case  is  ;  as,  that  the  rescue  was  from  the  sheriff's  deputy  ; 
Mod.  31,  and  if  the  sheriff  refuse  bail,  this  action  on  the  case,  lies 
181,  against  him ;  so,  if  he  take  insufficient  bail*  in  replevin ;  but 

quaere,  if  he  take  insufficient  bail,  in  other  cases.     Rescue 
'       and  pound  breach,  may  be  joined.     1  Ld.  Raym.  83,  Al- 
ways v.  Brum. 
2  Mod.  136.       §  5.  After  an  escape,  the  plaintiff  may  have  a  capias  ad 

satisfaciendum,  or  a  scire  facias,  at  his  election. 
8  Mod.  342.       §  6.  An  attachment  cannot  be  granted  for  a  rescue,  before 

the  sheriff  has  returned  his  writ. 
Hob.  160.  §  7.  Action  for  rescue,  may  be  t>t  el  armis,  or  on  the  case. 

In  the  register  are  writs  of  rescue  of  cattle  impounded,  116; 

of  cattle  taken  in  execution,  117  ;  forms  of  declaring  for 

rescues,  2  Ch.  on  PI.  894,  299. 
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§  8*  Rescue,  or  rescous,  is  the  forcibly  freeing  another  from  Ch.  65. 
an  arrest,  or  some  legal  commitment,  and  is  a  high  offence  and  Art.  8. 
subjects  the  rescuer  to  a  civil  action,  at  the  suit  of  the  party  ^^  ^_~ 
injured ;  also,  to  fine  and  imprisonment, on  indictment*  Res-  4  gac,  Abr 
cue  is,  also,  taking  away  atid  setting  at  liberty, -against  law,  396— citet, 
a  distress  taken  for  rent,  or  any  lawful  purpose.  £°- Lit-  16i» 

---  -  -  •'-  --  Cro.  Jam. 


cue,  except  where  the  party  has  the  actual  possession  of  the  Marks- 
cattle,  or  things,  whereof  rescue  is  supposed ;  for,  it  is  no  res- 
cue, to  prevent  an  arrest,  distraining;  and  where  an  offi- 
cer returns  an  arrest,  he  roust  also  return  el  m  custodia  habuit ;  6  Mpd.  310. 
but,  to  prevent  an  arrest,  is  a  comtempt  of  court,  and  punish-  — **•  33S- 
able,  as  a  misdemeanor. 

§  10.  But  if  the  sheriff  seize  goods,  on  fieri  facias,  and  2  Saund. 
A  takes  them  from  him,  this  is  not  properly,  a  rescue ;  for,  JjjJ  E^esa 
by  the  seizure,  the  officer  has  a  property  in  the  goods,  and  _ul  Rep.  * 
may  have  trespass  or  trover,  against  A ;  and  the  party  injur-  296. 
ed,  may  have  case  against  A. 

§11.    The  C.  B.  issued  a  habeas  corpus  to  the  defendant,  to  5  Burr, 
bring  a  prisoner  from  the  Marshalsea,  of  which  the  defendant  ^h  2814» 
was  keeper;  the  prisoner,  on  the  way,  was  rescued  by  one  Martton.— 
hundred  butchers,  from  the  custody  of  two  officers.    Held,  1  Saund. 
the  defendant  was  liable  in  escape,  though  a  hard  case.  The  i°i«  ?•«"" 
authorities  were  clear ;  voluntary  escape  charged,  and  negli-  \^  Bendy 
gent  one  proved,  and  well  enough.  v.  Donnelly. 

§  12.  A  voluntary  return  of  a  prisoner,  is  equal  to  retaking  1  Bo§.  fc  P., 
on  fresh  pursuit ;  but  it  must  be  pleaded ;  but  one  cannot  413, 
plead,  that  if  the  prisoner  escaped  several  times,  he  as  often 
returned,  without  specifying  particulars. 

§  13.  In  debt  against  an  officer,  for  an  escape  of  a  debtor  2  Johns.  R. 
in  custody  on  execution,  no  interest  is  allowed;  the  amount  of  JfJjJ^*8011 
the  original  judgment,  is  the  sum ;  secus  in  case,  then  the 
jury  may  allow  interest  in  assessing  the  damages. 

§  14.  Escape  and  return,  #c.     The  prisoner  was  in  execu-  6  John*.  R. 
tion,  and  the  sheriff  allowed  him  to  go  within  the  gaol  liberties,  *31'  ****** 
without  taking  bond ;  and  the  prisoner,  without  his  know-  H«nrT.~-See 
ledge,  went  beyond  the  limits,  but  returned  before  any  suit  a.  6,  s.  10. 
was  brought.    The  sheriff  is  not  liable  for  an  escape:  2. 
His  right  of  recaption,  remains  in  force,  and  a  voluntary  re- 
turn, before  an  action  commenced,  is  equivalent  to  a  recap- 
tion which  purges  a  negligent  escaape. 

Art.  8.  What  does  not  excuse  the  officer.    §  1.  In  the  case,  3  Co.  52.— 
of  voluntary  escapes,  there  is  no  excuse ;  and  the  gaoler  cannot  9  ^i\,,J??* 
retake  the  prisoner;  but  the  plaintiff  may  proceed  against  either  e&l-g'ftll 
384, 386.-2  W._B1. 1048.— Bui.  N.  P.  69.-2  Stra.  206,  Willing  TJGoad. 
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the  gaoler  or  defendant ;  and  if  the  sum,  the  plaintiff  has  reco- 
vered against  the  gaoler,  be  less  than  the  debt,  he  maj  pur- 
sue the  prisoner  for  the  balance*  But  in  negligent  escapes, 
the  gaoler  may,  at  any  time,  retake  the  prisoner,  unless  the 
plaintiff  do  discharge  him,  while  so  at  large ;  then,  the 
gaoler  cannot  retake  him  for  his  fees. 

§  2.  Wherever  the  gaoler  has  suffered  a  voluntary  escape, 
from  that  moment  he  is  a  wrong-doer;  and,  though  the  ori- 
ginal defendant  returns,  and  the  plaintiff  proceeds  against  him 
to  judgment,  after  his  return,  yet  it  is  no  waiver  of  the  ac- 
tion against  the  gaoler,  but  the  plaintiff  may  still  sue  him  for 
damages.  Nor,  in  this  case  of  a  voluntary  escape,  does 
any  subsequent  assent  of  the  plaintiff,  purge  h;  hence,  a 
scire  facias  quare  extentio  non,  &c.  on  a  judgment,  was  sued 
out  against  the  defendant,  and  he  pleaded,  that  he  had  for- 
merly been  taken  on  an  execution,  on  the  same  judgment, 
on  a  ca.  sa.  and  by  the  sheriff  suffered  to  escape,  to  which 
escape  the  plaintiff  consented.  Held,  this  plea  was  bad  ;  "for 
the  subsequent  assent  could  not  make  it  an  escape  with  the 
consent  of  the  plaintiff." 

§  3.  When  the  defendant's  name  is  mistaken,  the  officer  ar- 
resting him,  is  not  excused,  but  liable  to  an  action,  for  false 
imprisonment.  So.  if  the  officer  arrest  one  on  suspicion,  not 
well  founded,  he  is  liable.  And  Ferrier's  case,  Cro.  Car.  371. 

6  4.  If  on  a  capias,  the  officer  receives  the  money  of  the 
defendant,  which  he  has  no  power  to  do,  and  do  not  pay  it 
to  the  plaintiff,  the  defendant  is  not  excused;  and,  if  the  of- 
ficer fruffer  one  in  execution,  to  escape,  the  plaintiff  may  sue 
the  officer  or  defendant ;  but  he  cannot  have  a  capias  against 
the  defendant,  without  a  scire  facias.  As  our  execution  com- 
mands the  officer  to  levy  the  debt  of  the  defendant's  pro- 
perty, and  for  want  thereof  to  take  his  body,  no  doubt  the  of- 
ficer may  receive  the  debt  of  him,  in  money ;  if  not  specially 
directed  by  the  plaintiff,  to  take  the  defendant's  body. 

§  5.  Where  a  constable's  leaving  an  offender9  arrested,  is  an 
escape,  &c.  A  constable  arrested  a  defendant,  on  a  justice's 
warrant,  and  left  him,  on  his  promise  to  follow  him  ;  after- 
wards went  back  with  a  deputy  sheriff,  who  also  arrested 
the  defendant,  and  kept  him  in  custody,  and  then  took  him 
to  prison  on  a  criminal  action.  Held,  the  constable's  leav- 
ing the  defendant,  after  an  arrest,  made  a  voluntary  escape, 
and  as  he  could  not  retake  him,  he  was  liable  for  it.  So, 
leaving  one  arrested  with  his  two  brothers,  who  had  no 
power  to  restrain  him,  deemed  an  escape.  9  Johns.  R.  329 ; 
1  Bos.  &  P.  24. 
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Art.  9.  False  returns,  $c.    §  1.  This  action  against  the     Ch.  65. 
sheriff,  for  a  false  return,  is  transitory.     The  falsity  of  the      Art.  9. 
return  is  the  cause  of  the  action  ;  and  that  which  is- wrong, 
is  so  every  where.     Am*  Preced.  33 ;  Piatt  v.  Sheriff  of  Lon- 
don, 1  Plow.  35  ;  but  15  John.  267,  Gaudy's  case  ;  3  Dy. 
278.     1  Wils.  336.  Griffith  v.  Walker. 

§  2.  In  an  action  for  a  false  return  on  mesne  process,  (debt  Stra.  650, 
on  judgment,)  Raymond,  C.  J.  thought  the  jury  should  give  Ho7d!!-T 
the  whole  debt,  4ta3,  in  damage  ;  for  there  was  but  a  pos-  Lofft  83, 
sibility  that  the  plaintiff  could  get  the  debt  of  the  original  429, 433, 
defendant^  otherwise,  if  he  was  clearly  a  man  of  property,  !^j,~"Lofft* 
&c.    The  jury  gave  the  whole  debt  in  damages,  and  the 
whole  court  refused  a  new  trial.     Sheriffs  return,  not  tra- 
versable, but  liable  for  a  false  return. 

§  3.  In  this  action,  the  court  held,  that  if  the  return  appears  4  Maas.  R. 
to  be  regular,  and  is  false,  there  is  no  remedy,  but  by  an  47^^bti°n 
action  on  the  case,  for  a  false  return.     The  officer  returned,  of  Chester! 
he  gave  the  copy  of  the  writ  to  S.  E.  one  of  the  principal  —2  Ch.  on 
inhabitants  of  Chester ;  and  held,  they  were  estopped  to  JL302' t0 
deny  the  return ;  was  pleaded  in  abatement ;  and  the  court 
took  notice  of  the  return  on  the  writ,  in  the  same  action, 
though  not  by  oyer  made  part  of  the  plea. 

§  4.  As  the  officer  may  state,  in  his  return,  one  or  more  Salk.  12, 
facts,  falsely,  in  many  cases ;  there  may  be,  of  course,  many  ^lllia^|o* 
*  actions  for  false  returns  ;  but  one  principle  is  applicable  to  m«L71.— - 
all.    The  plaintiff  in  his  declaration,  states  the  return,  and  2  D.  &  E. 
then  alleges  such  a  part  of  it  iz  false,  and  shows  how  false.  J?*""1*™' 
In  an  action  against  the  sheriff,  for  a  false  return,  nulla  bona,  73^'      ' 
to  an  execution,  the  burden  of  proof  lies  on  the  plaintiff. 
Davis  v.  Johnson  &  al.  3  Munford's  R.  81. 

§  5.  In  this  case,  it  was  held,  that  the  executor,  in  the  case 
of  final  process,  may  sue  the  sheriff  for  a  false  return,  made 
in  the  life-titqe  of  the  testator  ;  but  not  in  a  case  of  mesne 
process  ;  as  where,  in  fieri  facias,  the  sheriff  returned,  he 
had  levied  depart  of  the  execution,  when  he  had  levied  the 
whole  ;  for,  by  levying  the  goods,  a  right  vested  in  the  testa- 
tor, and  even  the  executor,  as  a  part  of  the  testator's  estate  ; 
but  in  case  of  mesne  process,  it  is  a  tort,  that  dies  with  the 
testator,  no  property  or  right  of  property,  having  vested  in 
him. 

§  6.  If  the  rescue  be  from  the  sheriff's  bailiff,  the  sheriff  JJ?^o*;u 
ought  to  return  the  prisoner  was  rescued  out  of  his  custody ;  us" the  °  * 
not  out  of  the  custody  of  the  bailiff.     And  in  this  case,  of  King: 
Rex  v.  Lyme  Regis,  it  was  held,  that  this  action  on  the  case  v.  ^j16,?6" 
lay  against  an  officer,  for  suppressing  the  truth  in  his  return,  fuym  589. 
as  well  as  for  a  false  allegation  ;  and  so,  if  the  return  be  -Salk.  586. 
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Cb.  65*   fid**  ltt  eubstance,  though  true  in  words :  hence,  it  may  be  in- 
Arl.  9.     ferred,  if  true  in  substance,  ihougb  false  in  words,  no  action  lies. 
x^v^^      §  7.  So,  if  any  officer  neglect  to  levy,  or  extend  any  exe- 
i  Burr.  26     cution  in  bis  hands,  on  the  body  or  property  of  the  debtor, 
Cooper  t.  '    when  he  can  do  it,  and  returns  nulla  bona,  or  non  est  inventus, 
CMttJ*--8     it  is  a  false  return,  and  he  is  liable  to  the  creditor,  in  this 
jD"'ft^  action  on  the  case,  for  &  false  return.    The  question,  if  the 
475,  Smith    return  be  false  or  not,  often  arises,  as  in  Copperdale's  case, 
t  Miller—    2  Burr.  814,  where  the  officer  thinks  the  goods  levied  on, 
24B— i  *  F     are  not  tDX>se  °f tne  debtor.     In  this  case,  he  had  the  plain- 
Day's  Ca.     tiff's  execution,  for  about  j£2,000,  against  one  Debonaire9 
in  £.  128.      and  levied  on  about  .£300,  and  returned  nulla  bona,  thinking 
Debonaire  a  bankrupt,  at  the  time  of  the  levy,  and  so  the 
goods  levied  upon,  not  his. 
3  Man.  R.        §  8.  in  this  case,  the  plaintiff,  as  assignee  of  Edmund  Bart- 
Lfrennore     'ettl  ^r#  a  bankrupt,  brought  trover  against  Bagley,  a  deputy 
assignee  t.    sheriff,  for  sundry  articles,  formerly  the  property  of  the 
Bafiey.         bankrupt,  the  defendant  had  sold  on  an  execution  against 
him  ;  and  held,  if  the  officer  sell  goods  on  an  execution, 
without  legally  advertising  them,  "  he  is  liable  in  an  action  of 
the  case,  for  a  false  return  ;  but  not  in  an  action  of  trover, 
brought  by  the  judgment  debtor ;"  for,  the  return  appearing 
to  be  regular  on  the  face  of  it,  cannot  be  contradicted,  but 
must  be  deemed  true  but  in  an  action  for  &  false  return* 
3  Mass  R.        §  9.  In  this  action,  the  court  held,  that  after  an  officer,  on 

66 AiiBrnley  mt8nt  ¥*<****<>  na*  arrested  the  defendants  body,  he  cannot  at- 
tach his  estate  for  the  same  debt ;  and  if,  in  such  case,  he  re- 
turn, on  the  attachment,  he  is  liable  to  this  action,  for  *  false 
return ;  and  also,  that  such  an  action  lies  for  a  third  person, 
who  has  caused  the  same  estate  to  be  attached,  at  his  suit, 
as  Brtnley  had  done  in  this  case ;  and  when  the  officer  had 
taken  the  body  on  the  writ,  it  was  fundus  officio,  and  the  of- 

l  Stra  225.    ficer  nacj  onjy  t0  return  it.     Non  sunt  inventi,  is  not  a  good 

return,  without  nee  eorum  aliquis.    Other  cases  of  false  re- 
turns.    14  Johns.  R.  185,  15,  do.  267,  456. 
8  Mass.  R.         §  10.   Officer's  return  not  alterable.    This  was  a  bill  in 
$40,  Wii-      equity,  to  redeem  certain  lands  in  Quincy,  filed  by  the  as- 
ineq'oky  t.   8'Snecs  °f  a  second  mortgage,  on  tender  of  the  first  mortgage 
Brackett.  *   debt.     Defendant  pleaded  an  attachment  of  the  equity  of 
redemption,  at  A's  suit,  and  a  sale  of  it  to  the  defendant 
specially,  and  denied  the  plaintiff's  right  to  redeem,  &c.  De- 
fendant gave  in  evidence,  the  officer's  return  on  said  attach- 
ment, April  16,  1805  ;  by  this,  it  was  doubtful  what  lands 
or  estates,  he  attached  ;  and  held,  he  could  not  be  admitted 
to  explain,  or  alter  his  return,  so  as  to  change  the  descrip- 
tion of  the  estate,  and  make  it  apply  to  other  lands  of  the 
debtor,  and  in  a  suit  too,  between  other  parties. 
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§  11.  Fieri  facias,  against  a  trader's  goods,  returnable  in    Ch.  65. 
two  months,  but  actually  returned  after  he  became  a  bank*    Art.  10. 
rupt.    Held,  nulla  bona,  was  a  good  return.     2  Burr,  814,   n^v^s 
Coppendale  v.  Brigden  &  ah 

Art.  10.  Damages  in  this  action,  as  to  escapes. 

§  1.  In  case,  for  escapes  on  mesne  process,  in  which  debt  2Eip.  382. 
or  damages,  not  being  ascertained,  the  plaintiff  recovers  in  —Bui.  N.  P. 
damages  for  losing  the  benefit  of  bis  action,  which  are  un-  **• 
certain ;  but  where  the  party  escapes  tit  execution,  when  the 
plaintiff's  demand  is  ascertained  ;  there,  under  Westm.  2, 
and  1  R.  2,  the  whole  debt  is  recoverable,  in  an  action  of 
debt ;  except  where  the  plaintiff  had  execution  on  a  statute  of 
lands,  goods,  and  body,  and  the  prisoner  escaped,  as  the 
lands  remained  in  execution,  debt,  could  not  lie,  but  only  jj*  Joj^la' R* 
case.  %  And,  by  1  R.  2,  which  is  understood  to  be  in  force  Jf^^E^ 
here,  debt  lies,  as  well  on  a  negligent,  as  on  a  voluntary  es-  stnu  873, 
cape.     But,  where  a  part  is  satisfied  by  the  lands  remain-  Stonehouie 
ing  in  execution  as  above,  the  residue  is  uncertain,  and  the  *'  MaUSn>* 
subject  only  of  case.     1  Esp.  R.  87,  Murray  v.  Durant ;  2 
Bos.  &  P.  35,  Parunti  v.  Plumtra* 

§  2.  It  is  to  be  considered,  that  if  the  party  in  custody,  in  Cro.  El.  237, 
execution  or  otherwise,  escape,  the  sheriff  mby  have  this  pJ^JJ011  **- 
action  on  the  case,  against  him ;  for  the  sheriff  is  liable  over  ' 

to  the  plaintiff  in  the  first  action  ;  but  not,  if  satisfaction  to 
the  original  plaintiff,  generally,  be  acknowledged  on  record ; 
which  may  be  intended  to  be  by  the  prisoner's  means,  if 
not  denied  by  the  officer,  by  replying  the  matter  specially. 

§  3.  And  the  sheriff  may  sue  the  person  escaping,  before  Cro.  El.  53, 
the  sheriff  himself  is  sued  :  for  be  is  always  liable  to  the  p^J^aw. 
original  plaintiff,  and  the  one  escaping  may  die,  or  fly,  before  —2  Esp.  " 
the  sheriff  is  sued  ;  and  it  is  sufficient  for  the  sheriff  to  al-  387. 
Jege  be  is  chargeable  ;  the  party  does  to  him  a  wrong  by  the 
escape,  and  the  rescous  of  himself. 

§  4.  If  the  original  debt  be  £2,000,  and  the  plaintiff  re-  Bui.  N.  P 
cover  £1,000,  against  the  gaoler,  he  may  sue  the  party  es-  69a 
caping,  for  the  residue.    This  case  shows,  the  plaintiff  may 
recover  a  part  only,  against  the  gaoler  or  officer. 

§  5.  It  has  been  adjudged,  that  if  one  committed  on  capias  3  Com.  D. 
utlegatum,  escape,  the  plaintiff  may  recover  <ke  whole  debt,  j^  ^, 
in  damages. 

§  6.  It  has  been  held,  that  case,  not  debt,  lies  for  the  es-  Str&.  001, 
cape  of  an  outlaw,  on  mesne  process,  which  action  is  founded  qThmhioy 
on  the  damages  sustained  ;  and,  if  no  damages  be  sustained,  — 5  d!&  E. 
the  creditor  has  no  cause  of  action.     In  this  case,  the  declare*  37, 41, 

tion  stated,  that  on one  Murry  owed  the  plaintiff £99,  on  J1^*  T* 

two  bills  of  exchange,  to  recover  which,  he  sued  him,  directed 
the  writ  to  the  sheriff,  the  defendant,  who  arrested  him,  and 
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Ch.  6.5.    voluntarily  permitted  him  to  escape.     Verdict  for  the  plaintiff; 
Art.  10.     but  the  jury  found  the  plaintiff  had  not  been  delayed,  or 
\,^ss*+m/    prejudiced  in  his  suit. 

Buller,  J.  said,  when  a  party  is  in  custody,  in  execution, 
the  creditor  has  a  right  to  the  debtor's  body,  and  may  bring 
debt  on  the  statute  for  an  escape,  against  the  sheriff,  and  may 
recover  the  whole  debt ;  but  in  escape  on  mesne  process,  the 
creditor  cannot  bring  debt;  but  must  have  case,  which  is  found- 
ed on  the  damages  sustained*  as  above ;  and  the  sheriff  need 
not  carry  the  prisoner  tp  gaol,  till  the  return  of  the  writ. 
iJfi*  fLE'  §  7*  'n  l^ls  act'on  the  court  held,  that  in  debt  against  the 

font  v.  sheriff  for  an  escape,  the  jury  cannot  give  less  than  the  crtd*- 

Walker.— l    tor  would  have  recovered  against  the  prisoner,  viz  :  the  sum  en- 
Etp.  SS4,       dorsed  on  the  writ,  and  the  legal  fees  of  execution ;  but  the 
Piomer?— 2*   counse'  admitted,  in  the  action  of  the  case,  the  jury  might 
W.  Bl.  1048.  have  given  less  damages,  or  only  nominal  damages ;  and  Gross, 
J.  said,  in  an  action  on  the  case,  for  an  escape,  u  the  jury 
are  at  liberty  to  give  such  damages  as  they  shall  think  right, 
under  all  the  circumstances  of  the  case,  and  a  shilling  is 
i-2§tra  #     frequently  sufficient ;"  "  for  many  cases  arise  of  great  hard* 
153,  Paiiin't  ship,  against  the  gaoler  ;"  "  and  the  action  equally  lies, 
case.  whether  the  escape  was  negligent,  or  voluntary" 

§  8.  See,  as  to  the  quantity  of  damages,  in  this  action  for 
an  escape,  or  neglect  of  duty  in  the  officer,  the  cases  of  AU 
bee  v.  Bartlett,  and  Emery  v.  Goodwin,  post,  and  the  heads 
of  Attorney,  and  Officers,  and  also  Colby  v.  Sampson,  above ; 
in  which,  and  in  other  cases,  it  is  clearly  settled,  the  jury 
may,  in  this  action,  give  less  than  the  original  debt,  or  even 
nominal  damages,  according  to  the  loss  the  plaintiff  may  have 
really  sustained  by  the  act  of  the  officer,  or  by  his  omis- 
sion, taking  the  ability  of  the  debtor,  and-all  other  circum- 
stances into  view. 
27Cm!71  R*        $  9'  ^bt,  for  an  escape,  against  the  sheriff,  lies,  only 
VanSiyckr.  where  the  prisoner  is  in  execution  ;  and  he  is  not  so,  unless 
Hogeboom.-  on  a  ca.  so. :  2.  If  one  be  surrendered  into  the  sheriff's  cus- 
2  Baij'  *  e!'  ^  J»  ky  his  bail,  and  escapes,  debt  does  not  lie,  but  only  care  ; 
^3    *  3.  After  escape  by  the  prisoner  from  custody,  on  ca.  sa*  the 

plaintiff  may  sue  the  sheriff  for  the  escape  ;  also,  at  the 
same  time  take-  a  fieri  facias  against  the  defendant's  pro- 
perty.   The  plaintiff  has  both  remedies.    This  construction 
_     seems  to  be  on  Stat.  Sess.  24,  ch.  28. 
165  167  §  *®°  What  is  prima  facie  evidence  of  an  escape  ?  In  an 

Steward  V.  action  sgainst  the  sheriff  for  an  escape  of  a  prisoner,  charged  in 
Kip.— ch.  execution,  held,  it  was  such  evidence,  adduced  by  the  plaintiff 
^hJt\  D  l0  cnl'l'e  bin*  to  recover,  that  the  prisoner  was  seen  walking  in 
&'e.  689.—  th*  streets,  at  large ;  as  he  could  not  possibly  be  so  walking, 
9  stra.  1083.  and  be  a  true  prisoner  at  {he  same  time.     Also  held,  the 
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Tiff  and  gaoler,  who  bad  taken  the  bond  for  the  prisoner,    Ch.  65. 
was  a  competent  witness — -has  no  interest  in  the  suit.  Art.  11. 

Art.  11.  Further  casts  in  Massachusetts,  &c.  v^*v^/ 

§  1.  Sundry  declarations  against  a  sheriff  for  art  escape  on  Am.  Precede 
execution,  delivered  to  his  deputy ;  also,  against  the  sheriff,  222  to  330. 
for  his  deputy's  false  return,  and  for  his  deputy's  not  execut- 
ing mesne  process  ;  for  an  escape  from  gaol,  before  execution 
levied ;  for  an  escape  on  an  alias  execution. 

§  2.  In  this  case,  E.  H.  Derby  arrested  Jos.  Blake,  in  Bos*  E*ex  Man. 
ton,  in  Suffolk  County,  and  there  took  bail ;  and  previous  to  NoT-  A- D* 
this  term,  other  judgment  creditors  of  Blake,  committed  him  cwtfbww 
to  prison  in  Boston,  on  execution.  by  v.  Biaket 

6  S.  And  the  court  held,  that  his  bail  could  not  have  a  writ 
of  habeas  corpus,  to  bring  him  to  Salem,  in  Essex  County,  to  sur- 
render him  in  court,  in  Derby's  action ;  for,  by  so  doing,  the 
sheriff  might  be  exposed  to  an  escape  in  the  other  actions,  &c. 
But  the  court,  on  a  petition  and  a  statement  of  the  case  in  writ- 
ing, authorised  his  bail  to  surrender  him  in  Boston  gaol ;  and 
the  gaoler  to  receive  him  in  Derby's  suit ;  and  ordered  his 
bail  to  be  discharged,  on  his  signing  an  engagement,  that  he 
would  remain  a  prisoner  in  that  action.  It  seemed  to  be 
well  understood,  by  the  court  and  counsel,  that  the  bail  may 
use  force  to  bring  in  and  surrender  up  their  principal,  and 
even  to  get  men  to  bind  him.  But  2  Johns.  R.  482,  Bigg- 
nellt>.  Forrest,  it  was  held,  where  the  defendant  is  in  gaol  for 
felony,  his  bail  may  have  a  writ  of  habeas  corpus,  in  order  to 
his  surrender  and  their  discharge. 

§  4.  This  was  an  action  on  the  case,  for  $  voluntary  escape  Lincoln, 
of  Prichard's  debtor,  who  was  liberated  by  Woodman,  the  J!8**: 8;^.* 
gaoler.    The  declaration,  at  first,  stated  that  the  sheriff  suf-  nggpri- 7* 
fered  the  escape;  but  on  advice  of  the  court,  it  was  so  chard  t>. 
amended  as  to  state,  that  Woodman  suffered  it,  in  order  that  Hunnewell, 
the  sheriff  might  have  his  action  against  him,  if  he  saw  fit.  Bncnff- 
The  plea,  was  not  guilty.    The  defence  was,  that  the  debtor 
was  admitted  to  his  oath,  and  swore  out  of  prison,  according 
to  law.    Verdict,  that  Woodman  was  not  guilty. 

§  5.  October,  1795,  Albee  recovered  judgment  against  A,  ^ov.  1800> 
took  out  his  execution,  and  delivered  it  to  Turil,  a  deputy  BartletL 
sheriff,  tinder  Bartlett,  the  sheriff  and  defendant.     Turil  took,  iheriff. 
and  levied  on  goods  of  A,  and  paid  over  to  the  plaintiff  a 
part  of  the  debt,  and  entered  that  sum  on  the  execution,  but 
did  not  return  it  in  season.    The  plaintiff  claimed  of  the  she- 
riff the  whole  balance,  remaining  due  on  the  execution  ;  and 
contended  he  was  liable  for  this,  and  that  the  jury  was  bound 
by  law,  to  find  the  amountof  this  balance.  The  sheriff's  coun- 
sel contended,  that  A  was  insolvent ;  hence,  the  jury  ought  to 
inquire  of  the  value  of  the  debt,  and  of  the  real  loss  the  plaintiff 

vol.  ii.  82 
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Ch.  65.    had  sustained  by  the  non  return ;  the  court  inclined  to  this 
.4rf.ll.    opinion,  and  the  jury  gave  a  verdict  for  one  cent  damages. 
v^*v-^/  On  the  review,  this  principle  was  confirmed :  same  principle, 
Aiutr.  522,    reasonable  damages  in  New  York.     7  Johsu.  R.  189,  Russd 
FtNhLri.      v*  Turner  >  and  l  Johns.  R.  215,  Potter  v.  Lansing. 
Knez,  Maw.       §  6.  No  e*cqpe  wAere  the  plaintiff'  discharges  the    debtor. 
April,  1802,;  This  was  assumpsit  on  a  note  of  hand,  and  the  trustees  were 
P  taam  af*   8ummonedi  on  *hc  ^ea  they  owed  Needham,  on  his  execu- 
a)  v.  Need*    ^on  against  them :  On  this  point,  the  facts  were;  Needhaim, 
ham  6  tnw-  June  term,  of  this  court,  1 798,  recovered  judgment  against 
A^ta^S6     Woart>  Sweetzer,  and  Verron,  the  trustees,  for  $1467  56, 
^^    -Quc"  damages  and  costs ;  and  June  96, 1798,  took  out  his  execu- 
tion, directed  to  the  sheriff  of  Suffolk,  &c. ;  June  30, 1798, 
Needham  empowered  Winn  and  Foster,  to  set  it  levied  and 
settled,  who  gave  it  to  Bell,  a  deputy-sheriff  in  Suffolk ;  he, 
July  2,  1798,  took  on  this  execution,  the  household  furniture 
of  Verron,  valued  at  $400,  shewn  by  Foster  and  Winn,  and 
arrested  the  bodies  of  Woart  and  Sweetzer,  who  gave  Foster 
and  Winn,  a  deed  of  certain  lands,  worth  $200,  on  which 
Foster  and  Winn,  about  an  hour  after  said  arrest,  gave  to 
Bell,  the  officer,  a  written  order,  in  these  words,  "  Boston, 
July  2,  1798  :  To  Mr.  Sheriff  Bell.   You  may  relinquish  Mr. 
Verron's  furniture :  Also,  the  persons  of  Woart  and  Sweet- 
zer,  which  you  have  arrested,  at  the  suit  of  Benj.  Needham, 
on  an  execution  in  favour  of  said  Needham,  against  the  said 
Woart,  Sweetzer,  and  Stephen  Verron.    This  is  until  further 
orders.  Signed,  Abraham  Foster. 

Joseph  Winn. 
Boston,  July  2,  1 798.    I  have  received  the  said  execution 
of  Mr.  Bell.  Signed,  Jos.  Winn. 

Abraham  Foster." 
Accordingly,  the  said  furniture  and  persons  were  dis- 
charged. July  3,  1798,  Woart  and  Sweetzer  received  back 
the  said  deed,  and  paid  Foster  $175  in  lieu  of  it,  which  he 
endorsed  on  the  said  execution  thus :  u  Received  of  Woart 
and  Sweetzer,  $175,  being  the  net  proceeds  of  the  sale  of  a 
certain  piece  of  land,9'  &c.  "  which  is  in  part  satisfaction  of 
the  within  execution."  All  this  was,  in  substance,  returned 
on  the  said  execution:  Foster  kept  the  $175,  and  endorsed 
it  on  his  note  against  Needham.  At  the  time  this  action  was 
brought,  the  said  judgment  could  not  be  enforced,  without  & 
scire  facias,  or  an  action  of  debt  on  it. 

On  these  facts,  the  court  discharged  the  trustees,  as  not 
being  debtors  to  Needham,  on  the  general  principle,  that 
where  the  body  is  taken  in  execution,  and  discharged  by  the 
assent  of  the  creditor,  it  is  *  final  discharge  ;  and  as  the  power 
to  Foster  and  Winn,  could  not  be  produced,  (being  lost,  and 
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the  trustees  stated  it  to  be  full  and  adequate,  to  settle  and    Ch.  65. 
compromise,  it  could  not  appear  but  that  Needham  assented.     Art.  11. 

llie  authorities  were  2  W.  Bl.  1 235,  Hayling  v.  Mullhull ;  v^*v-w 
4  D.  &  E.  825,  Macdonald  v.  Bovingtone ;   5  Co.  87  to  89,  2*  J«f  •  it 
BlumsJieUPs  case ;  4  Burr.  2482,  Vigers  v.  Aldrick  ;  1  D.  &  E.  ch#  24' 
557,  Jaques  v.  Withy  ;  6  D.  &  E.  525,  Clark  v.  Clements  ;  2 
East,  243 ;  Cowper,  72,  might  have  been  added :  Here  were 
three  defendants,  the  bodies  of  two,  were  disharged,  and  satis- 
faction for  part,  endorsed  on  the  execution,  and  the  discharge 
was  till  further  orders.     See  Debt  for  escape,  1  Saund.  34, 
35,  William's  notes ;  Turner  v.  Hague, 7D.&E.  420 ;   Da 
Costa  v.  Davis,  1  Bos.  &  P.  242. 

§  7.  This  was  an  action,  for  breaking  and  entering  the 
plaintiff's  dwelling-house,  in  Topsfield.  In  this  case,  the 
court  stated  the  law  to  be,  as  follows : 

1  st.  The  defendants,  the  four  assistants  of  the  constable,  Euex,  Man. 
might  give  their  matter  in  justification,  in  evidence,  on  the  g^j^JJS 
general  issue.  Emerson  v. 

2d.  The  constable's  return  on  his  warrant,  made  after  he  Baich  and 
was  sued,  and  stating  facts,  specially,  might  be  read  to  the  four  otneri- 
jury ;  because  it  is  a  rule  of  law,  that  an  officer  cannot  jus- 
tify under  a  warrant,  or  any  returnable  process,  until  he  has 
returned  it ;  and  he  is  bound  to  make  a  true  one,  on  oath ; 
and  if  he  do  not,  he  is  liable  for  a  false  return ;  and  he  is 
bound  to  make  a  return,  as  his  warrant  may  be  material,  for 
the  defence  or  justification  of  other  persons,  and  this  return 
is  conclusive  against  strangers  ;  but  is  not  conclusive  for  the 
officer,  in  the  action  between  him  and  the  plaintiff's. 

3d.  The  officer  cannot  break  the  door  of  the  defendant's 
dwelling-house,  in  a  civil  process,  at  all. 

4th.  Only  a  man'*  own  house,  is  his  castle,  and  not  the  house 
of  a  third  person ;  and  if  a  third  person,  escaped  into  my 
house,  in  a  civil  or  criminal  process,  it  is  no  place  of  pro- 
tection for  him ;  still,  however,  it  remains  my  place  of  secu- 
rity, and  before  the  officer  can  break  my  housfe,  to  take  this  . 
third  person,  stranger,  or  inmate,  he  must  give  me  notice  of 
his  business ;  request  the  house  may  be  opened,  and  allow 
me  a  reasonable  time  to  put  my  family,  Slc.  in  order,  and 
then,  if  the  officer  is  not  admitted,  he  may  break  the  door  • 
and  if  the  inmate,  or,  as  in  this  case,  the  lodger,  leave  the 
door  open,  it  is  the  same  as  if  the  owner  leave  it  open. 

5th.  In  this,  and  in  another  case,  this  term,  the  court  held, 
that  if  an  officer  have  an  execution  against  a  man,  and  it  is 
to  be  levied,  according  to  our  statute,  on  his  dwelling-house,  as 
the  precept  commands  the  officer  to  deliver  to  the  creditor, 
seisin  of  the  house,  he  may  break  doors,  to  make  livery  of 
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Ch.  65.     seisin,  and  turn  the  owner  out  of  the  same,  as  in  a  writ  ef 
Art*  12.    habere  facias  possessionem ;  this  is  necessary,  in  order  to  give 
v^»vw  possession. 

Fogarty't  §  8.  Facts,  November  1 797r  one  Winn  sued  out  a  writ  of 

Man  ^Kov'  aWac'wnen't  against  Fogarty,  and  delivered  it  to  Turil,  a  de- 
ns?.' °F"  puty-sheriff,  and  he  and  Winn,  and  two  assistants,  went  to 
the  house  of  Fogarty,  in  Salem,  to  attach  some  tallow,  in  his 
cellar :  Between  his  room,  where  he  shut  himself  up,  and 
his  yard,  there  -was  a  small  pantry,  about  eight  feet  square, 
adjoining  his  house ;  and  the  outer  door  led  into  the  pantry, 
and  the  door  from  thence,  led  into  his  room.  The  officer 
and  his  assistants,  just  after  sunrise,  lay  behind  the  pantry- 
door,  the  outside,  and  when  Fogarty's  aired  man  opened  it, 
i  to  let  a  small  girl  out,  the  officer  or  one  of  his  assistants,  seiz- 
ed the  door,  and  kept  it  open,  and  they  entered  the  pantry, 
and  then  requested  Fogarty  to  open  the  inner  door,  informing 
him  of  the  precept:  He  refused, ^nd  then  the  officer  and 
his  assistants,  broke  open  the  inner  door,  and  seized  Fogarty, 
who  defended  himself  and  his  room,  with  an  axe,  pistols,  &c 
The  court  held,  that  this  breaking  was  legal,  and  so  his 
resistance  was  unlawful,  (and  fined  him  $20,)  being  prose- 
cuted for  an  assault :  And  further,  that  a  man,  on  a  civil  pro* 
cess,  had  a  right  to  break  an  inner  door,  he  having  entered 
an  outer  door,  found  open  ;  that  the  officer  bad  nothing  to  do 
with  the  intent  of  opening  the  door ;  that  in  criminal  process, 
after  demand,  the  officer  may  break  an  outer  door :  do,  on  a 
writ  of  possession ;  and  so,  on  a  writ  of  execution,  levied  on  a 
dwelling-house,  or  where  a  house  is  appraised  off,  to  the  cre- 
ditor. 

Art.  12.  Pleadings  and  evidence.— r§  1.  The  pleadings  and 
evidence,  in  many  cases,  under  this  head,  nave  already 
,  been  stated,  and  will  be  further  considered,  in  Debt,  for  es- 
capes, &c.  In ,  all  these  actions  on  the  case,  for  escapes, 
false  returns,  and  rescues,  the  general  issue  is,  not  guilty. 
The  declaration  is  the  part  of  the  pleading,  that  requires 
much  the  most  attention ;  and  in  forming  this,  the  general, 
and  established  principle  is,  to  frame  it  concisely  and  cor- 
rectly, on  the  facts  of  the  case.  Whenever  the  plaintiff,  in 
this  action,  complains  of  the  conduct  of  the  officer,  or  de- 
fendant, as  being  injurious  to  the  plaintiff,  either  in  escapes, 
false  returns,  or  rescues,  he  must  state  and  prove,  he  has 
thereby  sustained  damage ;  and,  generally,  he  must  state 
and  prove,  enough  to  shew  a  good  cause  of  action,  in  which, 
to  his  prejudice,  the  tortious  act,  he  complains  of,  was  com- 
mitted. If  in  mesne  process,  or  on  a  foreign  judgment,  the 
original  ground  of  action,  must  be  shewn ;  and  if  on  a  judg- 
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ment  of  record,  this  must  be  stated  and  shewn ;  and  a  legal    Ca.  65. 
arrest  must  be  stated  and  proved.  Cowp.  63.  ArU  12. 

,  §  2.  In  the  defendant's  pleading,  it  is  a  rule,  that  in  this  s^v-^/ 
action  for  an  escape,  he  shall  never  plead,  or  rive  in  evidence*  L^i*18"*255' 
that  the  first  suit  was  improperly  commenced,  when  he  is  the  22— acbh" 
officer,  whenever  he  could  justify  under  the  process,  and  0n  Pi.  300. 
that  is  only  when  irregular,  or  erroneous,  and  not  void.  9  — 8  D.  &  E. 
Saund.  101 5  1  Saund.  74.   Cowp.  63.  m- 

§  3.  As  in  a  count  on  a  voluntary  escape,  the  plaintiff  may  J  Saund.  35, 
prove  a  negligent  one  5  it  is,  generally,  safest  to  declare  on  a  JjJJJ  *'ote 
voluntary  escape,  whenever  it  is  doubtful,  where  the  evidence 
will  prove  that  or  a  negligent  escape.     See  art.  7,  s.  12. 

§  4.  The  officer  is  not  liable,  if  the  prisoner  go  out  of  pri-  g^0^.?' 
son  by  the  creditor's  assent ;  and  assent  by  parol,  is  good  ^ 
evidence,  if  before  the  going  out :  The  plea,  no  escape,  ad- 
mits the  arrest.  2  Phil.  Evid.  235. 

§  5.  Though  the  statutes,  Westminster  2;  and  1  R.  2,  ch.  Saund.  138. 
12*  g*ve  "  an  action  of  debt,  agjainst  the  sheriff  or  gaoler,  to  ^^j??*'* 
recover  the  sum  at  once,  for  which  the  prisoner  was  charged,  Cites2  D.& 
in  execution ;  these  being  affirmative  statutes,  do  not  take  E.  129.— 2 
away  the  common  law  remedy,  so  that  the  creditor  has  still  ^Jm1^ 
his  election."    If  he  bring  debt,  he  recovers  the  whole  debt.  1043. 
of  the  officer ;  but  if  he  brings  cast,  he  recovers  such  dama- 

Ses,  as  the  jury  are  inclined  to  give ;  and  in  this  action,  the 
efendant  may  plead  the  statutes  of  limitations,  "  as  well  be- 
cause the  action  lay  at  common  law,  as  because  the  words 
of  the  statute  are,"  u  all  actions  upon  the  case." 

In  debt,  on  an  escape,  the  commitment  is  but  induce-  2  Sajk-  ^5- 
ment;  and  though  not  alleged  with  aproutpatelperrecordum,  jj^wate*** 
it  is  well  on  a  general  demurrer :  2.  An  administrator  cannot  Briggs. 
sue  in  his  own  right,  for  the  escape  of  one,  in  execution,  on 
a  judgment,  recovered  by  the  administrator,  in  right  of  his 
intestate*    But  see  2  D.  &  E  J  26,  which  seems  to  be  con- 
trary* 

§  6.  Case  against  the  defendant,  as  sheriff  of  Suffolk,  for  13  Mass.  R. 
a  false  return,  &c.  made  by  Billings,  one  of  his  deputies,  16^'  ^J?2 
stating  he  had  arrested  one  Ingraham's  body,  and  taken  bail ;  v*   ra 
and  for  not  returning  an  execution ;  when,  in  fact,  he  had 
not  taken  bail,  hut  having  arrested  him,  let  him  go  at  large, 
on  his  promise  he  would  execute  a  proper  bail  bond :  The 
defendant's  plea,  or  objection  to  the  action  was,  that  the  bail 
bond  was  not  demanded,  nor  the  suit  commenced,  within  a 
year  after  the  judgment  against  Ingraham.     Held,  the  plain- 
tiff had  a  right  to  recover  any  time,  before  barred  by  the 
general  statute  of  limitations :  2.  The  plaintiff,  in  such.  ac-. 
tion,  is  not  bound  to  shew  a  demand  of  the  bail  bond,  within  a 
year  from  the  judgment :  3.  The  action  is  grounded  on  a  re- 
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Ch.  65*  turn  on  the  writ ;  false,  in  fact.  Hence,  the  right  of  action 
Art.  12.  remains  against  the  officer,  after  the  bail  may  be  discharged 

*^*"-v-^^  by  lapse  of  time ;  especially,  if  he  do  not  return  the  execu- 
tion in1  due  time :  4.  The  limitation  of  a  scire  facias,  against 
bail,  is  his  personal  privilege ;  which  cannot  be  transferred 
to  an  officer,  who  has  neglected  his  duty.  Retaking  on  fresh 
pursuit,  must  be  pleaded  specially.    2  Phil.  Evid.  235. 

Cro.  E.  852,      §  7.  But  no  action  lies,  for  a  false  return  quite  immaterial ; 

??"?•  as,  where  case  was  brought  against  a  sheriff,  who  arrested 
a  defendant,  and  suffered  him  to  go  at  large ;  but  returned 
lanquidus  in  prisona :  The  sheriff  confessed  this,  but  plead, 
he  let  him  go  at  large  on  bail,  according  to  23  H.  6,  hoc  pa- 
ratas,  &c. ;  the  plaintiff  demurred,  because  the  defendant 
did  not  answer  to  the  false  return,  that  he  was  lanquidus,  &c. 
But  the  court  held  the  plea  well  enough,  because,  when  the 
officer  executed  the  writ,  and  took  bond,  according  to  the 
statute,  (as  he  was  compellable  to  do,)  and  returned  Tie  took 
him,  it  was  not  material  to  the  plaintiff,  though  he  returned 
lanquidus,  &c.  as  that  was  only  for  excuse,  for  his  not  having 
the  body. 

13  Mass.  R.       §  8.  What  is  a  sufficient  return,  by  an  officer,  to  ground 

t^Sha™116  an  acl*on  against  bail.  The  principal  was  an  inhabitant  of 
Bath,  in  the  county  of  Lincoln,  and  being  accidentally,  in 
Portland,  was  arrested  by  a  constable  ot  Portland,  at  the 

Plaintiff's  suit,  in  the  original  writ^retumable  to  the  Common 
leas,  for  Cumberland  county,  and  the  defendant,  an  inhabi- 
tant of  Portland,  become  his  bail:  Plaintiff  got  judgment, 
and  execution  issued,  directed  to  the  several  sheriffs  of  Lin- 
coln, and  Cumberland,  and  to  the  constables  of  the  towns,  in 
these  counties ;  plaintiff  delivered  it  to  a  deputy-sheriff  of 
Cumberland,  who  returned,  he  had  made  diligent  search,  and 
could  not  find  either  property  or  the  body  of,  &c. ;  and  re- 
turned the  execution,  in  no  part  satisfied :  Held,  this  return 
was  a  sufficient  foundation,  for  a  scire  facias  against  the 
bail,  though  the  search  was  made  in  one  county  only,  and 
the  defendant  lived  in  another;  and  so  it  appeared  in  the 
execution  against  him.  (See  Brown  v.  Wallace,  ch.  150,  a. 
6,  s.  13;  ch.  190,  a.  3,  s.  4;)  but  the  search  was  in  the 
county  in  which  the  arrest  was. 
15  Mass.  R.  §  9.  False  returns  ;  how  it  may  make  the  officer,  as  bail, 
82,  Simmons  liable.    The  defendant's  deputy  returned,  he  had  arrested 

shfiiaf ford'  one  Sargent* and  taken  bail>  (in  fact> took  on,y  s's-  bond  3) 

plaintiff  got  judgment  against  Sargent,  execution,  &c.  The 
deputy  refused  to  deliver  the  bond  to  the  plaintiff;  also,  neg- 
lected to  file  it  in  the  clerk's  office.    Held,  that  in  the  plain- 
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tiff's  action  on  the  case,  against  the  sheriff,  he  cannot  show,    Ch.  65. 
in  mitigation  of  damages,  that  Sargent  was  poor,  and  unable     Art*  13. 
to  pay.    In  such  case,  and  by  such  conduct,  the  officer  b$-  v^y<v 
comes  as  bail,  who  cannot  allege  his  principal's  poverty. 

§  10.  When  the  officer's  taking  bail,  is  no  defence  in  cases  of  4  Maule  & 
escape  ;  as,  where  it  is  put  in  after  the  term,  in  which  the  JjJjJ^7' 
writ  is  returnable,  and  the  action  is  brought  against  him,  for  Norril** 
an  escape,  before  the  bail  is  put  in ;  was  an  escape  on  mesne 
process ;  no  putting  in  bail  after  such  term,  but  any  time  in 
it,  as  it  is  all  one  day,  will  defeat  an  action,  brought  before. 

§11.  Officer  liable  for  false  return  of  nulla  bona,  to  a  fieri  4  Maale  & 
facias ;  case  against  a  sheriff,  for  such  return,  execution  ^lw*  349» 
was  agsinst  the  goods  of  R.  and  J.  Stone ;  plaintiff  alleged  cS^ 
in  one  count,  "though  said  R.  and  J.  Stone,  had  goods  and 
chattels,  within  the  bailiwick  of  the  sheriff,  sufficient  to  sa- 
tisfy the  debt  and  damages,  &c.  yet  the  defendant,  &c.  did 
not  pay  the  debt  and  damages,  aforesaid ;  but  did  falsely  re- 
turn, that  the  said  R.  and  J.  S.  had  not,  nor  had  either  of 
them,  any  goods  or  chattels,  whereof  he  could  levy  the  said 
debt  and  damages,  or  any  part  thereof."    The  other  count 
made  a  like  allegation,  as  to  R.  Stone,  only.    The  plaintiff 
did  not  prove  that  R.  Stone,  had  any  effects.    Judgment  for 
the  plaintiff,  for  the  first  allegation  is  several,  the  legal  effect 
of  it  being  that  R.  and  J.  Stone,  both  or  either  of  them,  had 
goods,  &c. 

6  12.  If  an  officer  have  an  execution,  and  an  opportunity  1  Day's  Ca. 
to  levy  it,  and  fail  so  to  do  5  a  return  of  nulla  bona,  and  non  J^'J^J01*  •• 
est  inventus,  is  a  fake  return.  U|^" 

§  13.  A  bad  return,  not  amendable,  after  five  years,  &c.  ac-  l  Cainet'  R. 
cording  to  the  truth  of  the  case,  by  a  former  sheriff,  by  stat-  |7! Patter  Vm 
ing  the  defendant  had  escaped  from  prison,  if  at  a  time  when    "**** 
many  others  broke  prison.    An  officer's  bond  for  ease  and 
favour,  other  than  the  law  allows,  is  void.   Chipman,  49. 

Art.  13.  Several  cases. 

§1.  The  imprisonment  of  the  sheriff's  person,  operates  Kirby,  4S- 
as  a  release  of  the  prisoners  of  the  county ;  he  being  ex  offi- 
cio keeper  of  the  prison. 

§  2.  How  an  action  against  him  is  transitory,  for  not  re-  Kirby,  113, 
turning  an  execution ;  as  one  issued  from  the  Superior  Court,  J^7  *# 
in  Connecticut,  and  he  do  not  return  it,  an  action  lies  against 
him,  in  the  county  where  either  party  dwells,,  whether  the 
original  judgment  was  rendered  there  or  not. 

§  3.  A  reasonable  opportunity,  to  produce  estate,  ought  to  Kirby,  180. 
be  allowed  by  the  officer,  to  the  debtor,  after  arrested. 

§  4.  Power  of  the  deputy  in  Connecticut :  All  writs,  di-  Kitby,  237, 
rected  to  the  sheriff,  may  be  executed  by  the  deputy,  gene:  537tciapk  »• 
ral  or  special,  though  not  specially  described  in  the  airec-    ra7# 
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C«.  65*    tion,  and  whether  on  mtesne  process  or  execution :  3.  Thi 
•flr*.  16.  power  of  the  sheriff  to  depute,  is  incident  to  his  office,  and 
v^v^/  cannot  be  restrained,  unless  by  positive  statute.    The  she- 
riff may  depute  an  inhabitant  of  his  town,  to  serve  an  exe- 
cution on  the  collectors  of  ta?es,  of  such  town,  for  arrears  of 
state  taxes,  though  such  town  be  responsible  to  the  state,  if 
the  collector  fail. 
4  Day^  Ca.       §  5.  ]f  an  execution  debtor,  refuse  to  show  property,  when 
GfeMm^fc*'  demanded  by  the  officer,  saying  the  proceedings  are  illegal, 
ai.  the  officer  may  levy  on  his  body,  though  the  debtor  have 

personal  estate,  amply  sufficient  to  satisfy  the  execution ;  and 
a  return  of  nulla  bono,  and  nm  est  inventus,  where  the  body 
can  be  taken,  and  such  denial  made,  would  be  a  false  return. 
9  Johns.  R.        §  6.  If  the  sheriff,  in  New  York,  seize  and  sell  the  goods 
D  nton  &     °^  ^c  debtor  *n  execution,  he  is  answerable  to  the  creditor, 
ai.r.  Living-  f°r  the  amount,  though  he,  the  sheriff,  deliver  them  to  the 
stop.— 2        purchaser,  without  receiving  the  money 5  and  assumpsit  lies 
la*1"-- 13d"    aga*nst  the  sheriff,  for  the  amount  of  the  sales  made  by  him, 
Johns  R.       under  a  vendition*  exponas ;  and  if  such  purchaser  refuse  to 
255,      "       pay  for  the  goods,  the  creditor  has  no  remedy,  but  against 
Fltageriand   the  sheriff;  and  in  such,  if  he  return  nulla  bona,  it  is  a  false 
*.   wart.       return,  though  he  never  obtains  the  purchase  money. 
9  Johns.  R.       §  7.  A  new  sheriff  takes  a  bond  for  his  security,  on  allow- 
Taimadre  r.  *DS  Prl&OT*  liberties,  to  the  prisoner  in  execution,  stating  the 
Richmond.  *  amount  of  the  execution  ;  this  is  conclusive,  as  to  the  facts ; 
and  if  the  sheriff  be  sued  for  an  escape,  he  cannot  allege  it 
was  not  the  true  sum,  or  that  the  plaintiff  had  notice  of  the 
true  sum,  before  the  escape.     2  Phil.  Evid.  131. 
9  Jfctan.  R.       §  8.  A  defendant,  arrested  on  mesne  process,  was  by  his 
*M«tt**  **^  surrendered  to  the  sheriff,  in  their  discharge;  he  allowed 
him  to  go  at  large,  within  the  gaol  liberties,  on  giving  the  usual 
bond.    Afterwards  the  defendant  escaped,  and  parsed  beyond 
those  liberties,  and  the  sheriff,  October  1,  1810,  assigned  the 
bond  to  the  plaintiff,  who  sued  it.    Held,  the  taking  of  the 
bdnd  was  authorized  by  the  act  of  March  30,  1801,  (sess. 
24,  ch.  91,)  the  defendant  ^being  in  custody,  on  civil  process, 
only ;  hence,  assignable  on  the  act  of  March  28,  1809.  The 
plaintiff,  in  a  suit  on  such  a  bond,  when  there  is  an  escape,  is 
prima  facie,  entitled  to  recover  the  whole  debt,  due  in  the 
original 5  and,  on  proof,  at  least  as  much  as  he  has  lost  by 
the  escape. 
9  Johns.  R.        §  9.  A  construction  of  the  deputy's  bond,  to  the  sheriff, 

^Roy«TeM  *ty*  not  ,imit  il  to  lhe  dePuty's  faille  in  good  faith,  and  due 
discretion ;  as  where  a  deputy  gave  his  bond  to  the  sheriff, 
to  save  him  harmless,  concerning  all  writs,  processes,  &c.  by 
his  deputy.    The  plaintiff  replied,  and  assigned  a  breach, 
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that  the  defendant  had  arrested  A  B,  on  a  ca.  ad.  resp.  and    Ch.  65* 
suffered  him  to  escape,  without  sufficient  bail ;  and  that  the    Ark  8* 
plaintiff  had  been  attached,  for  not  bringing  in  the  body,  v^rs^^s 
&c.  and  obliged  to  pay  a  certain  sum,  and  was  damnified. 
The  defendant  rejoined,  that  he  took  sufficient  bail ;  to  wit, 
C  D,  who  executed  the  bail  bond  with  A  B,  for  his  appear- 
ance, and  was  at  the  time,  good  and  responsible,  &c.     On 
demurrer,  the  rejoinder  was  adjudged  bad;  and  that  the 
defendants,  by  the  bond,  assumed  every  risk  which  the  law 
attached  on  the  execution  of  the  process ;  one  of  which  was, 
the  continued  responsibility  of  the  bail  to  the  arrest,  and  the 
words  in  the  bona  were  not  to  be  limited,  &c.  as  above* 

§  10.  An  indenture,  assigning  prisoners,  from  the  old  to  9  Johns.  R. 
the  new  sheriff,  specified  a  suit  by  the  name  of  *Tallmadge,  «&,  9i,TaU- 
Smith,  &  Co.  v.  Edward  Brockway ;"  held,  sufficient! v  cer-  Sffiid. 
tain,  without  riving  the  names  of  all  theplaintifis,  at  largte. 
It  was  a  sufficient  notice  to  the  new  sheriff,  of  the  execution 
against  the  prisoner. 

§  11.  Parol  evidence  admissible,  to  prove  the  contents  of  18  J°*"?**R- 
a  writ,  against  the  officer  who  withholds  it ;  as  in  debt  for  an  ^^  r!m" 
escape  of  a  prisoner,  in  execution,  against  a  sheriff,  such  Bree*,' Scott 
evidence  is  allowed,  to  shew  the  execution  issued ;  that  it  *.Shaw — 15 
was  delivered  to  the  officer,  and  an  arrest  on  it,  where  he  JS?* R* 
had  neglected  to  return  and  file  the  ca.  so*  and  refused  to 
produce  it  at  the  trial,  though  notified  so  to  do. 

§  12.  If  on  a  habeas  corpus,  the  sheriff  take  a  prisoner  out  18  Johns.  R. 
of  his  county,  and  return,  without  unnecessary  delay,  it  is  4s'g^SS^m 


no  escape ;  and  he  need  not  always  keep  him  in  sight,  or 
with  such  strictness,  as  before. 

§  IS.  An  officer  releases  his  prisoner  on  execution,  on  A's  13  Johns.  R. 
promise  to  return  him  on  a  day  named,  or  pay  the  debt ;  ^*»  B^e*1" 
this  is  a  void  promise,  and  here  is  an  escape.    Notes,  forms   r  '*      ey# 
of  declaration,  pleas,  &c.  referred  to ;  see  5  Wentw.  222  to 
255 ;   7  Wcntw.  370,  382,  503,  507.    Declarations  for  res- 
cuing A  B,  indebted  to  the  plaintiff,  and  was  in  the  sheriff's 
custody ;  8  Wentw.  432,  434 ;  for  false  return,  447, 448,  and 
449,451,455;  for  an  escape,  456,458;  for  false  return, 
480,  462 ;   for  an  escape  and  fake  return,  482,  484 ;  for 
an  escape,  484,  485 ;  tor  an  escape  and  false  return,  486, 
488 ;   for  false  return,  488,  490 ;   for  afti  escape,  490,  492 ; 
for  an  escape,  492,  495 ;  for  false  return,  495,  500 ;  four 
counts ;  for  do.  500,  502 ;   8  Wentw.  index,  33  to  39,  forms 
referred  to  in  various  English  books. 

vol.  ii.  83 
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CASE  ON  TORTS.    FENCES. 


See  Damage  Art.  1.  General  Principles.  §  1.  Our  law  for  making  and 
Feasant.  repairing/enm,  is  partly  common  law,  derived  from  En^ 
Engliihde-  janj?  ang  partly  our  statute  law;  this  statute  law,  in  prince 
fences*  ;*and  P'e*  has  not  materially  differed  from  the  common  law,  as  k 
especially  has  been  settled  for  several  centuries, 
those  in  Questions  as  to  fences,  in  Massachusetts,  do  not  appear  to 

stated  Mine-  ^ave  ^een  we^  considered,  in  our  courts  of  law,  especially,  b*» 
what  at  fore  the  American  revolution.  Some  judges,  in  their  decisions, 
large,  be-  seem  to  have  rested  very  much  on  the  ancient  and  general  prin- 
cause  but  ciple9  which  required  the  owner  of  the  cattle  to  keep  them  at 
others  are  his  P^l  5  an^  very  much  on  the  other  general,  and  more 
found  in  modern  principle,  which  requires  the  owner,  or  occupier  of 
the  other  the  fo^  complaining  of  being  trespassed  upon,  to  keep  his 
the  subject  ^an<^  enclosed  with  legal  fences,  at  his  peril.  Accordingly,  in 
it  important  this  case  of  Town  v.  Dodge  &  ah  a  variety  of  decisions 
i7ToWib>r*  "were  c*ted  t°  these  purposes,  English  and  American ;  and 
Ee^  Mass.  ^e  decision  m  **»  was  wrong,  on  one  of  the  mo6t  important 
A.  D.  1776.*  points  of  the  law,  as  to  fences.  The  case  was  thus :  Town 
owned  a  pasture  in  Ipswich,  bounded  on  one  side  by  a  swamp 
of  woods,  and  this  swamp  was  owned  by  certain  proprietors, 
and  was  badly  fenced  by  them ;  but  Town's  part  was  well 
Fences  by  fenced ;  on  the  other  side  of  this  swamp,  Dodge  and  others, 
Prescription;  owned  a  meadow  in  common,  bounded  by  this  swamp ;  and 
1 1**!.1!?'  between  it  and  said  meadow,  all  the  fence  was  bad ;  the  cat* 
'  tie  of  Town  were  taken  in  this  meadow,  damage  feasant,  by 

Dodge  and  others,  and  came  there  through  their  bad  fence, 
from  Town's  pasture,  through  said  swamp.  The  question 
was,  if  this  taking  was  lawful,  or  if  Town  could  recover ; 
and  the  court  decided  he  could ;  and  able  counsel  acquiesced 
in  the  decision.  It  was  true,  as  was  urged  for  Town,  that 
he  was  not  bound  to  see  the  meadow  of  Dodge,  &c.  fenced 
in  a  legal  manner,  as  it  did  not  adjoin  to  his  pasture,  if  he 
was  bound  to  see  all  the  fence  round  his  pasture,  legally 
made.  But,  it  was  also  said,  that  Dodge  and  others,  were 
not  bound  to  have  their  meadows  legally  fenced  against 
Town's  oxen  in  the  swamp,  where  they  were  trespassers; 
for,  as  has  been  lately  fully  settled,  in  Kust  t>.  Low,  Dodge 
&  al.  were  only  bound,  to  have  their  meadow  legally  fenced, 
against  cattle  legally  put  into  the  adjoining  swamp.    Town's 


see 
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counsel  appeared  to  be  aware  of  this,  and  therefore  urged,    Ch.  66* 
that  he  and  the  proprietors  of  this  swamp,  might  have  agreed  to     Art.  1  . 
pasture  together,  and  then  his  oxen  were  legally  in  the  swamp ;  >^^sr^ 
but  there  was  no  evidence  whatever  of  the  fact.    For  Dodge 
and  others,  it  was  contended,  that  Town  was  guilty  of  the 
first  fault ;  for  he  ought  not  to  have  suffered  his  cattle  to  go 
at  large ;  and,  as  he  did,  he  ought  to  have  paid  for  the  damage 
they  did ;  and  that  it  was  his  business  to  see  the  fence  of  the 
proprietors  of  the  swamp,  between  that  and  his  pasture,  was 
made  legal.     In  this  case,  was  cited  that  of  Potter  v.  Jewett,  See  English 
where  Jewett's  fence  was  bad,  and  Potter's  cattle  came  into  £*■«■ '»  * 
Jewett's  land,  through  the  land  of  a  third  person,  where  _[Hero.7*8. 
Potter's  cattle  were  trespassers,  and  of  course,  against  which,  Thomp.  £96, 
Jewett  was  not  bound  to  fence ;  yet  judgment  was  given  |p7,Robert|t 
against  Jewett.    Abo,  in  Town  v.  Dodge  &  al.  the  case  of  ^  Raym. 
Vodet  v.  Cross,  was  cited ;  was  the  same  as  Potter  v.  Jewett,  147.— 2 
and  like  decision ;  but  Dodge  v.  Cleaves,  was  like  Potter  v.  Bannd.SpO. 
Jewett,  as  to  the  facts,  and  the  decision  in  the  Superior  Court,  ^[£"74/ * 
was  for  Cleaves ;  and  in  this  case,  Dodge  v.  Cleaves,  it  was 
said  by  Hutchinson  and  the  court,  that  every  man  is  bound  to 
take  care  of  his  sheep  and  cattle,  in  such  a  manner  as  not  to 
injure  his  neighbour. 

§  2.  In  this  case,  several  general  principles  were  settled.  ^k#  **» 
In  it,  the  plaintiff  declared  that  he  was  possessed  of  a  close,  ^i^JL#!l 
adjoining  to  the  defendant's  close,  and  that  the  tenants  and  Form  of  de- 
occupiers  of  that  close,  had,  time  out  of  mind,  made  and  re-  claring.  t 
paired  the  fence,  between  the  plaintiff's  and  defendant's  §£  °» * h 
closes ;  and  that,  for  want  of  repairs  of  the  fence,  the  de-      ' 
fendant's  cattle  came  into  the  plaintiff's  close,  and  did  da* 
mage,  &c. 

And  the  court  resolved :  1.  That  the  action  on  the  case,  or 
trespass,  vi  et  armis,  might  be  maintained ;  because  the  first 
wrong  was  a  nonfeasance,  and  neglect  to  repair  the  fence,  and 
that  omission  is  the  gist  of  the  action ;  ana  the  trespass  only 
consequential  damages ;  or  trespass,  because  it  was  the  plain- 
tiff's, and  not  the  defendant's  ground,  in  which  the  damage 
was  donew 

2.  That  this  is  a  charge  on  the  defendant,  to  repair  the 
said  fence  u  against  common  right ;  for  (said  the  court,)  the 
law  bounds  every  man's  property,  and  is  his  fence,  and  this  k 
obliging  another  to  make  a  fence  for  him." 

3.  "  That  when  a  charge  is  imposed  on  another,  and  that 
against  common  right,  and  the  charge  is  laid  on  him,  as 
owner  of  the  soil,  or  tertenant;  the  plaintiff,  in  his  declara- 
tion, must  make  himself  a  good  title;  but,  where  he  declares 
against  the  defendant,  as  a  wrong-doer  only,  and  not  as  ter- 
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(Ph.  66.     tenant,  it  is  sufficient  that  the  plaintiff  declare  on  his  pos- 
Jtru  u      session-" 
^^-,,-^r       4.  "  That  the  plaintiff  has  made  himself  a  sufficient  title, 
in  his  declaration,  by  showing  the  defendant  bound  to  this 
charge,  by  prescription,  which  prescription  is  sufficiently  al- 
leged." 

rio  case  is  recollected,  in  which  it  has  been  decided,  that 
such  a  prescriptive  obligation  exists  here*    But,  as  it  has 
been  decided,  that  Massachusetts  is  old  enough  for  prescrip- 
tion, I  see  no  reason  why  such  a  prescriptive  obligation  may 
not  exist  here,  where  one  party  has,  time  out  of  mind,  made 
and  repaired  the  fence ;  wnich  may  have  been  the  case  in 
many  instances ;  and  it  never  has  been  the  intention  of  our 
statute,  to  interfere  with  such  a  prescriptive  right,  founded, 
in  fact,  or  in  contemplation  of  law,  in  an  original  agreement 
of  the  parties  concerned. 
lSalk.  335.      §  3.  On  this  same  general  principle,  it  has  been  decided, 
— 3  8alk.      that  the  plaintiff  may  declare  in  his  action,  "that  the  occur 
A  iTsus*^-  ^*er*  °'        adjoining  field,  have,  time  out  of  mind,  repaired  the 
SH.Bi.350.  fences  ;  which,  being  out  of  repair,  the  plaintiff's  beasts  es- 
— it  Mod.     caped  out  of  his  ground,  and  tell  into  a  pit ;"   and  that  this 

v68*""iu      **  8U®c*cnt?  "  without  showing  any  estate  in  the  occupiers  ;* 
vent.  284.     ^  not  g<^  £  ^  defendant  himself  prescribes. 

4D.&E.  $4.  This  was  an  action  on  the  case,  on  the  same  general 
318, 320,  principle,  against  the  defendant,  who  was  owner  of  the  fee, 
Ham*11^!—  not  ^P**™?  ^e  fences  of  a  close,  whereby  the  plaintiff 
Cited^*  Cb.  was  damnified,  &c. ;  and  the  court  held,  it  was  the  duty  of 
on  Pi.  349.  the  tenant,  or  actual  occupier,  to  repair  the  fences ;  and  that 
--3  D.  &  E.  he  only  can  be  sued,  if  they  be  not  repaired,  and  not  the 
owner  of  the  fee,  who  is  not  in  possession* 

5  Bac.  Abr.        5  $•  So,  it  is  a  general  principle,  well  settled,  that  if  the 
176, 214.      defendant's  cattle  get  into  the  plaintiff's  ground,  through  the 

default  of  his  fence,  he  has  no  action ;  for  then,  the  damage 
happens  through  the  plaintiff's  own  fault.  But  the  plaintiff 
shall  recover  damages,  if  the  cattle  set  into  his  land,  through 
any  other  fence  than  his  own  ;  and  then  he  is  in  no  fault,  and 
yet  is  damaged  by  the  fault  of  another. 

6  Bac.  Abr.       §  ••  So,  if  it  be  proved,  that  A  turns  his  cattle  into  Black- 
208,  Baker    acre,  where  he  has  no  right,  and  they  stray  into  my  close, 

Us  wihT*'  *°r  want  tff*™*** "  may  ^ave  tkfe  action  against  him ;  for  a 

126.— « H.    man  shall  not  be  trespassed  upon,  where  he  is  in  no  fauk 

Bl.  627.        whatever,  in  keeping  his  land ;  and  I  am  in  no  fault  as  to 

these  cattle,  even  if  my  fence  is  bad ;  for  they  are  trespassers 

in  Black-acre,  and  I  am  under  no  obligation  to  fence  against 

them  there. 

S  Bac.  Abr.       §  7.  The  same  general  principle  was  here  also  held,  as 

113, 184.      where  A  possessed  a  close  next  to  one  possessed  by  B ;  and 
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B*s  close  was  next  to  one  possessed  by  C;  and  a  fence  be-  Ch.66. 
tween  A  and  B,  which  A  was  bound  to  repair,  was  out  of  rt> .  JtrU  2.  . 
pair ;  and  a  fence  between  B  and  C,  which  B  was  bound  to  ^^v*w> 
repair,  was  out  of  repair ;  and  C's  cattle  got  through  B's 
close,  and  bad  fence,  through  A's  bad  fence,  into  his  close* 
And  the  court  resolved,  that  A  might  have  trespass  against 
C ;  for  that  A  was  held  to  keep  his  fence  in  repair,  only 
against  beasts  which  B  should  put  into  his  close,  and  not 
against  those  of  all  persons  coming  there ;  and  that  C  might 
have  his  action  on  tne  case  against  B,  for  not  repairing  the 
fence  he  was  bound  to  repair.  Thus,  the  principle  is  very 
clearly  settled  in  England,  that  a  man  is  not  bound  to  fence 
against  cattle  trespassers,  or  not  lawfully  in  the  adjoining 
land,  out  of  which  they  escape  into  his  land.  It  is  sufficient 
to  state  the  defendant  ought  to  repair,  without  showing  how 
he  is  liable.  3D.  &  E.  766 ;  Salk.  335,  360 ;  2  Saund. 
1 1 4,  Holbach  v.  Warren,  Cro.  J.  665. 

Art.  2.  Massachusetts  Statutes  respecting  fences,  &c.  (also  Eesex^Mas*. 
Maine  Statutes.)  AwiLi& 

§  1.  This  was  an  action  on  the  case,  for  not  building  fen-  w^dbeny 
ces,  grounded  on  our  statute  of  February  21,  1786 ;  and  as  *.  Gott. 
the  declaration  was  framed  on  the  act,  stating  the  substance 
of  the  declaration,  will  also  be  stating  the  substance  of  the 
act.    This  declaration  as  amended,  stated  that  the  plaintiff 
and  defendant  were,  May  2,  1800,  owners  in  severalty,  of 
three  tracts  of  land  in  Gloucester  y  that  the  plaintiff  owned  Mus.  act,  . 
the  middle  tract,  and  the  defendant  the  two  outside  tracts ;  r«*r  21, 
all  adjoining  each  other ;  that  the  said  three  tracts  of  land,  l^eJ^L 
then  were  in  the  occupation,  and  under  the  improvement  of  Maine  met, 
their  respective  owners,  who  were  held,  by  law,  to  make  and  ch.  44,  page* 
maintain  their  partition  fence,  in  equal  halves ;  and  which  1S6' 144* 
land  had  been  improved  in  common,  a  long  time,  without  a 
partition  fence  between  them ;  that  the  plaintiff  was  desirous 
of  improving  his  said  land,  in  severalty;  that  the  defendant  Ken.  act,  of 
refused  to  divide  the  line,  or  build  a  sufficient  fence  on  his  ^£^16£ 
part  of  the  line,  &c. ;  that  the  plaintiff  got  two  of  the  fence-  ^  {   *j 
viewers  of  the  said  town,  legally  chosen  and  sworn,  to  divide  fence  is  fire 
and  set  off  the  defendant's  part  of  the  said  division  fence,  fe<*  Ntfji 
who  gave  reasonable  notice  to  him  thereof;  that  the  said  {£*  jJeattT 
fence-viewers,  May  2,  1800,  divided  said  fence,  and  in  writ-  cannot  creep 
ing  assigned  the  said  Gott  his  share,  and  allowed  him  five  through; 
months  to  build  his  said  fence,  but  that  he  neglected  to  do  it  JJJSrJ 
in  that  time ;  that  the  plaintiff,  after  the  expiration  of  the  namei  hop. 
said  five  months,  did  ouild  his  half  of  the  said  partition  It  seemsTu 
fence,  and  afterwards,  on ,  did  build  the  said  Gott's  half,  jjj*  P**^ 

on,  has  illegal  fence,  he  hai  hif  remedy,  otherwise  not ;  and  thii  act  merely  establish** 
this  principle ;  and  no  other  act  at  to  fences,  appeared  in  10W. 
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Ch.  66<  at  his,  tHe  plaintiffs  cost,  which  half  of  the  said  Gott  was 
ArU  .2.  en  — — >  adjudged  to  be  sufficient  by  two  of  the  said  fence- 
\^vs^/  viewers ;  and  that  the  value  of  the  said  Gott's  part,  with 
their  fees,  was  ascertained  in  writing,  and  amounting  to  $ — , 
and  given  to  him ;  and  that  he,  the  said  Gott,  was  thereon 
requested  to  pay  the  same  to  the  plaintiff,  but  refused,  &c. ; 
by  reason  whereof  the  said  Gott  become  liable  to  pay  the 

plaintiff  double  the  said  sum,  being  in  all  $ ;  of  which, 

the  said  Gott,  (May  2, 1802,)  had  notice ;  and  an  action  haA 

accrued  to  the  plaintiff,  to  recover  the  said  sum  of  $ ,  of 

the  said  Gott ;  yet,  &c. 

Plea,  not  Guilty.  The  plaintiff  failed  in  supporting;  his 
action,  because  he  could  not  prove  any  assignment  of  the 
division  of  the  fence  in  writing ;  nor  any  account  of  the  ex* 
pense  in  writing,  made  out  by  the  fence-viewers ;  nor  any 
demand  of  payment,  one  month  before  the  action  was  com* 
menced ;  all  which  matters  were  made  essential  by  the  said 
act*  And  as  this  was  a  statute  remedy,  and  for  double  the 
costs,  the  court  held  the  plaintiff  strictly  to  bring  his  case 
within  the  act. 

By  the  province  act  of  1693,  only  the  fence-viewer s  could 
recover  the  double  costs  of  building  the  fence. 
Act  Feb.  ti,      §  2»  BJ[  the  ac*  °f  February  21  f  1786,  "  fences  four  feet 
1786,  section  high,  and  in  good  repair,  consisting  of  rail,  timber,  boards,  or 
**  stone  wall;"  are  legal,  and  to  be  kept  up,  as  long  as  both 

Section  3»     parties  improve.    Fence  viewers  are  empowered  on  notice, 
to  assign  in  writing,  to  each  party,  his  part  of  any  disputed 
fence,  and  their  division,  to  be  recorded  in  the  town-clerk's 
office. 
*tcti©n»6,7.      And  when  any  one  ceases  to  improve  his  land,  and  leaves 
it  in  common,  he  cannot  take  away  his  partition  fence,  if  the 
other  party,  continuing  to  improve,  will  pay  for  it,  the  price 
set  by  two  or  more  fence-viewers ;  and  the  price  being  set, 
if  he  do  not  pay  for  it  in  thirty  days,  an  action  on  the  case 
lies  against  him.    But  by  this  act,  both  parties  must  fence 
house  lots,  not  exceeding  half  an  acre  each,  whether  improved 
or  not :  So,  where  one  begins  to  improve ;  he,  by  this  act,  must 
pay  for  one  half  of  the  standing  fences.    This  act  is  in  sub- 
stance, a  revision  of  the  province  laws  on  the  subject,  and 
which  made  no  great  alterations  in  the  colony  laws,  on  the 
same  subject. 
Mass,  act,         §  3.  This  act  directs,  how  the  fences  of  persons,  owning 
•tmmj24'!     several  l°u  *tt  one  fields  shall  be  apportioned,  and  made  and 
common  °    repaired,  whether  for  mowing,  tillage,  &c.    Some  principles 
fields.  will  be  found  in  this  act,  that  merit  attention,  and,  therefore, 

Maine  act,    it  may  be  proper  to  state  the  substance  of  the  whole  act. 

'ch.  44,  p. 
136,  144. 
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By  this  act,  the  proprietors  of  such  field,  or  common  pas-  Ca.  66. 
ture,  in  March,  yearly,  meet  and  make  rules  for  improving  Jfaif  % 
them,  and  each  one  must  maintain  his  part  of  the  fence,  ac- 
cording to  his  number  of  acres,  till  altered  by  a  majority,  in 
a  meeting,  called,  by  a  justice  of  the  peace,  as  the  act  directs* 
But  a  majority  may  make  allowances  for  unimproveable 
lands. 

The  sixth  section  provides,  that  when  any  trespass  is  done, 
in  any  common  and  general  field,  by  reason  of  the  insufficient 
fence  of  any  adjoining  owner,  the  party  injured  may  "pro- 
•cure  two  sufficient  persons  of  good  reputation,  to  view  and  ad- 
judge of  the  damage  done,"  giving  notice  to  the  trespasser,  if 
known  and  resident  in  the  same  town,  or  near  it,  to  be  pre- 
sent,  and  nominate  one  of  the  appraisers,  if  he  see  cause ; 
and  the  damage  is  to  be  paid  according  to  the  appraisement ; 
"  and  where  damage  happens  through  the  insufficiency  of  the 
fence,  the  owner  or  occupant  of  the  land,  to  which  the  defec- 
tive fence  belongs,  shall  be  liable  to  answer  and  make  good 
all  such  damage/9  This  clause  contains  a  general  provision, 
that  the  owner,  or  occupant,  of  the  defective  fence,  shall  pay 
/or  the  damage  done ;  because  this  is  done,  by  reason  of  his 
not  repairing  his  fence,  as  he  ought  to  do;  and  as  no  particular 
remedy  is  named,  it  must  be  oy  an  action  on  the  case,  or 
trespass  vi  et  armis,  as  the  injured  party  may  choose,  and  as 
circumstances  may  direct. 

The  seventh  section  provides,  that  parties,  proprietors  of 
unfenced  loads,  or  in  any  common  field,  must  once  in  two  years, 
on  six  days9  notice,  &c  run  lines,  and  keep  up  their  boun- 
daries by  sufficient  meer»stoncs,  en  penalty  of  10*.  to  be  paid 
by  the  party  neglecting,  to  the  party  "  requesting  to  run  the 
line  » 

The  tenth  and  eleventh  sections  provide,  that  when  any 
creature  is  clandestinely  turned  into  any  general  field,  or  being 
unruly,  break  in ;  and  be  taken  and  impounded  by  a  proprietor 
thereof;  and  the  owner  of  the  creature  bring  replevin,  the  court 
or  justice  may  give  judgment  for  such  proprietor,  on  his  pro- 
ducing satisfactory  evidence,  the  creature  was  clandestinely 
turned  into  the  general  field,  or  u  broke  into  the  same,  in  a  part 
thereof,  where  the  fence  was  good  and  sufficient,  according  to  law, 
gome  other  parts  of  the  fence  enclosing  the  general  field,  being 
deficient  notwithstanding^  This  clause  makes  the  owner  of 
•the  creature,  answerable  for  his  being  unruly,  or  breaking  in 
through  legal  fence,  though  all  the  other  fence  round  the  field 
be  defective,  either  owned  by  him,  or  the  proprietors  of  the 
field.  This  goes  one  step  further  than  the  common  law,  (set 
Damage  Feasant ;)  for,  though  at  common  law,  I  may  have  an 
action  on  the  case,  against  one  who  turns  his  creature  into  my 
field,  badly  fenced  5  for  I  am  not  bound  to  keep  it  against 
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Ch.*  66.  such  wilful  wrongs ;  yet  I  cannot  have  an  action  against  one, 
Art.  S»  whose  creature  breaks  in  over  his  legal  fence,  when  ullmineu 
defective,  at  common  law ;  yet  by  the  above  clause,  in  this 
case,  the  proprietors  of  the  common  field,  are  protected ;  for 
all  their  fence  maybe  defective,  and  the  creature  break  through 
a  legal  part  of  Us  owner's  fence,  and  yet  this  clause  apply, 
and  they  recover  their  damages.  This,  therefore,  is  putting 
the  proprietors  of  general  fields,  or  men  who  choose  to  let 
their  several  lots  lay  in  one  common  enclosure,  for  the  purposes 
of  pasturing,  mowing,  or  tillage,  on  a  ground,  peculiarly  fa- 
vourable to  them,  and  unfavourable  to  the  owners  of  the  ad- 
joining lands.  For  if  their  part  of  the  fence  be  all  legal,  and 
no  part  of  such  proprietors1  fence  be  according  to  law ;  yet 
they  may  impound  such  adjoining  owner's  creatures,  if  they 
break  in  through  his  legal  fence.  This  is  unjust,  and  unequal ; 
for  if  their  creatures  break  through  their  legal  fence,  into  his 
ground,  when  his  part  of  the  fence  is  defective,  he  cannot  tm- 
pound  them,  or  have  case,  or  trespass,  or  any  remedy ;  for  his 
fence  being  bad,  and  theirs  good,  he  is  generally  in  fault,  and 
they  not ;  and  the  law  in  such  case,  does  not  protect  him* 
The  principle,  in  this  case  is  not,  but  may  be  a  good  one,  it 
equally  extended  to  all  adjacent  occupiers.  A  turnpike  road 
made  through  such  general  field,  is  a  dissolution  of  it.  14 
Mass.  R.  440,  Mansfield  v.  Hawkes  &  al. 
Man.  net.         §  4.  By  the  fourth  section  in  this  act,  all  fences  or  buildings 

8^nN7,1'W5,  on  an^  'anck>  "  now  use^  aiM*  improved,  as  public  landing 
^e    man-    piacts^  or  such  ag  may  ^  hereafter,  laid  out  and  appropriat- 
ed to  that  use,  without  lawful  permission  therefor,"  may  be 
abated,  as  nusances.    Maine  act,  ch.  24,  sec.  5. 
Mats,  act,         §  5.  By  the  seventh  section  of  this  act,  buildings  and  fences 

HOT.*7*  are  t'ie  ^>un(^8  °f  twining  fields,  burying  places,  common  land- 
ing places^  highways,  and  private  ways,  where  the  breadth  or 
quantity  thereof,  cannot  be  known  by  records,  or  other 
boundaries ;  provided  such  buildings  or  fences,  have  been 
there  for  more  than  forty  years.  But  where  this  breadth  or 
quantity  is  known  by  records,  &c.  any  building  or  fence  pot 
up  within  sixty  years,  on  any  of  these  places,  or  on  "  any  piece 
of  land,  appropriated  for  the  general  use,  ease,  or  conve- 
nience of  the  community  at  large,  or  for  the  inhabitants  of 
any  particular  county,  town,  district,  parish,  or  precinct,  is  a 
nusance."    Maine  act,  ch.  118,  sec.  26,  27. 

§6.  As  to  these  acts,  it  may  be  observed,  that  that  of  Feb* 
ruary  21,  1786,  repeals  former  laws ;  but  that  of  February 
24,  1786,  does  not;  nor  does  the  replevin  act  of  June  21, 
1789  ;  nor  does  the  impounding;  act  of  Feb.  14,  1789. 

§  7.  The  last  section  provides,  that "  all  divisional  fences, 
between  man  and  man,  snail  be  kept  in  good  repair  through- 
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•at  the*  year,  unless  the  occupiers  of  the  lands  on  both  sides,    Ch.  66. 
otherwise  agrte ;"  and  at  the  end  of  the  seventh  section,  it  is    Art.  3. 
provided,  that  this  act  is  not  "  to  make  void  any  written  v^v^^ 
agreement,  respecting  the  making  or  maintaining  partition 
fences :"    So  that  any  written  agreements,  as  to  fences,  are 
valid  on  the  principles  of  the  common  law. 

§  8.  At  common  law,  a  tenant  for  life  may  have  the  writ  F.  N.  B.297. 
of  curia  claudenda,  to  compel  making  fences ;  and  in  it,  nan 
tenure  is  a  good  plea.  One  may  have  it  quia  timet  /  "  but  it 
lies  only  against  him  who  has  a  close  adjoining  to  the  plaintiff's 
land"  and  only  for  one  having  a  freehold.  This  writ  also, 
confirms  the  general  doctrine,  that  the  laws  respecting  fences, 
relate  only  to  fences  between  adjoining  lands. 

•  $  9.  This  act  provides,  that a  any  person,  injured  in  his  til*  Mass.  act, 
lage,  mowing,  or  other  lands  under  improvement,  that  are  en*  ^j  u> 
closed  with  legal  and  sufficient  fence  ;  whether  such  lands  be  in 
a  common  or  general  field,  or  in  a  close  by  itself;  by  swine, 
sheep,  horses,  or  neat  cattle ;  may  have,  and  maintain  an  ac- 
tion bf  trespass,  quare  clausum  fregit,  against  the  owner  of  the 
cattle,  for  his  damages." 

By  Massachusetts  act  of  February  26,  1800,  towns  are 
empowered,  by  vote,  to  direct  that  neat  cattle,  horses,  &c. 
shall  not  go  at  large,  within  the  limits  of  the  town,  without  a 
keeper,  under  a  penalty  of  25  cents.     Maine  act,  ch.  1 28. 

plhe  fifth  section  provides  a  remedy,  when  cattle  are 
clandestinely  turned  in,  or  break  in  where  the  fence  is  good. 

Art.  3.  Cases,  English  and  American* 

This  was  the  important  fence  cause,  in  which  all  our  fence  Rust  r.  Low 
1  aws  were  largely  considered.   The  case  was,  "o^  tEi§ex 

§  1.  August  29,  1806,  eleven  of  the  cattle,  of  the  plaintiff  Nov. '1809. ' 
in  replevin,  Israel  Rust,  broke  out  of  his  pasture,  on  Riscay 
islana,  in  Gloucester,  into  David  Low's  marsh,  where  the 
fence  of  both  was  defective ;  thence  passed  into  Riggs'  marsh ;  k 
thence,  into  the  marsh  of  Mrs.  Abigail  Trask,  where  the  de- 
fendants, as  her  bailiffs,  and  by  her  command,  took  them  da- 
mage feasant,  and  impounded  them,  and  left  with  the  pound- 
keeper  a  writing  signed,  demanding  $60  for  the  damage  done, 
and  stating  the  cause  of  impounding  these  creatures.  Each 
piece  of  marsh  lay  adjoining  to  Rust's  said  pasture ;  the  fence 
between  which  pasture,  and  each  piece  of  marsh,  was  bad; 
and  there  was  no  fence  between  the  pieces  of  marsh,  or  clos- 
es of  Low  and  Riggs,  nor  between  the  pieces  of  marsh,  or 
close  of  Riggs  and  Trask. 

August  30,  1806,  Rust  replevied  them,  for  unlawful  taking  [Many 
and    impounding,  and  unlawfully  detaining  them.    Damage  pleadings  at 

damage  feasant.    9  Wentw.  index,  ftc.  71, 82.] 
VOL.  II.  G4 
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Ch.  65.    £  to  the  plaintiff;  he  gave  bond  to  prosecute,  in  com* 

Art.  1.  mon  form,  and  to  pay  such  costs  and  damages,  as  the  defen- 
dants' might  recover  against  him ;  and  also,  to  return  the 
cattle,  if  so  awarded. 

The  defendant's  plea  before  the  justice,  was  a  justification, 
as  bailiffs  of  Abigail  Trask,  and  by  her  command ;  that  the 
cattle  were  in  her  salt  marsh,  damage  feasant,  &c.  and  they 
took  and  impounded  them ;  reserved  liberty  to  plead  any 
other  plea,  as  her  bailiffs.  The  plaintiff  elected,  on  the  act 
of  June  21,  1789,  to  have  the  cause  carried  to  the  Supreme 
Judicial  Court,  November  term,  1806;  the  plaintiff,  by  con* 
sent,  amended  his  declaration,  and  laid  the  taking,  on  the 
marsh  of  Abigail  Trask.  The  defendant  demanded  above 
80s.  damages,  and  recognized  to  enter  the  action  and  prose- 
cute to  effect.  In  this  court,  the  above  plea  was  pleaded,  hoc 
paratus.* 

*  Rust's  plea  in  bar,  was,  u  And  the  said  Rust  says,  that  the  said  I*, 
and  S.  ought  not,  as  bailiffs  of  the  said  Abigail,  to  acknowledge  the  tak- 
ing of  the  said  cattle  just,  by  reason  of  any  thing  above  alleged ;  be- 
cause he  says,  though  true  it  is,  that  the  said  three  acre*,  the  place  in  which 
the  said  cattle  were  taken,  was  the  soil  and  freehold  of  the  said  Abigail. 
Tet  he  further  says,  that  at  the  time  when,  &c.  he,  the  said  Rust,  was 
seized  in  his  demesne,  as  of  fee,  of  a  close  called  Biscay  island,  in  said 
Gloucester,  containing  twenty  acres,  contiguous  to  the  said  three  acres ; 
and  also,  to  a  close  of  David  Low  ;  and  also,  to  a  close  of  — : —  Riggs ;  and 
that  his  said  close  was  enclosed  by  a  fence  ;  and  that  the  partition  fence  be- 
tween his  said  close,  and  the  said  three  acres,  and  the  said  closes  of  the  said 
Low  and  Riggs,  war  not  a  legal  and  sufficient  fence,  but  was  in  many  places, 
between  the  said  three  acres,  and  each  of  said  closes,  ruinous  and  broken 
down*  and  that  bis  said  cattle  escaped  from  his  said  close,  into  the  said  close 
of  the  said  Low,  through  the  defect*  of  the  said  partition  fence  between  the 
same  closes,  against  the  will,  and  without  the  knowledge  of  the  said  Rust ; 
and  he  further  says,  that  the  close  of  the  said  Riggs,  was  contiguous  on  the 
one  side  to  the  close  of  the  said  Low,  and  on  the  other  side,  to  the  said  place 
in  which,  &c. ;  and  that  there  was  no  partition  fence,  between  the  said 
close  of  the  said  Low  and  said  Riggs1  close  ;  nor  between  the  said  Riggs* 
said  close,  and  the  said  place  in  which,  &c. ;  and  that  his  said  cattle,  with- 
out his  knowledge,  and  against  his  will,  erred  from  said  Low's  said  close,  on 
to  said  Riggs'  said  close  ;  and  there  being  no  partition  fence  between  the 
said  Riggs'  said  close,  and  the  place  in  which,  &c.  the  said  cattle  erred  and 
escaped  from  said  Riggs'  said  close,  into  said  place,  in  which,  &c.  and  there 
continued  against  the  will,  and  without  the  knowledge  of  the  plaintiff,  until 
the  said  Low  and  Stanwood,  of  their  own  wrong,  took  the  same  cattle,  in  the 
said  place,  in  which,  &c.  as  the  plaintiff  in  his  declaration  has  alleged  ;  and 
also,  averred  the  fence  between  his  and  Trask's  close  was  jointly  to  be 
made,  &c.  by  them  ;  and  this  he  is  ready  to  verify ;  wherefore  he  prays 
judgment,  and  his  damages  and  costs  to  be  adjudged  to  him. 

By  rrescott  and  Andrews. 

To  this  plea  in  bar,  the  defendants  demurred,  generally. 

By  Dane  and  Story. 

And  the  plaintiff  joined  in  demurrer. 
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Sketch  of  the  Closes 
in  question. 


Rust's  close,  called 
Riscay  island. 


Low's 
marsh. 


marsh. 


Trask, 
locus 
in  quo. 


As  this  is  by 
far  the  most  im- 
portant action, 
indeed     almost 


Ch.  64. 

Art.  3. 


the  only  one  of 
importance,  re- 
specting fences 
in  this  state,  or  in  the  United  States,  that  has  come  to  pub- 
lic view,  it  may  be  very  proper  to  consider  it  somewhat  at 
large,  so  as  at  least  to  have  a  fair  view  of  the  various  mate- 
rial points  and  principles  established  in  it,  as  the  essential, 
part  of  our  laws  respecting  partition  fences.  In  this,  as  in 
any  other  case,  to  give  an  exact  view  of  it,  not  only  the  pro- 
cess and  pleadings  must  be  stated  verbatim,  but  what  is  said 
by  each  of  the  counsel  and  by  the  court.  But  this  is  usual- 
ly impracticable,  for  two  reasons  :  1.  Arguments  of  counsel 
being  extempore,  cannot  be  obtained  in  the  very  words  ut- 
tered ;  so,  usually  in  regard  to  the  opinions  of  the  judges :  2. 
The  reports  of  cases  would  be  extended  to  a  very  unreasona- 
ble length ;  hence,  only  the  substance  can  be  stated. 

In  this  case,  Story  opened  in  support  of  the  demurrer,  and 
stated  several  points  in  the  cause,  and  very  ably  and  largely 
cited  and  examined  the  year  and  other  ancient  books,  espe- 
cially in  support  of  the  main  ground  of  defence,  that  is,  to 
show  that  Mrs*  Trask  was  not  bound  by  the  common  law,  to 
fence  against  the  plaintiff's  cattle  trespassing  or  coming  upon 
Riggs'  land,  without  his  consent ;  that  she  was  bound  by  law 
to  ience  only  against  cattle,  put  there  by  him  or  by  his  consent; 
and,  therefore,  that  she  had  a  right  to  take  damage  feasant,  in 
her  close,  the  plaintiffs  cattle,  though  there  was  no  fence  be- 
tween her's  and  Riggs'  close. 

Among  others  on  this  point,  he  cited  and  largely  consider- 
ed the  following  cases  and  positions. 

1.  By  the  ancient  common  law,  no  man  was  bound  to 
fence  against  his  neighbour's  adjoining  field,  and  every  man 
was  bound  to  keep  his  cattle  where  lands  were  not  used  to 
be  fenced ;  and  that  such  obligation  could  be  only  by  cove- 
nant or  prescription.  Hence,  if  A  and  B  had  lands  adjoin- 
ing, where  there  was  no  enclosure,  and  the  beasts  of  one 
escaped  into  the  lands  of  the  other,  he  had  his  action,  for 
it  was  a  close  in  law. 

The  plaintiff  brought  trespass,  for  a  trespass  in  his  close 
of  two  acres,  by  the  defendant's  beasts ;  he  pleaded  he  had 
common  in  two  hundred  acres  adjoining,  and  there  put  in  his 
cattle,  and  they  entered  the  plaintiff's  two  acres,  and  as 
soon  as  the  defendants  knew  it,  they  chased  them  out,  &c. 
Held,  the  plea  was  bad,  for  when  the  defendants  put  their 
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Fits.  Issue, 
127.--Cited 


Ch.  66*  cattle  into  their  common,  they  ought  to  have  kept  them  so  as 
Art.  3.  not  to  injure  another.  It  will  be  observed,  that  the  defend* 
ants  in  this  case,  did  not  state  the  plaintiff  was  bound  to 
fence,  and  then  it  came  within  the  ancient  rule ;  and  it  was 
not  stated  in  Rust's  plea  in  bar,  that  Mrs.  Trask  was  bound 
to  fence  against  Riggs. 

2.  If  Mrs.  Trask  was  bound  to  fence  against  cattle,  put  in- 
to Riggs'  close  by  him,  or  by  his  consent,  she  was  not  bound  to 
fence  against  the  plaintiff's  cattle  there,  as  it  was  not  pre- 
tended by  his  plea,  they  were  there  by  Riggs9  consent,  as  ap- 
Fitz.  Curia    pears  in  sundry  cases.    "  Note  by  all  the  justices :  If  a  man 
£!fud£Jda'    have  a  close  adjoining  to  a  great  waste,  which  alone  he  should 
e!  4  33.—    enclose,  and  he  does  not  do  it,  if  the  beasts  of  a  stranger, 
who  has  no  right  of  common  there,  come  into  the  waste  and 
pass  over  into  the  close  from  defect  of  enclosure,  yet  he  who 
ought  to  enclose  shall  have  an  action  of  trespass  against 
them  for  their  entry ;  for  he  who  ought  to  enclose,  is   not 
obliged  to  make  enclosure,  but  for  him  who  has  a  right  to  the 
land  adjoining  to  him ;  and  it  was  said,  if  tWo  men  or  more, 
have  land  adjoining  to  land,  which  is  not  used  to  be  enclosed, 
each  is  bound  to  keep  his  own  beasts  out  of  the  other's  land." 
So,  where  the  plaintiff  brought  trespass,  and  the  defendant 
fnE~4l33    pleaded  he  had  common  in  the  adjoining  land,  &c.  and  it 
49.  |    '     '  was  resolved  by  all  the  judges,  that  "  if  he  had  not  common 
there,  the  plaintiff  is  not  bound  to  enclose  but  against  those  who 
have  common" 
Bro.  Arow.        The  same  principle  is  laid  down  22  E.  4.  49  B. ;  9  Year- 
J^'T  1573  book ;  cited  Bro.    Distr.  50 ;  1 3  Vin.  Fences  B.  3 ;  and 
1678.  *       '  &dded,  if  I  be  bound  to  fence  against  my  neighbour,  to  have 
an  action  for  his  cattle  coming  on  my  land,  I  must  keep  up 
my  fence.    This  case  was  decided  on  the  modern  general 
principles. 

10  E.  4,7 J&  this  case,  the  point  decided,  was,  that  if  A  be  bound  to 

9Year-book.  fence  against  adjoining  land,  and  cattle,  legally  there,  come 
—13  Vin.      jnt0  h js  cjose  f0P  want  0f  hk  fence,  he  can  have  no  action. 

— Bro.  Tres!  But  &  lkey  Pass  through  A's  close  into  B's  close,  he  may 
321.— Fitz.  have  an  action.  So,  if  A  be  bound  to  fence  against  a  private 
Abr.60, 104.  way  an(]  joes  n0^  he  cannot  have  trespass  against  tne  cat- 
—  ro.  is  tje  o£  ^  owner  of  the  way,  if  they  escape  into  A's  land ;  but 
otherwise  if  the  cattle  be  those  of  a  stranger,  so  escaping 
from  the  way  into  A9s  land. 

In  this  case,  the  plaintiff  brought  trespass  for  a  trespass  in 
Chidingle  Park;  the  defendant  pleaded  he  was  seized  of 
thirty  acres  adjoining,  and  the  plaintiff  was  bound,  time  im- 
memorial, to  fence  his  park  against  the  said  thirty  acres ; 
Fences,  p.4.  that  the  defendant  put  his  cattle  in  said  thirty  acres,  and 
Tres* °GA&    ^ey  escaped  thence  into  the  plaintiff's  park ;  because  it  was 


56. 


Fitz.  Abr. 
Jsiue,  373, 
cited  from 
2  H.  6,  33, 
and  Vin. 
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not  fenced,  &c.     The  plaintiff  replied,  that  one  Henry  was    Ch.  66. 
seized  of  a  piece  of  land,  two  hundred  yards  long,  and  one    Art.  3. 
wide,  contiguous,  between  said  thirty  acres  and  said  park*  ^^v^^ 
This  fact  the  jury  found,  and  after  several  continuances,  and  Bro. Tres- 
long  arguments,  judgment  was  for  the  plaintiff,  and  the  court  |^&h?6  8? 
denied  the  plaintiff  could  have  curia  claudenda  against  the  — Freem.  * 
defendant  to  compel  him  to  enclose,  where  other  men's  lands  379.-23  H. 
lay  between  the  plaintiff's  and  defendant's  lands  ;  and  New-  £*T^H* 6f 
ton,  J.  said,  if  the  lands  of  another  be  adjoining  to  the  park,  22  h.  4, 23. 
the  plaintiff  "  is  bound  to  enclose  against  him  who  has  common  —Fit*.  Bar. 
or  an  interest  in  the  land,  and  against  no  other"   To  this,  Pop-  Jj^j  1?mT1 
tington,  the  defendant's  counsel,  agreed ;  and  Newton,  J.  ad-  2  jj.'  Bl.  * 
ded,  "and  if  there  be  a  great  field,  and  I  have  land  on  one  527,  Dova§- 
side,  and  ought  to  enclose  against  the  field,  and  Portington  ton*. Payne, 
has  land  on  the  other  side,  and  ought  to  enclose  against  the  ^|  ^^ 
field,  if  my  beasts  enter  the  field  and  pass  over  into  the  land       ' 
of  Portington,  and  in  defect  of  his  enclosure,  yet  Portington 
shall  have  against  me  an  action  of  trespass." 

In  this  case  a  horse  was  distrained  for  an  amercement ;  and  16  H.  7,  14. 
the  court  held,  that  the  law  encloses  a  man's  close,  as  well  as  J^'.^8' 
fences,  &C.  Vin!  Fences, 

This  case  was  recognized  in  Digby's  case,  in  Hob.  104,  B.  3. 
and  was,  where  the  cattle  had  escaped  from  an  adjoining  ***!*  ^6,~" 
close  into  the  locus  in  quo,  and  it  was  decided,  that  it  was  ab- 
solutely necessary  for  him  to  show  that  such  cattle  were  rightful' 
ly  in  the  adjoining  close  ;  for  if  they  be  there  by  wrong,  it  is 
no  justification,  and  the  averment  is  traversable* 

3.  Our  statutes  do  not  alter  the  common  law  on  this  sub-  4D.  6  E. 
ject ;  but  are  perfectly  consistent  with  it ;  and  here  the  de-  ^St^Pl 
fendant's  counsel  (Story,)  named  the  authorities  relied  upon  1  Masi. ' 
on  this  point,  stated  and  to  be  observed  upon  in  closing  on  Law,  283, 
their  part,  as  in  subsequent  pages.     Our  statutes  alter  the  JJ^jJj?1 
common  law  onlv  as  between  owners  of  adjoining  closes  and  mmsTiawi 
occupants  under  them.  655.— 1  Bl.' 

Story  also  observed,  the  court  will  presume  nothing  in  ex-  Com.  89, 90. 
cuse  of  a  confessed  trespass ;  and  he  cited  several  other  au-  ^*  wl 
thorities  besides  those  above  stated ;  but  to  the  same  purposes.  455!— to 
He  also  pointed  out  Lord  Hale's  mistake  in  his  note  to  F.  N.  Mod.  430. 
B.  128,  where  he  mistook  a  close  belonging  to  the  samepartu 
for  one  belonging  to  a  third  person.    Story  further  observed, 
tne  plaintiff  admitted  the  common  law,  and  relied  wholly  on 
our  statutes,  as  having  altered  the  common  law,  as  by  the 
Colony  Law  of  J  642,  as  to  Fences,  and  of  1662 ;  as  by  Pro- 
vince Laws  ;  12  Will.  3  ch.  4,  &c. ;  and  statutes  of  the  Com- 
monwealth ;  1  Mass.  Law,  456,  &c.     Thus  Story  compress- 
ed into  his  argument  most  of  the  important  authorities  and 
parts  of  the  common. law  on  this  subject  of  fences,  as  well  as 
some  modern  cases. 
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Ch.  66*  Far  the  plaintiff,  Mr*  Andrews  opened  and  stated  the 
Art.  3.  points  relied  upon,  fully  and  correctly. 
v^vx^  1.  Our  statutes  have  virtually  repealed  the  common  law 
Colony  in  this  case ;  or  more  properly  the  English  common  law  on 
ma*!-*?4*'  this  subject  never  has  been  adopted  here.  By  our  laws  eve- 
W.  &  M.  cfc»  r7  man  ifl  bound  to  fence  his  close  against  all  the  world* 
11.— 10  W.  2.  The  plaintiff's  cattle  were  lawfully  in  Riggs'  close,  and 
3 and  4.  Trask  was  bound  to  fence  against  any  cattle  which  were 
Feb!!*i4,  lawfully  in  the  adjoining  close.  He  read  several  authori- 
1789.  ties,  and  observed  on  them.    F.  N.   B.   217,  curia  clau- 

denda. 

Also,  on  the  plaintiff's  part  entered  into  a  long  and  able 
argument  on  these  points  and  authorities  named  by  him.    He 
urged  that  the  colony  law  cited,  grew  out  of  the  peculiar 
situation  of  the  country  when  it  was  first  settled ;  that  by  the 
acts  of  1642,  it  was  ordained  that  no  man  should  be  liable  to 
make  satisfaction  for  damage  done  in  any  ground,  not  suffi- 
ciently enclosed  with  fences ;  except  for  damage  done  by 
swine,  calves,  or  unruly  cattle,  &c. ;  except,  also,  wilful  and 
voluntary  trespasses ;  that  in  1662,  it  was  further  enacted, 
that  if  any  cattle  should  trespass  on  any  propriety,  not  suffi- 
ciently fenced  in  the  judgment  of  the  fence-viewers,  the 
owners  of  the  fence,  or  of  the  land,  should  sustain  the  dama- 
ges done.     He  urged  that  the  object  of  these  laws,  was  to 
oblige  the  owners  of  land,  in  all  cases,  sufficiently  to  fence 
their  lands,  and  in  all  cases  to  rely  on  their  fences ;  and  that 
the  old  common  law  principle,  that  every  man  should  keep  his 
cattle  at  his  peril,  had  never  been  adopted  here,  but  the  re- 
verse ;  for,  as  in  the  early  settlement  of  the  country,  there 
was  a  want  of  proper  pastures ;  men  were  obliged  to  let  their 
cattle  run  in  the  woods,  and  from  the  .scarcity  of  inhabi- 
tants,-it  was  impracticable  to  attend  them  by  keepers  ;  and 
there,  the  only  security  against  them,  was  the  fences  of  the 
owners  of  the  improved  lands.     He  contended,  that  out  of 
these  cases  there  grew  up  a  common  law  usage  in  the  coun- 
try, pretty  evidently  recognised  in  the  province  laws  above  cit- 
See  t  art.      ea ;  and  that  by  the  statute  of  the  commonwealth,  passed  Feb. 
m*07e  thif      14,  1789,  sect.  3,  a  person  injured  in  his  improved  land,  tt  thai 
are  enclosed  by  a  legal  and  sufficient  fence"  by  another's  cattle, 
may  have  trespass  against  him,  or  impound  them ;  that  from 
this  provision,  the  inference  was  irresistible,  that  if  his  lands 
be  not  so  enclosed  by  a  legal  fence,  he  must  bear  the  loss, 
and  be  without  remedy  against  the  owner  of  the  cattle ;  for 
this  act  embraced  the  whole  subject  of  the  cattle  of  another 
entering  on  the  plaintiff's  land,  and  declared  he  should  have 
a  remedy  for  the  damage  done  to  him,  whenever  his  Ian*} 
was  legally  and  sufficiently  fenced ;  and  evidently,  the  legis- 
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lature  meant  to  leave  him  without  remedy,  whenever  it  was    Ch.  66« 
not  so  fenced,  in  order  to  make  it  for  the  interest,  and  ne-     Art*  3. 
cessary  for  all  owners,  or  tenants  of  lands,  to  keep  them  en-  v«^ve*w 
closed  with  legal  and  sufficient  fences;  as  is  the  case  of 
every  man,  occupying  lands  adjoining  the  highway,  as  to 
cattle  driven,  or  lawfully  in  it ;  he  must  fence  against  it  le- 
gally, or  sustain  the  damage  himself,  they  may  do  by  enter* 
ing  into  his  land. 

Also,  urged  that  there  was  nothing  in  the  distinction  be* 
tween  the  cattle's  being  lawfully,  or  unlawfully  in  the  ad- 
joining land ;  that  there  were  different  opinions  and  decisions, 
in  the  books  on  the  subject ;  and  if  admitted  for  law,  it  would 
lead  to  intricate  and  endless  inquiries,  when  legally  or  not  le- 
gally there ;  that  this  distinction  cannot  be  supported  with- 
out making,  in  a  multitude  of  cases,  a  troublesome  and  vexa- 
tious difference  between  the  cattle  of  the  owner,  and  the  cat- 
tle of  others  in  the  land,  whether  there  by  his  consent  or  not. 

In  the  last  place,  it  was  said  for  the  plaintiff,  by  his  coun- 
sel, that  it  appeared  by  the  pleadings,  the  parties  were  jointly 
bound  to  maintain  the  fence- between  them ;  of  course,  one  of 
the  parties  had  no  right  to  impound  the  cattle  of  the  other,  if 
the  fence  was  insufficient;  and  by  the  plea  in  bar,  it  is  aver- 
red, the  fence  between  the  plaintiff's  land,  and  Trask's  land, 
was  not  legal,  a  fact  admitted  by  the  defendants,  by  their 
demurrer  to  this  plea.    Also,  it  must  be  admitted,  that  Riggs 
could  not  have  impounded  the  plaintiff's  cattle,  for  escaping 
from  Low's  into  his  land ;  because  also,  as  was  averred  in 
the  plea  in  bar,  the  fence  between  those  closes,  was  insuffi- 
cient, and  this  fence,  Low  and  Riggs,  was  jointly  bound  .to 
maintain ;  and  it  then  followed,  that  the  plaintiff's  cattle  were 
lawfully  in  Riggs'  close,  and  Mrs.  Trask  was  bound  to  fence 
against  all  cattle  lawfully  there,  according  to  the  case  in  F. 
N.  B.  21 7,  298,  curia  claudenda,  where  it  is  said,  "  if  A  be  F.  N.  B. 
bound  to  enclose  against  B,  and  B  against  C,  and  beasts  es-  208.— 10  R 
caped  out  of  the  lands  of  C,  into  the  land  of  B,  and  thence  g'  J^jj6  j£ 
ipto  the  land  of  A,  A  shall  not  have  trespass  against  C ;  but    '       ' 
if  A  be  bound  to  enclose  against  B,  and  the  beasts  of  B  es- 
caped into  the  land  of  A,  and  thence  into  the  land  of  one  D, 
a  stranger ;  then  D  shall  have  trespass  against, B,  and  B  be 
put  to  a  curia  claudtnda,  against  A." 

These  arguments  by  P.  much  to  the  purpose,  are,  it  is  be- 
lieved, to  be  found  in  no  other  case,  English  or  American. 

D.  closed  the  arguments  on  the  part  of  tne  defendants: 
1.  The  plaintiff  attempts  to  justify  his  cattle  entering  into 
Trask's  marsh,  and  destroying  her  grass  there ;  the  plaintiff, 
by  his  plea  in  bar,  himself  shows  he  was  in  fault ;  for  he  ad- 
mits that  the  whole  fence  between  his  close,  and  those  of 
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Ch.  66.  Trask,  Riggs,  and  Low,  was  bad ;  and,  as  he  was  bound  by 
Art.  3.  law  to  make  half,  he  admits  his  half  was  bad,  and  so  himself 
in  the  wrong ;  he  also  admits,  the  whole  fence  between  him 
and  Low,  was  bad,  including  the  plamitjjTs  half;  that  his 
cattle  broke  over  this  fence.  So,  by  reason  of  the  joint  de- 
fault, and  negligence  of  himself  and  Low,  they  first  became 
trespassers* 

2.  The  plaintiff,  as  an  excuse,  alleges  a  want  of  fence  be- 
tween Low  and  Riggs.  Clearly,  the  plaintiff  has  no  right 
to  mention  this  fence ;  for  it  is  a  matter  solely  between  Low 
and  Riggs.  They  had  a  clear  right  by  the  common  law,  and  by 
our  statutes,  to  improve  their  adjoining  lands  as  they  pleas- 
ed, as  between  themselves ;  to  have  a  fence,  or  no  fence  there* 

3.  Mrs.  Trask  was  not  bound  by  common  law,  to  fence 
against  the  plaintiff's  cattle,  coming,  as  they  did,  upon  Riggs9 
land,  without  his  consent ;  but  only  against  cattle  pat  there  by 
him,  or  by  his  consent ;  and  it  is  to  De  observed,  that  the  plain- 
tiff does  not  allege  in  his  plea  in  bar,  that  she  was  bound  to 
fence  against  Riggs.  And  it  is  a  settled  rule  in  pleading, 
that  one,  justifying  as  the  plaintiff  attempts  to  do  in  this  case, 
must  plead  all  matters,  essential  to  his  defence* 

By  the  ancient  common  law,  every  one  was  bound  to  keep 
his  cattle.  Fences,  no  doubt,  began  in  usage  immemorialiy, 
and  were  limited  to  it.  It  is  certain,  that  at  all  times,  the 
burden  of  making  and  supporting  them,  has  been  confined  to 
the  adjoining  owners  and  their  tenants ;  so,  the  benefit  of 
them  has  ever  been,  like  this  burden,  confined  to  them,  only 
by  common  law ;  so,  by  our  statutes.  And  it  is  absurd,  for 
a  man  to  plead  as  an  excuse  for  his  trespass,  the  want  of  a 
fence  he  has  nothing  to  do  with,  and  the  erecting  of  which 
he  has  no  right  to  demand ;  the  case  of  every  man  not  right- 
fully in  possession :  hence,  the  position  laid  down,  that  the 
wrong-doer  shall  not  excuse  his  trespass  for  want  of  a  fence  he 
has  no  right  to  claim  or  have  made,  is  founded  in  reason  and 
good  sense. 
2H.  Bl.527,      Authorities  on  this  point. 

631,  Dovas-  ]n  this  case,  the  principle  is  recognized  that  if  the  plaintiff 
•ee  thbease'  plea<l  *n  '3ar?  ^^  "*s  cattle  were  in  an  adjoining  close,  and 
ch.  s,  a.  5, '  thence  escaped  into  the  close,  where  taken,  damage  feasant, 
••  7.  for  the  defect  of  the  fences  of  the  owner  of  this  close,  it  is 

absolutely  necessary  for  the  plaintiff  to  show  that  his  catde 
were  rightfully  in  the  adjoining  close;  and  this  case  recog- 
nizes Leake's  case,  in  Dyer,  above  stated. 

%>,  A  possesses  a  close  next  to  one  possessed  by  B,  and  that 
is  next  to  one  possessed  by  C,  and  a  fence  between  A  and  B, 
which  A  ought  to  repair,  is  not  in  repair  ;  and  the  fence  between 
B  and  C,  which  B  ought  to  repair,  is  not  in  repair  ;  and  C's  cat- 
tle go  through  B's  close  and  bad  fence,  and  through  A's  bad 
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fence,  into  his  close ;  A  may  have  trespass  against  C,  "  be-    Ch.  66« 
cause  A  is  held  to  keep  his  fence  in  repair,  only  against     Art.  3. 
beasts  which  B  shall  put  into  his  close,  and  not  against  the  v^vx/ 
beasts  of  all  persons  which  should  come  into  the  close  of  B." 
44  But  as  the  damages  which  C  sustains  by  A's  recovery 
against  him,  are  owing  to  B's  default,  in  not  having  his  fence 
in  repair,  C  may  recover  satisfaction  in  an  action  of  trespass 
against  B,"  or  more  properly  in  an  action  on  the  case. 
4  Bac.  Abr.  183,  184 ;  Tres.  E.  2,  cites,  Bro. ;  Tres.  439; 
New  Ed.  593 ;  Jenkins,  161 ;  Freem.  379 ;  cases  before  cited. 
Forms  of  Pleading,  as  to  fences  to  be  repaired,  &c ;  Mod.  Pr. 
633,  643 ;  1  Bro.  340 ;  Rob.  Ent.  465 ;  Thomp.  Ent.  296, 
301,  304;  Ras.  Ent.  620,  622;   9  Went.  58,  60,  276,  278, 
289,291. 

Wilmot,  justice,  said,  "  that  if  a  man  turn  his  cattle  into  3  wa,»  **•§ 
Black-acre,  where  he  has  no  rights  and  they  escape  and  stray  anon3rmoa,# 
into  my  field,  for  want  of  fences,  he  cannot  secure  himself, 
or  justify,  for  his  cattle  trespassing  in  my  field." 

So  if  A  has  a  close  next  to  the  nighway,  and  beasts  come  Jp  Vin*  1?1» 
out  of  it  into  his  close,  thence  pass  into  B's  close,  adjoining  Nov^Yot1** 
to  A's,  and  B  ought  to  repair  the  fences,  and  they  are  not  Harvey  ». 
repaired,  B  may  have  trespass,  but  not  A ;  but  if  A  had  Galiton.^- 
owned  both  closes,  he  could  not  have  had  trespass,  if  his  ^h.440 
fence  by  the  road  was  bad  and  the  beasts  lawfully  there.       j\  n  B.298 ; 

So,  "  if  A  be  bound  to  enclose  with  B,  who  has  a  close  ad-  Oldedi- 
joining,  and  the  beasts  of  C,  who  has  another  close  adjoining,  £?"'  !J?£" 
escape  into  the  land  of  B,  and  then  into  the  land  of  A,  A  shall  8,53  &C,J. 
have  trespass  for  this;"  for  C  has  no  interest  in  the  land  ad-  22H.6, 9.— 
joining  A  ;  ufor  they  were  trespassers  to  2?."     "  Otherwise  if  C  **  E-  4. 
had  had  common,  or  a  way,  in  the  land  of  B,  or  B  had  been 
bound  to  enclose  against  C."    This  last  part  was  Lord  Hale's 
own  opinion,  and  not  supported  by  the  book  referred  to. 

In  this  case,  Gould,  J.  said,  "  of  common  right  one  is  6  Mod.  314, 
bound  to  keep  his  cattle  from  trespassing  on  his  neighbour."  |?  Te.nant*' 
Same  principle,  F.  N.  B.  298.  Goldm* 

In  tnis  case,  A  brought  an  action  on  the  case  against  B,  for  Cro.  Jam. 
that  B  was  bound  to  repair  fences  between  them,  and  A's  v^\Ho1" 
cattle  escaped  through  B's  close  into  C's,  for  which  trespass  Warner. 
C  recovered  against  A. 

It  was  added,  on  the  part  of  the  defendants,  that  these 
very  numerous  cases,  all  so  clearly  one  way,  must  make  it 
very  clear  that  Mrs.  Trask,  on  common  law  principles,  was 
not*  bound  to  fence  against  the  plaintiff's  cattle  in  Riggs' 
close ;  and  that  the  one  solitary  case,  cited  by  the  plaintiff's 
counsel,  seeming  to  be  the  other  way,  could  have  but  little 
or  no  weight;  nor  was  it  the  other  way,  placing  A  between 

vol.  11.  C5 
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Ch.  66*    B  and  D9  and  it  is  said  B's  cattle  went  through  A's  close  in* 
Art.  3.      to  D's  close. 
v^w/       And  as  to  the  fence  being  out  of  repair,  between  the  plain- 
tiff's and  Trask's  closes,  it  was  of  no  importance,  as  his  plea 
stated  his  cattle  passed  into  her  close  another  way ;  and  by 
sth  Motion,   our  statute  she  could  take  the  plaintiff's  cattle,  damage  feasant 
in  her  land,  though  not  all  legally  fenced* 
;  4.  /{  was  further  agreed  for  the  defendant,  that  our  statutes 

do  not  alter  the  common  law  on  this  subject. 
Mast.  Act,         By  this  section,  (Before  cited  verbatim)  a  person  injured 

178» 14'  t.3  *n  ^ls  ™Prove^  lands,  enclosed  by  a  legal  fence,  by  the  cat- 
'wc    '  tie,  &c.  of  another,  may  impound  them,  or  have  trespass; 
and  this  is  the  clause  so  very  much  relied  on  by  the  plain- 
tiff's counsel,  as  altering  the  common  law. 

It  deserves  notice,  that  this  never  was  statute  law,  till  this 
act  was  passed ;  the  act  is  merely  affirmative,  merely  declara- 
tory of  the  common  law,  as  to  enclosed  lands ;  is  in  general 
words,  and  embraces  only  a  part  of  the  common  law  on  the 
subject. 

In  examining  the  common  law,  on  this  subject  of  fences  and 
trespasses,  we  find  it  consisted  of  two  branches ;  one  as  to 
lands  legally  enclosed  or  fenced  ;  the  other  as  to  lands  not  le- 
golly  fenced*  In  the  first  case,  when  legally  fenced,  the 
owner  for  every  trespass  had  his  remedy,  whether  commit- 
ted by  cattle  of  the  adjoining  proprietor,  or  of  a  stranger. 
In  the  second  case,  where  not  legally  fenced,  the  owner  had  a 
remedy  or  not,  for  a  trespass,  according  to  circumstances. 
If  done  by  the  cattle  of  the  adjoining  owner,  and  Ho*  by  de- 
fect of  his  fence,  there  was  no  remedy ;  so,  if  by  cattle  there 
by  his  consent ;  but  if  done  by  cattle  trespassing  in  the  ad- 
joining land,  there  was  a  remedy,  as  appears  by  the  many 
cases  above  cited. 

The  legislature  in  passing  this  act,  enacted  into  statute  law 
for  plain  reasons,  this  first  branch  of  the  common  law  that 
respected  lands  legally  fenced ;  but  the  legislature  did  not 
touch  the  second  branch,  as  to  lands  not  legally  fenced ;  for 
obvious  reasons. 
l  Bi.  Com.        An  act  merely  affirmative,  as  this  was,  giving  a  certain 
89, 90 —      remedy  in  a  certain  case,  "  never  repeals  a  former  law  where 
6  Co.  20.      fofo  can  8iand  together  ;  or  where  the  latter  does  not  implied- 
ly or  necessarily  repeal  or  exclude  the  former. 

In  this  case,  this  statute  and  common  law  remedy,  may  as 
completely  stand  together,  as  debt  on  a  bond,  and  assumpsit 
on  a  note ;  they  well  existed  together  before  the  statute. 

Again,  this  act  is  in  general  words,  a  general  law,  but  only 
as  to  lands  legally  fenced  ;  but  if  as  to  lands  so  fenced  and 
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not  so  fenced,  it  would  not  repeal  a  special  law  in  giving  a    Cri.  66. 
particular  right  or  remedy ;  as  in  the  case  of  the  Thames  es-     Art.  3. 
tate;  as  where  the  act  of  Geo.  Ill,  exempted  certain  lands  s«^*v~w 
and  houses  on  the  river  Thames,. from  taxes ;.  and  the  27th  4  D-  &  E. 
Geo.  111.  twenty  years  after,  laid  a  general  tax  on  all  houses  j-^J,1^" 
and  lands.    It  was  agreed,  the  general  words  of  the  last  act  Pntchard.— 
included  those  Thames  estates,  but  it  was  held  tbey  could  10  Mod.430, 
not  be  taxed ;  for  to  tax  them  would  be  to  construe  a  general  *"•  *• p*^ 
law  to  take  away  a  special  right,  or  exemption  specially  grant-  ££>e£    Uf" 
ed  ;  a  thing  n£ver  done. 

So  the  27  th  H.  V  III.  giving  five  modes  of  creating  jotnfure*,  4  Co.  1  to  6* 
though  zealously  urg$d  in  Vernon's  case,  that  the  act  by  Venn** 
giving  these,  excluded  others,  the  court  decided  otherwise,  G*ae* 
and  allowed  that  jointures  might  be  made  by  any  other  well 
foupded  modes. 

.   Again,  this  statute  provision  does  not  even  refer  to  lands, 
not  legally,  fenced*  t 

Again,  it  is  a  settled  principle,  that  when  a  legislature,  on 
any  Subject,  enacts  a  part' of  the  cofnmon  into  statute  law,  it 
is  never  understood  silently  to  repeal  the  rest  of  the  com* 
mon  law  on  that  subject. 

:  So  all  our  law,  respecting  the  limitation  of  real  actions, 
was  common  law  till  1 786 ;  then  the  general  court  thought 
best  to  enact  the  prominent  parts  of  it  into  statute  law,  near- 
ly verbatim,  merely  to  place  it  in  the,  statute  book,  where 
every  one  could  read  it ;  but  it  has  never  been  understood, 
the  legislature  in  doing  this,  repealed  the  rest  of  the  law  on 
this  subject ;  but  practice  is  daily  to  the  contrary. 
•  Again,  the  plaintiffs  attempt  a  constriction  of  this  act,  and 
so  of  the  Colony  and  Province  Acts,  manifestly  unjust:  for 
he  attempts,  without  even  the  colour  .of  implication,  so  to 
construe  them  as  to  do. away  these  special  remedies,  clearly 
founded  in  justice  and  equity,  and  in  the  sound  reasons  of  the 
common  law.    * 

Again,  the  plaintiffs  construction  goes  to  leave  men  near* 
ly  without  remedies  in  many  cases ;  for  if  a  man  when  in* 
jured  in  his  land,  is  to  have  no  remedy,  as  the  plaintiff  urges, 
out  when  they  are  legally  and  entirely  fenced,  the  most  fla- 
grant trespasses  may  go  unpunished.  If  this  legal  fence  is 
to  be  the  sole  criterion,  as  tne  plaintiff  says  it  must  be,  then 
it  my  field,  not  so  fenced,  is  mjutai  by  men  turning;  in  their 
creatures,  or  those  breaking  in  from  adjoining  lands,  where 
trespassers,  I  can  have  no  remedy;  nor  can  I  have,  if  only 
one  rod  in  one  thousands  my  fence  is  bad,  and  the  cattle 
break  in  where  it  is  good,  if  the  plaintiff's  position  is  true, . 
that  my  cloqe  must  be  legally  fenced  entirely  round  it.  This  *  ^HJ;  *• 
same  case  is  briefly  reported  in  Massachusetts  Reports,  and  *°> 10t 
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Ch«  66.    the  chief  justice  gave  the  opinion  of  the  court  at  very  con- 
ArU  3.     siderable  length,  of  which  the  following  is  the  substance;  he 

t^»v~w  recited  the  substance  of  the  pleadings  ; 

And  said,  1.  The  tenant  of  the  close,  at  common  law,  was 
not  obliged  to  fence  against  an  adjoining  close,  unless  by  force 
of  prescription ;  but  he  was  obliged  at  his  peril,  to  keep  his 
cattle  on  his  own  close,  and  to  prevent  them  from  escaping ; 
and  if  they  escaped  they  might  be  taken,  on  whatever  land 
they  were  found,  damage  feasant,  or  the  owner  was  liable  to 
an  action  of  trespass  by  the  party  injured,  and  where 
there  was  no  prescription  to  fence,  but  the  tenant  had  made 
an  agreement  to  fence,  yet  he  could  not  be  compelled  to 

Cro.Ei.  709,  fence,  and  the  party  injured  by  the  breach  of  the  agreement, 

Nw*1  **  had  no  remedy  but  an  action  on  the  agreement.  In  case  of 
prescription  to  fence,  he  could  be  obliged  to  fence  by  the 
writ  of   curia  claudenda,  sued   by   the  tenant   of  the  ad- 

F.  N  B.  S97.  joining  close ;  who,  also,  might  recover  damages  by  that 
writ." 

When  our  ancestors  first  settled  in  this  country,  "  there 
could  be  no  prescription  to  fence,  so  no  writ  of  curia  clauden- 
da then  lay.  He  then  mentioned  the  colony  statutes,  and 
said,  they  expired  with  the  repeal  of  the  first  charter  ;  then 
stated  the  province  laws,  and  their  revision  in  1786,  and  ob- 
served, that  "  the  statutes  passed  by  our  legislature  are  the 
foundation  of  all  the  obligations  imposed  on  the  citizens,  by 
law  to  make  and  to  repair  fences."  The  chief  justice  then 
stated  the  substance  of  the  act  of  February  21,  1786,  above 
stated.  If  no  formal  assignment,  and  the  tenants  only  agree 
in  writing,  to  fence,  it  is  doubtful  if  such  an  agreement 
has  the  force  of  an  assignment  made  pursuant  to  the  statute ; 
"  and  if  not,  whether  the  tenant  whose  cattle  have  escaped, 
•  can  plead  such  agreement  in  bar  of  an  action  of  trespass,  or 
most  have  his  remedy  by  an  action  on  the  agreement ;  but 
on  the  whole,  if  my  neighbour  agree  to  repair  the  fence  and 
do  not,  and  my  cattle  escape  through  it  on  to  his  land,  he 
ought  to  be  barred  of  his  action.  "  Prescription  to  fence,  is 
allowed  at  common  law,  as  resulting  from  an  original  grant, 
or  agreement,  the  evidence  of  which  is  lost  by  lapse  of  time ; 
and  "  it  is  reasonable  the  agreement  produced  should  be  as 
effectual  as  a  presumption  that  it  once  existed,  but  is  lost, 
arising  from  ancient  usage."  u  The  country  has  now  been 
settled  long  enough,  to  allow  of  the  time  necessary  to  prove 
a  prescription."  Ancient  assignments  by  fence-viewers,  and 
agreements  of  parties  may  be  lost.  u  It  seems  then  the 
owner  of  the  cattle  may  aver,  that  the  party  complaining, 
ought,  by  law,  to  make  and  maintain  the  fence ;  in  which 
case  he  must  produce  the  assignment  by  fence-viewers,  .  or 
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•how  that  he  is  bound  by  an  agreement  to  make  and  repaid  Ch.  66. 
the  fence,  which  agreement  he  ought,  in  pleading,  to  set  out ;  Art.  3. 
or  that  he  was  bound  by  prt$cr%ption,  when  he  should  regu- 
larly plead  the  prescription,  and  may  prove  it  by  ancient 
usage  ;w  refers  to  Nowell  t>.  Smith.  "  We  are  perfectly 
satisfied  the  tenant  is  obliged  to  fence  only  as  in  the  case  of 
prescription,  at  common  law."  The  statute  only  respects 
adjoining  owners,  "  and  the  rights  of  persons  not  having  any 
interest  in  either  of  the  adjoining  closes,  remain  unaffected 
by  the  statute,  and  are  to  be  defended  and  protected  by  the 
common  law."  Tenants  of  contiguous  closes,  may  agree 
about  the  fence  by  the  act,  u  and  it  cannot  be  admitted  that 
strangers  to  this  agreement  can  lawfully  claim  any  benefit 
from  it."  The  chief  justice  noticed  the  section  in  the  act  of 
February  1 9, :  1 789,  above  cited,  and  the  plaintiff's  argu- 
ment upon  it,  and  held,  it  was  not  liable  to  the  construction 
he  put  upon  it,  "  but  that  all  the  provisions  of  it,  so  far  as 
they  extend,  are  merely  in  affirmance  of  the  common  law ;" 
and  noticed  the  fifth  section  of  this  act,  which  gives  the  in- 
jured party  a  remedy,  "  if  beasts  escape  into  his  close, 
through  a  part  of  his  fence  (hat  is  sufficient,  although  a  part 
of  his  fence  was  insufficient." 

As  to  Mrs.  Trask's  not  being  bound  to  fence,  at  common 
law,  against  the  plaintiff's  cattle  in  Riggs'  land,  the  chief 
justice  went  over  most  of  the  ground  taken  by  the  defend- 
ant's counsel,  and  noticed  the  following  authorities  :  10  E. 
4,  7,  8  ;  22  E.  4 ;  Fitz.  Abr.  Curia  Claudenda,  2 ;  F.  N.  B. 
298,  note  3  and  note  6.  And  calling  D  a  stranger  I  sup- 
pose, said  the  C.  J.  "  is  meant  A  nor  D  is  bound  to  fence 
against  each  other;  for  this  distinction  is  cited  10  E.  4,  7 ; 
and  36  H.  6 ;  Fitz.  Abr.  Curia  Claudenda,  bar,  168 ;  and  ob- 
served, this  case  was  opposed  by  other  authorities ;  noticed 
10  E.  4,  7,  and  Fitz.  Abr.  Bar,  168,  above  cited.  "We, 
therefore,  consider  it  settled,  at  common  law,  that  the  tenant 
of  any  close  is  not  obliged  to  fence,  but  agabst  cattle  which 
are  rightfully  on  the  adjoining  land."  Cites  Has.  Ent.  620, 
b ;  622,  b  ;  Inst.  CI.  677,  680,  and  entries  there  cited. 

u  Let  us  now  examine  the  bar  in  the  case  before  us.  It 
is  therein  averred,  that  the  plaintiff  and  Trask  are  jointly 
and  equally  bound  by  law,  to  make  and  maintain  the  parti- 
tion fence  between  their  closes ;  but  we  know  of  no  such  ob- 
ligation imposed  by  law ;  the  respective  occupiers  of  two 
erases  adjoining,  are  bound,  each  one,  to  make  and  maintain 
half  the  partition  fence ;  but  unless  the  fence',  or  the  line  on 
which  it  is  to  be  made,  has  been  divided  by  a  written  agree- 
ment between  the  parties,  or  assigned  pursuant  to  the  statute, 
or  by  prescription,  neither  party  is  obliged  to  make  or  main- 
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Ch«  66.  tain  any  part  of  the  partition  fence."  "  It  appears  to  us 
Art.  3.  very  immaterial  whether  there  was  or  was  not  a  sufficient 
s^»v^^  fence  between  the  plaintiff's  close  and  the  locus  in  quo ;  for 
the  cattle  did  not  escape  that  way;  they  escaped  from  the 
plaintiff's  close  into  Low's  close ;  and  it  is  not  averred  that 
Low's  partition  fence  was  insufficient,  but  that  the  plaintiff  and 
Low  were  jointly  bound  to  maintain  it,  and  that  it  was  out 
of  repair ;  the  fence,  therefore,  was  as  much  the  plaintiff's 
as  Low's,  and  the  plaintiff  is  as  much  in  default  on  account 
of  the  deficiency,  as  Low.  It  does  not  appear  that  this 
fence  had  ever  been  divided,  and  therefore,  each  party,  at 
his  peril,  was  bound  to  keep  his  cattle  in  his  own  land ;"  but 
not  material  whether  Low's  fence  was  bad  or  not.  "  The 
cattle  were,  by  wrong,  in  Riggs'  close ;  the  owner  of  the  cat- 
tle having  no  interest  in  that  close,  or  any  ;Sght  to  put  his 
cattle  there,  and  Trask  was  not  obliged  to.  fence  against  -any 
cattle  that  escaped  from  Low's  close  to  Riggs'. elope ;  when 
the  cattle  escaped  into  her  close  from  Riggs',  it  was  a  tres- 
pass, and  her  bailiff  might  lawfully  cfotrain  them  damagt 
feasant."  "  The  bar  is  therefore  bad,  and  no  sufficient  answer 
to  the  conusance  of  the  defendants." 

"  If,  in  fact,  the  cattle  had  escaped  froto  the  plaintiff's 
close  into  Low's,  through  the  defect  of  Low's  fetfte,  yet  the 
plaintiff  must  fail  in  his  replevin  against  the  defendants,  and 
may  have  his  remedy  against  Low,  by  an  action  of  the  case." 
Vide  Cro.  Jam.  665,  Holback  v.  Warner;  ;1  Salk.  335,  Star 
v.  Rookesbury.  By  the  court,  the. plea  in  bar  adjudged 
bad.  ,  .•  * 

The  question  of  law  being  thus  ejected,  the  cause  was 
continued,  to  inquire  of  damages  for  the  defendants,  to  April 
Term,  1810,- when  the  jury  found  for  them  $15  damages, 
and  the.  court  allowed  full  costs.  This  case,  the  replevin  be- 
ing altogether  a  fence  cause,  properly  enough,  is  placed  un- 
der this  head  of  fences ;  and  if  the  plaintiff's  cattle  had  es- 
caped, through  the  defect  of  Low's  fence,  and  the  plaintiff 
had  brought  an  action  on  the  case  against  him,  as  he  might 
have  done,  nearly  the  same  points  must  have  been  de- 
cided. 
8  Eatt,  794,  §  2.  The  defendant  cannot  justify,  under  the  general  issue, 
Wehh  v.  cutting  the  posts  and  rails  of  the  plaintiff's  fence,  though  erect- 
ed on  the  defendant's  own  land ;  there  being  no  question  raised 
as  to  the  property  being  in  the  defendant.  It  was  urged, 
that  if  one  fixed  posts  on  another's  land,  he  made  them  the 
property  of  that  other  person ;  and  reference  was  made  to 
Stead  v.  Gamble,  7  East,  352.  The  court  said,  that  was  a 
case  of  costs,  and  not  of  pleading,  and  did  not  apply  to  the 
present  case ;  that  he,  the  defendant,  made  it  a  part  of  his. 
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complaint,  that  the  plaintiff  had  put  posts  and  rails  on  the    Ch.  66. 
defendant's  land,  across  the  highway ;  "  and  the  case  reserv-    Art.  3. 
ed,  shows  that  the  posts  and  rails  were  meant  to  be  stated,  as  v^y^/ 
the  property  of  the  plaintiff."    So,  cutting  could  not  be  justi- 
fied unaer  the  general  issue. 

§  3.  Taking  away  partition  fence,  fence  not  on  the  line,  fyc.  \  mmi.  R. 
This  was  an  action  of  trespass,  for  breaking  and  entering  the  294,  BurreU 
plaintiff's  close,  and  taking  away  fences  thereon,  &c.  Held,  ••  BlirreU* 
it  was  not  a  trespass,  for  the  owner  of  the  land  to  take  away 
the  fence  separating  it  from  the  land  of  another,  in  order  to 
rebuild  the  fence  of  other  materials :  2  Where  owners  of  ad- 
joining lands  establish  a  division  fence,  varying  from  the  line 
described  in  their  deeds,  and  each  has  held  and  occupied 
up  to  his  side  of  the  fence,  claiming  to  hold  accordingly,  for 
twenty  years,  neither  can  maintain  a  possessory  action  against 
the  other.  One  of  the  fences  (in  Sheffield)  taken  awav  by 
the  defendant,  stood  on  the  boundary  line,  and  was  built  by 
him,  of  rails,  about  thirteen  years  before  the  action,  and  had 
been  repaired  by  him,  as  his  part  of  the  division  fence ;  and 
at  the  time  complained  of  in  the  plaintiff's  declaration,  the 
defendant  had  removed  it,  in  order  to  build  there,  stone-wall, 
which  he  accordingly  built  the  next  year,  placing  it  rather 
.hearer  his  own  land,  &c.  As  to  the  second  parcel  of  rail-  * 
fence  removed,  standing  near  the  line,  it  appeared  the  de- 
fendant had  owned  the  north  lot,  about  thirty  years ;  one 
Ashley  had  previously  owned  the  adjoining  south  lot,  and  de- 
vised it  to  one  Dutchen,  who  owned  it  in  1802;  and  before 
the  plaintiff  had  any  title  or  claim  to  it,  the  fence  between 
the  two  lots,  passing  through  a  wood  or  swamp,  did  not  run 
in  a  strait  line,  but  was  bent  to  the  northward,  so  as  to  in- 
clude in  the  south  lot  about  two  acres  more  than  would  have 
been  included  by  a  strait  line.  The  defendant  proved,  Ash- 
ley, in  1764,  when  he  bought  the  south  lot,  caused  it  to  be 
surveyed,  and  run  the  dividing  line  strait,  in  the  place  where 
the  defendant  has  now  built  his  fence,  and  never  claimed  any 
land  north  of  that  line,  but  considered  it  as  the  boundary ; 
and  particularly,  in  1 792,  he  run  the  same  line,  and  said  he 
claimed  nothing  north  of  it ;  and  proved  also,  Dutchen  did 
the  same,  and  in  1802,  agreed  witn  the  defendant  to  build  a 
new  fence  on  that  line,  to  divide  their  lots ;  but  the  fence  was 
never  built  by  them.  The  plaintiff  did  not  deny  this,  but 
produced  evidence  to  prove  the  defendant  confessed,  in  1 809, 
1810,  and  181 1,  he  had  not  a  good  title  to  the  land  in  question. 
It  was  understood,  the  plaintiff  had  purchased  said  south  lot 
of  Dutchen ;  but  the  deed  was  not  produced.  Several  other 
deeds  were  produced  by  the  parties,  but  leaving  the  line 
doubtful ;  decision  as  above.   But  held  further,  the  fence  is 
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Ch.  66.     only  evidence  of  the  true  line ;  but  when  the  parties  have 
Art.  3.      agreed  on  a  fence  variant  from  it,  for  convenience,  u  and 
v^^v^^^  still  have  continued  to  claim  according  to  the  true  line,  nei- 
ther party  can  acquire  title,  or  even  a  right  of  possession, 
against  the  other,  merely  on  account  of  the  fence."    Judg- 
ment for  the  defendant. 
1  Day'i  Ca.      §  4.  An  avowry  is  a  new  declaration,  as  well  as  a  defence 
Hi.  to  the  plaintiff's  declaration :  hence,  the  avowant  may  reco- 

ver damages,  as  well  as  costs,  where  successful :   and  se- 
condly, in  replevin,  the  plaintiff  replied,  the  cattle  entered 
through  the  avowant's  insufficient  fence.    The  declaration 
stated  the  taking  the  plaintiff's  cattle,  in  the  town  of  C.  on  a 
certain  day.    The  avowry  alleged  they  were  taken  at  the 
time  and  place,  mentioned  in  the  plaintiff's  declaration,  do- 
tnaet  feasant,  in  the  avowant's  close.     Plaintiff  so  replied ; 
and  issue,  and  verdict,  and  judgment,  for  the  avowant.  Error 
assigned,  the  locus  in  oho,  was  not  well  described  in  the 
avowry.    But  held,  well  after  verdict,  if  bad  on  demurrer. 
It  is  conceived,  the  plaintiff's  replication  was  good,  if  he 
could  have  proved  the  fact,  the  cattle  entered  through  the 
avowant s  defective  fence  ;  as  then,  he  had  not  a  right  to  take 
them  damage  feasant. 
4  Johni.  R.       §  5.  It  is  sufficient,  if  any  dispute  exist  as  to  a  partition, 
414, 416,       t0  enable  the  fence-viewers  to  interpose.   The  objection  was, 
KoIKrht.—  that  the  jury  had  disregarded  an  agreement  between  the  par- 
9  Jofani.  R.    ties,  as  to  a  partition  fence ;  and  founded  their  verdict  on  the 
136, 137.       decision  of  tne  fence-viewers.     New  York  Rev.  Laws,  332. 
No  dispute — parol  evidence  of  written  notice  to  repair,  is 
sufficient. 

A  promise  by  A  to  pay  B  a  sum  of  money,  for  removing 
his  fence  to  widen  a  road,  does  not  concern  title  to  land, 
nor  is  it  within  the  statute  of  frauds.  10  Johns.  R.  109, 
110,  Storms  v.  Snyder,  253. 

Declaration  in  covenant,  for  not  repairing  fences  between 
the  closes  of  the  plaintiff  and  defendant,  whereby  cattle  escap- 
ed into  plaintiff's  close,  and  destroyed  the  grass  and  corn 
there.  3  Went.  448,  &c.  For  breaking  down  fences,  Litt. 
Ent.  66;  Mod.  Ent.  216.  For  not  repairing  fences,  lilt. 
Ent.  69 ;  Plead.  Ass.  254. 
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Ch.  67. 

Art.  2. 


Art.  1.  General  Principles*  §  1.  In  every  country,  a  ferry 
forms  a  part  of  a  public  passage,  or  highway,  wherever  ri- 
vers or  waters  are  to  be  passed  in  boats ;  and  therefore,  the 
law  of  the  land,  must,  necessarily,  for  establishing  ferries, 
and  keeping  them  in  order,  make  provision,  as  it  does  for 
keeping  highways  in  repair.  They,  therefore,  who  have  a  fer- 
ry, must  be  bound  in  a  proper  manner  to  keep  it  up ;  to  have 
suitable  ferry-ways,  boats,  and  attendants,  at  all  seasonable 
times.  The  natural  consequences  of  this  duty,  enjoined  by  law, 
is,  the  keepers  of  the  krry  must  have  a  reasonable  compensa- 
tion for  their  time  and  expenses,  fixed  by  law,  and  legally  se- 
cured to  them.  In  this  way,  a  ferry  becomes  property,  an 
incorporeal  hereditament,  the  owners  of  which,  for  the  pub- 
lic convenience,  being  obliged  by  law,  to  perform  certain 
public  services,  must,  as  a  reasonable  equivalent,  be  protect- 
ed in  this  property  :  hence,  we  must  inquire  what  are  the 
duties  of  ferry-men?  what  are  their  rights?  and  how  fer- 
ries are  established  ?  for  this  is  a  kind  oi  property  that  must 
have  a  legal  existence :  the  owners  of  it  must  do  what  is 
intended  in  its  creation ;  and  have  the  rights  or  tolls  legally 
annexed  to  it ;  and  the  passengers  must  have  their  rights 
legally  fixed. 

Art.  2.  Ferries  established  by  statute  law*    §  1 .  On  these  Mw»«  Laws, 
principles,  as  early  as  1641,  the  legislature  of  Massachusetts  ^J^1801* 
Colony,  passed  a  law  for  the  regulation  of  ferries.   The  laws 
as  to  ferries,  was  continued  under  the  provincial  government, 
and  in  1797,  were  revised.    The  revised  law  will  show  the 
substance  of  our  laws  at  all  times,  respecting  ferries. 

§  2.  By  the  first  section  of  this  act,  it  is  provided  that  no 
person  shall  keep  a  ferry  in  this  (state,  "  so  as  to  demand  y£*\4Ct 
or  receive  pay,55  without  a  license  from  the  Court  of  Ses-  1797.—* 
sions  of  the  County,  which  is  empowered  to  grant  such  li-  Maine  act, 
cense  to  proper  persons,  "  and  to  state  the  fare  or  ferriage,  J*"  ™« **" 
at  each  ferry,  for  passengers,  horses,  and  other  creatures,  It3.— •£#». 
carriages,  waggons,  carts,  teams,  and  other  things  there  trans-  act,  Dec.  so, 
ported ;"  and  to  take  good  bonds  of  each  ferryman,  "  for  l7^T'^f 

and  regulated  by  the  County  Courts ;  either  party  may  appeal  to  the  Court  of  Appeals, 
as  to  law  or  fact,  or  hare  error  or  supersedeas.  The  court  fixes  the  ferriage  of  a  hone  t 
and  the  statute  regulates  all  other  ferriages  by  that-^-a  coach,  as,  for  six  hones,  &c« 
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Ch.  67.    the  faithful  performance  of  the  duties  and  services  of  the 

•Art.  3.    place,"  excepting  ferries  then  "stated  and  settled  by  the 

v^v-^s  court  or  town,  to  whom  they  appertain." 

The  second  section  directs  all  ferrymen,  at  all  these  fer- 
ries, to  "  keep  a  good  boat  or  boats,  in  good  repair,"  suitable 
for  the  place ;  u  and  to  give  ready  and  due  attendance  on 
passengers,  on  all  occasions,  for  the  times,  and  according  to 
the  regulations  established  at  any  ferry."  Penalty  for  every 
neglect  in  keeping  a  proper  boat,  is  $20,  and  in  such  attend- 
ance, one  dollar ;  half  to  the  state,  and  half  to  the  prosecu- 
tor ;  u  and  be  further  liable  in  an  action  on  the  case,  to  pay 
all  such  special  damages  as  any  person  shall  sustain  by  such 
neglect." 

The  third  section  provides,  that  any  person,  keeping  a 
ferry,  or  who  transports  passengers  over  any  stated  ferry,  u  so 
as  to  demand  or  receive  pay,"  "  having  no  right  or  authority 
so  to  do ;"  shall  forfeit  $4,  for  every  offence,  (appropriated  as 
above,)  and  be  further  liable  in  a  spetial  action  on  the  case, 
to  pay  such  damages  as  may  or  shall  accrue  to  the  person 
or  persons,  assigned  or  authorized  to  keep  any  such  stated 
ferry,  or  ferries." 

The  fourth  section  provides,  that  when  the  court  shall 
judge  it  necessary  to  set  up  a  new  ferry,  and  no  one  shall 
appear,  to  keep  it  for  the  stated  profits  thereof,  the  town  or 
towns  in  which  it  is,  must  take  effectual  care  to  provide  pro- 
per ferry-men,  to  be  licensed  as  above,  to  give  bonds,  &c. ; 
the  court  to  state  the  ferriage,  &c.  and  ferry-men  to  keep 
boats,  and  attend  as  in  the  second  section,  on  like  penalties. 
Thus,  by  statute  law,  our  ferries  ever  have  been,  and  are 
established,  and  kept  up,  for  stated  toll  or  fare :  the  ferry- 
man, for  his  neglect  of  duty,  ujsides  the  penalty,  is  liable  to 
an  action  on  the  case,  for  such  damages  as  any  passenger 
may  specially  sustain  by  such  neglect.  On  the  other  hand, 
every  legal  ferry-man  has  his  action  on  the  case,  against  any 
one  who  unlawfully  disturbs  his  ferry,  and  takes  from  him 
any  of  his  stated  ferriage. 

The  statute  only  gives  the  action  generally ;  but  in  what 
special  cases  it  lies,  in  what  form,  and  for  what  damages, 
must  depend  on  principles  at  common  law.  There  have  been 
but  a  few  actions  in  England  on  this  subject,  and  still  fewer 
in  this  country :  a  few  however,  follow. 

8tlk.  719,  Art.  3*  Actions  against  ferry-men  by  passengers. 

.Paine  v.  §  1.  An  action  on  the  case,  was  brought  by  an  inhabitant 

artn  ge.  Q£  an  ancjent  village,  against  the  proprietors  of  a  ferry-boat, 
for  not  keeping  it  in  repair.  The  declaration  states,  that  the 
village  of  Littleport  is,  and  has  been,  time  out  of  mind,  an 
ancient  village ;  that  within  it,  is,  and  time  immemorial,  has 
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been,  an  ancient  river,  called ,  and  over  it  an  ancient    Ch.  67. 

furry,  from  such  a  place  to  such  a  place,  for  passing  it  &c.  4  Art.  4. 
states  the  toll ;  also  the  prescription  for  certain  inhabitants  to. 
be  free  of  toll ;  that  the  plaintiff  is  one  of  those,  and  assigns 
a  neglect  in  not  keeping  a  boat,  &c.  The  plea  was,  that  the 
defendant  built  a  bridge  instead  of  a  boat,  and  keeps  it  in  re- 
pair, which  is  safer  than  the  boat,  &c.  The  plaintiff  replied 
,  that  he  was  not  permitted  to  pass  over  any  bridge.  Uene-. 
ral  demurrer  to  the  replication,  and  joinder.  Held,  that  a. 
proprietor  of  a  ferry  cannot  let  that  down,  and  put  up  a 
bridge  without  license — if  the  plaintiff  had  paid  toll,  he 
might  have  had  his  action. 

§2.  An  information  was  allowed  against  one,  for  taking  ss&ik.  198, 
more  than  the  ancient  ferriage :  and  the  same  right  may  be  Kin;  r.  Re- 
tried in  an  action  on  the  case :  and  so  for  refusing  to  carry  a  I*%""]S?" 
passenger.   5  Com*  D.  283 ;  and  if  one  have  special  damage,   Cif 
by  being  refused  to  be  carried  over,  he  may  have  this  action; 
but  without  special  damage,  there  can  be  only  an  indictment,  . 
or  information.    Otherwise  suits  would  be  infinite.     If  the 
owner  of  a  ferry  exact  toll,  where  not  due,  this  action  lies.      1  Com.  D. 

Art.  4.  Case  by  the  ferry-man,  against  one,  invading  his  right.  275- 

§  K  In  this  case  the  court  decided,  that  in  an  action  by  the  waiet,  R.  < 
owner  of  an  ancient  ferry,  against  one  who  erects  a  new  terry  5°8i  &l2i 
near  to  the  plaintiffs,  he  may  declare  on  his  possession ;  and  Ha^and* 
need  not  state  that  he  keeps  boats  and  ferrymen  to  carry  s&and.  114. 
passengers  over.    In  this  case,  the  plaintiff  declared,  that, 
April  %  1 740,  and  before,  he  was,  and  from  thence  hath  been, 
and  still  is  seized,  of  a  certain  ancient  ferry  with  the  appurte- 
nances called — upon  and  over  the  river  Isis,  &c.  stating  the 
several  rates  of  toll,  which  ferry  had  been  in  this  form,  time 
out  of  mind,  &c. ;  that  the  defendant  wrongfully  set  up  ano- 
ther ferry,  &c.  near  to  the  plaintiff's.  Decided  on  a  motion  in 
arrest  of  judgment ;  this  was  an  action  against  a  wrpnjj-doer, 
who  disturbed  the  plaintiff  in  his  ferry,  and  not  an  action  for 
the  toll  or  duty.    Judgment  for  the  plaintiff. 

§  2.  This  was  an  action  on  the  case  against  Frank  in  which  4  D.  t  E. 
the  plaintiff  stated,  he  was  possessed  of  South  Ferry  over  the  886,  688, 
Huniber,  and  that  the  defendant,  wrongfully,  carried  passen-  Jjjjj*' 
gers  and  cattle  from  Kingston  upon  Hull,  to  Barton,  and  other 
parts  on  the  coasts,  whereby  the  plaintiff  was  injured  in  his 
right  to  his  ferry,  and  lost  his  tolls ;  with  some  exceptions 
stated.    It  was  proved,  the  plaintiff  was  lessee  of  the  corpo- 
ration of  Kingston  upon  Hull,  and  he  proved  a  prescription  in 
them,  to  have  an  exclusive  ferry,  between  that  place  and 
Barton,  with  said  exceptions ;  that  the  defendant,  tne  owner 
of  a  market-boat,  at  Barrow,  two  miles  below  Barton,  had 
carried  over  persons,  at  different  times,  than  on  market-days, 
from  Kingston  upon  Hull  to  Barron,  to  which  place  they  were 
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Ch.  67,.    bona  fide  going ;  that  there  was  a  daily  ferry  between  Kings- 
ArU  4.     ton  and  Barton,  but  none  to  any  other  port  of  the  Lincolnshire 
coasts.    Verdict  for  the  plaintiff,  for  damages;  but  the  court 
held,  that  the  plaintiff  could  not  support  his  action,  "  if  per* 
sons  wishing  to  go  to  Barton,  had  applied  to  the  defendant, 
and  he  had  carried  them  at  a  little  distance  above,  or  below 
the  ferry ;  it  would  have  been  a  fraud  on  the  plaintiff's  right, 
and  would  be  the  ground  of  an  action."    "  But  here  these 
persons  were  substantially,  and  not  colourably,  merely,  car- 
ried over  at  a  different  place,  and  it  is  absurd  to  say,  that  no 
person  shall  be  permitted  to  go  to  another  place  on  the  Hum- 
ner,  than  that  to  which  the  plaintiff  chooses  to  carry  them." 
a  It  is  admitted  the  ferry-men  cannot  be  compelled  to  carry 
passengers  to  any  other  place  than  Barton?  "  then  his  right 
must  be  commensurate  with  his  duty." 
Essex  Mass.       §  3.  In  this  case,  Chadwick,  brought  his  action  on  the  case 
S.  J.  Court,   against  the  proprietors  of  Haverhill  bridge,  and  stated  in  his 
**•£  c^uI"  declaration  he  was,  August,  1 794,  and  long  before  bad  been 
prietorsof10"  **zed  w»  frw  demesne,  as  of  fee  and  right,  in  a  certain  ferry  over 
Haverhill      Merrimack  river,  in  said  county,  known  by  the  name  of  Chad- 
Bridge  ;  De-  wick's  ferry,  for  the  transportation  in  boats,  of  persons,  car- 
A^pJeoed   r*a£es  an(*  d*3*18,  from  Bradford  to  Haverhill,  and  from  Ha- 
ste] *  vernill  aforesaid,  to  Bradford  aforesaid,  with  a  right  to  receive 
toll,  for  the  said  transportation  ;  yet  the  proprietors,  not  igno- 
rant of  the  premises,  intending,  &c.  "erected  a  bridge  over  the 
said  river,  near  to,  and  within  forty  rods  of  the  said  Chad- 
wick's  ferry,  aforesaid,'9  for  a  toll,  &c.  whereby  the  plain- 
tiff lost  all  his  toll  and  profits,  &c.  ad  damnum,  $1,000. 

6  4.  The  first  plea  was,  not  guilty ;  second,  was  of  a  spe- 
cial act  of  the  legislature,  authorizing  the  defendants  to  erect 
the  said  bridge,  and  providing  a  special  mode  for  ascertain- 
ing the  plaintiff's  damage ;  but  the  second  plea  was  struck 
out,  not  being  filed  in  time*  The  writ  was  served  on  the  pro- 
prietor's clerk,  by  a  coroner  ;  the  sheriff,  being  a  proprietor. 
§  5.  The  court  was  of  opinion  the  act  did  not,  and  perhaps 
could  not,  deprive  the  plaintiff  of  his  common  law,  and  con- 
stitutional right,  to  try  his  title  and  damages,  by  a  jnry  in  a 
civil  action.  The  plaintiff  produced  no  original  grant  or  li- 
cense of  this  ferry ;  and  the  court,  as  evidence  of  his  seisin  m 
fie,  allowed  him  to  prove,  by  depositions,  that  eighty  years 
before  the  action,  one  Griffin,  kept  the  ferry,  and  took  toll ; 
and  then  to  trace  his  right,  by  deeds  from  nim,  to  the  plain- 
tiff. To  prove  by  parol  evidence,  the  net  annual  amount,  or 
value  of  tne  ferry,  and  to  prove  that  sheriff  Bartlett,  as  agent 
of  the  proprietors,  built  the  bridge,  in  the  year  1 794  ;  and 
that  since,  they  have  taken  the  toll,  &c. ;  to  prove  his  agen- 
cy by  parol  evidence,  because  the  plaintiff  could  not  have  ac- 


FERRIES.  687 

cess  to  the  proprietor's  books,  to  prove  the  appointment  by    Ch.  67. 
them.    The  proprietors  in  their  second  petition  to  the  legis-    Art.  4. 
lature,  to  have  their  estate  increased  in  the  bridge,  stated  v^vw 
that  Chadwick,  by  ancient  deeds,  claimed  to  be  seized  in  fee 
of  the  ferry,  and  this  was  allowed  in  'evidence  of  his  es- 
state,  &c. 

§  6.  In  this  action,  it  was  objected  that  it  was  grounded  on 
a  tort,  and  that  the  defendants,  as  a  corporation,  could  not  be 
guilty  of  a  tori,  and  that  the  plaintiff  could  not  declare,  as  he 
had  done,  for  an  incorporeal  estate,  as  being  seized  thereof,  in 
his  demesne  as  of  fee  and  right,  and  as  not  being  appendant  to 
an j  corporeal  estate,  but  that  he  ought  to  prescribe  in  que  estate, 
and  for  the  ferry,  as  appendant ;  that  the  laws  of  Massa- 
chusetts colony,  and  province,  forbid  any  person  to  keep  a 
ferry,  so  as  to  demand  toll,  unless  licensed  by  the  court  of 
sessions  of  the  county ;  and,  therefore,  the  plaintiff  claimed 
an  estate  in  direct  opposition  to  those  laws.  These  points 
were  not  formally  decided  by  the  court,  the  cause  being  re- 
ferred ;  but  the  referees  reported  a  certain  sum  for  the  plain* 
tiff,  on  the  ground  he  had  such  an  estate  in  the  ferry,  as  he 
declared  for,  but  subject  by  law  to  have  the  toll  regulated 
by  the  court.  And  this  report  was  accepted  by  tne  Su- 
preme Judicial  Court.  The  declaration  in  this  case,  was  drawn 
oy  Parsons. 

§  7.  It  was  proved,  that  January  4,  1652,  the  town  of  Ha- 
verhill, voted,  that  Goodman  Sy  monds,  and  his  heirs,  keep  this 
ferry,  on  certain  terms,  and  for  a  limited  ferriage.  March 
3, 1668 — 9,  the  town  agreed  with  one  Andrew  Greely,  to  keep 
this  ferry,  himself  and  family,  for  a  certain  ferriage,  and  pay 
40*.  a  year,  to  Symonds's  widow.  April  4,  1682,  Griffin 
took  it. 

§  8.  This  was  an  action  on  the  case,  by  the  town  of  Alms-  Alnufemy, 
bury,  against  the  defendant,  for  carrying  passengers  to  the  *c* 
injury  of  their  ferry,  over  Merrimack  river.  In  the  declara- 
tion, (see  Am.  Preced.  201,)  their  seisin  in  demesne  as  of  fee, 
of  a  certain  passage,  and  right  to  cari^jr  and  convey  the  citi- 
zens of  this  state,  and  their  horses,  &c.  over  Almsbury  ferry, 
in  their  own  ferry-boat,  taking  toll,  &c.  as  established  by 
the  court  of  sessions ;  yet  the  defendant,  endeavouring  to  in- 
jure the  plaintiffs,  carried  many  persons,  &c.  (naming  some,) 
over  said  waters*  &c.  received  2d.  for  each,  by  reason  of 
,  which  the  plaintiffs  were  damnified. 

§  9.  These  actions  shew,  that  some  of  our  ferries  are  con- 
sidered as  private  property,  and  as  estates  in  fee,  and  not  as 
appendant  to  any  corporeal  estate. 

§10.  The  mode  of  declaring  in  England,  that  the  plaintiff 
is  seized  in  fie,  or  is  possessed,  seems  to  be  more  correct,  than 
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Ch.  68*    the  forms  in  our  courts,  as  above  adopted  :  which  is,  that  the 
Art.  1.      plaintiff  is  seized  in  his  demesne  as  of  fee ;  seisin  in  fee,  is  strict- 
v^*v*^s   ly  right,  according  to  the  nature  of  the  estate ;  but  it  is  ques- 
tionable, if  this  kind  of  estate,  or  an y  other  incorporeal  right, 
or  hereditament,  is  an  estate  in  demesne  ;  a  mode  of  expres- 
sion appropriated  to  estates  corporeal,  as  houses  and  lands,  and 
other  such  kind  of  estates,  capable  of  actual  bodily  posses- 
sion. 
&  JohniR.         §  11.  Where  a  penalty  is  given  by  statute,  it  must  be  the 
175,  Almy  r.  remedy,  &c. ;  as  if  a  person  nave  a  right  to  a  ferry,  granted 
tuuTsOtiT    ky  statute,  and  a  penalty  is  given,  for  disturbing  his  right,  he 
8ec.Ch.64.  must  sue  for  the  penalty,  and  cannot  have  case  for  this  dis- 
turbance ;  but  if  a  matter  be  actionable,  at  common  law,  the 
general  rule  applies— decided  on  a  certiorari  from  a  justices9, 
court*    The  Common  Pleas  in  New- York  license  ferries* 

Forms  of  declarations,  pleas,  &c.  as  to  ferries ;  declaration 
against  the  owners  of  a  ierr  v-boat,  for  not  keeping  it  in  re- 
pair ;  plea,  no  such  custom,  &c.  1  Lord  Raym.  493. 
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But  very  Art.  1.  General  principles.    §  1.  The  right  of  taking  fish, 

few  Amerip    is  a  right  of  the  first  importance ;  and  so  is  the  injury,  in  un- 

w  fowd01  ,awfu%  disturbing  this  right.    This  right  of  catching  fish, 

reported  on  in  9a'1  or  ^re9*1  wateri  has  afforded  not  only  profit,  but  amuse- 

theie  iab-     ment,  to  the  people  of  every  nation*    The  right  to  take  fish 

J****  «cept  is  common  or  several  j  hence,  one  may  be  disturbed  in  his 

chutetts!*      right,  where  he  has  it  in  common  with  others  ;  or  where 

he  has  it  exclusively,  in  the  place  where  the  disturbance  is* 

It  will  then  be  natural  to  inquire,  where  there  is  a  comtnm 

fishery ;  where  a  several  fishery  ;  and  when  either  is  unlawful* 

ly  invaded  or  disturbed. 

ft  Bi.  Com.        No  people  have  a  better  right  to  expect  riches  and  wealth, 

,3,""^E*P"  ^rom  ^8^*n8  *n  sa^  an<*  fres**  waters,  than  the  people  of  the 
137, -5^"     United  States.  A  several  fishery,  is  the  exclusive  right  offish* 
Mod.  73.—    ing  in  a  navigable  river,  or  arm  of  the  sea:  so  is  a  free  fishery ; 
1  Mod.  105. 
5  Bur.  8817.— 1  Salk.  357,  Warren  v.  Matthew.  &  al,— 6  Mod.  78. 
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both  are  by  prescription ;  the  first  can  be  claimed,  only  by    Ch.  68» 
the  owner  of  the  adjoining  land;    and  a  severed    fishery,    Art.  2. 
in  one  man,  may  be  subject  to  limited  rights  in  others,  to  %m^»v^»s 
take  fish ;  as  the  oystery  and  fish  for  one's  table.    See  post. 
•    The  subject  has  a  right  to  fish  in  all  navigable  rivers,  as 
he  has  to  fish  in  the  sea.    And  2  Salk.  637  ;  three  kinds  of 
fisheries,  separate,  free,  and  common. 

'   Art.  2.  When  a  common  fishery,  fee.  §  1  •  It  is  clear,  that  every  *  Strange, 
fishery  whatever,  is  common  to  all,  by  the  law  of  nature,  and  1S*'T41__ 
remains  so,  till  something  is  done,  legally,  to  change  a  common  cro"  Jam. 
fishery,  so  that  some  persons,  and  not  others,  shall  have  a  right  357. 
•to  fish  in  any  particular  waters.    This  change  may  be  made,  £  "f^  to 
as  it  may  be  as  to  all  other  property  or  rights,  by  conquest,  J^°  ^m* 
by  long  and  immemorial  possession,  or  by  grant,  or  pur-  no  power 
chases.    The  people  of  the  United  States  have,  as  every  peo-  over  the 
pie  have,  an  exclusive  right  to  fish  in  the  waters,  within  their  J^'T?*" 
own  limits;  that  is,  within  their  territories,  and  those  parts  ofiptw'ichk 
the  sea,  within  their  sole  jurisdiction,  or  "jurisdictional  limits.    Brown.—* 
being  all  the  waters,  within  three  leagues  of  their  coasts.  ^* E- 
No  where  beyond  on  the  high  seas,  have  the  people  of  the 
'United  States  an  exclusive  fishery ;  but  by  several  treaties, 
•a  fishery  in  common,  with  some  other  nations :  By  our  trea- 
ty with  France,  of  February  6,  1 778,  (since  annulled,)  arti-  Art.  11. 
cle  ninth,  the  French  were  not  to  fish  on  the  coasts  of  the 
(United  States;  nor  our  people  on  the  French  coasts:  and 
•by  our  treaty  with  Great  Britain,  of  peace,  1783,  the  United 
States  "continue  to  enjoy  unmolested,  the  right  of  taking 
-fish  of  every  kind,  on  the  grand  bank,  and  on  all  the  other 
banks  of  Newfoundland ;  also  m  the  gulf  of  St.  Lawrence, 
and  at  all  other  places  in  the  sea,  where  the  inhabitants  of 
both  countries  used  at  any  time  heretofore  to  fish ;"  also  to 
-fish  on  such  parts  of  the  coasts  of  Newfoundland,  as  British 
fishermen  use ;  but  not  to  dry  fish  on  that  island  ;  also  to  fish 
on  the  coasts,  fee.  of  all  other  British  dominions,  in  America, 
-and  to  cure  fish  in  any  unsettled  harbours  and  creeks  of  No* 
va  Scotia,  Magdalen  Islands,  and  Labrador,  so  long  as  the  same 
remain  unsettled.    If  any  of  these  rights  be  disturbed,  secur- 
.ed  by  this  treaty,  it  is  a  national  affair.    Not  only  lakes,  ri- 
vers, and  straights,  but  all  those  parts  of  the  sea,  within 
three  leagues  or  cannon  shot  of  the  land,  may  be  viewed  as 
.lawfully  acquired,  and  may  be  maintained  as  property,  by  the 
•nation,  master  of  the  coasts.    Martin's  law  of  nations,  160, 
165. 

§  2.  The  rights  to  be  considered  in  this  chapter,  are  more 
especially  those  our  people  have  in  regard  to  each  other,  in 
their  own  waters;  and  here  the  right,  originally  derived 
from  the  law  of  nature,  is  common,  unless  made  otherwise,  by 
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Ch.  68.    some  internal  law  or  regulation*    It  is  not  understood  thtit 
Art.  2.     different  states  make  any  difference  in  this  respect,  as  to  the 
^^V^^s  Bank  and  sea  fisheries ;  therefore  the  principles  which  apply  ia 
England,  France,  or  in  any  other  nation,  under  one  consoli- 
dated government,  apply  here.    But  our  river  fisheries  are 
under  tne  control  of  each  state,  in  which  they  are  situated. 
Charter  of         §  3.  By  the  charter  of  W.  and  M.  and  so  in  the  king's 
1091.-^"      charters  generally,  to  the  colonies,  he  expressly  reserved  to 
Same  Rhode  his  subjects,  "  the  trade  of  fishing  upon  the  coasts  of  New 
Iiland,i662.  England,"  in  the  seas  thereto  adjoining,  "  or  any  arms  of  said 
seas,  or  salt-water  rivers,  where  they  have  been  wont  to  fish." 
Hence,  all  English  subjects  had  a  right  to  fish,  in  our  salt- 
water rivers,  and  arms  of  the  sea,  &x.  till  the  revolution; 
and  as  such  subjects,  the  people  of  one  colony  had  this  right 
in  another.    This  was  a  vested  right,  not  devested  by  the  re- 
volution.    There  always  was  a  clause  verbatim  with  the 
above,  in  the  king's  charter  to  Rhode  Island,  &c.    In  this 
charter  also,  whales  and  great  fish  were  granted  to  the  colo- 
ny. See  art.  9,  this  chapter. 
French  civa      Every  servitude  or  encumbrance,  as  a  way,  a  run  of  water, 
•dA*.  D.aCt"  *-c#  *  extinct>  when  the  ground  to  which  it  is  annexed,  and 
1805,  hook    the  ground  over  which  it  is,  are  united  in  the  same  owner. 
2,  title  4.      "  La  servitude  est  eteinte  par  non  usage  pendant  trente  ans»" 
698  699  §  4*  ^  thc  inheritance,  in  favour  of  which,  the  servitude 

702,'  703!  or  charge  is  established,  belong  to  many  owners,  in  common 
and  undivided,  the  enjoyment  of  any  one,  precludes  the  pre- 
scription in  this  respect,  as  to  all  of  them :  So  if  among  copro- 
prietors,  there  is  any  one  against  whom  the-  prescription  can- 
not run,  as  a  minor,  this  preserves  the  rights  of  all  tne  others. 
This  code  does  not  allow  to  be  subject  to  servitude,  but  in 
favour  of  other  lands,  not  of  persons. 

By  our  law,  as  will  be  seen  in  this  chapter,  not  only  fishe- 
ries, taking  oysters,  digging  clams  in  flats-grounds,  &c.  are 
incorporeal  hereditaments,  that  may  be  appurtenant  to  lands 
and  territories ;  but  flats-grounds  themselves,  may  pass  as  ap- 
purtenant to  wharves,  notwithstanding  the  maxim,  that  land 
cannot  pass  as  appurtenant  to  land ;  for  a  wharf  is  not  land. 
4  D.  fe  E.         §  5.  In  this  case  it  was  laid  down,  that  every  subject  has, 
tfai  ^?Ox-  P**™  fa**!  a  r*?kt  to  fish  in  an  arm  of  the  sea ;  but  that  a 
ford't.  Rich-  frts^Tiptive  right  may  be  established,  which  destroys  the  gene- 
ardioii&ah   ral  right ;  a  separate  right,  which  takes  it  out  of  the  general 
MT^ita  ru'e  °^  'aw*  an(*  makes  a  several  fishery  in  an  arm  of  the 
66."  "  sea*     *n  C09mrum  °f  fishery  in  one,  he  has  no  property  in  the 

fish  till  caught ;  but  a  man's  fish  in  his  pond,  enclosed,  may 
be  called  suos,  or  his  property ;  and  one  may  grant  his  wa- 
ter, and  the  fish  pass  in  it* 
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•   §  6.  In  this  case,  the  court  stated  and  admitted  tb&e  souu4    Ca»  68. 

{principles :  1.  u  Every  subject  of  common  right,  may  fish  with    Art.  '2. 
awful  nets,  in  a  navigable  rivervas  well  as  the  sea:9'  (Saik*.  v^v^^ 
357,  Warren  v.  Matthews.)  2.  "  Every  man  may  fish  in  the  Willea  R.  J 
sea,  of  common  right :"  (8  Edward,  4.)  3.  "  This  is  the  law  ^h^Sf. 
of  nations,"  (Grotius,)  and  Bracton.  says,  "  Publica  sunt  flu-    '  r 

mina  et  portus ;  ideoque  jus  piscandi  omnibus  commune  est  in' 
porta  et  in  fluminibus  .*"  4.  "  A  man  shall  not  prescribe  in 
that  which  the  common  law  gives ;"  "  a  man  might  as  well 
prescribe  that  he,  and  all  those  whose  estates  he  has,  have  a 
right,  to  travel  on  the  king's  highway,  as  appurtenant  to  his 
estate/5 

§  7.  In  this,  and  a  later  case,  (A.  D.  1768,)  Lord  Mans-  4  Burr, 
field  and  the  court,  fully  cpnsidered  the  above  cases,  and  re-  2165,  Carte* 
solved,  that  in  rivers  not  navigable,  the  proprietors  of  the  lands  *?jL*\Mar" 
have  the  right  of  fishing  on  their  respective  sides,  each  to  many  ^ 
the  middle  of  the  river."    But  in  navigable  rivers,  the  pro-  cited. 
prietors  of  the  lands  on  each  side,  have  it  not  ;"  u  the  fishery 
is  common ;  it  is  prima  facie  in  the  king,  and  is  public."  ' u  If 
any  one  claims  it  exclusively,  he  must  show  a  right';  if  he 
can  show  a  right  by  prescription,  he  may  there  exercise  an 
exclusive  right,  though  the  prescription  is  against  him,  unless 
he  can  prove  such  a  prescriptive    right ;"  where  this  "  is 
claimed  and  found,"  it  consists,  "  with  all  the  cases  ;"  and 
one  "  may  have  an  exclusive  privilege  of  fishing,  though  it 
be  in  an  arm  of  the  sea."    "  Such  a  right  shall  not  be  pre- 
scribed, but  the  contrary,  prima  facie  ,*"  but  it  is  "  capable 
of  being  proved."    Seymour  &  al.  v.  Courtenay  &  al. 

This  was  trespass  for  disturbing  the.  plaintiff's  several  6  Burr< 
fishery  ;  and  proved  a  grant  from  Lord  Clifford,  excepting  2814,  Scy- 
an  oystery,  and  reserving  to  him  a  right  to  take  fish  for  his  mour&al. 
own  table.    Defendant's  first  objection,  that  this   did  not  r#  C^Jf" 
prove  a  several  fishery ;  which  is  one  that  is  exclusive  of  the  "ited ;  2" 
right  of  all  other  persons :  2d.  objection,  that  the  plaintiffs  Balk.  637.— 
did  not  prove  the  soil  was  granted  to  them ;  and  none  can  Garth.  285. 
have  a  several  fishery,  but  the  owners  of  the  soil.      Lord  Tif.—  " 
Mansfield  and  the  court  held,  that  every  thing  necessary  to  Dougl.  56. 
a  several  fishery,  was  granted  to  the  plaintiffs :  2.  Not  ne-  — -Co-  Lit. 
cessary  to  decide,  if  "  a  person  can  have  a  several  fishery,  ventT  122. 

without  being  owner  of  the  soil  /"  as  the  court  need  not  go  on Cro,  Cv. 

the  count,  clausum  fregit,  as  the  plaintiffs  could  maintain  554.-3 
their  action  on  their  counts,  "  for  disturbing  them  in  their  *Jod'  ^JT" 
several  fishery:"  3.  That  the  party  claiming  a  several  fishe-  __|  m0<j#  * 
ry,  must  "have  the  right  of   fishing,  independent  of  all  105.-2 Salk. 
others,*'  so  far,  "  as  that  no  person  should  have  a  coextensive  *67*  ^^Jj""* 
right  with  him  in  the  subject  claimed ;"  "for  where  auy  per-  $  jiv,  2.-^2 

Bl.  Com.  39,  40, 261, 4l7.~Co.  Lit.  4. 
VOL.  II.     '  87 
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Ch.  68.    son  has  such  coextensive  right,  then,  it  is  only  a  free  fishery ;" 
Art.  2.     but  here  Lord  Clifford  reserved  only  "  a  limited  liberty,1' 
v^^v^^^  u  and  not  coextensive  with  the  right  of  the  plaintiffs,  who  can 
take  fish  at  all  times,  and  for  all  purposes :"  4.  This  is  a  several 
fishery  in  the  plaintiffs,  or  none  the  law  knows ;  not "  a  free 
fishery,  because  no  person  has  a  coextensioe  right  with  the 
plaintiffs ;"  and  it  is  not  pretended  it  is  "a  common  of  fishe- 
ry."   On  the  whole,  it  is  u  a  several  fishery ;" — a  grant  of 
aquam  suam,  passes  a  several  fishery. 
2  Bos.  &  P.       Trespass,  clausum  /regit,  on  the  seashore  between  high 
47%**f ott   and  low  water  marks,  and  digging  up,  taking  and  carrying 
[JaUoii rt^d  away  the  Plaintiff,s  shellfish  and  shells :  1.  Plea,  not  guilty : 
pleadings,  at  2.  Special,  that  said  closes,  time  out  of  mind,  had  been,  and 
large.  were,  **  parcel  of  a  certain  arm  of  the  sea,  in  which  every 

subject  of  this  realm,"  had  and  has,  &c.  "  the  liberty  and 
privilege  of  fishing  and  catching,  digging  for,  raising,  getting, 
taking,  and  carrying  away  shelUfishand  shells,  there :"  And 
the  defendant  being  a  subject,  &c.  entered  said  closes,  &c« 
and  did  fish,  dig,  take,  &c.  &c.  said  shellfish  and  shells  there, 
mentioned  in  the  plaintiff's  counts,  as  he  might  lawfully  do ; 
on  this,  the  plaintiff  new  assigned,  and  laid  his  closes  to  be 
u  within  the  fiux  and  reflux  of  the  tides  of  the  sea,  in  the  plain- 
tiff's manor  of  Kysham,  and  alleged  the  defendant  took,  &c. 
&c.  and  carried  away  the  said  shellfish  and  shells,  when  said 
closes  w  were  left  dry,  and  not  covered  with  mater  r"  in  sub- 
stance like  the  original  counts,  but  averring  the  trespasses 
new  assigned,  were  other  and  different  trespasses,  &c.  To 
ihis  new  assignment,  the  defendant  pleaded  specially,  &c. 

The  court  held :  1 .  Prima  facie,  every  subject  has  a  right 
to  fish,  found  upon  ihe  seashore^  between  high  and  low  water 
mark:  but  %  Such  general  right  may  be  abridged  by  the 
existence  of  an  exclusive  right,  in  some  individuals :  3.  If 
■the  plaintiff  had  this  right,  he  should  have  replied  it  spe- 
cially; 4.  Quaere,  if  there  be  &  prima  facie  right  in  the  sub- 
ject to  take  fishrshells  found  on  the  seashore,  between  high  and 
low  water  marlo  The  right  to  fish  in  the  sea,  is  universal. 
Gro.  de.  B..  et.  P..  L.  %  ch.  2,  s.  3 ;  Bracton,  L.  1 ,  ch.  1 2,  fo.  7. 
These  principles  apply  generally  to  the  United  States. 
On  the  whole,  the  authorities  are :  1  •  The  sea,  the  sea- 
shores, $nd  the  arms  .of  the  sea,  where  the  tides  ebb  and 
flow,  were  originally  common  to  all :  2.  Where  a  nation  has 
settled  a  (Country  bordering  on  the  sea,  h  has  appropriated 
by  common  consent,  these  arms  of  the  sea  in,  and  seashore 
adjoining  to  their  country:  hence,  in  regard  to  England,  for 
instance,  they  are  held  to  be  u  in  the  king,  and  in  ihe  public  ;n 
and  being  thus  in  the  public,  the  fishery  there,  and  other 
jbenefits,  we  prima  facie  common  to  all  the  subjects  of  that 
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nation :  3.  Like  other  public  property,  they:  may  be  granted    Ch.  68. 
away  by  the  king  or  government,  in  parts  or  portions,  soil  or    Art.  2. 
privileges,  to  individuals  and  corporations ;  and  where  such  v^*v~^«/ 
colony  was  granted  by  the  king,  he  granted  with  it,  those 
arms  of  the  sea  in  it,  and  seashore  adjoining  to  it,  reserving 
to  all  his  subjects,  the  trade  of  fishing,  as  above  expressed : 
hence,  these  arms  of  the  sea,  and  seashores,  vested  in  the 
granters  of  the  colony,  and  became  grantable  by  its  legisla- 
ture, to  individuals,  &c.    On  these  principles  was  the  Mas-  . 
sachusetts  colony  law  of  1641,  (act  3,)  passed  by  the  colony 
legislature,  granting  by  that  act,  numerous  pieces  of  flats- 
ground  or  seashores,  to  the  proprietors  of  the  various  pie- 
ces of  the  adjoining  uplands :  hence,  here  corporations  or  in- 
dividuals, claiming  parts  o(  these  arms  of  the  sea,  and  sea- 
shores, have  only  to  trace  their  titles  to  such  parts,  to  the  le-  1  Ld.  Rayn. 
gislative  grant,  or  to  prescribe,  which  supposes  one  anciently  728- 
made,  but  now  lost*    The  Justinian  Code,  L.  2,  T.  1,  declar- 
ed, that  all  rivers  and  ports  were  public:  hence,  the  right  of 
fishing  in  them  was  common  to  all,  as  were  the  air,  running 
water,  and  seashore ;  and  that  the  shore  extended  as  far  as 
the  highest  winter  tide  flowed  above  low  water  mark. 

A  right  to  fish  in  any  water,  gives  no  right  to  any  of  the  lij^Sj^ 
adjacent  lands,  or  any  power  to  use  them,  as  to  build  upon       '      ' 
them  huts  or  other  buildings. 

A  navigable  river  is  a  public  highway,  and  for  the  use  of  ^^  65**  s 
all  the  subjects  of  the  nation :  so  it  was  by  the  civil  law. 

The  common  law  doctrine,  that  fresh  water  rivets,  in  which  *  Bln-  476t 
there  is  no  tide,  belong  to  the  owners  of  the  adjacent  banks,  BUyer.^3 
has  never  been  applied  to  the  Susquehanna,  and  other  large  Cain,  sis, 
rivers  in  Pennsylvania.   Such  are  navigable,  though  no  tide  315, 318, 
in  them,  arid  belong  to  the  state :  hence,  no  one  has  a  right  JJjJj??*  r*    : 
to  an  exclusive  fishery  therein,  on  the  principles  of  the  com-        ***** 
mon  law.    The  practice  has  been  otherwise  as  to  Merrimac 
river ;  so,  as  to  the  Hudson. 

A  special  verdict  found,  Connecticut  river  is  a  certain  an-  14  Maw.  R. 
cient  navigable  river;  that  there  is  an  ancient  custom  among  ]^'9Aa  D* 
the  inhabitants  on  said  river,  that  when  one  of  them  cleared 
a  place  for  seine  fishing,  he  had  it  against  every  body  dur- 
ing the  season.    Adjudged  a  void  custom,  as  being  uncertain 
and  unreasonable. 

§  8.  Congress,  in  providing  for  the  disposition  of  federal  United 
lands,  northwest  of  the  river  Ohio,  enacted,  "  that  ^11  navigar  ^mt^*L*Wi» 
bit  rivers,"  &c.  u  shall  be  deemed  to  be,  and  remain  public  ^  ^' 
highways ;  and  that  in  all  cases,  where  the  opposite  banks  May  18,' 
of  any  stream  not  navigable,  shall  belong  to  different  persons,  1796. 
the  stream,  and  the  bra  thereof,  shall  become  common  to 
both.1' 
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Ch.  68.        §  9.  Thus,  the  common  right  to  the  sea,  An  arm  of 'the  tea, 
Art.  2.      and  navigable  rivers,  being  clearly  established  as  prior  to  an jr 
v^^v^^>  private  exclusive  right  therein ;  but  capable  of  being  granted^ 
and  of 'becoming  the  property  of  individuals  ;  and  the  right 
to  rivers  not  navigable,  being  prima  facie,  clearly  private,  but 
capable  of  becoming  common ;  it  may  be  proper  here  to  in- 
quire what  is  an  arm  of  the  sea  t  and  what  a  navigable  rivet 
or  not  t  and  how  their  banks  are  held  f 
6  Co.  107,         An  arm  of  the  sea,  what  f  u  It  is,"  says  Lord  Coke,  u  where 

ble^s  case!^-  '^c  8ta  or  **^e  A0™*  fln<*  re/0lM  >"  u  an^  an  &Tm  of  the  sea, 
Gro.  L.  chT  where  the  tide  flows  and  reflows,  is  the  same  as  the  sea  itself.n 
2, ,.  3.—  (See  Justinian's  Ins.  lib.  1,  ch.  1,  tit.  1 ;  4  Burr.  2163.) 
?r^°i^,f  In  Constable's  case  the  court  decided,  that  only  such  gOodi 
7!— 6  HaJe°i  as  ^e  sea  heaves  Upon  the  land,  are  wreck;  that  the  soil  on 
Treatise  de  which  the  sea  flows  and  ebbs,  that  is  between  high  and  low  war 
Jor«  Man*,  ter  mark,  may  be  parcel  of  the  manor  of  a  subject ;  and  when 
4*— rJier  *  ^e  *ta  ft*08  there,  the  admiralty  has  jurisdiction  there,  even  ad 
396.— ft  to  murder ;  but  when  the  sea  ebbs,  the  land  may  belong  to  a 
RoU.  Abr.  subject ;  and  u  every  thing  done  on  the  land  when  the  sea  is 
1TO'  ebbed,  shall  be  tried  at  common  law  5  for  it  is  then  parcel  df 

the  county ."    The  grant  of  a  separate  fishery,  does  not  pass 
the  water  or  soil ;  but  aqua  passes  the  water  and  fishery,  but 
not  the  soil ;  and  one  cannot  prescribe  to  have  common  of 
Co.  L.4,       fishery,  or  a  free  fishery,  and  exclude  the  owner  of  the  soil ; 
123.  for  it  is  against  the  nature  of  a  common  right,  or  of  a  free  or 

common  fishery  ;  as  to  a  several  fishery,  see  Seymour,  &c. 

1  Burr.  192,       §  10.  Rivers  navigable,  &c.     It  is  stated  in  this  case,  that 

y€wev*.      '  the  river  Lees  liad  been  found  to  be  a  navigable  river,  from 

A?'ixns7l'  Yarum  bridge  t6  Low   Warsal;  and  it  was  held,  that  the 

—3  D.  &  £•  plaintiff  had  a  right  to  track  and  tow,  on  each  bank,  without 

25$.         ts  paying  any  acknowledgment  to  the  respective  owners  of  the 

soil/    6  Mod.  163,  Holt,  C.  J.  held  the. right  existed  ;  quaere, 

if  not  by  usage ;  for  since  it  has  been  decided  there  is  no 

right  to  tow,  at  common  law* 

3  D..£  E.         §  1 1.  As  in  this  case,  A.  D.  1789," the  court  decided,  after 

»miB,M"T"   rau°k  consideration,  that  the  public  are  not  entitled,  at  common 

dy  catet  clt-  'aa,» to  tcw  on  l^(!  kanks  °f  ancient  navigable  rivers.  This  case 

ed.  respected  the  river  Ouse',  where "ihe  tide  ebbed  and  flowed: 

ana  further,  that  such  right  to  track  and  tow,  where  it  exists, 

is  by  usave,  and  is  founded  solely  on  the  custom  ;  contra,  Ld. 

Raym.  725,  Young's  case. 

t  E»p,  66, 7.      §  1 2.  "  The  sea  belongs  to  the  king,  and  every  navigable 

— 5.B«c.       river,  so  high  as  the  sea  ebbs  and  flows  ;  for  so  far  it  is  con- 

*         ..   sidered  a  branch  of  the  sea." 
Kssex,Mas9.      §  13.  This  was  an  action  against  the  defendant,  for  tres- 
*.  Eaton1.1  ey  Passing  on  the  plaintiff's   flats,  fishing,  &c.   on  Salisbury 
beach*    The  defendant  pleaded,  (among  other  things,)  that 
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the  plaintiff  came  upon  th£  land  of  the  defendant  and  others,    €h.  68. 
and  the  defendant  gently  took  from  the  plaintiff  his  seine,  &c.     Art.  8.    - 
The  plaintiff  replied,  ©recfudi  non,&c. ;  because  he  said  that  k^^v^s 
Mtrrvmac  river,  (adjoining  which  was  said  beach  or  flats,) 
14  is  and  always  was  a  navigable  river,  and  an  arm  of  the  sect, 
in  which  the  tide  ebbs  and  flows ;"  "  and  in  which  all  the  ci- 
tizens of  the  commonwealth,  at  the  time  when  said  trespass 
was  done,  had,  and  ought  to  have,  of  common  right,  a  free 
fishery ;"  that  when,  &c.  the  plaintifi  was  fishing  with  said 
seine,  "  in  said  river,  below  low  water  mark?  opposite  to  part 
of  the  said  close,  &c.  as  he  had  a  right  to  do ;  the  defend- 
ant rejoined  the  plaintiff  was  in  said  close,  &c.  as  in  the  plea 
in  4>ar.    Though  it  does  not  appear  what  was  finally  decided 
in  this  case ;  yet  it  may  be  observed  that  experienced  coun-  Parsons  & 
sel  were  concerned  in  it ;  and  by  the  pleadings,  it  appears  Bradbwj. 
they  considered  the  English  law  on  the  subject,  as  in  force 
here ;  and  no  case  is  found  to  the  contrary. 

§  14.  In  this  case,  the  charge  against  Smith  &  al.  was,  Doogl.  441, 
that  they  cut  down  piles  fixed  in  the  sdil  and  b6d  of  the  river,  446,  Rex  v. 
between  high  and  low  water  mark,  being  a  navigable  river,  (was  ^^  *"d 
the  Thames,)  and  the  question  was,  a  whether  the  right  to  io7.-iid.  * 
the  soil  in  the  bed  of  the  river,  usque  adJUum  o^u<B,is  in  the  148.— l 
owners  of  the  ground  adjoining  to  the  river."    And  the  court  *£*•  105t 
held,  that  this  right  to  the  soil  of  a  navigable  river,  is  not  by 
prescription  of  law,  in  the  owners  of  the  adjoining  lands.   In 
this  case  it  was  urged,  that  the  proper  tide  in  the  Thames 
flowed  onlv  to  London  bridge ;  and  that  above,  any  flux  was 
occasioned  by  a  meeting  of  fresh  water:    Lord  Mansfield 
said,  this  distinction  was  entirely  new.      Judgment  was 
against  the  defendants,  who  attempted  to  justify,  under  the 
adjoining  owners.    It  therefore  follows,  that  in  the  sea,  and 
arms  of  the  sea,  the  soil,  as  well  as  the  waters,  fish,  clams, 
oysters,  &c.  belong  originally  to  the  king  or  nation j  or  here, 
to  the  individual  state,  as  explained  below. 

Art.  3.  Laws  in  Massachusetts* — §  1  •  The  statute  laws  in  Man.  Colo- 
this  state  have  made  several  material  alterations  on  some  'of  -ny.law,  A. 
these  subjects.    By  Massachusetts  colony  law,  it  was  or-  **• 1674* 
dained,  "  that  every  inhabitant  who  is  a  householder,  shall 
have  free  fishing  and  fowling  in  any  great  ponds,  bays,  coves, 
and  rivers,  so  far  as  the  sea  ebbs  and  flows,  within  the  pre- 
cincts of  the  town  where  they  dwell ;  unless  the  freemen  of 
the  same  town,  or  the  General  Court,  have  otherwise  appro- 
priated them :  provided,  that  no  town  shall  appropriate  to 
any  particular  person  or  persons,  any  great  pond  containing 
more  than  ten  acres  of  land ;  and  that  no  man  shall  come 
upon  another's  property,  without  their  leave,  otherwise  than 
as  hereafter  expressed— the  which  clearly  to  determine,  it  is 
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Ch.  68*  declared,  that  in  all  creeks,  coves,  and  other  places,  above 
Art.  3.  and  upon  salt  water,  where  the  sea  ebbs  and  flows,  the  pro- 
prietor of  the  land  adjoining,  shall  have  propriety  to  low 
water  mark,  where  the  sea  doth  not  ebb  above  one  hundred 
rods,  and  not  more,  wheresoever  it  ebbs  further:  provided, 
that  such  proprietor  shall  not,  by  this  liberty,  have  power  to 
stop  or  hinder  the  passage  of  boats,  or  other  vessels,  in-  or 
through  any  sea,  creek,  or  cove,  to  other  men's  houses  or 
lands :  and  for  great  ponds  lying  in  common,  though  within 
the  bounds  of  any  town,  it  snail  be  free  for  any  man  to  fish 
and  fowl  there;  and  may  pass  and  repass,  on  foot,  through 
any  man's  property,  for  that  end,  so  he  trespass  not  upon  any 
man's  corn  or  meadow."  • 

§  2.  This  old  and  important  law,  is  now  constantly  prac- 
tised upon,  in  regard  to  our  harbours,  beaches,  flats-grounds, 
$nd  wherever  the  tide  ebbs  and  flows,  as  well  as  to  fishing  and 
flowing,  taking  sand,  sea-manure,  and  ballast,  as  the  right  of 
soil  in  flats-grounds.  Also,  in  regard  to  great  ponds,  &c.  many 
actions  have  already  depended  on  this  law  of  various  kinds ; 
as  actions  on  the  case,  wherever  the  householder's  privilege  hoe 
been  disturbed  or  invaded;  actions  of  trespass,  when  the 
ground  of  the  owner  of  the  adjoining  upland  has  been  tres- 
passed upon ;  and  sometimes  real  actions  to  recover  the  soil 
or  ground  where  the  tide  ebbs  and  flows,  whenever  taken 
possession  of,  and  claimed  by  another. 

§  3.  The  rights  and  alterations  of  the  common  law,  grow- 
ing out  of  this  statute,  are  numerous,  and  probably,  as  yet, 
but  in  part  disclosed  in  practice. 

§  4.  The  first  clause  secures  to  every  householder ,  free  fish- 
ing and  fowling,  as  far  as  the  sea  ebbs  and  flaws,  in  the  town, 
and  in  great  ponds,  &c.  where  the  town  or  General  Court, 
had  made  no  different  appropriation*;  but  a  town  could  not 
appropriate  any  pond  above  ten  acres ; — no  instance  is  re- 
collected of  such  a  town  appropriation. 
.  §  5.  This  act,  as  to  tide  rivers  and  arms  of  the  sea,  seems 
so  far  to  have  varied  the  common  law,  as  to  confine  free 
fishing  and  fowling  to  a  householder,  and  his  right  to  the  li- 
mits of  his  town;  though  it  is  questionable,  if  the  practice 
has  been  so  confined,  as  to  person  or  place :  Also  this  act 
seems  to  have  altered  the  common  law,  as  it  limits  the  right 
of  passing  over  the  lands  of  others  to  great  ponds,  by  ex- 
empting from  this  right,  all  tillage  and  mowing  land,  and 
thereby  allowing  persons  to  go  over  pasture,  and  some  lands 
of  others.  This  has  *been  the  general  practice ;  hence,  go- 
ing over  other  men's  lands,  to  fish  and  fowl  in  other  waters 
than  great  ponds,  remained  as  at  common  law ;  but  the  most 
material  alteration  made  in  the  common  law,  by  this  act,  is 
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in  extending  the  right  to  the  soil,  and  all  benefits  in  or  upon    Ch.  68. 
it,  of  the  owner  of  the  adjoining  upland  to  low  water  mark,      Art.  4. 
which  by  common  law  betweeen  high  and  low  water  mark,  on  v^^v-^/ 
rivers  navigable,  and  arms  of  the  sea,  are  in  the  public  as  before 
stated,  in  the  case  of  Rex  v.  Smith  &  aL    "Virginia  Body  of 
Laws,  155.     Any  person  who  shoots,  hunts,  or  ranges  on  the 
lands,  or  fishes  or  fowls  in  any  waters  included  within  ano- 
ther^ bounds,  without  his  licence,  forfeits  20*.  and  costs,  to 
the  informer,  before  any  justice  of  the  peace,  on  his  confes- 
sion, or  the  oath  of  one  credible  witness ;  but  if  convicted  on 
the  proprietor's  oath,  he  prosecuting,  the  fine  is  to  the 
parish. 

•  §'6.  Also,  since  the  year  1698,  the  legislature  of  Massa-  Sullivan1! 
chusetts,  has  altered  the  common  law  principle  in  another  Land 
respect,  by  which,  "  in  rivers  where  the  tide  does  not  ebb  and  Titlei»  *•* 
Jfow,  the  owners  of  the  adjoining  lands  are  considered  as  own- 
ing to  the  channel  or  middle  of  the  river."  The  legislature 
has  exercised  a  power  of  regulating  fish-wares  in  them ;" 
and  from  1741,  have  regulated  mill-dams  and  other  obstruc- 
tions to  the  fish,  passing  up  rivers  and  streams.  The  owners 
of  the  banks  and  mill  privileges,  have  been  obliged,  by  sta- 
tutes passed  for  the  purpose,  to  make  sluice,  fish  or  passage- 
ways for  salmon,  shad,  and  alewives  to  pass  in,  at  their  own 
expense,  and  without  any  compensation.  Yet  the  owners  of 
the  shores  of  t^e  rivers,  have  been  considered  as  holding  so 
much  property  In  the  soil  to  the  channel,  as  that  no  other 
person  could  improve  there,  preserving  the  common  law  prin- 
ciple in  all  respects,  except  as  to  the  salmon,  shad,  and  ale- 
wife  fishery  in  rivers  and  streams. 

In  the  old  towns,  in  Massachusetts,  under  the  Colony  go- 
vernment, the  affairs  of  the  towns  and  of  the  commoners  in 
towns,  were  not  kept  distinct ;  hence,  a  proprietary  grant  vot- 
ed by  the  town,  attested  by  a  proprietary  clerk,  has  often  been 
admitted  in  evidence  as  in  Adams  v.  Frothingham  fy  al ;  and 
also,  grants  of  proprietors'  lands,  voted  by  them  or  the  town, 
attested  by  town-clerks,  but  before  so  admitted  had  become 
very  ancient. 

Art.  4.  Cases  on  this  Colony  law* 

§  1.  This  was  an  action  of  trespass,  for  carrying  a  vessel  SollWan, 
through  the  plaintiff's  mill-dam ;  this  dam  was  erected  in  ^vin^A^ 
1746,  under  a  vote  of  the  town  of  Scituate  ;  which  allowed  jj.  igoi! 
the  owner  to  build  a  dam  for  a  corn-mill,  and  flow  a  landing 
place,  where  vessels  were  usually  built.    There  was  a  pas- 
sage-way by  gates  through  the  dam,  for  vessels  built  above 
it,  Kept  up  and  continued  until  within  twenty  years  next  be- 
fore the  date  of  the  writ.    The  defendant  justified  under  a 
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Ch.  68,    common  right  to  pass  upon  navigable  waters ;  and  the  court 
4rt.  4.      held,  "  that  the  navigable  waters  of  the  country  were  a  com- 
i^v-^/  mon  privilege  for  passing  upon  them,  and  that  the  plaintiff 
had  no  right  to  interrupt  it  by  a  dam."    The  vote  of  the 
town,  in  this  case,  was  of  no  importance,  as  the  town  had  no 
legal  power  to  pass  such  a  vote. 
York,  Man.       §  2.  But  it  is  otherwise,  where  the  plaintiff  owns  th* 
A.  p.  1799,  adjoining  land,  and  no  tide  ebbs  and  flows  ;  therefore,  wher^ 
chase  &  aU   *c  pWirtiff  erected  a  bridge  over  Saco  river,  above  th$ 
S.  J.  Court.*   great  falls,  and  above  the  tide  maters,  and  where  he  owned 
tne  adjoining  lands,  and  the  defendants  pulled  dowa  this 
bridge  as  a  nusance  ;  the  court  gave  judgment  for  the  plaintiff; 
because  there  were  not  navigable  maters  where  the  bridge  was 
built ;  vet  this  river  was  convenient  for  boats  and  rafts,  wher^ 
the  bridge  was  erected,  and  for  many  miles  above ;  but  the 
great  falls  were  just  below  the  bridge. 
Essex,  Mass.      §  3.  In  this  cause  the  court  decided,  that  rivers  and  naoir 
n  J"  vron*1  f^k  maters,  are  common  highways,  in  which  the  citizen* 
Common?'     •    ve  a  common  right,  and  that  no  one,  at  common  law,  has 
wealth  «.      a  right  to  interrupt  them ;  that  the  owners  of  fats  may  use 
Pierce.         them  in  virtue  of  the  said  Colony  law,  to  low  water  mark, 
when  the  tide  or  waters  are  not  on  them ;  but  that  when 
waters  are  on  the  flats,,  those  waters  are  common;  and  that 
no  one  has  a  right  to  exclude  the  public  from  the  navigation 
of  them*    This  was  a  small  tide  river  in  Salem,  called 
South  River,  and  Pierce  had  continued  out  his  wharf  to  the 
channel  or  near  to  it,  which  was  at  a  considerable  distance 
from  high  water  mark,  and  auite  up  the  river,  towards  the 
head  of  navigation.    The  said  Colony  law  was  read  and  re- 
lied upon,  and  as  a  question  arose  upon  it,  whether  the  wharf 
did  M  stop  or  hinder  the  passage  of  boats  or  other  vessels," 
&c.    The  court  allowed,  on  this  point,  the  witnesses  to  be 
asked  their  opinions ;  and  further,  on  this  clause,  the  court 
said,  that  wharves  are  useful  and  necessary  to  trade,  and  may 
by  this  act,  and  by  the  common  practice  of  the  country,  be 
built  out  to  low  water  mark,  considering  the  river  in  its  natu- 
ral state,  or  farther,  if  not  injurious  to  the  public  interest; 
and  that  if  the  channel  of  the  river,  by  the  course  of  nature^ 
gradually  recede  from  the  shore,  the  wharf  may  follow  it,  and 
still  keep  to  the  edge  of  the  channel ;  but  where  the  chan? 
nel  is  made  to  recede  by  the  building  out  of  .wharves,  or  by 
any  artificial  work  of  man,  then  the  > wharf  canqot  be  continu- 
ed to  the  channel ;  for  no  men  shall  take  advantage  of  their 
own  acts  or  wrongs.    Verdict  for  the  defendant,  because 
the  navigation  was  left  convenient. 
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"    $  4.  The  defendant  was  in  this  case,  charged  with  ob-    Ch.  68. 
structing,  by  his  wharf,  an  ancient  navigable  river,  being  a     Art.  4. 
public  highway :  part  of  the  wharf  was  above  and  part  be-  s^vv/ 
low  low  water  mark.    He  contended  if  so  below,  it  was  no  Essex,  Man. 
obstruction  to  the  navigation,  and  no  injury  to  the  public ;  ^£  ^J*1 
"and  that  as  the  channel,  said  to  be  obstructed,  had  been  Ion?  Common-  * 
tilled*  and  become  fiats-ground  ;  that  as  a  wharf  above,  had  wealth  r. 
for  more  than  seventy  years  obstructed  this  channel,  and  so  J^T?"1" 
•discontinued  it ;  and  that  as  the  channel  supposed  to  be  in-      e 
terrupted,  only  led  into  a  small  dock,  enclosed  with  wharves 
*>f  private  persons,  the  injury  complained  of,  if  any,  could 
only  be  the  ground  of  a  civil  action.    The  court  also  consi- 
dered the  case,  as  resting  on  this  Colony  law,  and  adopted 
the  same  principles  as  were  adopted  in  Pierce's  case ;  and 
added,  it  is  no  obstruction  to  build  out  a  wharf,  if  a  sufficient 
passage  or  way  is  left  for  the  public*    Verdict  was  against  the 
defendant,  as  to  a  small  part  of  the  wharf  in  the  ancient 
channel ;  and  the  evidence  was,  that  there  was  not  a  suf- 
ficient passage-wav  left  for  the  public.    In  this  case,  the  jury 
had  a  view.    And  see  Mass.  act,  June  26,  1784. 

§  5.  In  this  action  also,  the  same  Colony  law,  in  regard  to  Enex,  Maw. 
flats,  &c.  in  Newburyport,  came  in  question.    The  plaintiff  **• J*  j£J?» 
claimed  flats  from  high  water  mark,  to  a  point  many  feet  be-  Adams  r.  * 
low  low  water  mark ;  he  owned  the  adjoining  upland,  and  Frothing 
one  deed  he  claimed  under,  contained  only  the  upland,  by  ham.—3 
express  bounds,  above  sai<}  flats.    In  this  case  the  principle  J*""'  Ra 
was  recognized  by  the  court,  that  at  common  law,  all  the 
soil  and  waters  in  the  tide  rivers  or  waters,  belong  to  the 
king,  in  England;  and  to  the  government  here,belowhigh  wa- 
fer mark,  or  where  the  tide  ebbs  and  flows,  and  in  the  chan- 
nel ;  and  therefore,  the  town  or  the  proprietors,  bythe  com- 
mon law,  owned  the  lands  only  to  high  water  mark,  and  not 
below  it ;  and  that  this  Colony  law  could  not  give  the  town 
or  proprietors,  title,  below  low  water  mark,  or  in  the  channel ; 
ana  that  a  deed,. given  by  the  town  of  a  flats-lot,  extending 
indefinitely  towards  low  water  mark,  should  be  construed  to 
extend  to  it,  as  the  town  had  tide  to  it,  under  the  colony  law ; 
but  that  it  never  could  be  construed  to  extend  into  the  chan- 
nel, or  below  low  water  mark,  as  the  town  could  not  have  ti- 
tle below  it,  either  by  the  common  or  Colony  law.   As  many 
parts  of  our  flats-ground,  and  the  rights  of  sea-manure,  &c. 
on  them,  belong  to  proprietors  in  common  and  undivided ; 
and  when  those  rights  are  claimed  by  individuals,  they  are 
often  claimed  by  prescription  or  custom  and  usage,  against  such 
proprietors,  and  if  disturbed,  actions  on  the  case  are  brought 
Against  them  or  their  agents,  or  servants ;  it  may  here  be  use- 
ful to  see  how  these  proprietors  came  int6  existence,  and 
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Ce.  68.    how  they  exist,  as  they  do  in  every  part  of  the  state,  as  al- 
ArU  4.      so  in  Maine. 

They  came  into  existence,  and  have  existed  in  Newbury, 

Sill  1 764,  including  Newburyport,)  as  in  other  places,  b 
ewbury,  as  in  other  places,  in  the  early  settlements  in  the 
country,  proprietors,  commoners,  and  towns  were  often  con- 
founded. When  our  ancestors  first  came  to  America,  it  was 
usual  for  the  legislature  to  grant  a  township,  say  six  miles 
square,  to  a  number  of  proprietors  or  grantees  in  fee,  to  hold  as 
tenants  in  common ;  nence  they,  more  or  less  numerous,  be- 
come tenants  in  common  and  undivided  of  the  township 
granted,  and  a  great  proportion  of  the  lands  of  Massachu- 
setts and  Plymouth  colonies,  were  originally  granted  by  the 
colony  legislatures  in  this  way ;  as  the  grantees  sold  oft,  or 
set  off  in  severalty,  lots  and  parts,  they  remained  proprietors 
in  common  of  the  residue,  not  sold  or  set  off;  and  so  they 
have  continued-  till,  in  some  towns,  there  .is  a  small  residue 
left  held  undivided,  by  the  original  grantees,  their  heirs  and 
assigns ;  and  in  some  towns  no  residue ;  and  where  none, 
there  ceases  to  be  there  any  proprietors  or  commoners.  As 
these  legislative  grants  of  townships,  have  ever  been  construed 
tenancies  in  common,  on  the  death  of  a  proprietor,  his  heirs 
have  come  in  to  be  proprietors  of  his  undivided  part,  when- 
ever  he  has  not  devised  it,  but  died  seized  intestate  ;  and  if 
devised,  his  devisees  have  come  in :  So,  as  a  proprietor  has 
usually  had  power  to  sell  and  convey  his  undivided  part,  or 
any  part  of  it,  in  such  common,  and  undivided  lands ;  and 
many  such  conveyances  have  been  made,  the  proprietors  or 
commoners  in  all  our  old  towns,  especially  f  have  become  ve- 
ry numerous.  In  the  sea-ports,  the  fiats-ground  generally 
remained  the  longest  undivided,  or  not  set  off,  because,  ex- 
cept a  few  wharf  and  store-lots,  they  were  a  long  time,  and 
large  portions  of  them  still  are,  scarcely  worth  buying  or  being 
set  off.  These  commoners  too,  have  generally  acted  and 
sold  their  lands,  or  severed  farms  and  building-lots,  as  cor- 
porations, on  a  special  law  to  be  mentioned  in  another  place* 
Hence,  it  is  now  difficult,  in  most  places,  to  prove  who  are 
these  commoners  or  proprietors ;  and  often  in  early  times, 
they  acted  in  the  name  of  the  town,  as  was  the  case  in  New- 
bury, till  the  year  1700,  and  in  regard  to  some  of  the  flats* 
ground  there.  It  long  since  became  difficult,  in  many  places 
to  prove  the  legality  of  their  meetings,  in  which  they  made 
the  grants.  The  second  grant  the  plaintiff  claimed  under, 
in  this  case,  was  made  February  9,  1721, 1722,  by  the  pro- 
prietors, as  a  corporation ;  and  was  of  twelve  rods  of  upland, 
four  long,  and  three  rods  wide,  and  bounded  northerly  by 
Merrimack  river  at  high  water  mark,  and  extended  up  four  row 
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above  it.  As  this  grant  was  expressly  bounded  by  high  Ch.  68. 
water  mark,  and  the  flats-ground  separated  from  the  upland  Art*  4. 
above,  by  the  express  act  and  intent  of  the  parties,  it  v^w 
was  not  held  by  the  court,  and  not  much  urged  by  the  plain- 
tiff's counsel,  that  the  said  Colony  law  annexed  any  flats  to 
it;  but  it  was  said  by  the  defendant's  counsel,  and  admitted 
by  the  court,  that  this  law  was  never  to  be  so  construed,  as 
to  violate  the  contracts  of  the  parties ;  and  so  as  to  unite 
what  they  evidently  meant  to  keep  separate ;  and  so  all  par- 
ties ever  understood  this  grant :  And  such  a  construction  of 
such  a  grant  has  since  been  judicially  confirmed,  (6  Mass.  storer  v. 
R.  435 ;)  but  when  the  grantor  owns  both  upland  and  flats,  Freeman, 
and  grants  the  upland,  and  it  is  uncertain  if  his  deed  includes 
the  flats,  the  law  will  extend  his  grant  to  low  water  mark,  and 
include  the  flats  where  not  above  one  hundred  rods  in 
breadth ;  for  where  the  boundary  of  the  grant  is  made  cer* 
tain ;  and  at  high  water  mark,  the  Colony  law  does  not  apply ; 
end  where  uncertain,  it  is  a  rule  of  law  to  construe  the  grant 
against  the  grantor  2  So  this  law  annexed  the  fiats  to  the  up- 
land, but  in  certain  cases ;  and  as  the  country  grows  older 
and  flats  become  more  valuable  for  wharves  and  other  erec- 
tions connected  with  commerce ;  also,  for  digging  sand,  clams, 
and  collecting  sea-manure ;  many  more  important  questions 
must  arise  on  the  true  construction  of  this  colony  law,  as  to 
which  there  wijl  be  found  no  decisions  in  those  books,  in 
which  most  of  our  law  is  found,  there  never  having  been 
any  such  law  in  England. 

This  law,  as  above  observed,  gave  a  right  to  fish  and  fowl 
only,  to  a  householder  in  his  town,  varying  from  the  common 
law,  by  which  fishing  and  fowling,  in  rivers,  bays,  coves, 
creeks  and  ponds,  and  where  tides  ebb  and  flow,  are  not  con- 
fined to  householders,  nor  to  persons  dwelling  in  the  town,  in 
which  such  fishing  and  fowling  are ;  the  practice,  however, 
on  this  Colony  law  has  been  uncertain,  if  not  as  to  clams  and 
oysters,  it  has  been  as  to  fishing  and  fowling;  the  inhabitants 
of  one  town,  have  often  fished  in  another,  and  there  scarcely 
have  ever  been  any  town  limits  as  to  fowling ;  and  by  this 
Colony  law,  a  man's  privilege  to  fish  and  fowl,  seem  to  be  as 
much  confined  to  his  town  limits  as  his  other  town  privileges. 

By  the  first  part  of  this  law,  it  seems  to  be  intended, u  that 
no  man  shall  come  upon  other's  property  without  their  leave," 
•n  any  case,  otherwise,  than  afterwards  to  be  expressed  in  the 
act,  "  the  which  clearly  to  determine,11  the  act  goes  on  to  an- 
nex the  flats  to  the  upland  sub  modo,  and  subject  to  passages, 
to  men's  lands  and  nouses,  and  then  concludes,  by  expressly 
confining  a  man's  right  to  go  over  another's  land,  to  fishing  and 
fowling  in  great  ponds* 
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It  is  a  reasonable  construction  of  the  Colony  law,  to  say, 
that  the  owner  ol  fiats-ground,  shall  not  use  it,  so  as  to  hinder, 
persons  passing  to  and  from  their  houses  and  lands,  in  boats 
and  other  vessels,  over  such  flats-ground,  when  covered  with, 
the  tide  :  and  that  the  last  clause  in  this  law,  respects  only 
persons  going  to  fish  or  fowl  in  great  ponds  ;  as  to  which  on- 
ly, they  must  go  on  foot  through  another's  land,  and.so  as  not 
to  tread  down  his  grain  or  mowing  ;  corn  and  meadow,  being- 
named  only  by  way  of  example ;  then  the  act,  as  to  passing 
over  other  nun's  lands,  to  fish  and  fowl,  to  dig  clams,  &c* 
and  to  sail  in  boats,  being  confined  to  flats-ground,  when, 
covered  with  the  tide,  and  to  great  ponds*    Every  other  pas- 
sing over  other  men's  lands,  to  other  purposes,  is  out  of  the. 
act ;  that  is,  except  as  to  great  ponds,  a  man  goes  over  ano- 
ther's land  for  these  purposes,  not  on  the  statute,  but  by  com- 
mon law*    Where  this  may  be  done  or  not,  by  common  law, 
must  be  ascertained  by  English  books,  and  a  Tew  cases  on- 
this  point,  decided  in  this  country. 

§  6.  This  was  trespass  against  the  defendants,  for  cutting 
down  piers,  on  the  flats  in  Charles  river,  a  tide  and  navigable 
river,  Drought  by  the  owners  of  the  adjoining  upland*  The. 
Court,  in  this  case,  decided :  1st.  That  the  proprietor  of  the 
land,  bounded  on  the  sea,  has  the  exclusive  rignt  to  low  wa- 
ter mark :  3d.  That  the  authority  of  surveyors  of  highways, 
as  such  is  confined  to  highways,  on  land,  and  does  not  extend 
to  rivers,  such  as  Charles  river,  &c.  3d.  That  though  each  in- 
dividual inhabitant  of  Charlestown,  and  so  of  the  state,  had  a 
right  to  pass  and  repass,  on  the  waters  of  Charles  river,  so 
long  as  the  owner  of  the  adjoining  lands,  leaves  them  open ; 

J  jet  he  may,  when  he  pleases,  enclose,  build,  and  obstruct,  to 
ow  water  mark,  and  exclude  all  mankind.  This  doctrine 
was  advanced  by  Sullivan,  and  confirmed  by  the  court,  and 
no  argument  appears  in  the  case*  On  what  ground,  can  this 
owner  exclude  all  the  world  from  the  flats,  by  building  on 
them,  if  he  hinder  others  passing  in  boats  or  other  vessels; 
certainly  not  by  the  common  law,  for  by  that,  the  public 
own  the  flats,  ftor  is  it  a  fair  construction  of  the  Colony  law, 
to  say,  this  owner  has  an  absolute  right  to  build  to  low  water 
mark,  in  all  cases,  if  he  chooses;  as  seems  to  be  asserted 
in  this  case,  for  this  law  expressly  makes  his  right  to  the  flats 
conditional ;  and,  see  the  fifth  head  in  Storer  *.  Freeman,  and 
see  the  Colony  law  of  1641,  on  this  point. 

§  7.  This  was  an  action,  to  recover  a  part  of  India-Street, 
in  Boston,  formerly  flats-ground ;  and  the  court  held,  that  a 
wharf  is  not  to  be  considered  as  land,  "  within. the  construc- 
tion of  the  maxim,  that  land,  cannot  pass  as  appurtenant  to 
land,"  but  as  a  structure,  erected  for  particular  purposes,  with 
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which  flats  necessary  for  the  use  of  h,  and,  tmmlly  occupied    Ch.  68. 
with  it,  "may  pass  as  appurtenant."  Art.  4.  . 

§  8.  This  was  trespass,  for  defendants  entering  upon  the  v^-v^^/ 
plaintiffs  fiats-ground,  in  Cape  Elizabeth.  Plea,  not  guilty,  6  Man.  R. 
and  soil  and  freehold*    The  court  held,  1st.  The  owner  of  i?*3'^*" 
the  adjoining  upland,  is  also,  owner  of  the  flats  to  tow  water        n 
mark,  by  our  common  law ;  that  is  by  said  Colony  statute,  if 
not  above  one  hundred  rods,  &c. 

3d*  The  short,  is  that  land,  which  is  between  high  water 
and  low  water  mark ;  and  has  two  edges. 

3d.  The  owner  may  transfer  his  upland,  without  the  flats, 
or  the  flats  or  any  part  thereof,  without  the  upland ;  and 
running  to  the  shore,  may  mean  to  high  water  mark* 

4th.  By  the  English  common  law,  "  the  owner  of  land 
bounded  on  a  fresh  water  river,  owned  the  land  to  the  cent?; 
of  the  channel  of  the  river,  as  of  common  right ;"  but,  5th. "  If 
his  land  was  bounded  on  the  sea,  or  on  any  arm  of  the  sea, 
where  the  tide  ebbed  and  flowed,  he  could  not,  by  suchlwun- 
d&ry,  hold  any  land,"  below  high  water  marie, "  but,  the  sub- 
ject might  claim  the  land  below  high  water  mark,  against 
the  king,  either  by  grant  or  prescription,  by  the  Colony  law; 
the  common  law  is  altered,  and  thje  owner,  &c.  holds  to  low 
water  mark,  fee.  f  u  but  the  rights  of  others  to  convenient 
ways  are  saved,  agreeably  to  the  provision  in  the  ordinance." 
Here  the  deed  was  to  the  sea  shore,  and  bounded  by  it,  and 
shore  means  the  same  as  flats,  that  is,  the  space  of  ground  be- 
tween  high  and  low  water  mark.  The  Ohio  river  boundary, 
between  Kentucky  and  Indiana,  is  low  water  mark,  the  In- 
diana side  of  the  river ;  this  rule  holds,  where  an  old  state, 
&c.  Virginia,  has  a  river  as  the  Ohio,  running  through  it, 
and  grants  the  lands  on  one  side ;  the  middle  is  the  line  gen- 
erally ;  Handley's  Lessee,  v.  Anthony,  &  al.  5  Wheaton,  374, 
385. 

§  9.  In  this  case  it  was  decided,  that  when  a  statute  impos-  *  Mus.  R. 
es  a  pecuniary  penalty  for  erecting  an  obstruction  in  a  river,  2«SwSili 
and  declares  also,  that  it  it  shall  be  considered  as  a  public  ,  Knowiton, 
nusanct ;  the  offence  may  be  punished,  though  not  prosecuted 
as  such  nusance,  and  the  erecting  a  dam,  across  a  river  or 
stream,  as  Sandy  river,  &c.  is  not  an  offence  at  common  law, 
but  by  statute.    See  more  of  this  case,  Ch.  187. 

$  10.  The  inhabitants  of  Randolph,  sued  for  their  pro-  J^aii^ 
portion  of  the  monies,  the  inhabitants  of  Braintree  haa  re-  dolph  r.  * 
ceived  from  the  proceeds  of  a  fishery,  in  the  river  Monaniquit, 
in  Braintree ;  from  which  town  Randolph  was  set  off  in  1 793. 
The  claim  was  on  a  special  elapse  in  the  act  of  1793.  Held, 
not  entitled,  though  this  act  allowed  Randolph,  their  propor- 
tionable part  of  all  property  whatever,  or  of  what  kind  or 
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description  soever,  of  said  town  of  Braiotree ;  not  property 
within  the  meaning  of  the  clause. 

Art.  5.  Common  law  right,  to  pass  another's  land  tofi$h>4rc. 

§  1  •  This,  like  the  towing  path  above,  can  be  only  by  iuagt, 
time  out  of  mind,  or  by  grant,  or  by  a  way  of  necessity,  ant- 
ing out  of  a  grant,  or  some  levy  upon  lands,  whereby  a  war 
becomes  absolutely  necessary  ;  a  path  for  me  over  another's 
land,  to  go  to  fish,  may  be  very  convenient  for  me ;  so  it  may 
often  be,  to  go  my  cornfield,  my  pasture  or  to  my  wood  lot,  but 
I  never  can  claim  one,  to  either  of  these,  merely  because  con- 
venient for  me  ;  but,  it  must  be  by  a  proper  laying  out  of  a 
way,  or  by  grant,  or  of  such  necessity.  See  this  subject  of 
a  right  ofpassing  over  another's  land,  considered  under  the 
head  of  Ways,  Ch.  79. 

i  §  2.  In  this  case,  White,  brought  an  action  against  Whitti- 
er,  for  going  over  the  plaintiffs 's  land,  to  Merrimack  river, 
and  there  catching,  and  carrying  away,  1000  of  the  plaintiff's 
shad  and  salmon,  of  the  value  of  (50,  erecting  a  wnarf,  &c. 
Plea,  not  guilty,  as  to  all  except  taking  and  carrying  away 
the  fish.  As  to  the  fish,  the  defendant  justified,  and  said  the 
place  was  adjoining  Merrimack  river,  and  bounded  by  the 
waters  of  it,  and  prescribed  for  a  right  in  the  inhabitants  of 
Methuen,  to  take  shad  and  salmon  at  all  seasonable  times,  in 
this  river,  and  a  right  to  pass  said  close  for  the  purpose,  &c ; 
that  the  defendant  was  one  of  them,  and  at  a  seasonbletime, 
caught  said  fish ;  and  to  that  purpose,  entered  said  close, 
&c.;  and  trod  down  said  grass,  as  was  lawful,  &c. ;  hoc 
paratus,  &c.  The  plaintiff  replied  and  denied  the  prescrip- 
tive right,  to  pass  his  close  &c.  Also,  defendant  pleaded  a 
third  and  fourth  plea,  that  certain  proprietors,  of  which  he 
was  one,  had  a  certain  fish  place  and  wnarf,  at  the  river,  and 
a  proprietor's  way  of  necessity  to  it,  &c. 

On  this  and  similar  cases,  it  may  be  observed,  that  all  our 
pleadings,  usually,  are  according  to  the  English  common  law. 
Decided  in  Connecticut,  A.  D.  1818,  that  the  proprietors  of 
land  on  Connecticut  river,  above  the  flowing  of  the  tide,  have 
an  exclusive  right  of  fishing,  and  of  the  use  of  the  water  gen- 
erally, to  the  middle  of  the  river ;  subject  only,  to  the  pul> 
lie  right  of  passage,  with  boats,  rafts,  &c. 

§  3.  In  this  action,  the  court  held,  that,  where  land  lying 
on  each  side  of  a  river,  was  owned  by  tenants  in  common, 
and  they  divided,  assigning  the  land  on  one  side  of  the  river, 
to  one,  and  that  on  the  other  side,  to  the  other;  the  true  di- 
viding line,  is  the  thread  or  middle  line  of  the  river. 

§  4.  In  this  case,  the  court  held,  that  where  an  ancient  lo- 
cation, or  grant  by  proprietors  of  a  township,  bounded  thtr 
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land  granted,  by  a  way,  which  way  adjoined  the  sea  shore ;    Ch.  68* 
the  ordinance  of  1641,  did  not  pass  the  flats,  on  the  other  side     Art.  6. 
of  the  way,  to  the  grantee ;  in  every  case  of  a  mixed  posses-  s^»v^/ 
sion,  the  legal  seism,  is  according  to  the  title.   The  location 
was  1736. 

Art.  6.  Massachusetts  Acts  regulating  shad,  salmon,  and 
akmife  fishery,  in  rivers  and  streams* 

-  §  1.  These  acts,  generally,  give  towns  and  individuals, 
•fee.  right  to  take  these  fish,  where  they  have  no  right  at 
common  law ;  as  where  these  acts  empower  towns  ana  indi- 
viduals, who  do  not  own  the  soil,  and  who  do  not  own  non- 
navigable  rivers  and  streams,  to  have  fish  passage-ways 
through  the  mill  and  other  dams,  of  those  who  do  own  tne 
soil  and  these  rivers  and  streams,  and  without  their  consent ; 
nor  are  these  rights  of  property  affected  and  changed,  gene- 
rally?  by  standing  laws,  by  which  the  legislature  is  bound 
by  the  constitution,  to  govern ;  but  it  is  said,  that  from  the 
first  settlement  of  the  state,  men  have  understood  that  they 
have  held  these  non-navigable  rivers  and  streams,  subject  to 
this  legislative  controul,  and,  therefore,  it  is,  as  it  were,  a 

Crt  of  our  common  law ;  but  it  is  not  true  that  this  controul 
gun  with  the  early  settlements  of  the  state,  nor  were  the 
great  injuries  these  acts  have  done  and  do,  to  mill  owners, 
without  the  least  compensation,  taken  into  view,  as  a  part  of 
the  terms  of  the  original  grants  of  our  mill  seats  and  mill 
streams. 

§  2.  In  the  year  1 709,  an  act  was  passed  in  the  Province  Man.  Act, 
of  Massachusetts  Bay,  enacting,  " that  no  weares,  hedges,  ™09~7 
fish-garths,  stakes,"  or  other  disturbance  or  incumbrance,  a.*D.  isoi** 
shall  be  made  across  any  river,  to  stop  or  straiten  "  the  natu-  p.  992.— 
ral  or  usual  course,  and  passage  offish,  in  their  seasons,  or  See  Maine 
spring  of  the  year,  without  the  allowance  of  the  court  of  ses-  Tt\f^ 
•  sions  of  the  county,  who  have  power  to  allow  the  same  or  sik,  517  !** 
to  deny  it;  and  ix  not  so  allowed,  all  such  obstructions  are  ch.  178,479. 
declared  to  be  nuances,  and  abatable  as  such,  by  a  writ 
from  the  said  court,  or  any  two  justices,  quorum  unus,  to  the 
sheriff  or  constable,  &c. ;  but  the  power  to  abate  did  not  ex* 
tend  to  any  mill-dam  then  made,  or  afterwards  lawfully 
made.    This  act  is  still  in  force,  and  extends  to  a  any  rtvtr, 
and  the  following  general  acts,  are  also  in  force!. 

§  3.  By  this  act,  a  penalty  of  £10  is  added,  to  enforce  Maw.  Act, 
the  above  law  5  half  to  the  informer,  and  half  to  the  poor  of  JJ^'Ta 
the  town,  where  such  incumbrances  are  set  up.     By  these  isoi,  p.  *** 
acts,  owners  of  non-navigable-  rivers  were  obliged,  on  lam  1003! 
penalties,  to  keep  them  and  all  their  streams,  suitable  for 
Ihese  fish,  open  and  clear  of  all  these  obstructions. 
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Ch.  68.        §  4.  In  this  additional  act  of  1741,  it  is  enacted,  that 
Art.  6.     whoever  thereafter,  built  a  u  dam,  across  such  river  or  stream, 
^^-v-^/  where  the  salmon,  shad,  alewives,  or  other  fish,  usually  pass 
Man.  Act,    iip  into  the  natural  ponds,  to  cast  their  spawn,  shall  make  a 
^J\1741#  sufficient  passage  for  the  fish  to  pass  up  such  river  or  stream, 
1801*  p."        through  or.  round  such  dam,  and  keep:  it  open  for  the  free 
ioso)  lots,    passage  of  the  fish  from"  April  1  to  May  31,  yearly ;  and 
u  owners  or  occupants"  of  mill-dams,  before  built,  were  di- 
rected to  make  like  passage-ways  through  or  round  their 
dams,  and  so  to  keep  them  open,  on  penalty  of  £50  for  each 
offence ;  but  in  some  towns  the  selectmen  bad  power  to  regu- 
late the  times,  not  exceeding  sixty  days  in  a  year ;  aasi wm 
suitable  passage-ways  were  ordered  for  the  fish  to  pass  down, 
in  their  proper  seasons,  on  like  penalties ;  there  was  also,  a 
special  provision  in  this  act,  as  to.  dams  erected  before  1709, 
to  lay  the  expense  on  the  town,  receiving  the  benefit ;  and 
the  towns  were  to  choose  persons  to  see  the  acts  executed ; 
and  to  appoint  proper  places  "  for  taking  such  fish  with  scoop 
nets?  and  to  limit  the  days  for  taking  the  fish.     The  fines 
were  appropriated  as  above. 

§  5.  An  act  the  same  year,  gave  a  penalty  of  10t.  for 
taking  fish  at  any  other  time  or  place  than  so  appointed  by 
the  town,  and  appropriated  as  above. 
Mass.  Act,        §  6*  A  further  additional  act  in  1 743,  enacted,  that  any 
M  L  1801    owner  or  occupant  of  a  mill-dam,  built  or  to  be  built,  and 
p.  1036.    '  obliged  to  open  it  as  aforesaid,  might  apply  to  the  court  of 
sessions,  in  the  county  where  it  is  situated,  and  the  court 
may  appoint  a  committee  of  three  persons,  on  oath,  to  regu- 
late the  passage-way  through  and  round  the  dam,  and  re- 
port, which  report  when  accepted,  is  the  rule ;  but  either 
party  aggrieved  by  such  order,  may  apply  to  the  same  court 
once  more,  for  alterations,  &c* 
Mass.  Act,        §  7.  In  1745,  another  Jong  additional  act  was  passed,  re- 
M.  L  HBfl    citing  much  of  the  former  acts,  and  empowering  the  said 
to"  1030— A.  court  to  determine  on  the  report  of  any  such  committee,  as 
D.  1801.—    aforesaid,  the  expediency  of  such  dams  being  opened ;  and 
*?  ^Je,e.      the  inquiry  is,  if  u  the  passing  of  the  fish  up  such  river,  will 
C.&  p!°  m    be  of  greater  general  benefit,  than  the  leaving  open  of  pas- 
Iaw§,  «L      sage-ways  in  such  dam,  will  be  of  damage  to  the  owners  of 
1*14.  the  mill  and  other  persons ;  but  the  stopping  any  such  way 

does  not  prevent  a  new  application  to  the  court,  to  have  one 
opened.  By  this  act,  it  is  further  provided,  that  owners  of 
mill-dams  shall  keep  such  passage-ways  in  their  dams,  only 
in  rivers  and  streams,  where  u  salmon,  shad,  and  alewives," 
usually  swim,  or  pass ;  other  fish  being  deemed  of  too  little 
value ;  however,  the  said  court  may  order  passage-ways  for 
these  other  fish. 
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§  8.  In  addition  to  those  general  laws,  there  are  a  multitude  Ch.  68. 
of  statutes,  passed  from  time  to  time  by  the  legislature,  for  Art.  7. 
the  regulation  of  the  passage  of  fish,  up  and  down  particular 
rivers  and  streams ;  they  are  generally  formed  on  the  same 
principles  as  the  general  acts  above  stated,  though  the  S.  J. 
Court  has  decided,  that  all  these  fish  acts,  whether  general 
or  confined  to  particular  rivers  or  streams,  are  pubhc  acts, 
and  so  to  be  treated  in  pleading  them ;  yet,  to  every  sub- 
stantial purpose,  these  acts,  relating  only  to  particular 
streams  and  rivers,  are  more  properly  private  acts ;  and  so 
have  all  the  committees  of  the  legislature  who  have  superin- 
tended the  publications  of  the  laws  considered  them. 

§  9.  It  does  not  appear,  that  any  such  laws  as  are  here 
stated,  general  or  special,  were  passed  in  the  colony  of  Mas^ 
sachusetts,  tfll  the  year  1709,  though,  very  early,  laws  were 
passed  for  regulating  the  cod  and  mackerel  fisheries,  and  the 
bank  and  other  cod  fisheries. 

§  10.  Law  in  New  York,  as  to  rivers.  Act,  (sess.  24,  ch. 
186,  s.  34)  declares  certain  rivers  and  streams,  public  high- 
ways, but  does  not  name  the  Battenkill ;  yet  the  court  held, 
that  as  this  river  had  been  used  as  such  by  the  public,  for 
the  purpose  of  rafting  down  boards  and  timber,  for  twenty- 
six  years  and  more,  the  usage  had  created  a  public  right,  and 
an  action  lay  against  the  owner  of  a  mill-dam,  for  obstruct- 
ing the  navigation  so  as  to  injure  the  plaintiff's  raft,  in  pass- 
ing over.  10  Johns.  R.  236,  Shaw&  al.  v.  Crawford;  cites 
Palmer  t>.  Mulligan,  see  ch.  68,  a.  27;  Rex.  ?•  Lloyd,  1 
Camp.  260 ;  and  Beales  v.  Shaw,  ch.  68,  a.  1 ,  s.  2 ;  Stough- 
ton  v.  Baker,  ch.  68,  a.  7,  s.  5. 

Art.  7.  Remedy.  §  1.  In  all  these  cases,  in  which  a  right 
to  take  fish,  and  so  forth,  vests  in  any  person,  either  by  the 
common  law  or  by  virtue  of  any  of  the  aforesaid  acts,  and 
that  right  is  invaded  or  disturbed,  or  where  any  person  hav- 
ing a  right  to  dig  sand,  or  clams,  or  take  sea-manure  on  any 
flats,  beaches,  or  shares,  between  high  and  low  water  mark,  is 
disturbed  in  the  enjoyment  of  this  right,  the  proper  remedy 
is  generally,  by  this  action  on  the  case,  in  which  the  plaintiff 
states  his  right,  if  he  contends  with  one  having  a  right,  or 
his  possession,  if  his  action  be  against  a  mere  wrong-doer ;  the 
plaintiff,  also,  states  the  injury  he  has  sustained  by  the  de- 
fendant's act,  and  his  damages*  In  some  cases  the  general 
court  has  given  other  remedies,  as  by  action  of  debt,  by  in- 
dictment, information,  &c. 

§  2.  There  have,  as  yet,  been  but  a  few  judicial  construc- 
tions of  these  laws.  Some  part  of  such  as  there  have  been, 
are  already  noticed ;  a  few  more  points  decided,  and  cases 
follow. 

vol.  ii.  89 
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Ch.  68;        §  3.  In  this  cage,  there  were  some  other  points  settled  as 
Art.  7.      to  flats,  useful  to  be  known  in  every  kind  of  action  concern- 
^^v%^  ing  them;  as, 

3  Man.  R.  l.  A  proprietary  grant,  made  A.  D.  1680,  tt  of  a  piece  of 
J6^^]^  land  below  high  water  mark,  to  set  a  shop  upon,  not  exceed- 
ham.  °S  ing  forty  feet  ^  width,"  was  construed  to  extend  to  low  wa- 
ter mark :  2.  A  conveyance  of  a  moiety  of  a  piece  of  land  in 
auantity  and  quality,  creates  an  estate  in  common,  between 
the  grantor  and  grantee,  and  if  in  the  upland,  then  also  in 
the  flats  adjoining. 

3.  Whatever  addition  is  made  to  shores  of  rivers,  bays, 
coves,  &c.  by  allwoion  from  natural  causes,  or  from  a  union 
of  natural  and  artificial  causes,  belongs  to  the  owners  of  the 
shores. 

4.  Low  water  mark  is  a  description  of  the  boundary  of 
land,  in  a  judgment  in  a  real  action,  sufficiently  certain  to 
enable  the  sheriff  to  execute  such  judgment,  by  a  habere  far 
cias  seisinam, 

Olau.  R-  §  4.  This  was  an  action  on  the  cast,  on  a  private  statute, 
Cooli dre  r  passed  in  1 798,  to  recover  treble  the  value  of  certain  shad 
Wmlamt. '  and  alewives,  alleged  to  have  been  taken  by  the  defendants, 
within  the  limits  of  Watertown.  In  this  case,  the  court  held, 
that  u  towns  adjoining  on,  or  extending  across  a  naviga- 
ble river,  may- own  the  soil  of  the  flats,  or  even  of  the  chan- 
nel, if  a  grant  has  been  obtained  of  the  government ;"  "  but 
the  property  of  the  fish,  and  also  of  the  tide-waters,  is  in  the 
public." 

2.  But  by  the  common  law  here,  towns  may  appropriate 
the  fish,  if  not  appropriated  by  the  legislature."  Colony 
.Act,  1641. 

3.  u  But  to  take  the  fish,  no  one  can,  lawfully,  go  on 
another's  land  without  his  leave." 

4.  "  If  no  appropriation  be  made  of  the  fish,  any  citizen 
can  take  them,  so  that  he  trespass  not  on  another's  soil." 

5.  Where  two  towns  adjoin  a  river,  the  citizens  of  each 
may  take  the  fish  swimming  in  their  tide-waters. 

6.  Putting  "  the  seine  into  the  river  on  the  Cambridge  side, 
and  extending  it  across  the  river  over  the  fiats,  on  the  WaUr- 
iown  side,  and  there  drawing  the  seine  on  shore  the  Cam- 
bridge side,  with  the  fish  in  it,"  is  a  fishing  the  Cambridge 
side  and  lawful.    The  plea  was,  not  guilty. 

4  Mass.  R.  §  5.  In  this  action,  the  court  held,  that  the  grant  of  a  dam 
u^t  Il?abl"  an<*  weare  by  the  town,  confirmed  by  the  legislature  in  1634, 
Stoughton  v.  uP°n  Neponset  river,  with  the  exclusive  right  to  take  fish  in 
Baker.  the  river  below  the  dam,  does  not  preclude  the  public  from 

a  right  to  have  a  convenient  passage-way  for  the  fish  to  as* 
cend  the  river  to  the  ponds ;  though  this  right  was  not  ezer- 
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rifled  till  1789 :  2.  That  every  owner  of  a  mill-dam,  holds  it    Cm  68. 
under  the  limitation,  that  a  sufficient  and  reasonable  passage-    Art*  8. 
way  shall  be  allowed  for  the  fish ;  and  that  this  limitation  is  v^-v~^/ 
not  extinguished  by  any  neglect  of  the  government,  in  com- 
pelling the  owner  to  comply  with  it. 

3.  That  the  government  may  compel  such  a  compli- 
ance, by  their  committee,  but  if  a  prostration  of  the  dam,  not 
within  such  limitation,  be  made  by  such  committee,  the  own- 
er may  have  a  remedy,  by  action  at  law. 

4.  Such  committee  may  cause  the  alterations  to  be  made 
under  their  directions,  but  they  are  not  personally  answera- 
ble to  the  persons  they  employ. 

5.  As  the  exercise  of  this  power  is  personal,  it  cannot 
be  delegated  to  another  person,  or  even  to  one  of  their  own 
number. 

§6.  In  this  fish  action,  the  defendants  pleaded  in  abatement,  6  Man.  R. 
and  the  plaintiff  demurred  to  the  plea :  and  before  judg-  206,  Bum- 
mem,  the  defendant  voluntarily  pleaded  to  the  action ;  here-  ^"LTL  __ 
by  he  waived  his  plea  in  abatement.  Peake  so. 

And  the  court  held,  1st.  the  legislature  has  power  to  re- 
gulate the  taking  of  fish,  within  the  state,  on  penalty,  &c. 

2.  All  acts  for  regulating  the  taking  of  fish,  are  public 
acts. 

-  3.  In  auitam,  for  taking  fish,  contrary  to  a  statute,  the 
plaintiff  declared  that  the  defendant,  on  such  a  day,  took  the 
fish,  and  on  three  other  days  and  times,  between  that  day 
and  a  certain  other  day,  took  the  fish,  and  demanded  four 
several  penalties ;  and  a  verdict  for  one  is  good. 

4.  Such  an  action  lies  against  one  or  more  offenders, 
without  joining  the  rest. 

§  7.  This  was  a  prosecution  for  taking  fish  in  Cathance  5  Mass.  R. 
river,  and  the  court  decided,  that  acts  are  public,  which  are  %*,  Corn- 
made  to  preserve  fish  and  impose  penalties  for  the  breach  of  ™<Jiw^lth 
them,  on  all  persons  offending,  and  need  not  be  set  out  in  <jy. 
pleading ;  lor  though  this  act  respects  the  fish,  but  in  two 
counties,  yet  it  imposes  penalties  on  all  offenders  whatever* 
The  court  said,  that  "  every  citizen  must  take  notice  of  this 
statute  at  his  peril ;"  it  is  therefore  a  public  statute. 

§  8.  See  Mass.  acts,  as  to  pickerel,  of  February  3,  1819, 
and  June  19,  1819,  for  the  preservation  of  them,  &c. 

Art.  8.  Cod  and  sea  fisheries  regulated* 

From  the  earliest  settlement  of  Massachusetts,  the  Cod  and 
sea  fisheries  (in  contradiction  to  the  river  fisheries)  have 
been  an  object. 

§  1.  As  early  as  1646,  the  Colony  legislature  recited  that  Colony  Law, 
foreign  fishermen  had  been  accustomed  to  use  unsettled  har-  £-D«  164*, 
hours  and  places,  and  to  take  wood  and  timber,  at  their    c' 
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pleasure,  and  then  forbid  any  fishermen  to  enter  on  lands 
appropriated  to  any  town  or  person,  by  royal  grants,  or  there 
to  take  wood  or  timber  without  the  owner's  leave  ;  but  such 
foreign  fishermen  as  were  employed  by  any  inhabitant,  might 
make  their  fish,  and  have  wood  and  timber  for  their  business 
on  convenient  lands,  where  they  might  be  spared,  paying  the 
owner  therefor. 

§  2.  Soon  after,  another  act  was  passed,  to  preserve  the 
credit  of  the  fish  trade,  and  for  the  appointment  of  persons 
in  every  fishing  place,  to  be  viewers  of  fish,  on  oath,  and  to 
distinguish  the  merchantable  from  the  refuse  fish* 

6  3.  Another  act  passed  in  1668,  to  forbid  any  cod-fish, 
hake,  haddock,  or  polluck  to  be  killed  to  be  dried,  for  sale, 
in  December  or  January,  as  this  was  their  spawning  time ; 
nor  any  mackerel  to  barrel  up,  before  July.  Also,  for  mak- 
ing fishing  crews  subject  to  their  master's  orders,  and  to  pre- 
vent their  taking  any  more  strong  liquors  than  he  saw  fit,  on 
penalty  of  20*.  for  the  first  offence,  40*.  for  the  second,  and 
three  months9  imprisonment  for  the  third ;  also,  to  prevent  the 
salting  of  fish  with  Turtooda  salt,  &c. ;  and  the  penalties  in- 
flicted by  these  acts,  were  sometimes  recovered  by  em  action 
pn  the  cast,  and  sometimes  of  debt. 

§  4.  Several  laws  were  also  passed  in  the  time  of  the  pro* 
vince,  to  prevent  frauds  in  the  fishing  business ;  and  to  pro- 
mote it  as  a  branch  of  business  and  commerce,  of  public 
importance.  These  laws  still  continue  in  force. 

§  5.  The  most  important  act,  on  this  subject  of  "  the  bank 
and  other  cod  fisheries,"  is  the  act  of  Congress.  This  act 
allowed  a  bounty  to  each  vessel,  employed  four  months  in 
the  fishing  season  at  sea,  of  about  10*.  6d.  a  ton  of  the  ves- 
sel ;  three-eighths  to  the  owner  of  the  vessel,  and  five-eighths 
to  the  fishermen. 

§  6.  This  act  also  provides  for  an  agreement,  in  print  or 
writing,  between  the  shipper  and  crew,  and  endorsed  by  the 
owner,  expressing  the  terms  to  be  performed  by  each  one,  in 
the  fare  or  fishing  season ;  and  if  any  fisherman,  so  engaged, 
leave  the  vessel,  or  desert  without  leave  of  the  master,  or 
shipper  thereof,  or  of  the  owner,  or  his  agent,  such  deserter 
is  liable  to  the  same  penalties  as  deserting  seamen  are 
subject  to,  in  the  merchant's  service ;  and  if  any  fisher^ 
man  neglect  his  duty,  he  forfeits  his  bounty  money,  and  is 
also  liable  to  all  damages  occasioned  thereby ;  and  the  ves- 
sel is  liable  for  six  months,  for  the  fishermen's  shares  of  the 
fish ;  and  may  be  proceeded  against,  as  vessels  may  for  sea- 
men's wages,  in  the  merchant's  service ;  and  on  such  process 
the  owner  must  produce  a  just  account  of  the  fare  or  fares, 
deducting  his  account  for  general  and  other  supplies,  made 
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for  such  fishing  vdyage,  and  judgment  to  be  for  the  balances ;    Ch.  68. 
and  when  a  vessel  shall  lie  seized  for  such  shares,  the    Art.  9. 
owner  may  give  bonds  for  the  payment  of  them,  and  have  v/w 
his  vessel  liberated,  and  each  fisherman  retains  his  remedy 
at  common  law.    This  act  was  passed  for  seven  years,  and 
was  afterwards  continued. 

§  7.  By  this  act,  fishing  vessels,  among  others,  are  to  be  Act  of  the 
enrolled  and  licensed.    This  act  provides  for  the  enrolment  gj^s!  Feb# 
of  registered  and  other  vessels,  and  for  registering  enrolled  l8,  1793,  P. 
vessels ;  and  by  the  twenty-first  section,  a  vessel  licensed  for  443  to  469. 
carrying  on  the  fishery,  cannot  touch  and  trade  in  a  foregn 

Sort,  without  permission,  specially  obtained  for  the  purpose, 
tatutes  for  protecting  harbours  and  shores ;  Mass.  laws,  2   < 
vol.  996  ;  Maine  act,  ch.  173. 

Art.  9.  -  Fisheries  among  the  several  states.    §1.  By  the 
royal  charters,  above  mentioned,  granting  the  English  colo- 
nies, it  is  to  be  observed,  the  King  reserved  to  his  subjects, 
44  the  trade  of  fishing  upon  the  coasts  of  New  England,  in 
the  seas  thereto  adjoining,  "  or  any  arms  of  the  said  seas,  or 
salt  water  rivers,  where  they  have  been  wont  to  fish."    By 
these  clauses  there  was  reserved  to  all  English  subjects,  in- 
cluding the  colonists,  a  right  to  fish  in  arms  of  the  seas,  and 
salt  water  rivers,  and  it  was  a  common  right,  and  the  subjects 
of  one  colony  had  a  right  to  fish  in  arms  of  the  sea,  and  salt 
water  rivers  in  another ;  and  this  right  remains  to  the  in- 
habitants of  the  United  States ;  but  this  right  did  not  exist 
as  to  them,  to  rivers  not  salt  water  rivers,  but  their  rights  to 
fish  in  them  remained   as  at  common  law:   So  by  these 
reservations,  all  English  subjects  had  a  right  to  fish  in  arms 
of  the  sea,  and  in  salt  water  rivers  in  the  colonies,  among  other 
places.     But  by  the  revolution,  those  remaining  British 
subjects,  lost  this  right  in  the  arms  of  the  seas  and  salt  water 
rivers,  situated  in  the  United  States,  and  they  became  the 
common  right  of  the  inhabitants  of  the  United  States ;  and 
by  the  treaty  of  peace,  the  subjects  of  neither  nation  have  a 
right  to  fish  in  the  waters  of  the  other,  any  further  than  that 
treaty  allows  the  right.    How  far  the  expression,  "they 
have  beta  wont  to  fish,9'  will  apply  to  any  description  of 
men,  must  ever  be  a  question  or  fact ;  whether  at  the  time 
these  reservations  were  made,  the  people  of  Rhode  Islapd,  for 
instance, "  had  been  wont  to  fish"  in  the  salt  water  part  of 
Hudson's  river  or  not,  is  a  question  that  may  arise ;  but 
there  can  be  but  little  doubt,  but  that  the  people  of  one  state, 
have  a  right  to  fish  on  the  shores  of  ahother  state.    For  in- 
stance, there  can  be  but  little  doubt,  but  that  the  people  of 
New  Hampshire  have  a  right  to  fish  on  the  shores  of  Maine, 
but  may  be  excluded  from  fishing  within  the  counties  thereof, 
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Ch.  68.    by  Massachusetts  legislature,  unless  entitled  so  to  fish,  by 

Art.  10.    ancient  usage* 
v^^s/-^^/       Art.  10.  Construction  of  Massachusetts  statutes,  as  to  met 

fishing* 
10  Matt.  R.  §  1.  This  was  an  action  by  the  town-treasurer  of  Orring- 
tis,  ^ickc£  ton,  to  recover  a  penalty  supposed  to  be  incurred  by  the  de- 
ett.^-Sce0  kndant,  by  a  breach  of  the  third  section  of  a  private  sta- 
alto,  is  tute  of  1806,  ch.  33,  to  prevent  the  destruction  of  shad  and 
Mau.  R.        alewives,  in  the  rivers  and  streams  in  the  said  town,  &c.  and 

1  Pit 

to  appoint  a  committee  to  regulate  this  fishery,  &c.  on  cer- 
tain penalties ;  this  was  done,  and  the  defendant  took  fish 
without  their  permission,  for  his  use,  in  Brewer's  cove,  &c. 
appointed  by  the  committee  a  fishing  place.  He  clearly  in- 
furred  the  penalty  sued  for,  unless  he  could  justifiy,  &c.  in  a 
manner  paramount  to  the  power  of  the  legislature ;  this  he 
set  up.  He  proved  he  owned  the  land  contiguous  to  where 
the  fish  was  taken,  and  round  said  cove,  in  which  he  claimed 
the  exclusive  fishery,  as  appurtenant  to  his  land,  as  also  the 
flats.  He  held,  under  a  deed  from  the  committee  for  sale  of 
Eastern  lands,  dated  March  25,  1786,  authorized  to  sell,  &c. 
10,804  acres  to  Brewer  &  Fowler,  adjoining  Penobscot  river, 
excepting  certain  lots,  &c.  among  others,  some  sold  to  Moses 
Knapp  and  associates ;  "  and  the  privilege  of  taking  fish, 
which  are  to  be  held  in  common  between  the  said  Brewer 
and  Fowler,  and  other  settlers,  and  the  said  Knapp  and  his 
associates/'  It  was  in  fact,  a  grant  to  the  settlers,  and  under 
this  the  defendant  held  in  common,  so  no  exclusive  fishery. 
The  point  settled  was :  when  the  grantees  and  settlers  under 
such  a  grant  of  the  government,  being  the  inhabitants  of  the 
land,  become  a  town,  authorized  by  law  to  appoint  a  commit- 
tee, as  above,  in  the  town,  to  regulate  the  fishery,  none  can 
fish  but  under  their  regulations,  and  subject  to  their  penalties ; 
the  owner  of  the  adjacent  land  is  liable,  though  he  and  others 
used  to  fish  there,  before  the  grant  of  the  Commonwealth. 

On  the  whole,  this  case  decides  that  where  a  township,  or 
tract  of  land  has  been  granted  by  the  Colony,  Province,  or 
State  legislature,  to  a  number  of  persons,  grantees,  and  settlers, 
with  the  privilege  of  fishing  thereto  belonging,  and  these  be* 
ing  the  inhabitants  of  the  township,  have  been  incorporated 
into  a  town,  there  has,  by  an  immemorial  usage,  resulted  a 
power  to  the  legislature,  to  regulate  this  fishery. 

2.  it  may  be  added,  if  the  river  or  stream  up  which,  or 
cove  into  which,  fish  pass,  within  the  county,  appertains  to 
several  towns,  or  even  counties,  the  invariable  usage  has  been 
for  the  legislature  to  regulate  this  fishery,  as  by  its  nume- 
rous statutes  appears:  so  that  in  fact,  there  are  no  fisheries 
within  the  limits  of  the  Commonwealth,  which  are  not  subject 
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to  be  regulated  by  the  public  and  private  statutes  of  the  le-    Ch.  6fr. 
gislature ;  hence,  within  those  limits,  there  are,  it  is  believed,    Art*  10. 
nojmvaU  fisheries ;  that  is,  exclusively  belonging  to  the. in*  v^^-v-^^ 
dividual  owners  of  the  contiguous  lands.    If  any  such  exist 
in  practice,  they  are  liable  to  be  regulated  and  made  common, 
according  to  this  usage,  by  such  statutes  of  the  legislature. 

§  2.  In  this  case,  tne  court  held,  that  the  Province  act  of  10  Maw.  R. 
8  Ann,  for  preventing  obstructions  to  the  passage  of  fish  in  3fel^^f£ 
rivers,  is  still  in  force ;  but  the  obstruction  must  be  something  * 
permanent,  not  merely  a  net  or  seine  set,  &c.  and  the  special 
remedy  by  the  statute,  does  not  take  away  the  indictment,  as 
for  a  nusance. 

This  was  an  action  on  the  case,  against  the  defendants,  for  6  East.  208, 
depriving  the  plaintiff  of  a  part  of  his  water,  flowing  from  £aIcVr"i 
the  river  Irwell;  the  defendant's  outlet  was  above  the  plain-  seeWetton. 
tiff's,  and  they  enlarged  it  about  twelve  years  before  the  action  v.  Aiden, 
was  brought;  and  tne  court  gave  judgment  for  the  plaintiff,  Ch.  69  a.*. 
and  held,  that  the  owner  of  land  through  which  a  river  runs, 
cannot,  by  enlarging  a  channel  of  certain  dimensions,  through 
which  the   water  had  been  used  to  flow,  before  any  appro- 
priation of  it,  by  another,  divert  more  of  it  to  the  prejudice 
of  any  other  land-owner,  lower  down  the  river,  who  had  at 
any  time  before  such  enlargement,  appropriated  the  surplus 
water  to  himself,  which  did  not  escape  by  the  former  chan- 
nel above. 

§  3.  Three  adjoining  towns  have  a  legislative  grant  of  a  13  Maw.  R. 
fishery,  in  a  river,  and  power  to  sell  the  right,  and  to  regu-  477,  Water- 
late  the  times,  &c.  of  taking  fish  within  them  ;  held,  each  white. 
town  may  legally  sell  the  fishery  within  its  limits,  and  each  5  Saund. 
alone  sue  the  hirer,  for  the  price  agreed  on,  after  having  ta-  70^  the  flux 
ken  releases,  for  valuable  consideration,  from  the  other  two  J£e tide^ ° 
towns,  of  their  right  of  fishery  in  the  town  so  suing.    This  prima  facie 
case  proves  that  Watertown  had  legal  authority  to  release  evidence  of  a 
its  right  in  this  fishery  in  Weston  and  Waltham,  to  those  J^j**ble 
towns ;  and   that  they  had  legal  authority  to  release  their 
right  in  Watertown,  to  that  town. 

Forms  of  declarations,  pleas,  &c.  relating  to  the  subjects 
of  this  chapter.  Declarations  for  breaking  a  pool,  and  let- 
ting out  the  water,  and  fish  escaped ;  Reg.  95  ;  for  trespass 
to  a  several  fishery,  2  Ins.  CI.  433;  Han.  217,  222 ;  Ash. 
442  ;  for  breaking  the  plaintiff's  close,  fishing  in  his  several 
fishery,  digging  up  soil,  &c.  Ash.  442 ;  for  fishing  in  free 
fishery,  carrying  away  fish,  &c.  1  Bro.  337 ;  Clif.  734  ;  for 
breaking  the  plaintiff's  weares,  laid  to  catch  fish,  Hans.  223  ; 
for  cutting  trees,  &c.  fishing  in  several  fishery,  and  carry- 
ing away  fish,  &c.  Reg.  109 ;  F.  H.  B.  88,  (200 ;)  Reg.  96, 
104,  110  ;  Ras.  Ent.  666  ;  for  fishing  in   fish  ponds,  and 
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Ch.  69.    carrying  away  fish,  goods;  fee.  Reg.  93,  95 ;  F.  H.  B.  8S, 

Art.  1.    (300;)  Has.  Ent.  665. 

Declarations  at  large,  for  fishing  in  the  plaintiff's  fishery, 
entering  closes,  breaking  down  rails,  treacling  down  grass,  9 
Wentw.  172,  173;  first  plea,  not  guilty;  second  plea,  justifi- 
cation. Right  of  common  of  fishery,  appurtenant  to  two  an- 
cient mills,  held  in  fee,  &c  173 ;  third  plea,  to  remove  rub- 
bish, &c  1 74 ;  fourth  plea,  usipg  right  of  way,  1 75 ;  fifth 
plea,  license,  176;  Rcpl.  176,  178;  new  assignment,  178; 
for  entering  close,  fishing,  &c.  1 78 — 9 ;  plea,  locus  in  qua,  part 
of  a  navigable  river,  within  the  flux  and  reflux  of  the  tides  of 
the  sea,  in  which  the  subject  has  a  right  to  fish,  179,  181. 


CHAPTER  LXIX. 


CASE  ON  TORTS.    Afl  TO  LANDS. 


Art.  1.  General  Principles. — This  action  on  the  case  oa 

torts,  lies  in  many  cases,  in  regard  to  lands,  not  reducible  to 

particular  heads,  as  flats,  mills,  nusances,  ways,  wastes,  &c# 

Co.  L.  53,         §  1.  Land,  "  comprehends  all  sorts  of  ground ;"    "  and  a 

**a  grant  of  land  passes  houses  built  on  it ;  for  cujus  est  solum 

ejus  est  usque  ad  calum ;"  and  if  I  build  a  house  on  B's  land, 

it  is  as  much  B's  as  if  B  built  it  himself;  and  to  suffer  it  to 

be  out  of  repair,  is  waste ;  and  B,  in  certain  cases,  may  have 

this  action  on  the  case ;   this  is  the  principle  as  to  the  right, 

perhaps  not  as  to  the  quantity  of  damages.  See  cases  below. 

Fearne,  987,      §  2.  The  complete  ownership  of  land,  involves  two  things  ; 

^'"jwt1!-  lst#  The  estate  of  the  land' or  the  fegai  ****** :  2d#  Tte  US6t 

5  Bac.  390-  or  "S^t  to  take  the  profits.  The  use  before  the  statute  of  uses, 
thr.  &  Studt.  was  a  mere  trust,  cognizable  only  in  equity.  Since  that  statute, 
171.— Stil.  uses  have  been  of  two  kinds,  to  wit :  Those  executed  by  the 
Uwaand  statute:  2d.  Those  executory.  The  latter,  are  precisely 
Tnuts.  what  uses  were  before  the  statute  ;  and  since  remain  mere 
trusts,  cognizable  only  in  equity. 

§  3.  The  use  executed,  draws  to  it  the  land,  or  legal  estate  ; 
any  injury  done  to  which,  occasioning  consequential  dama- 
ges only,  is  the  ground  of  this  action  on  the  case.  But,  as  a 
use  executory,  or  a  mere  trust,  remains  distinct,  a  mere  creature 
of  equity,  and  never  can  draw  to  it  the   legal  estate  or  land,  it 
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never  can  be  the  ground  of  this  action ;  nor  could  a  use,  at    Cb.  69* 
common  law,  which  was  just  what  a  trust  is  now.    Indeed  a     ArU  % 
trust  is  but  a  new  name  given  to  a  use,  and  invented  to  defraud  v^v^/ 
the  statute  of  uses,  and  is  only  w  the  right  to  receive  the  pro* 
fits,  and  account  for  them  in  equity ;"  to  compel  the  execu-  Act*  Feb. 
lion  of  which,  we  h$ve  no  court  in  this  state ;  except  in  cer-  25,  I8ii. 
tain  county  and  probate  cases*  *j " *  25' 

Where  the  landlord  may  have  an  action,  during  the  te* 
nancy,  for  an  injury  to  the  land  ;  Com.  D.  Action,  case, 
nusance,  B. 

Art.  2*  Torts  as  to  lands,  cast  lies  or  not* — §  1.  This  was  Cro.El.  118,  • 
an  action  on  the  case,  for  stopping  lights*    It  was  argued  for  Bury  v. 
law  in  this  case,  by  all  the  judges,  that  where  A  and  B  S^'T* 
each  owns  a  parcel  of  land  adjoining ;  and  A  builds  a  house  M5.'_l /hoI. 
on  his  land,  and  makes  his  windows  Took  into  the  land  of  B,  r.  88.— l 
and  this  house  and  lights  have  continued  thirty  or  forty  years ;  B°*  &  p- 
yet,  B  may,  lawfully  erect  a  building  on  his  own  land,  405, 
against  the  said  windows ;  for  it  was  A's  folly  to  build  so  near 
the  land  of  another* 

§  2.  "  But,  if  i  have  a  house  by  prescription,  on  ray  ground,  9  Co#  58) 
another  cannot  erect  a  house,  on  his  own  land,  so  near  as  to  Bland1*  case. 
stop  the  lights  of  my  house*1'    This  case  of  Bland,  is  cited  in 
Aid's  case,  9  Co.  £8* 

§  3.  The  maxim  of  law  is,  that,  sit  nitre  too  ut  non  ladas  l  Roi.  Abr. 
altero.  But  a  material  question,  m  applying  this  maxim,  is  wo,  4^-— l 
this ;  Is  a  man  to  forbear  using  all  his  own  right,  for  fear  of  6  j£'&  E  * 
hurting  another,  or  how  far  can  he  use  his  own,  and  thereby  4ii.— 7 
prejudice  another*  >  Ea*t,368. 

§  4*  This  action  does  not  lie  against  me,  for  a  reasonable  l  cam.  D. 
use  of  my  right  in  my  lands,  though  another  is  thereby  an*  f^'Z^al* 
noyed ;  as  if  I  build  a  house  aad  make  cellars  on  my  soil,  sssi-bntsU 
whereby  his  house,  new  built,  in  an  adjoining  soil,  falls  down*  Holt'*  opin- 
In  this  case,  in  digging  my  cellar,  I  make  a  reasonable  and  the  ™n  i")8t«VZ:2 
usual  use  of  my  land,  which  Use,  B  ought  to  have  thought  of  5aund*  ***' 
when  he  built* 

§  5.  If  a  man  use  water  in  his  6wn  land,  out  of  a  water-  i  Com.  D. 
course,  running  through  it,  to  B's  pond,  whereby  his  pond  is  *&*,  Smart©, 
not  so  full,  B  cannot  have  this  action;  but  may  have  this  Sti8ted- 
action,  if  the  man  divert  the  water-course* 

§  6*  This  was  an  action  on  the  case,  against  the  defendant  8  Maai.  &, 
for  diverting  an  ancient  water-course,  which  run  through  136,  Weston 
the  plaintiff's  close  and  by  which  it  was  fertilized,  so  as  to  g^{J*jjJ[ 
produce  a  large  crop  of  grass,  &c* ;  this  water-course  first  pas-  a.  *o,  Btealey 
sed  through  the  defendant's  meadow,  bounded  on  it,  then  the  «  8haw. 
meadows  of  several  others,  then  the  plaintiff's  meadow  ;  the 
defendant  cut  several  sluices  in  the  banks  of  the  water-course 
in  his  own  land,  thereby,  drew  off  a  part  of  the  water,  and  ir« 
vol.  ii.  90 
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Ch.  69.  rigated  his  own  meadow  ;  but,  the  water,  so  diverted,  turned 
Art.  2.  again  into  the  brook,  before  it  come  to  the  plaintiff's  meadow ; 
except,  such  part  as  was  absorbed  in  its  passage  through  the 
defendant's  meadow,  or  evaporated  ;  and  this  was  so  much, 
that  much  less  than  before,  came  to  the  plaintiff's  meadow, 
and  his  quantity  of  grass  was  much  diminished.  Judgment  for 
the  defendant;  and,  the  court  said,  that,  "a  man  owning  a 
close  on  an  ancient  brook,  may  lawfully  use  the  water  thereof, 
for*the  purposes  of  husbandry,  as  watering  his  cattle  or  ir- 
rigating the  close  ;  and  he  may  do  this,  either  by  dipping 
water  from  the  brook  and  pouring  it  upon  his  land, 'or  by 
making  small  sluices  for  the  same  purpose;  and  if  the  owner 
of  a  close  below,  is  damaged  thereby,  it  is  damnum  absque 
injuria ;"  no  authorities  were  cited  in  this  case ;  at  least, 
none  reported. 
4  D.  &  E.  §  ?•  *Wte,  struts,  &c. — If  a  statute  empower  commission- 

794;  case  of  ers  to  do  certain  acts,  as  to  paving  a  street  for  instance,  and 
Meredith       (hey  keep  within  the  jurisdiction  given  them,  no  action  lies 
against  them  or  their  tenants,  for  damages  done  to  individu- 
als ;  so  it  is  lawful,  for  officers  to  dig  up  the  land,  or  pull  down 
the  houses  of  individuals,  in  order  to  defend  the  kingdom 
against  enemies,  and  no  action  lies ;  for  solus  populi  suprema 
*  w.  Bi.       w/ 1^  .  otherwise,  if  they  exceed  their  power.    In  all  these 
r?Moxoi£—  cases,  the  power  is  limited  by  law  and  reason.    This  was  an 
3  wait.  461,  action  on  the  case,  against  Moron  &  al.  for  obstructing  the 
8;  same  case,  doors  and  windows  of  the  plaintiff's  six  messuages  whereby 
they  were  rendered  of  no  value,  and  four  tenants  had  left 
them,&c. 

§  8.  The  case  stated,  the  plaintiff  was  owner  of  the  premises 
for  life,  situate  in  Old  Gravel  Lane,  opening  into  a  street  au- 
thorized to  be  paved,  by  an  act  of  parliament,  empowering 
commissioners,  at  the  request  of  two-thirds  of  the  household- 
ers, &c  to  have  the  same  paved,  &c.  to  order  the  same  to  be 
done,  to  assess  to  pay  the  expense,  &c.  The  commission- 
ers' powers  were, "  to  pave,  repair,  sink,  or  alter  the  same,  in 
such  manner  as  the  commissioners  should  think  fit ;"  also,  to 
lay  out  new  streets,  but  not  so  as  to  obstruct  ancient  lights 
and  passages ;  the  householders,  &c.  petitioned  to  have  this, 
and  the  commissioners  ordered  it  done,  and  they  contracted 
with  the  defendants  to  pave  the  sajne.  Pursuant  to  the  or- 
der of  the  commissioners,  the  defendants  raised  the  foot-way 
contiguous  to  the  plaintiff's  houses,  to  .the  height  of  six  feet, 
but  in  a  regular  descent,  whereby  the  doors  and  windows  of 
the  ground  floors  of  the  plaintiffs  houses,  were  totally  obstruct- 
ed and  made  useless ;  judgment  for  the  plaintiff;  for  the  com- 
missioners had  not  an  arbitrary  discretion,  though  empow- 
ered to  act  as  they  thought  fit ;  but  were  limited  by  law  and 
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reason ;  and  they  had  grossly  exceeded  their  power :  this    Ch.  69. 
was  not  to  remove  annoyances,  but  to  create  them ;  and  there     Art.  2. 
was  no  occasion  for  a  uniform  descent  for  half  a  mile ;  and  \^»v*^-' 
the  proviso,  as  to  obstructing  lights,  &c.  in  the  act,  must  be 
construed  to  extend  to  the  old  streets,  as  well  as  the  new ;  and 
see  the  declaration  against  Moxon,  &c.  at  large ;  3  Wils.  461, 
2.  3.  and  the  statement  of  facts. 

§  9.  Held,  that  if  A,  bargain  and  sell  his  land,  at  common  Hob.  *S7, 
law,  and  refuse  to  make  assurance,  and  after,  convey  it  to  Caterer  v. 
another,  "  who  hath  knowledge  of  the  first  bargain,"  the  first    recma11, 
bargainee  may  have  an  action  on  the  case,  or  deceit,  as  well 
as  subpoena. 

§  10.  So,  the  plaintiff's  right  in  lands  remains,  though  there  *  E§p-  1J3*- 
be  a  highway  laid  over  them,  and  he  may  have  ejectment  to  *  Bunr' 123" 
recover  them,  subject  to  the  easement. 

§  11.  This  was  an  action  against  the  defendant,  for  nailing  £Wi^- 1<73» 
trees  to  the  plaintiff's  garden  walls,  on  the  defendant's  side  of  wSiec!1  * 
it ;  this  he  nad  been  used  to  do  for  thirty  years,  without  in- 
terruption ;  but,  the  court  held,  this  was  no  possession  in  the  i 
defendant,  but  only  an  easement,  and  must  be  specially 
pleaded. 

§  12;  If  one  be  bound  to  repair  a  bank,  by  prescription,  or  t  Com.  D. 
a  bridge,  and  do  not,  whereby  another  receives  special  da-  282' 
mages,  this  action  on  the  case  lies. 

§  13.  It  has  been  decided,  that  if  A  dig  a  pit  in  his  adjoin-  1  Com*  D- 
ing  land,  so  near  my  land,  that  my  land  falls  into  it,  it  is  an  i^~""2 
injury  to  me,  and  I  may  have  an  action  on  the  case,  against 
him.    But,  can  I  have  this  action,  if,  in  digging  the  pit,  he 
made  the  usual  and  reasonable  use  of  his  land  ?    See  Holt's 
opinion,  next  page. 

$  14.  This  was  an  action  on  the  case,  against  the  defend-  Cro.  Jam. 
ant  for  digging  a  pit  in  his  land,  and  the  plaintiff's  mare  stray-  bj8^9' 
ed  into  the  land,  and  fell  into  it ;  action  does  not  lie,  for  the  Topham. 
defendant's  ditch  in  his  own  land,  was  no  wrong  to  the  plain- 
tiff, and  it  was  his  fault,  his  mare  escaped  into  the  defendant's 
land.     It  is  damnum  absque  injuria* 

§  15.  This  was  an  action  on  the  case,  against  the  defend-  6  Mod.  311, 
ant,  for  not  repairing  the  wall  of  his  vault.    The  declaration  3l^1'^!!?nt 
in  substance,  was  thus :  The  plaintiff  declared,  he  was  pos-  *'      ^f 
sessed  of  a  messuage  in ,  for  years,  and  of  a  celler,  par- 
cel thereof,  lying  contiguous  to  the  defendant's  messuage ; 
44  and  from  a  vault,  part  of  the  defendant's  messuage,  was  wont 
to  be  separated  by  a  strong  thick  wall,  which  to  the  messu- 
age of  the  defendant  did  belong,  and  by  the  defendant  for 
all  the  time  aforesaid,  ought  to  be  repaired ;  but,  that  the  de- 
fendant, intending  to  injure  the  plaintiff,  though  often  request- 
td"<o  repair  the  said  wall,  so  negligently  kept  it  in  repair,  that 


716  CASE  ON  TORTS. 

Ch.  69.  for  default  of  care  in  him,  and  of  repairing  the  same,  the  filth 
Art.  2,  of  the  said  vault,  by  the  decay  and  breach  of  the  said  walls, 
in  the  said  cellar  did  flow,  and  fill  the  same,"  for  such  a  time, 
by  which  the  plaintifi  lost  the  use  of  his  cellar,  &c.  On  ar- 
gument, the  declaration  was  held  good,  and  judgment  for  the 
plaintiff.  Many  authorities  were  cited,  on  both  sides.  The 
defendant  objected  that  it  was  to  put  a  charge  on  him,  thai 
could  not  be  done,  but  by  prescription,  and  none  was  laid 
here,  nor  was  it  said  the  messuage  was  an  ancient  one, 
capable  of  a  prescription ;  but  for  the  plaintiff,  it  was  urged  and 
held  by  the  court,  it  was  a  tort  to  his  possession  ;  the  court  ap- 

E  eared  to  go  upon  the  principle,  that  man  is  bound,  so  to  use 
is  own,  as  not  to  hurt  another ;  and  said  the  declaration  was 
good,  not  on  account  of  the  word  solebat ;  u  but,  if  the  defend- 
ant has  a  house  of  office,  enclosed  with  a  wall,  which  is  his, 
he  is  of  common  right,  bound  to  use  it,  so  as  not  to  annoy 
another  ;  and  there  is  a  great  difference,  between  -a  prescrip- 
tion to  put  a  charge  on  a  man  to  repair  his  fence,  and  to  ex- 
cuse one  from  a  trespass,  for  such  charge  must  be  by  pre- 
scription.   But  the  reason  here  is,  that  one  must  use  his  own 
so  as  thereby  not  to  hurt  another ;"  "  of  common  right,  one 
is  bound  to  keep  his  cattle  from  trespassing  on  his*  neigh- 
bour ;"  so,  of  dung,  or  any  thing  else,  that  injures  and  annoys. 
6  Mod.  314.       §  16.  If  A  erects  a  house  of  office  on  his  ground  and  has 
another  piece  contiguous,  and  sells  this  to  B,  by  which  the 
house  of  office  is  confined ;  if  B  digs  a  cellar  in  the  vacant 
ground  he  buys,  as  he  may  do,  he  must  defend  hi*  cellar 
against  the  house  of  office.    The  court  did  not  state  the  rea- 
son, but  it  must  be  because  B,  by  his  digging,  brought  the 
annoyance  on  himself;  and  A  was  guilty  oFno  folly  in  build* 
ing  his  house  of  office  as  he  did. 
6  Mod.  314.       §  1 7.  If  a  man  builds  next  to  a  vacant  piece  of  ground  of 
--Cites  6       lug  own,  and  then  sells  the  new  house,  keeping  the  ground 
RowweU  «.    m  hi8  OWn  hands,  he  cannot  build  upon  the  waste  ground  so 
Prior.— 3  #    as  to  stop  the  lights  of  the  house ;  for  by  sale  of  the  house 
Seiw.  972.     all  the  lights  and  all  necessaries  to  make  them  useful,  pass ; 
for  by  sale  of  the  house,  all  the  conveniences  it  has  will 
pass ;  and  as  he  himself  cannot  build  to  the  prejudice  of  the 
new  house  so  sold,  so  cannot  the  vendee  of  the  vacant 
ground  do  it ;"  *  but  if 'in  that  case  he  had  sold  the  vacant 

5 round,  without  reserving  the  benefit  of  the  lights,  the  court 
oubted  if  the  vendee  might  not  build  so  as  to  stop  the  lights 
of  the  vendor,  because  he  parted  with  the  ground  without  re- 
serving the  benefit  of  the  lights."  It  is  not  easy  to  see  the 
reason  of  this  authority ;  taking  it  altogether,  it  rather  ap- 
pears, that  there  was  some  special  reservation  of  the  benefits 
of  the  lights  by  one,  who  at  the  time  owned  the  vacant  lot  j 
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and  by  one  who  had  a  right  to  do  it,  and  did  create  an  in-  Ch  •  69. 
cumbrance  upon  this  lot  when  he  had  a  power  to  do  it*  Art.  S, 
Like  case,  12  Mass*  R.  157,  160*  s^w^ 

§  1 8*  In  this  case,  Holt,  C*  J.  said,  "  I  know  of  no  case  ?  Mod.  313, 
where  one  puts  a  charge  upon  another,  except  it  be  of  com-  20'|^iIlt  v' 
mon  right,  but  he  ought  to  show  a  title  ;  as  in  case  of  re- 
pairing one's  house ;  but  if  I  have  a  house  of  office  in  my 
S  round  walled,  and  no  cellar  is  contiguous  to  it,  and  another 
igs  a  cellar  close  to  my  wall,  which  stands  well  till  you  have 
dug  vour  cellar,  it  seems  hard  to  bring  a  greater  charge  upon 
me,  by  his  digging  his  cellar  contiguous  to  my  wall,  where* 
by  my  wall  is  in  its  nature  become  weaker."  "  One  party's 
making  a  wall,  shall  not  take  away  the  owner  of  the  contigu- 
ous sou's  liberty  of  digging  a  cellar,  but  such  digging  ought 
not  to  bring  a  greater  charge  on  the  other ;"  and  this  opinion 
of  Holt,  on  the  whole,  seems  to  be  the  true  opinion*  I  may 
dig  in  my  own  land  to  my  line,  but  not  so  as  to  cause  my 
neighbour's  land  to  cave  in,  or  his  wall,  built  on  his  land,  to 
fall  down ;  for  his  right  to  his  land  extends  to  the  same  line, 
and  I  trespass  on  his  land  when  I  cause  it  to  cave  in,  as 
much  as  if  I  entered  upon  it  and  dug  up  as  much  of  his  land 
as  I  cause  to  cave  in,  and  as  to  his  wall  he  had  a  right  to 
set  it  to  his  line  on  his  own  land,  as  much  as  I  have  on  mine ; 
and  if  the  wall  be  a  partition  fence  between  us,  it  must  be  oh 
the  line,  his  and  my  half ;  and  6urely  I  cannot  dig  so  as  to 
undermine  his  half,  but  where  the  law  orders  it  to  be* 

Art*  3*  Issues  of  land,     §1.     By  the  common  law  in  13  Mod.  175, 
England,  the  cattle  of  a  stranger  levant  and  couchantom  land,  18°*  **rittoa 
extended  on  an  outlawry,  may  be  taken  by  levari  facias  ;  for  v*    °  e* 
they  are  ike  issues  of  the  land.    This  writ  is  a  levari  facias  of 
the  issues  of  the  land,  and  not  like  a  fieri  facias,  which  is 
against  the  goods  of  the  debtor* 

Statute  of  W.  II*  ch*  39,  says,  that  omnia  bona  mobilia,  on 
the  land  are  issues ;  and  omnia  mobilia  comprehend  cattle. 
2  Inst*  453*  And  on  a  fieri  facias,  the  officer  has  no  power 
to  take  a  stranger's  goods  on  the  debtor's  land,  between 
which  and  a  levari  facias  de  exitibus  terrm^  there  is  a  great 
difference ;  nor  could  the  plaintiff's  cattle  have  been  taken 
on  an  extendi  facias. 

§  2.  But  A  and  B  were  tenants  in  common,  and  A  was  in- 
debted to  the  King,  and  on  process  the  beasts  of  B  on  the 
land  were  taken,  and  it  was  held,  they  could  not  be ;  be- 
cause one  tenant  in  common  may  put  his  beasts  on  all  the 
lands ;  and  so  is  2  Rol*  Abr*  457 ;  but  says  the  book,  it  will 
be  otherwise,  for  cattle  that  come  in  by  wrong,  on  the  land 
of  the  King's  debtor,  and  are  there  levant  and  couchant. 
u  No  levari  facias  issues  but  as  to  lands,  and  where  the  land 
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Ch.  69.    is  debtor,  the  cattle  of  a  stranger  that  are  toon*  and  couchant, 

Art.  3.     are  as  liable  as  the  cattle  of  the  owner,  and  so  it  is  in  the 

s^-v^/  case  of  rent  service  *,"  and  so  for  a  rent  charge  on  the  land, 

P.  178.        for  the  land  is  debtor;  and  the  reason  must  be,  that  when 

the  stranger's  cattle  are  on  the  land  by  his  negligence  and 

wrong,  long  enough  to  be  levant  and  couchant,  they  ought  to 

be  considered  as  much  a  part  of  the  issues  of  the  lands,  as 

the  owner's  and  debtor's  cattle  there  are* 

§  3.  Then  in  England,  it  appears,  in  order  that  A*s  cattle 
may  be  taken  and  sold  on  execution  for  B's  debt,  these  cir- 
cumstances must  occur:  1.  The  writ  must  be  a  levari  facias, 
and  not  a  capias  or  an  extendi  facias,  or  a  fieri  facias ;  that  is,  it 
must  be  to  levy  the  debt  of  the  issues  of  the  debtor's  land:  2. 
He  must  be  the  King's  debtor  in  outlawry ;  3.  A's  cattle  must 
be  on  B's  land  by  wrong ;  and  4.  Long  enough  to  be  levant 
and  couchant.    We  have  no  such  writ  in  Massachusetts ;  our 
writ  of  execution  being  established  by  statute,  and  directs  the 
debt  to  be  levied  of  the  goods,  chattels,  or  lands  of  the  debtor, 
and  for  want  of  these,  on  his  body*    By  lands,  is  generally 
understood  the  lands  themselves,  and  they  are  appraised  off  to 
the  creditor,  and  if  the  debtor's  lands  or  real  estate  cannot 
be  divided,  or  set  off  by  metes  and  bounds,  the  rents  are  ex- 
tended upon,  and  paid- to  the  judgment  creditor,  in  a  certain 
manner  prescribed ;  nor  does  this  extension  on  the  rent  bear 
any  relation  to  the  English  writ  of  execution  of  levari  facias 
upon  the  issues  of  the  lands. 
•o^k^S**        §  4.  The  only  case  in  our  law  and  practice,  in  which  a 
See  ch!         question  as  to  the  issues  of  lands  can  arise,  is  on  our  sta- 
220.   "         tute  of  outlawry,  confined  to  criminal  offences,  found  by  in- 
dictment or  presentment  of  the  grand  jury,  and  in  the  S»  J. 
Court ;  which  act,  sect*  5,  provides,  that  persons  outlawed, 
shall  be  disabled  to  sue  in  their  own  right,  &c ;  "  and  shall 
be  under  such  other  disabilities  and  disqualifications  in  civil 
society,  as  persons  convicted  and  sentenced  for  the  offence 
charged  in  the  bill  upon  which  he  may  be  outlawed ;  and  in 
all  cases  where  a  greater  forfeiture  does  not,  by  law,  accrue 
to  the  Commonwealth,  upon  a  conviction  and  judgment  on 
such  bill  of  indictment,  shall  forfeit  the  issues  and  profits  of 
all  his  real  estate,  during  the  life  of  the  outlaw,  in  case  the 
judgment  of  outlawry  shall  so  long  remain  in  force."  What  is 
here  meant  by  issues  of  lands,  or  of  real  estate,  has  never 
been  judicially  explained;  probably  whenever  the  question 
shall  arise,  the  construction  will  be  according  to  the  com- 
mon law,  in  which  only,  has  the  expression  been  used  in  a 
technical  meaning,  judicially  explained;  and  in  which  case, 
the  Commonwealth  will  be  considered  in  the  place  of  the 
King ;  and  if  one  shall  be  injured  by  having  his  cattle  and 
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the  issue  of  land  taken  in  execution,  his  action  may  be  case    Ch.  69* 
or  trespass,  according  to  circumstances,  and  often,  as  he  may    Art.  4. 
elect,  trespass  or  trover  ;  trespass  vi  et  armis,  when  he  chooses  v^*v-^^ 
to  consider  force  was  used,  and  an  action  on  the  case  of  trover, 
when  not,  but  only  some  tort  or  wrong,  without  force. 

§5.  If  A  erect  a  mill-dam,  part  on  nis  own  land  and  part  Cro.  El.  269, 
on  his  neighbour's  adjoining  land,  and  the  owner  of  this  ad-  q^0"1  *# 
joining  land  pulls  down  the  dam  on  his  land,  by  which  all  of 
it  falls  down,  and  the  water  runs  out,  this  is  lawful ;  so,  if  one 
build  a  wall  on  his  own  land,  and  the  land  of  his  neighbour, 
and  the  neighbour  pulls  down  the  wall  on  his  land,  and 
thereupon  all  the  wall  falls  down,  this  is  lawful.  But  it  is  to 
be  observed,  that  the  act  of  building  on  the  neighbour's 
ground  was  a  tort ;  and  so  does  not  settle  the  disputed  ques- 
tion ;  namely,  if  1  lawfully  build  a  wall  on  my  land,  next  the 
line,  and  my  neighbour  dig  his  land,  so  that  my  land  caves 
in  and  wall  falls  down,  have  1  a  right  of  action  against  him  ? 

§  6.  Where  case  lies  for  erecting  a  smith's  shop ;  1  Lutw. 
69,  Bradley  v.  Gill ;  for  undermining  a  house,  2  H.  Bl.  267, 
Lonsdale  v.  Littledale  ;  2  Saund.  397,  Smith  &  ah  v.  Mar- 
tin ;  1  East,  244 ;  1  Show.  7,  V  illers  v.  Ball. 
'  Art.  4.  De.domo  reparanda,  fyc. 

§  1.  In  this  case,  A  owned  a  lower  room  of  a  dwelling-  4  Mass.  R. 
house,  and  the  cellar  under  it,  and  B  owned  the  chambers  &*?  Lormg 
over  the  room  and  the  remainder  of  the  house ;  the  roof  be-  ^  form  0f  a 
coming  ruinous,  B  made  the  necessary  repairs,  and  the  declaration 
court  held,  that  A  is  not  liable  to  contribute  to  such  repairs ;  against  the 
each  was  seized  in  fee,  and  the  repairs  of  the  room  were  fo/notw- 
necessary  to  the  comfortable  occupation  of  every  part,  and  -ms  plaintiff 
the  defendant  was  seasonably  requested  by  the  plaintiff,  to  half  the 
join  in  the  repairs,  and  refused ;  but  the  "  parties  had,  from  ex***[8C  of « 
time  to  time,  repaired  their  respective  parts  of  the  house,  at  between™ 
their  several  expense ;"  no  express  promise  was  proved  or  their  houses, 
admitted.    The  court  said  we  had  no  statute  or  usage  oh  2  WeSt*1\i6* 
this  subject,  and  must  apply  to  the  common  law  as  the  J^  °r463 
guide.    Each  one's  part  is  his  dwelling-house,  and  B  re-  455.— 8  do. 
paired  his    own   house,  and    called  on    A  to  contribute  544.— Fitz. 
to  the  expense,  tt  because  his  house  is  so  situated,"  A  £•  \*2ob  * 
derives  a  benefit  from  the  repairs."      "  Houses  for  habita-  b.  " 
tion,  and  mills  for  the  support  of  man,  are  of  high  considera- 
tion at  common  law ;  and  when  holdcn  in  common  or  joint* 
tenancy,  remedies  are  provided  against  those  tenants  who  re- 
fuse to  join  in  necessary  reparation,  by  the  writ  de  repara* 
tione  facienda.    u  In  Coke,  L.  56,  b.  it  is  said,  that  if  a  man 
has  a   house  so  near  to  the  house  of  his  neighbour,  and  he 
suffers  it  to  be  so  ruinous  that  it 'is  likely  to  fall  on  bis  neigh- 
bour's house,  he  may  have  a  writ  de  domo  reparanda,  and 
compel  him  to  repair  his  house  5"  and  in  Keilway,  98,  B.  PI. 
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Cn«  69.    4,  if  A  own  a  house  underneath,  and  B  a  house  over  it,  A 

ArU  4.     may  have  an  action  on  the  case  to  compel  B  to  cover  his 

s^v^/  house  to  preserve  the  timbers  of  the  house  underneath ;  and 

so  B  may  have  this  action  to  compel  A  to  repair  his  house 

below,   but  some  doubted,  though  all  agreed  A  could  not 

?ill  down  his  house,  and  thereby  destroy  B's  ;  and  Holt,  in 
enant  v*  Golding,  "  was  of  opinion  that  this  writ  was  by  vir- 
tue of  some  particular  custom,  and  not  of  the  common  law  ; 
and  he  doubted  the  case  in  Keilway." 

§  2.  "  But  there  is,  unquestionably,  a  writ  at  common  law 
At  domo  reparanda,  the  form  of  whicn  we  have,  in  Fitz.  N.  B. 
295,  in  which  A  is  commanded  to  repair  a  certain  house  of 
his  in  N.  which  is  in  danger  of  falling,  to  the  nusance  of  the 
freehold  of  B,  in  the  same  town,  and  which  A  ought,  and  has 
been  used  to  repair,  &c.  This  writ,  Fitzherbert  says,  lies 
when  a  man  who  has  a  house  adjoining  to  the  house  of  his 
neighbour,  suffers  his  house  to  lie  in  decay,  to  the  annoyance 
of  his  neighbour's  house ;  and  if  the  plaintiff  recover,  he 
shall  have  his  damages ;  and  it  shall  be  awarded  that  the 
defendant  repair,  and  that  he  be  restrained  till  he  do  it* 
But  it  is  otherwise  in  an  action  of  the  case ;  for  there  the 
plaintiff  can  recover  damages  only ;  and  there  appears  no 
reasonable  cause  of  distinction  in  the  cases,  whether  a  house 
adjoin  to  another  on  one  side,  or  above,  or  underneath  it." 

§  3.  The  court  further  said,  if  the  case  in  Keilway  was 
law,  the  plaintiff  cannot  recover  in  this  action  of  assumpsit: 
for  by  that  case,  the  defendant  could  have  compelled  the 
plaintiff  to  repair  his  house,  or  compensate  her  in  damages  for 
the  injury  she  had  sustained  from  his  neglect  to  repair  it ; 
and  he  has  the  like  remedy  against  her ;  if  not  law,  then 
there  is  no  such  remedy,  &c. ;  "  but  if  the  plaintiff's  house 
be  considered  as  adjoining  to  the  defendant's,  she  might  have 
sued  an  action  of  the  case  against  him,  if  he  had  suffered  his 
house  to  remain  in  decay,  to  the  annoyance  of  her  house." 
At  any  rate,  there  is  no  ground  for  the  present  action  of  as- 
summit.  If  an  action  on  the  case  be  brought,  the  case  in 
Keilway  will  be  further  considered. 
F.  N.  B.296,  §  4.  This  point  is  not  well  settled  in  England.  There  is  a 
writ  in  the  Register  cited,  F.  N.  B.  296,  in  which  the  King 
commands  and  says :  It  is  shown  to  us  on  W's.  behalf,  he  hath 
a  cellar  in  the  town  of  A.  and  J.  has  a  cellar  in  the  same 
town,  over  W's.  broken  down;  to  the  nusance  of  W's.  cellar; 
and  which  J.  by  the  custom  of  the  said  town,  ought  to  repair, 
but  neglected,  to  W's.  damage,  &c. ;  then  commands  the  of- 
ficer to  hear  the  parties,  and  do  justice  between  them. 

In  this  case  it  will  be  observed,  that  J's.  obligation  to  re- 
pair his  upper  cellar,  so  as  to  preserve  W's*  cellar  under- 
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neath,  was  stated  to  be  by  the  custom  of  the  town  in  which     Cu-  69. 
they  were  situated,  and  not  by  the  common  law.  Art.  5. 

§  5.  But  it  appears  to  be  well  settled,  that  among  tenants  s^^v^^/ 
in  common,  and  joint-tenants  of  houses,  mills,  bridges,  pools, 
ditches,  walls,  &c.  and  they  want  repairs,  and  one  is  willing 
to  repair,  and  one  or  more  refuses ;  the  former  may  have 
against  the  latter,  this  writ,  de  reparatione  facienda  ;  and  ac- 
cording to  the  ancient  practice,  the  plaintiff  recovered  his 
damages  ;  and  it  was  awarded,  the  defendant  or  defendants 
should  repair ;  and  in  this  writ  there  was  a  view,  if  asked  for ; 
but  not  in  an  action  on  the  case  for  not  repairing;  "  for  then 
he  shall  recover  but  damages ;"  and  7  H.  4,  8. 

§  6.  On  the  whole,  may  it  not  be  inferred  that  Loring 
might  have  supported  an  action  on  the  case,  against  Bacdn, 
from  many  analogous  cases  in  the  books  ? 

§  7.  If  a  man  has  the  upper  room  of  a  house,   and  does  l  Com.  D- 
not  repair  it,  to  the  damage  of  him  who  has  the  under  room,  loo  ~"D°o* 
this  action  on  the  case  lies.     Keilway,  98,  cited  in  Salkeld,  js. '  p€r  ~ 
361,  as  law,  though  mentioned  Holt  doubted,  but  the  judg- 
ment he  gave,  accorded  with  this  authority. 

§  8.  A  parson  is  bound  to  repair  his  parsonage ;  and  if  he  1  Cora.  D. 
do  not,  this  action  on  the  case  lies  for  his  successor,  for  dila-  288" 
pidation  ;  and  it  is  conceived   that  this  principle  applies  to 
our  parsonage  estates* 

§  9.  In  this  case  the  son  erected  a  house  on  his  father's  4?fa7y1?- 
land,  expecting  his  father  would  devise  it  to  him.   The  court,  *  pann?ster 
beld,  that  the  father  is  not  accountable  to  his  son,  or  to  his  &  trustee. 
creditors,  on  a  trustee  process,  for  the  value  of  the  house  ; 
though  he  permitted  his  son  to  erect  the  building  for  the  son's 
convenience  and  accommodation,  with  the  above  expectation. 
"  By  the  strict  operation  of  the  law,  it  is  true,  that  the  father 
having  the  property  of  the  land,  might  disturb  the  son  in  the 
possession  of  the  house,  and  indeed  remove  him  from  it;  but  * 

it  is  not  to  be  presumed  he  would  have  taken  this  advantage 
of  his  son;  and  he  ought  not  to  be  made  the  owner  of  the 
house  against  his  own  consent,  by  compelling  him  to  pay 
the  expense  of  building  it:  the  property  of  the  house,  is  the 
personal  property  of  the  son,  he  having  no  estate  in  the  land ; 
and  the  most  that  can  be  made  of  the  consent  of  the  father 
to  build  upon  his  land,  is  a  right  to  occupy  the  land  without 
rent;  and  perhaps  a  right  in  the  son  or  person  claiming  un- 
der him,  by  purchase  or  execution,  to  enter  and  remove  the 
building,  without  being  subject  to  any  other  than  nominal 
damages,  in  an  action  of  trespass." 

§  10.  Case  for  undermining  the  plaintiff's  house,  built  on  his  12  Mass.'RJ 
ozon  land.     In  this  case  the  plaintiff  built  his  house  on  his  ^?,?hu"ii 

i       i        •  i  •  r  t>    §       i»  i-»  i  «ii    •      r%  ton,  0.  Hanll 

own  land,  within  two  feet  of  the  line,  on  Beacon  hill,  in  Bos-  cock  &  aJ. ^ 

VOL.   II.  91 
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Ch.  70.  (on  :  (en  years  after,  the  owner  of  the  adjoining  land  dug  so 
Art.  1.  Jeep  in  his  own  land,  as  to  endanger  the  plaintiff's  bouse, 
a*nd  the  owner  of  it  on  that  account,  left  it  and  took  it  down. 
Held,  no  action  lay  for  the  plaintiff,  for  the  damage  to  the 
house ;  but  he  was  entitled  to  an  action  for  damage  arising 
from  the  falling  of  his  natural  soil  into  the  pit  dug.  -The 
defendants  dug  and  carried  away  their  earth,  forty-five  feet 
below  the  natural  surface  of  their  own, as  well  aso"f  the  plan- 
tiff's  land  ;  but  they  kept  five  or  six  feet  from  the  boundary- 
line;  in  thus  digging  they  were  seasonably  warned  ngainst 
such  digging.  There  was  one  point  in  this  cause,  not  noticed 
by  the  court,  and  no  arguments  of  counsel  were  stated :  that 
is  the  use  so  very  unusual,  and  not  in  any  degree  to  be  ex- 
pected by  any  man,  the  defendants  made  of  their  land.  Why 
may  not  those  who  purchased  this  hill  dig  two  hundred  feet, 
and  thereby  undermine  houses  erected  one  hundred  feet  or 
more  from  their  land,  and  their  boundary  line?  and  if  they 
do  dig  and  carry  away,  to  fill  up  their  mill-pond,  two  hun- 
dred or  three  hundred  feet  deep,  so  as  to  cause  their  neigh- 
bour's land  to  cave  in  to  a  very  great  distance,  and  their  build- 
ing on  them  to  fall,  is  nothing  to  be  paid  for  but  the  natural 
earth  caved  in,  and  how  is  that  to  be  estimated  ?  No  doubt, 
the  plaintiff  ought  to  have  anticipated  a  reasonable  and  ordinary 
use  for  the  defendants9  land  ;  but  did  the  law  require  the 
plaintiff  to  guard  against  a  use  of  it  so  unusual  and  uncommon* 
as  digging  forty-five  feet  deep,  and  carrying  away  the  earth? 


i 


CHAPTER  LXX. 


CASE  ON  TORTS.    MALICIOUS  PROSECUTIONS. 


Dec£s°f  ArT"  ?:  General  Principles.-^  1.  This  action  on  the  case 

2Ch.  onPl.  ^or  mabmnous  prosecutions,  lies  in  all  cases  whatever,  where 

242, 256.—  one  man  so  improperly  prosecutes  anothei\  or  causes  him  to 

1^9-Buies'  ^e.  Prosccuted  as  in  'aw  to  be  liable  to  pay  damages;  and 

N.  P.  li,  M.  \l  ,s  a  g°ocl  criterion  in  this  action,  to  inquire  if  the  plaintiff 

—3D.  &E.  in  the  former  action  could  expect  to  recover,  or  meant  to 

18?*  vex  the  defendant  in  that  action. 
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Two  things  are  the   essence  of  this  action,  and  must     Ch.  70. 
always  concur,  to  wit,  malice,  and  want  of  probable   cause  of     Art.   1. 
action;  for  if  there  be  no  malice,  though  there  be  no  probable  v«*»n^w 
cause,  yet  no  action  lies';  so,  if  there  be  malice,  yet  if  there  4  Burr. 
be  probable  cause,  no  action  lies.     If  no  malice,  and  no  cause,  ^y^~^,__ 
it  is  merely  mistaking  the  action  ;  if  probable  cause,  and  malice.  2  wi\s.  30^ 
the  law  will  not  punish  one  for  maliciously  pursuing  his  right ;  Goslin  v. 
for  if  he  has  a  right  of  action,  or  probable  cause,  the  law   will  Jj^co|  ^ 
not,  and  cannot  notice,  with  what  temper  of  mind  he  pur-  90.— li  Mod! 
sues  his  right,  though  morally  to  blame.     And  u  no  action,  43.— 6  Mod. 
by  the  common  law,  lies  for  damages  sustaiued  by  suing  a  ^odTaitf 
civil  action,  when  the  plaintiff  fails  ;  unless  it  be  alleged  and  273—4.  ' 
shown  to  be  malicious,  and  without  probable  cause"     In   this  M»-  in- 
case, the  defendant  in  this  action  had  signed  a  letter  of  li-  Whiter! 
cense,  and  covenanted  not  to  sue  within  two  years,  but  sued  Dingley  -4 
in  the  former  action  in  that  time.  |*urr.  1971, 

§  2.  But  if  be  has  cause  of  action,  and  sues  with  malice,  in  Darih^ .*' 
an  inferior  court,  knowing  it  has  no  jurisdiction  of  the  cause,  an 
action  lies;  for  it  is  as  bad  and  useless,  to  sue  a  cause  of  no- 
tion in  such  a  court,  as  to  sue  without  cause :  the  suit  in  such 
case  is  equally  vexatious,  and  to  no  purpose,  but  to  ha  it  ass 
the  defendant.  No  action  lies  for  bringing  a  suit  merely, 
without  sufficient  grounds.  1  Bos.  &  P.  205,  Purton  v.  Ilonnor; 
Bird  v.  Lines,  Com.  R.  190;  2  Johns.  R.  203,  204;  a  7,  s.  3. 

And  §  3.  If  one  has  cause  of  action,  and  sues  in  a  proper  10  Johns.  R 
court ;  but  with  malice,  and  with  an  intent  to  oppress  and  in-  106, 
jure,  and    holds  to  unreasonable  bail,  an  action  lies  ;  for  it 
is  more  than  malice,  or  a  bad  temper  of  mind — here  is  an  act 
of  real  oppression ;  but  this  special  wrong  in  holding  to  op- 
pressive bail,  must  be  stated  and  proved. 

§  4.  These  three  cases  are  those  in  which  this  action  lies,  1 1>  &  E. 
and  consistent  with  them  all,  is  the  rule  laid  down  in  1  Dun-  *jjj /^inon, 
ford  and  East,  to  wit:  that  malice,  and  want   of  probable  Vm Johnstone. 
cause,  are  both  necessary"  to  support  an  action  for  a  mnli-  — 3B1.  Com. 
cious prosecution :  1.  "It  is  not  the  danger  of  the  plaintiff,  12  • 
but  the  scandal,  vexation  and  expense,  upon  which  this  ac- 
tion is  founded." 

§  5.  It  lies  when  even  an  indictment  is  promoted,  and  is  ^'^0^' 
rejected  by  the  grand  jury,  or  is  coram  non  judicc,  or  is  in-  $  %  247.— 
sufficiently  drawn  ;  or  is  acquitted  on  a  defect  in  the  indict-  Gil.  Case?, 
ment ;  but  to  support  this  actions,  it  must  appear  the  former  lw- 
was  false  and  hopeless,  and  merely  for  another  purpose. 

§  6.  In  action  for  a  malicious  prosecution,  the  declaration  r>ougl.2t5, 
roust  state  the  prosecution  is  at  an  end;  and  if  not  stated  to  Fisher  r. 
be  at  an  end,  it  is  bad  on  a  special  demurrer;  but  no  action  ]*rI*t0 ^q-\ 
lies  on  a  nolli prosequi  ;  for  the  party  is  not  acquitted  on  a  _3  saik.  ° 

246,  Goddard  ».  SniitK 
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Ch.  70.    trial  of  the  merits.  Willes,  520;  Salk.  15 ;  2  D.  &  E.  125 ;  2 
Art.  1.     Saund.  228. 
s*^v-«w      §  7.  u  The  essential  ground  of  this  action  is,  that  a  legal 
2  Bl.  Com.    prosecution  was  carried  on  without  any  probable  cause  ;  but 
Ch^-Notee,  this  must  be  substantially  and  expressly  proved,  and  cannot 
46^66, 105,    ^e  implied;  from  the  want  of  probable  cause,  malice  may  be, 
117,161.        and  most  commonly  is,  implied."      u  The  knowledge  of  the 
defendant  is  also  implied.     From  the  most  express  malice,  the 
want  of  probable  cause  cannot  be  implied."    Cites,  Sutton  r. 
Johnstone,  1  D.  &  E.  544.      So,  from  evident  malice,  want 
of  probable  cause  is  not  implied. 
u,^1?fP*         §  **'  From  these  and  other  cases  in  the  books,  these  appear 
2827274.—    to  ke  l^e  essential  principles  of  this  action,  viz:    1.  If  the 
Cro.El.  134.  plaintiff  can  prove  malice,  yet  he  fails,  if  the  defendant  can 
prove  probable  cause  to  the  court,  (not  to  the  jury ;)  so,  malice 
is  no  cause  of  action,  where  there  is  no  probable  cause* 
14<?*214  §  9.    2.  Malice,  and  want  of  probable  cause  must  concur,  to 

221,'  Jones,  support  the  action ;  but,  as  "from  the  want  of  a  probable 
v.  Gwinn.  cause,  malice  may  be,  and  most  commonly  is  implied,"  the 
real  question  is,  if  there  was  probable  cause  ;  for  if  not,  malice 
is  implied  or  inferred,  and  the  action  lies  :  hence,  the  plain- 
tiff supports  his  action,  if  he  proves  the  suit  or  preceeding 
against  him,  was  vexatious,  groundless,  or  without  probable 
cause,  (the  malice  here  being  presumed  ;)  and  that  he  was 
thereby  damnified  in  his  fame,  by  scandal,  in  his  person  by 
imprisonment,  or  in  his  estate  by  expense  :  but  the  defend- 
ant may  disapprove  this  presumed  malice;  and  if  he  do  this, 
where  a  suit  was  a  civil  action,  the  plaintiff  must  fail ;  for 
then  it  was  a  question  of  right,  and  no  malice ;  and  the  plain- 
tiff had  his  costs  in  the  former  action:  but  if  the  preceeding 
"was  in  a  criminal  case,  and  no  probable  cause,  though  no  malice, 
the  bare  expense  caused  to  the  plaintiff  is  a  cause  of  action ; 
for  then  the  prosecutor  paid  no  costs :  the  plaintiff  recovered 
none,  and  there  was  no  question  of  right  between  them ;  and 
as  the  innocent  party  prosecuted,  was  put  to  costs,  and 
thereby  there  was  a  loss  to  fall  somewhere,  it  is  less  reason- 
able the  innocent  man  prosecuted  shall  pay  these  costs,  and 
bear  the  loss,  than  the  prosecutor  should,  who  ought  to  have 
seen  there  was  probable  cause.  Hence,  the  material  question, 
perhaps  the  sole  question  is,  was  there  no  probable  cause  in  a 
criminal  proceeding  ?  Were  there  no  probable  cause,o.r\d  malice 
in  a  civil  suit  ?  If  a  probable  cause  or  not,  is  a  questiou  of 
law  to  the  court ;  if  malice  or  not,  a  fact  to  the  jury  ;  each 
in  every  case,  depending  on  its  peculiar  circumstances;  as 
to  which,  no  general  rules  can  be  laid  down ;  but  some  gen- 
eral guidance  can  be  collected  from  the  cases  in  the  books, 
which  are  numerous. 
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§  10  .As  this  action  for  a  malicious  prosecution  supposes  the    Cn.  70. 
former  suit  or  proceeding,  malicious  and  groundless,  it  never     Art.  2. 
can  be  brought  till  the  former  has  been  ended,  or  determin- 
ed ;  because,  till  then,  it  never  can  appear  that  the  first  ac- 
tion was  unjust;  and  there  must  be  a  thing  done  amiss,  and 
a  damage  actually  fallen  or  inevitable.     Hence,  if  one  forge  a  Yelr.  117, 
bond  in  my  name,  I  can  have  no  action  till  I  am  sued  ;  but  Anmuoi  v. 
it  seems  after  verdict  in  this  action,  it  is  sufficient  if  the  jury  qJ?^110'""" 
found  a  verdict  in  the  former  suit,  against  the  defendant,now  \es\a  178,* 
sued,  and  thereby  found  the  former  suit  to  be  false  and  ma-  Parker  t>. 
licious ;  otherwise, on  demurrer.     On  the  whole,  it  must   be  Jq^^Sw 
shewn  or  lfairly  presumable,  from  the  verdict,  the  former  suit 
was  determined  :  Hob.  267,  Martin  r.  Lincoln ;  Bui.  N.  P. 
13.     Lies  for  getti  ng  a  search  warrant  against  one,  and  no 
goods  found.     2  Chit,  on  PI.  252. 

Art.  2.  What  is  a  probable  cause,  or  reasonable  ground  of 
action  or  prosecution.  §  1.  When  this  question  is  made,  the 
defendant's  plea  must  shew  the  ground  of  suspicion  he  had 
for  suing  or  prosecuting  the  plaintiff;  as  in  felony,  that  the 
plaintiff  was  found  on  the  spot  where  it  was  committed:  so,  Cro.El.  134 
that  one  was  committed,  and  that  the  plaintiff  was  impli-  Knight  v. 

cated.  Jermyn. 

§  2.  So,  that  the  grand  jury  found  an  indictment  against  the  5^.15 
plaintiff,  though  acquitted ;  here  the  plaintiff  shall  be  held  to  Saville  v. 
prove  express  malice  ;  for   the  finding  of  the  grand  jury,   is  5?tHr?CT 
sufficient  evidence  of  probable  cause,  to  put   the   plaintiff  to  aas^BulT 
shew  express  malice  as  by  the  evidence  given  on  the  indict-  N.  P.  u.~ 
ment,  &c;  and  if  the  probable  cause  lie  solely  in  the  defend-  J^lfff: 
ant's  knowledge,  he  must  shew  it,  though  the  indictment  he  &p.  205. 
found  ;  as  that  is  only  prima  facie  evidence  of  probable 
cause. 

§  3.  To  prove  no  probable  cause,  the  plaintiff  must  pro-  l  WBi.  385, 
duce  the  acquittal,  for  this  is  the  best  evidence,  and  till  he  is  ^n**^*' 
acquitted, or  till  the  civil  action  is  decided  for  him,  it  cannot  Doug!.  215. 
legally  appear  that  either  was  groundless,  unjust,  or  without 
probable  cause. 

§  4.  And  it  is  usual  for  the  court  acquitting,  to  deny  the  3B1.  Com. 
acquittal,  or  a  copy  of  it,  "where  there  has  been  any,   the  ^\Z%  Esp* 
least  probable  ground,  to  found  such  prosecution  on.9'    But  stra,  1122. 
a  nolli prosequi  is  no  acquittal.  —8alk.fi.  ' 

§  5.  So,  the  plaintiff,  to  prove  he  was  prosecuted  without  !Lb2i'  l^p 
probable  cause,  and  with  malice,  may  prove  the  substance  of  13,  Clayton 
the  evidence  on  the  indictment;  the  charges  of  acquittal  and  ••  Nelson.— 
the  circumstances,  and  the  defendant's  condition,  &c. :    so  stra-691- 
he  may  prove  the  defendant  put  advertisements  in  the  paper, 
stating  the  plaintiff  was  indicted,  &c. 
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Ch.  70.  §  6.  And  if  the  plaiutiff  prove  from  any  circumstances, that 

Art.  3.  the  suit  or  proceeding  was  groundless^nd  so  no  probable  cause, 

y^^ss^*s  ll  ^  sufficient;  unless  the  defendant  can  shew  to  the  satisfac- 

l  WU.  232,  tion  of  the  court,  there  was  a  probable  cause  ;  as  where  one 

Reynolds  v.  seizes  goods,  as  brandy,  and  they  are  condemned  by  a  lower 

BuT^R  court,and  discharged  on  an  appeal;  this  condemnation,tLough 

14.— Cited,  reversed,  shews  there  was  probable  cause ;  and    thereon,  a 

piC24?  °n  ver(^lct  ^or  l^e  plaintiff  was  set  aside,  by  the  court,  on  a  mo- 

1  East  563,  l'on  'n  arres*  of  judgment.     The  words  falsely,  or  wrongfully. 

Drew  v.  sufficiently  imply  malice.     1  Saund.  242. 

Cotton.  Art.  3.  Civil  actions. 

Salk.  13  14  The  plaintiff  declared  the  defendant  falsely,  and  malicious- 

Saviile  v.  ly,  and  without  probable  cause,  had  him  indicted  of  a  riot,  &x. 

Roberta.  an(]  that  he  was  acquitted  by  verdict,  to  his  great   expense. 

IS  Mod.  208,   0  _       fpi  .    i      -j   j       * 

212.— 4  Co.    &c*      *he  court  decided, 

— lSid.  4S4.  §  1.  A  civil  action  differs  very  far  from  an  indictment;  for 
m—*E'  ln  a  c*v*'  act*on  the  plaintiff  has  his  costs,  if  groundless,  &c; 
S7l!— l  skf  and  the  plaintiff  also,  in  a  civil  action,  asserts  a  r/gAf,  or  com- 
424,  Daw  v.  plains  of  a  wrong.  Exceptions,  1st.  If  one  have  a  cause  of, 
BuTSVlia  ac^011  for  £40,or  has  no  cause  at  all,and  yet  maliciously  sues 
Weeks  v.  '  the  plaintiff,  to  the  intent  to  imprison  him  for  want  of  bail,  or 
Fentham.—  to  do  him  some  special  prejudice,  for  a  great  sum,  as  £5,000. 
S47 1^  * .  this  action  on  the  case  lies ;  but  then  he  must  shew  the  grie- 
Sauind.228,'  vance  specially.  In  this  case,  one  knowingly  did  an  oppress 
Jackson  v.  s{vt  ac^  by  wnich  another  received  a  special  injury.  3  Esp. 
Bruieign.       R   ^  26?  .  j  Camp  ^  Wetherdine  v.  Erobden  ;  do.  297. 

Salk.  14,  §  2.  If  one  owes  me  a  just  debt,  and  without  my  privity,  a 

Thurston  ».   sranger  sues  out  a  writ,  and  arrests  him  for  it,  this  action  on 
Vincent*-^ I    l^e  case  ^es  5  though  I  might,  then  have  sued ;  for  the  stran- 
Jon.  448.       ger  has  no  cause  of  action  or  authority  from  me. 
swys.3Q2,       a    3.  if  one  owe  me  a  :ust  jej#  an(j  |  sue  him  in  a  court 

908,  Goslm  L •   ,    ,  .  «'.,,         '  ,.  a 

«.  Wilcox,  which  has  no  cognizance  of  the  cause,  case  lies  against  me, 
Cro.  Jam.  provided  I  know  it  has  no  jurisdiction ;  as  where  the  cause  of 
132,  Water-  action  arises  in  A,  and  I  sue  in  B  ;  as  where  1  sue  before 
Bawd.—  men  having  no  jurisdiction  in  such  causes  ;  or  in  the  eccletias- 
Hob.  267.—  tical  courts,  for  matters  solely  appertaining  to  the  common 
Bul.N.P.i2.  la w  courts. 

Hob.  206,  §4,  If  I  sue  in  the  proper  court  and  the  suit  or  prosecu- 

Watere7'        l'nn  *s  utlerty  groundless,  and  that  certainly  known  to  me,  this 

Freeman*—   action  on  the  case  lies,  for  the  vexation  and  damage  to  the 

Cited  2  Esp.  other  party :  as  if  I  take  goods  on  afirat^im  facias,  of  one, 

573,  and  then,  on  a  second  fieri  facias,  take  and  sell  other  goods 

of  his ;  for  as  I  know  of  the  first,  my  second  fieri  facais   is 

clearly  malicious,  and  I  do  him  a  special  injury ;  but  if  I  do 

not  know  of  the  first,  no  action  lies.     This  case,  decided  on 

great  deliberation,  was  only  for  suing  out  double  execution  ; 

though  the  taking  on  the  first  remained  for  want  of  buyers, 
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"this  abuse  of  the  law  was  the  fault."    So  I  may  have  this  Ch.  70. 
action  against  one  who  sues  me  against  his  release,  or  after     Art.  4. 
a  debt  is  duly  paid.  s«^v-"W 

§  5.  An  action  on  the  case  lies,  for  a  false  and  malicious  h>m<mL  148, 
indictment,  though  not  sued  without  probable  cause;  and  the  214,221, 
court  decided,  that  this  was  well  enough  in  case  of  an  in-  Q^Jjn*' 
dictment;  otherwise,  had  it  been  a  civil  action.     Malice  im- 
plies want  of  probable  cause.     Court  held,  1st.     That  it  was 
not  material,  whether  the  indictment  be  good  or  bad  :    2d. 
That  actions  of  conspiracy  are  not  to  the  point :  3d.  That  it  ,. 

is  not  material,  whether  the  matter  of.  the  indictment  be 
scandalous  or  not:  4th.  That  it  is  not  material,  whether  the 
party  be  in  danger  on  the  indictment  or  not.     If  the  credit-  ?Jq°q  ^  *' 
or*  after  the  debt  is  paid,  sue  out  a  writ  and  arrest  the  debt-  Vm  chaters.n 
or.  no  action  lies,  unless  actual  malice  be  proved,  or  be  to  be 
inferred  from  the  facts  of  the  case.     Must  be  knowledge  and 
malice.     1  Bos*  &  P.  388. 
Art.  4.  Criminal  proceedings* 

§  1.  If  a    man  be  falsely   and   maliciously  indicted  of  a  Salk.H,  15, 
crime  which  may  prejudice  his  reputation,  his  life,  or  his  liber-  §3Sru  — 
ty,  this  action  on  the  case  lies  for  him ;  for  he  is  scandalized  stile,  10. 
and  exposed  to  punishment,  and  receives  damages.     So,   if  Bui.  N.  P. 
one  be  falsely  and  maliciously  indicted,  though  it  neither  touch  ^'ZgJ^' 
bib  fame  or  liberty,  for  it  is  injurious  to  his  property, in  putting  691,  Robin- 
him  to  needless  expense  ;  a  and  a  damage  to  one's  properly,  »n». Cham- 
will  maintain  an  action,  as  well  as  a  damage  to  his  fame  or  g^gg. 
person/1     So,  if  one  be  so  falsely  and  maliciously  indicted  of 
a  crime,  which  hurts  his  fame,  or  endangers  his  liberty,  this 
action  lies,  though  the  indictment  be  insufficient,  or  an  igno- 
ramus found ;  for  the  mischief  is  effected,  as  to  his  fame,  and  4  D.  A  E. 
he  was  actually   imprisoned ;  otherwise,  where  it  only  con-  J*7f]j^5£im. 
cerns  property,  for  he  cannot  suffer  in  that  in  either  case. — 
The  indictment  must  he  found  insufficient  before  he  is  arrest- 
ed or  called  on ;  for  if  insufficient,  the  action  clearly  lies  for  salk.  14, 15, 
damage  by  expense, as  well  as  for  scandal;  for   where  by  it  — Stra. 601. 
uthe  party  has  been  exposed,  harassed,  and  put'to  expense,"  i^pai^". 
this  action  lies.  Porter. 

§  2.  l  Expense  alone  will  be  sufficient  to  maintain  thisac-  2  Stra.  977, i 
tion  ;  "  as  where  A  maliciously  caused  B*s  wife  to  be  indict-  HicksoiL- '. 
ed,  for  receiving  stolen  goods,  and  B,  her  husband,  was  put  Cited,  SEsp. 
to  expense;  the  court  held,  that  he  could  maintain  this  ac-  27s, and 
tion,  for  this  "expense  alone,"  "though  he  himself  was  in  no  oSmZ— 10 
danger ;"  and  this  prim  iple  runs  through  near  all  the  cases ;  Mod.  148,  ^ 
but  some  civil  actions  are  exceptions  ;  because  in  them,  the  214,  ^21,  * 
plaintiff  claims  a  rignt,  and  pays  costs  to  the  party  sued  with- 
out cause.     To  claim  the  right  is  proper  and  necessary,  and. 
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Ch,  70.     the  costs  in  the  law  are  a  compensation  for  bringing  ag*"{^ 

Art.  4.     one  an  action  without  cause;  but  this  expense  must  not  be 

._^  -^j.   merely  presumable,  but  actually  incurred,  or  inevitable. 

3  Sftlk  9B  §  3.  So  this  action  on  the  case  lies,  for  maliciously  causing 

one  to  be  indicted  of  a  riot,  by  reason  whereof  he   was  put 

to  great  charge,  in  defending  himself;  for  he  is  damnified  in 

his  property,  and  that  out  of  malice ;  but  in  this  case  the 

plaintiff  must  prove  exprese  malice  in  the  defendant ;  hence, 

there  must  be  expense  and  express  malice* 

l  Cro.  70,71.      §  4.  But  no  action  lies,  if  the  indictment  be  preferred  by 

the  party  aggrieved,  and  he  pursues  it  according  to  law. 
12 Mod.  208,      §  5.  The  grounds  of  this  action  are  three:     1.  Damage  to 
^Rotou"    lhe  plaintifi's  fame,  if  the  matter  whereof  he  be  accused,  be 
scandalous ;  as  an  indictment  for  barratry,  &c. :  2.  Damage 
to  his  person,  whereby  he  is  imprisoned,  or  loses  his  liberty: 
and  3.  Damage  to  bis  property,  as  charges  to   defend  him- 
self against  an  indictment,  &c;  but  if  a  bill  for  a  riot  only 
be  preferred,  and  the  grand  jury  find   ignoramus,  no  action 
lies ;  for  the  matter  is  not  scandalous ;  the  party  is  not  impri- 
soned, neither  suffers  he  any  damage.    As  to  the  difference 
between  an  action  and  an  indictment,  it  is  before  stated  from 
Salkeld; 
1  Bos  &  P        §  6*  B  owed  A  a  sum  of  money  ;  A  sued  B.  to  hold  him 
388,  Schie-   to  bail. •   B  paid  it  at  A's  house;  soon  after  B  was  arrested 
be]  r.j  Fwr-  on  a  writ  8ued  out  before  payment,  and  held  in  prison  seve- 
b*m"  ral  hours.    B  sued  this  action,  for  a  malicious  prosecution, 

against  A,  on  the  ground  it  was  A's  Juty,  on  payment,  to 
countermand  the  writ,  and  he  had  wrongfully  neglected  to  do 
it.  Judgment  for  the  defendant.  Eyre,  C.  J.  said,  the 
plaintiff  should  have  inquired  if  a  writ  was  sued  out,  and 
have  offered  to  pay  the  costs  incurred,  and  asked  for  an  or- 
der to  the  sheriff  to  stop  the  service ;  and  Heath,  J.  observ- 
ed, this  action  against  A,  "was  founded  on  mere  nonfeasance, 
and  no  case  or  precedent  has  been  cited,  to  shew  that 
such  an  action  was  ever  maintained.  All  the  cases  of  ar- 
rest and  holding  to  bail  without  cause  are  founded  in  ma- 
lice.'' 

* 

§  7.  It  sometimes  is  said,  that  expense  alone,  is  a  sufficient 
ground  of  this  action  ;  but  this  is  laying  down  the  rule  too 
strongly ;  for  on  examining  these  cases,  in  the  original  re- 
ports, it  will  be  found  that  malice  also,  express  or  implied, 
in  addition  to  expense,  must  be  proved  to  support  the  action. 
1  D  &E  §  8'  Case  lies  for  maliciously  obtaining  or  executing  a 

535,  n.  Coo  warrant  to  search  a  house  for  smuggled  goods,  where  none 

per  &  al.  *1     are  found. 


r. 
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Art.  5.  Case  in  nature  of  a  conspiracy.—*)  1.  This  is  noth-  Ch.  70. 
ing  but  an  action  for  a  malicious  prosecution ;  and  is  govern*  Art.  5. 
ed  by  the  rules  and  principles  before  stated  in  this  chapter, 
with  only  this  difference ;  as  no  less  than  two  persons  can 
combine  or  conspire,  a  conspiracy,  in  its  nature,  requires  two 
at  least  to  be  guilty  of  it.  Finche's  Law,  305 ;  1  Saund. 
279,  Skinner  v.  Ganton ;  2  D,  &  E.  226,  Morgan  v.  Hughes. 

§  2.  This  action  on  the  case,  in  the  nature  of  a  conspiracy,  Cro.  Car. 
must  be  against  two  or  more,  or  against  one,  for  conspiring  173,  Muu  v. 
with  J.  S.  or  with  J.  S.  and  others ;  though  judgment  may  be  ^iu/Iio 
against  one  defendant  alone;  and  in  this,  it  differs  from  the  211,  SubUy 
old  action  of  conspiracy,  in  which  not  less  than  two  could  be  «•  Mott* 
found  guilty ;  for  if  less  than  two,  or  only  one,  there  would 
be  no  conspiracy. 

§  3.  The  peculiar  ground  of  this  action  is  voluntary  conspi-  9  Co.  5$,  56, 
racy,  or  combination  amqng  two  or  more  persons  out  of  court,  ^ouiterer't 
the  evidence  of  which,  must  be  some  prosecution  unitedly  ^7^*^79^" 
pursued,  or  some  bonds  or  promises,  among  the  persons  con-  1  Saund' 
spiring ;  and  the  combination  must  be  malicious,  for  unjust  229 — Salk. 
revenge,  and  false,  against  the  innocent ;  and  an  acquittal  must  *1j2*hta* 
be  laid  and  proved ;  and  nolle  prosequi,  is  not  enough ;  but  it 
will  do  if  one  plead  not  guilty,  and  the  attorney-general  con- 
fesses the  defendant  is  not  guilty.    Haw.  P.  C.  189,  toe ;  6 
Mod.  99 ;  2  Phil.  Evid.  11 2. 

§  4.  So,  if  one  maliciously  arrests  and  holds  to  bail,  or  im»  oil.  Cue*, 
prisons,  and  then  is  nonsuited,  discontinues,  or  will  not  pro-  176, 177, 
ceed,  this  action  on  the  case  lies ;  for  the  plaintiff  confesses  p^j^f* 
in  effect  the  suit  is  over,  and  that  he  expects  nothing  more  Langley  *  10 
from  it,  and  the  defendant  is  ripe  for  an  action  5  but  the  case  is  Mod*  209, 
very  different  when  the  plaintiff  is  regularly  pursuing  the  ac-  V^-lJ1 17*» 
lion,  he  may  recover  in  it ;  and  it  is  absurd,  on  its  supposed  Cnuuhaw.— 
falsity  while  pending,  to  admit  another  action  against  him,  and  Jiongi.  215, 
the  chance  of  a  verdict  against  him ;  otherwise  after  he  is  ™*er  •• 
nonsuited,  &c.  and  may  bring  another  action ;  the  damages,  ^^w^! 
and  not  the  conspiracy,  are  the  grounds  of  this  action.  1  Com.  D. ' 

§  5.  But  husband  and  wife  cannot  conspire,  for  they  are  217, 219. 
but  one  person  in  law ;  and  judges,  jurors,  witnesses,  &c  duly 
sworn,  cannot  be  conspirators,  though  they  do  wrong. 

§  6.  This  action  lies,  for  indicting  one  maliciously  for  a  1  Saund. 
trespass,  or  for  barratry,  or  for  rescue ;  so,  for  a  malicious  con-  tSO,  Skinner 
spiracy  to  cause  a  tavern  to  be  reputed  a  bawdy  house.    At  ^liJ^fJi 
common  law,  strictly,  the  writ  of  conspiracy  was  only  where  caae  ^  c   * 
the  conspiracy  was  to  indict  one  for  a  capital  crime ;  but  k  al. 
this  offence  of  conspiracy  is  now  not  so  limited. 

§  7.  What  may  now  be  a  conspiracy.    The  husband,  wife,  stra.  144, 
and  servants,  at  several  times,  gave  monies  to  A*s  appren-  ca»«of  Cope 
tices,  to  put  grease  into  the  paste,  which  spoilt  the  cards.  *  ala 
Here  was  evidence  of  a  conspiracy,  though  it  was  not  prov- 

vol.  ii.  92 
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Ch.  70.     ed  that  more  than  one  at  a  time  was  present,  though  it  was 
Art.  5.      proved  that  they  had  all  given  money  in  their  turns ;  and 
v^-v-^/  the  chief  justice  said,  that  the  defendants  being  all  of  a  fa* 
mily,  and  concerned  in  making  cards,  they  were  conspira- 
tors 5  though  objected  to,  that  two  men  might  do  the  same 
thing,  without  any  previous  communication  with  each  other, 
l  w.  Bl.  §  8.  Held,  by  the  court,  that  the  fact  of  a  conspiracy  need 

?*»  CM^j  not  be  proved,  but  it  may  be  collected  from  other  circum- 

*  stances. 
10  Mod.  §  9.  It  is  now  settled,  that  the  actum  of  conspiracy  lies  not 

Mx  Jones  v.  without  acquittal ;  and  the  reason  is,  because  this  is  a  form- 
Owum.         ^  action^  an(j  the  form  0f  the  wrft  in  the  Register  is  so :  it 

is  one  of  those  actions  that  cannot  be  varied  from  the  tech- 
nical form. 
lSannd.  §  io.  The  declaration  in  this  action  ought  to  allege  the 

•bunion6'  ^rst  su*1  *8  term*nated ;  but  the  want  of  this  is  cured  by 
-111  H.  7,'  verdict.  The  words,  by  conspiracy  had  between  them,  are  but 
25, 26,  Bro.  surplusage,  intended  as  matter  of  aggravation ;  and  therefore, 
38*2^ir?3i '  not  necessary  to  be  proved  to  support  the  action ;  and  one 
Haym.  397  a'one  ma7  b®  found  guilty.  Cro.  Car.  239,  Mills  v.  Mills ; 
Roberts  v. '  6  Mod.  169,  Mursel  v.  Tracy  ;  5  Mod.  223,  Rex  v.  Thome ; 
SaviUe.  i  Hawk.  P.  C.  72.    - 

Mass.  Essex,  §11.  This  was  an  action  on  the  case  for  a  malicious  prostr 
fj^kaul1*?  Ctt'*ow>  stating  in  common  form  the  plaintiff's  gpod  character; 
Perkins  to  '  that  he  never  was  guilty  of  arson,  or  of  being  accessary  to 
Pearson.  arson,  &c. ;  that  the  defendants,  July  21,  1811,  falsely,  ma- 
liciously, and  without  any  reasonable  or  probable  cause  whatever, 

complained  to ,  Esq.  a  justice,  &c.  and  charged  the 

plaintiff  with  being  accessary  before  the  fact,  to  N.  E.  L's. 
crime  of  arson,  in  setting  fire,  in  the  night-time  of  May  31, 
1811,  to  a  certain  stable  in  N.  P.  (describing  its  situation;) 

that  on ,  the  defendants  caused  him  to  be  arrested,  on 

the  said  justice  warrant,  and  imprisoned  in  the  common  gaol 
forty-two  hours,  and  to  be  carried  before  the  said  justice, 
where  he  was  acquitted ;  that  he  was  not  guilty  of  the  said 
offence,  and  that  the  defendants  knew  it,  &c. ;  that  he  has 
been  greatly  injured,  and  put  to  heavy  expense,  &c.^  bro- 
ken up  in  nis  business,  &c.  Plea,  not  guilty.  The  com- 
plaint, arrest,  and  imprisonment,  were  admitted ;  also  the  ac- 
quittal, besides  evidence  to  prove  and  disprove  malice.  The 
court  admitted  evidence  to  prove  and  disprove  the  plaintiff's 
loss  of  business ;  and  by  his  creditors'  breaking  on  him.  The 
defendants  were  acquitted.  The  authorities  relied  on  were 
Bui.  N.  P.  14;  12  Mod.  208;  10  Mod.  148;  1  D.  &  E. 
3  Sel  N.  P.  544 ;  4  Burr.  1971 ;  3  Sel.  N.  P.  937,  938  ;  where  it  is  said 
.942,943.  that  the  question  as  to  want  of  probable  cause,  is  a  mixed 
question  of  law  and  fact.  And  it  is  a  sufficient  defence,  if 
the  defendant  had  an  honest  desire  to  bring  the  supposed 
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offender  to  justice ;  that  this  disproves  malice,  the  essence  of    Ch.  70. 
the  action.  Art.  6. 

Art.  6.  Case  for  malicious  prosecutions  in  courts-martial*      v^-v~**»/ 
§  1.  This  was  case  for  a  malicious  prosecution  by  Sutton,  l  T.R.493, 
the  captain  of  a  ship  of  war,  in  April,  1781,  against  Johns-  i^?6?1  Jf* 
tone,  his  commodore,  charging  him,  that  he  maliciously,  and  «.  Johnstone. 
without  arty  probable  cause,  did  cause  the  plaintiff  to  be  pro-  -^Seethe  7 
secuted  in  a  court-martial,  for  disobeying  orders  ;  in  which  the  S^^'if 
plaintiff  was  acquitted,  &c.     Verdict  for  the  plaintiff  for  Selw'M1- 
£6,000.   A  motion  was  made  in  arrest  of  judgment,  for  many 
reasons ;  but  the  material  one  was,  that  a  probable  cause  for 
the  prosecution  in  the  court-martial,  appeared  in  the  record 
of  the  case ;  for  though  that  court  did  acquit  Sutton,  yet  it 
was  in  a  manner  that  shew,  in  the  acquittal  itself,  that  he 
did  disobey  his  orders ;  but  for  good  reasons,  arising  out  of  the 
peculiar  situation  of  his  ship.    Judgment  on  the  verdict  for 
the  plaintiff,  in  the  exchequer.    This  was  revised  in  the  ex- 
chequer chamber,  and  the  judgment  arrested ;  and  this  ar- 
rest of  the  judgment  was  confirmed  in  the  house  of  lords,  in 
the  year  1787. 

r  In  this  action,  the  first  of  the  kind,  most  of  the  material 
cases  and  principles,  in  regard  to  malicious  prosecutions, 
were  in  the  several  courts  considered.  The  principal  cases, 
as  to  the  point  of  probable  cause,  were  Reynolds  v.  Kenedy, 

1  Wils.  232 ;  Savill  v.  Roberts,  Salk.  14 ;  Jones  v.  Gwynn, 
10  Mod.  148;  Floyd  v.  Barker,  12  Co.  23,  24 ;  Stowhall  *. 
Ansell,  Haw.  P.  C.  191 ;  3  Bl.  Com.  126 ;  Farmer?.  Dar-, 
ling,  4  Burr.  1971 :  in  which  last,  it  is  stated,  "  that  malice, 
either  expressed  or  implied,  and  the  want  of  probable  cause, 
must  both  concur  to  support  this  action."     King  v.  Oneby, 

2  Ld.  Rayra.  1493;  Gilb.  193,  15;  Bui.  N.  P.  14;  Tindal 
v.  Brown,  1  T.  R.  168. 

In  this  case  the  following  principles  were  laid  down :  The 
court  of  exchequer  held,  tnat  a  superior  officer  must  exer- 
cise his  power  legally,  over  an  inferior  one ;  and  that  if  he 
abuse  it  to  his  damage,  he  is  liable  to  an  action,  as  in  Fabrigas 
v.  Mostyn,  Cowp.  161 ;  (to  trespass ;)  or,  as  in  this  case,  to 
case,  for  a  malicious  prosecution. 

But  in  the  exchequer  chamber,  Lord  Mansfield  and  Lough- 
borough held,,  there  is  no  "  analogy  between  an  action  of  tres- 
pass, or  false  imprisonment,  and  this  action." 

That,  "  the  essential  ground  of  this  action  is,  that  a  legal 
prosecution  was  carried  on  without  a  probable  cause ;"  for 
"  every  other  allegation  may  be  implied  from  this ;"  "  but 
this  must  be  substantially  and  expressly  proved,  and  cannot 
be  implied," 

"  From  the  want  of  probable  cause,  malice  may  be,  and 
most  commonly  is,  implied :"  "  the  knowledge  of  the  dc- 
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Ch.  70.  fendant  is  also  implied."  "  From  the  most  express  malice, 
Art  6.  the  want  of  probable  cause  cannot  be  implied.  A  man  from 
v^-v-^/  a  malicious  motive  may  take  up  a  prosecution  for  real  guilt ; 
or  be  may,  from  circumstances  which  he  really  believes, 
proceed  upon  apparent  guilt ;  and  in  neither  case  is  he  liable 
to  this  kind  of  action*"  "  In  this  case,"  there  was  nothing 
necessary  to  be  proved,  but  that  there  was  no  probable  cause, 
from  whence  the  jury  might  imply  malice,  ana  might  imply 
that  the  defendant  knew  there  was  no  probable  cause.  uThe 
question  of  probable  cause  is  a  mixed  proposition  of  law  and 
fact."  This  court  thought  there  appeared  on  the  record  a 
probable  cause  in  law,  for  the  reasons  above ;  and  so  the  judg- 
ment ought  to  be  arrested,  of  which  opinion  was  the  house 
of  lords. 

The  two  chief  justices,  Mansfield  and  Loughborough,  seem  to 
think  that  part  of  the  offence  as  charged,  was  merely  military, 
as  to  which  Johnstone  had  not  been  tried  by  a  court-martial; 
a  mere  tt  abuse  of  a  military  discretionary  power,"  in  not 
sooner  bringing  Sutton  to  his  trial ;  and  that  u  a  common  law 
court,  in  such  a  case,  cannot  assume  an  original  jurisdiction  ? 
that  among  the  vast  multitude  of  prosecutions  in  courts-martfaJ, 
malicious,  or  without  probable  cause,  in  the  opinions  of  those 
there  prosecuted  and  acquitted,  there  never  before  had  been 
an  action  of  this  kind,  in  regard  to  the  navy ;  so,  there  was 
no  usage  or  precedent,  and  the  ease  stood  on  its  own  special 
ground ;  that  there  was  a  sea  military  code,  prescribing  every 
man's  duty  in  the  fleet ;  and  providing,  "  tnat  every  man  in 
the  fleet,  for  any  offence  against  his  duty,  in  that  capacity 
or  relation,  shall  be  tried  by  a  court-martial ;"  that  "  a  com- 
mander who  arrests,  suspends,  and  puts  a  man  on  his  trial, 
without  probable  cause,  is  guilty  within  the  33d  article"  of  this 
Four  matters  sea  mtt*taiT  code,  and  abuses  to  oppression  his  great  discretiona- 
are  essential  ry  power.  M  But  the  same  jurisdiction  which  tries  the  original 
to  support     charge,  must  try  the  probable  cause,  which  is,  in  effect,  a  new 
V^FaV^hood  ^^5  an<^  every  reason  which  requires  the  original  charge 
inthe  origi-    *°  be  t™d  by  a  ™*ktory  jurisdiction,  equally  holds  to  try  Ae 
nal  charge:   probable  cause  by  that  jurisdiction."    So  is  the  public  policy 
2.  Want  of    g^d  expediency,  to  allow  actions  for  malicious  prosecutions 
cause :  3.      m  courts-martial,  may  destroy  all  discipline  in  commanders 
Malice  in      and  men ;  "  no  commander,  or  superior  officer  will  dare  to 
the  prosecn-  act ;"  "  their  inferiors  will  insult  and  threaten  them."    One 
iT  :e*tothe   unJust*y  accused  has  his  most  proper  remedy  among  military 
accused    *   men ;  "  reparation  is  done  to  him  by  an  acquittal ;  and  he 
which  may    who  accused  him  unjustly,  is  blasted  forever,  and  dismissed 
be  to  his  per-  ^e  service."    "These  considerations  incline  us  against  in- 
prisonment    troducing  this  action ;"  "  but  there  is  no  authority  of  any 

to  his  reputation,  or  to  his  property,  by  expenses.    %  Ch.  on  PI.  948. 
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kind,  either  way ;  and  there  is  no  principle  to  be  drawn  from    Ch.  70. 
the  analogy  of  other  cases,  which  is  applicable  to  trials  by  a    Art.  7. 
sea  court-martial,  under  the  marine  law,  confirmed,  directed,  v^%"-^»/ 
and  authorized  by  statute :"  hence  the  question  is  doubtful. 
This  is  a  very  interesting  case,  the  principles  of  which 
seem  to  apply,  as  well  to  malicious  prosecutions,  or  prosecutions 
without  probable  cause  in  courts-martial  in  the  army,  as  in  the 
navy  $  and  if  for  such  prosecutions  there  no  action  lay  at 
common  law,  as  for  malicious  prosecutions,  a  vast  proportion 
of  this  species  of  action  is  at  once  excluded  the  common 
law  courts* 

§  2.  But  it  was  decided  in  this  case,  that  an  action  on  id.&E. 
the  case  lies  against  a  governor,  for  maliciously  suspending  Southerland^ 
one  from  a  civiloffice,  by  which  he  loses  his  fees.  lBoi^fe  P. 

But  case  lies  not,  for  delaying  to  bring  an  officer  to  trial,  205  Purton 
for  a  military  offence ;  2  D.  &  E.  548,  n.    Nor  to  recover  «.  Honnor. 
damages  against  the  plaintiff's  lessor  for  a  vexatious  ejectment. 

Art.  7.  American  cases,    §  1.  There  have  been  but  a  very  See  ch.70, 
few  actions  for  malicious  prosecutions  in  this  state;  and  as  *•  5» ••  n* 
there  never  were  here  any  statutes  on  the  subject,  or  parti- 
cular usages  of  our  own,  the  few  actions  of  this  kind  have 
been  here  governed  entirely  by  the  rules  and  principles  of 
the  English  common  law  adopted  here. 

By  a  law  of  the  Colony  ot  Connecticut,  of  1672,  the  court 
had  power  to  fine  the  plaintiff,  who  pretended  great  damages 
to  vex  his  adversary. 

6  2.  A  number  of  declarations  drawn  by  able  counsel,  as 
well  before  the  American  revolution  as  since,  will  show  that 
we  do,  and  have  practised  on  English  precedents.  In  the 
collection  of  declaration,  called  American  Precedents,  pp. 
205  to  209,  is  a  declaration  drawn  by  Trowbridge,  for  false- 
ly and  maliciously  accusing  one  before  a  justice  of  the  peace, 
of  shooting  a  horse ;  another  by  Pratt,  for  falsely  and  mali- 
ciously accusing  one  of  theft,  before  a  justice  of  the  peace ; 
another  by  Read,  for  falsely  and  maliciously  accusing  one  of 
/*9wry?  before  the  grand  jury.  See  White  v.  Dingly  ;  Jack- 
man  v.  Perkins  &  al.  above. 

§  3.  This  action  lies  for  bringing  one  before  a  justice  of  the  2  Johni.  R. 
peace,  charged  with  felony,  and  discharged  by  him,  he  be-  ^tf^^f" 
mg  satisfied  there  is  no  cause  of  commitment;  qusere  if  these  cock.'— 3 
facts  alone  sufficiently  imply  malice  ?   But  no  action  lies  in  Johns.  R. 
one  state,  for  causing  a  witness  to  swear  falsely  in  another,  157*  S^4** 
whereby  a  wrong  judgment  is  given  against  the  party. 

And  if  an  officer  serve  a  writ,  so  as  maliciously  and  unne- 
cessarily to  vex  and  harass  the  party,  this  action  lies.  5 
Johns.  R.  125,  Rogers  v.  Brewster. 
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Ch.  70.         Art.  8.  Pleadings,  evidence,  &c.  in  this  action. 
Art.  8.         §  1.  In  the  support  of  this  action,  for  a  malicious  prosecu- 
v^^v^^/   '*<m,  it  is  settled  malice  must  be  alleged  and  proved  ;  but  what 
is  or  is  not  evidence  of  malice,  is  often  a  nice  and  critical 
question*   It  may  be  expressed  or  implied,  and  on  this,  as  on 
most  such  questions,  there  are  many  dictums  uttered,  and 
rules  laid  down  in  the  books.     Foster,  J.  said,  "  that  where 
the  indictment  is  for  felony,  defendant  cannot  object  that  ex- 
press malice  is  not  proved ;  but  on  indictments  for  misdemea- 
l  Phil,  on      nours,  evidence  of  express  malice  must  be  given."     In  this 
Evid.  140.     action  the  defendant,  after  proving  circumstances  of  suspi- 
cion against  the  plaintiff,  may  bring  evidence  of  his  general 
bad  character,  to  show  he  had  probable  cause  to  prosecute 
him,     3  Selw.  938. 
Willes,  520.       §  2.  And  Burnett,  J.  said,  "  where  there  is  an  acquittal  by 
jury,  malice  will  be  implied ;  but  where  the  indictment  is 
quashed,  the  malice  must  be  proved." 
A.  D.  1805,       In  another  case,  the  plaintiff  proved  express  malice,  yet 
Bemr1^*     ^  Blanc,  J»  ruled  he  must  also  give  some  evidence  of  want 
D?  ft  E.  590  °f  probable  cause,  before  the  defendant  could  be  called  on  for 
Pope  v.  Fos-  his  defence.    Many  more  such  dictums  and  rules  may  be 
*?r:T"^PhiL  cited;  but  they  c#n  be  of  little  weight,  as  applicable  to  a 
particular  cause,  in  which  to  ascertain  if  there  was  malice  or 
not,  the  facts,  in  the  first  place  must  be  accurately  examin- 
ed, the   evidence  critically  weighed,  and   the  law  thereon 
duly  considered, 
stra.  114,  §  3.  The  declaration  in  this  action,  must  state  all  the  ma- 

Farrel  ^-3     ter*a'  circumstances  attending  the  malicious  prosecution,  and 
Selw!  942.     how  lt  was  disposed  of;  but  the  want  of  an  averment,  that  it  is 
ended,  is  cured  by  verdict,  presuming  it  was  proved  at  the  trial. 
§  4.  The  general  issue  in  this  action,  is  the  plea  of  not  guiU 

SI ;  but  the  usual  real  ground  of  defence  is,  in  most  cases,  the 
efendant's  probable  or  reasonable  grounds  of  suspicion  against 
the  plaintiff;  either  that  the  defendant,  in  this  action,  had,  as 
plaintiff  in  the  former  one,  cause  to  sue ;  or  if  a  criminal 
case,  reasonable  cause  to  suspect  the  now  plaintiff  was  guilty 
of  the  offence  charged  upon  him ;  or  in  other  words,  that 
the  present  defendant  had  probable  cause  for  what  he  did  in 
In  Sutton  v.    the  former  case.     As  to  "  the  question  of  probable  cause" 
Johnstone,     Lord  Mansfield,  and  other  eminent  judges  have  said,  it  M  is  a 
cose§.eVe       mixed  proposition  of  law  and  fact,  whether  the  circumstances 
alleged  to  show  it  probable  or  not  probable,  are  true,  and 
existed,  is  a  matter  of  fact ;  but  whether  supposing  them 
true,  they  amount  to  a  probable  cause,  is  a  question  of  law." 
3  Selw.  943.      §  5.  And  it  is  not  necessary  that  these  grounds  should  be 
—-Cro.  Jam.  \egp\  grounds ;  "  for  if  it  can  be  inferred  from  the  cirtum- 
i  Worrell,     stances  of  the  case,  that  the  defendant  was  not  actuated  by 
improper  motives,  but  an  honest  desire  to  bring  a  supposed 
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offender  to  justice,  it  will  be  a  sufficient  answer  to  this  Ch.  70. 
action ;"  "  because  such  circumstances  tend  to  disprove  that  Art.  8. 
which  is  the  of  essence  of  the  action,  viz.  the  malice  of  the 
defendant,  in  preferring  the  charge.  Formerly  it  was  usual 
for  the  defendant  to  plead  a  justification  of  this  kind,  special- 
ly ;  but  the  modern  practice,  is  to  give  it  in  evidence  under 
the  general  issue." 

§  6.  As  this  is  an  action  on  the  case,  it  must  be  brought 
within  six  years  after  the  cause  of  action  accrued,  or  be 
barred  by  the  statute  of  limitations. 

§  7.  If  the  plaintiff  prove  malice,  yet  if  the  defendant  shows  i8,6!^'  942» 
probable  cause,  he  must  have  a  verdict ;  and  what  is  probable  Crowlef  *' 
or  reasonable  cause,  the  judges,  and  not  the  jury,  must  decide. 

§  8.  Formerly,  when  the  practice  was,  for  the  defendant  in  2E«p.  282. 
this  action  to  plead  specially  his  special  matter,  his  plea  la^mght 
contained  the  causes  and  grounds  of  suspicion  he  had  to  pro-  v.  Jermyn. 
secute.     If  he  got  the  plaintiff  indicted  for  felony,  his  plea 
stated  the  grounds  he  had  to  suspect  that  a  felony  had  been 
committed;   and    that  the  plaintiff  committed  it;  and   it 
was  held,  that  where  the  defendant  set  out  the  special  mat- 
ter, it  was  not  necessary  for  him  to  traverse  the  false  et  mar 
Ufice  laid  in  the  declaration;  as  he  stated  the  facts  the 
plaintiff  might  have  traversed. 

§  9.  And  if  no  one  was  present  when  the  felony  was  coto-  * J^p.  282, 
mitted,  charged  on  the  plaintiff,  but  the  defendant  and  his  J;  ".Brown* 
wife,  their  oath,  at  the  trial  of  the  indictment,  may  be  given  in^.1-6 
in  evidence  to  prove  the  felony.     Cro.  El.  871,  900;  3  Mod.  216. 
Selw.  945;  see  s.  18. 

§  10.  Where  the  plaintiff  has  been  indicted  for  a  felony,  1B1.R.385, 
on  the  complaint  of  the  defendant,  the  plaintiff  must  pro-  ^^^  Vm 
duce  an  examined  copy  of  the  record  of  tne  indictment,  and 
of  the  acquittal,  whenever  there  has  been  a  verdict  of  not 
guilty ;  but  where  only  for  a  misdemeanour,  as  for  keeping  a 
disorderly  house,  it  is  said  such  a  copy  is  not  necessary,  but 
the  clerk  who  keeps  the  record  may  attend  with  it,  at  the 
trial ;  and  the  court  will  usually  deny  such  a  copy,  where  3  Bl.  Com. 
there  has  been  any,  the  least  ground,  to  found  such  a  prose-  j*** zr 

cution  on.    See  Clayton  v*  Nelson ;  Chambers  v.  Robinson ;  253 g^a# 

Goddard  v.  Smith ;  Savill  v.  Roberts,  above.  1122. 

§  1 1.  But  where  the  fact  lies  in  the  knowledge  of  the  de-  2  Eip.  285, 
fendant  himself,  he  must  shew  a  probable  cause,  though  the  ^noi,v- 
indictment  be  found  by  the  grana  jury,  or  the  plaintiff  shall  r"h,,,rick- 
recover  without  proving  express  malice. 

§  12.  In  assessing  the  damages  in  this  action,  the  jury  4  Burr.  1972, 
may  consider  the  malice,  and  give  the  plaintiff  more  in  dama-  ^™cr  *• 
ges  than  the  expenses  he  was  put  to,  where  he  sustained  no     ar  m** 
injury  in  his  trade  or  reputation. 

§  13*  In  this  action,  for  a  malicious  prosecution,  the  ques* 
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Ch.  70.    tion  was,  if  the  present  defendant  was  the  prosecutor  before 

AtU  8.      the,  grand  jury  that  found  the  indictment ;  and  one  of  the 

vaa^»v-^v/  grand  jury  was  called,  as  a  witness,  to  prove  the  facts,  and 

was  admitted  by  Lord  Kenyon,  who  thought  the  question, 

"  who  was  prosecutor  of  the  indictment,"  was  a  question  of 

fact,  the  disclosure  of  which  did  not  infringe  upon  the  grand 

juror's  oath. 

9  East,  157*       §  14.  In  this  action,  it  is  not  essential  for  the  plaintiff  to 

^il  PurceU  pw>v$  the  exact  day  of  acquittal  laid  in  the  declaration.    It 

JLJ^i"     is  enough  it  appears  to  have  been  before  the  action  brought  ; 

D.  fc  E.  240,  the  day  laid  in  the  declaration,  is  not  laid  as  a  part  of  the 

Rex 9. Look-  description  of  such  record  of  acquittal;  and  it  is  incumbent 

lvT^-VD?*  on  ^e  pkfouff  t0  prove  malice  in  the  defendant,  expressed 

&  E.  235.-1-  or  to  be  collected  from  circumstances,  showing  clearly  the 

9  East,  158,  want  of  probable'  cause.    Malice  will  not  be  implied  from 

298 — 5        tjje  mere  evidence  of  the  plaintiff's  acquittal,  for  want  of  the 

aun"      "    prosecutor's  appearance,  when  called.     See  2  Phil.  Ev.  113. 

15  Maw.R.       §  15.  The  plaintiff  was  convicted  of  a  certain  offence,  be- 

*43'  ^^i  f°re  a  justice  of  the  peace,  having  jurisdiction  of  it,  and  ap- 

ham!— s       P^fea  and  was  acquitted ;  and  then  sued  the  prosecutor, 

Taunt.  R.     {now  defendant,)  for  a  malicious  prosecution.    Held,  the  con- 

197, 690.      viction  by  the  justice  is  conclusive  evidence  of  probable  cause. 

5  Taunt.  §  16.  In  an  action  against  a  magistrate  for  a  malicious 

B°ie* M'      conviction,  the  plaintiff  must  give  such  evidence  of  what 

B^thune.—   passed  at  the  trial  by  witnesses  for  the  prosecution,  or  other- 

4  Taut.       wise,  as  to  make  it  appear  there  was  no  probable  cause  for 

sis,  Reed «•  the  conviction.    And  p.  277. 

Taylor.  jt  ^  no  excuse^  jn  th£s  action,  the  defendant  was  encou* 

raged  in  what  he  did,  by  opinion  of  council,  if  the  statement 
of  facts  was  incoiTect,  or  the  opinion  ill-founded. 
3  Day's  Ca.       §  1 7.  In  cage  for  defamation,  the  defendant  admitted  he 
4ii,  sterling  spoke  the  words  charged,  but  plead  they  were  true.  Held,  he 
*.  Adams  &  jjj  not  the^ty  admit  probable  cause,  so  as  to  preclude  him 
from  showing  the  want  of  it,  in  an  action  for  a  vexatious  suit. 
Held  also,  that  if  a  minor  commence  a  malicious  prosecution 
and  pursue  it  after  he  comes  of  age,  and  it  is  without  probable 
cause,  he  is  liable  to  an  action. 
1  PhiLErid.      §  18.  How  the  defendants  own  oath  avails  him*    It  seems  to 
6.— D.  69,    be  understood,  that  the  evidence  he  gave  on  the  trial  of  the 
miTzij19*'  indictment,  may,  under  certain  circumstances,  be  received  in 
Jobason'fe     his  favour,  on  the  trial  of  the  action  against  him.    The  ao 
wife  v.         tion  was  for  causing  the  plaintiff's  wife  to  be  indicted  for  fe- 
slrrS111*'""  lony,  whereof  she  was  acquitted ;  and  the  former  oath  of  the 
defendant's  wife  was  allowed  for  evidence  Of  a  felony  com- 
mitted, no  other  person  being  present  when  it  was  committed, 
but  the  defendant's  wife.    BuL  N.  P.  14. 

Forms  of  declarations,  pleas,  &c.  referred  to  in  sundry 
cases.  8  Wentw.  310  to  363;  Index,  15,  21  ;  lD.fcE. 
493,  502 ;  1  Ld.  Raym.  374,  503. 
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